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PREFACE. 


In  the  following  pages  it  is  attempted,  for  the  use  of 
students  of  all  classes,  to  give  an  exposition  of  what  may  be 
called  public  law.  In  the  first  three  chapters  are  considered 
successively  the  nature,  the  source,  and  the  history  of  law ; 
and  it  is  maintained  that  law,  as  a  rule  of  action,  is  the  pro- 
duct of  the  conscience  and  need  of  the  nation  by  which  it  is 
adopted.  But  a  nation,  in  this  sense,  to  be  a  law -maker,  does 
not  act  intermittingly  in  public  assemblies,  voting  at  parti- 
cular epochs  after  public  notice  and  solemn  debate.  The 
laws  which  are  really  operative,  and  of  which  all  enduring 
and  efficient  statutes  are  merely  declaratory,  are  emanations  . 
rather  than  efibrts ;  are  the  products  and  not  the  moulders  of 
custom ;  are  the  instinctive  and  unconscious  outgrowth  of  the 
nation,  and  not  the  creatures  either  of  d  priori  political  specu- 
lation or  of  arbitrary  sovereign  decree.  A  nation,  to  be  a 
law-maker  in  this  sense,  is  not  the  majority  of  a  parti- 
cular people  as  it  exists  at  a  particular  time.  It  comprises 
that  people  as  wrought  up  in  one  continuous  body  with  those 
who  preceded  it  as  part  of  a  common  race;  and  hence  the 
people  of  the  United  States,  as  primary  law-makers,  form  one 
with  the  people  of  England  who  evolved  the  jury  system, 
who  made  parliament  the  supreme  power  of  the  land, 
who  won  the  petition  of  right  from  Charles  I.  and  the 
writ  of  habeas  corpus  from  Charles  II.,  and  who  achieved 
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the  revolutionary  settlement  of  1688.^  In  this  sense  the  law 
which  obtains  in  the  United  States  is  not  a  scheme  invented 
by  statesmen  at  a  particular  crisis,  but  is  the  silent  and 
spontaneous  evolution  of  the  nation,  past  as  well  as  present, 
adapting  itself  to  the  conditions  in  which  in  each  epoch  it  is 
placed.  I  am  far  from  underrating  the  ability  with  which 
this  view  is  contested  by  the  analytical  school  of  English 
jurists,  of  whom  Hobbes  and  Austin  are  among  the  most 
conspicuous  representatives;*  nor  do  I  deny  that  in  the  ordi- 
nary processes  of  courts  of  justice,  a  law,  to  be  formally  exe- 
cuted, must  in  some  sense  have  received  the  approval  of  the 
local  sovereign.  But  I  maintain  that  not  only  must  law  both 
precede  and  define  sovereignty,  but  that  no  law  imposed 
by  a  sovereign  can  be  permanently  operative  unless  it  is 
declaratory  of  existing  conditions;*  and  I  maintain,  further, 
that  it  is  only  by  accepting  this  solution  that  we  can  rightly 
understand  and  construe  either  the  law  of  nations  or  the 
distinctive  public  law  of  the  United  States. 

I.  First  as  to  the  law  of  nations.  It  is  impossible,  as  we 
will  hereafter  observe,  to  conceive  of  international  law  without 
taking  into  consideration  the  past;  it  is  impossible  to  apply 
it  without  considering  how  far  it  is  moulded  by  the  conditions 
of  both  past  and  present.  In  the  United  States  this  is  pecu- 
liarly necessary.  There  can  be  no  question  that  under  the 
strain  of  the  late  civil  war  the  government  of  the  United 
States,  finding  itself  in  the  unexpected  and  unfamiliar  atti- 
tude of  a  belligerent,  was  disposed  for  a  time  to  tear  itself 
from  its  traditions,  and  unduly  to  exaggerate  belligerent 
rights.  £ut  a  nation  cannot  permanently  abandon  a  tradi- 
tional policy  when  that  policy  is  not  only  the  product  of  its 

•  Infra,  §§  22,  62,  64,  86,  111,  364.       con,  infra,  §§  22,  63,  86 ;  Hooker,  infra, 
«  Infra,  §§  6,  47,  91  et  seq.  §§  33,  47,  86 ;  and  Burke,  infra,  §§  27, 

*  Ar  Bustaining  more  or  less  com-    33,  365. 
pletely  this  position  may  be  cited  Ba- 
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natural  conditions,  but  is  wise  and  humane.  In  deference, 
therefore,  not  only  to  our  traditions,  but  to  tlie  interests 
of  humane  civili^tion  in  general,  we  should  insist  that  the 
rights  of  neutrals  should  be  so  far  protected  as  to  make 
neutrality  safer  than  war,  and  thus  to  diminish  the  tempta- 
tion to  belligerency.  The  rights  of  nations  at  peace  should 
be  resolutely  guarded;  the  prerogatives  of  nations  at  war 
should  be  strictly  limited ;  and  in  this  way  the  inducements 
to  war  lessened  and  the  benefits  of  peace  enhanced.  It  is 
to  promote  these  results  that  the  Institute  of  International 
Law,  of  which  I  have  the  honor  to  be  a  member,  was  founded  ; 
and  the  positions  taken  in  the  following  pages  are  in  the 
main  in  accordance  with  the  views  adopted  by  the  great  body 
of  my  distinguished  colleagues  in  that  institute.  These  posi- 
tions are  as  follows : — 

(1)  International  law  appeals  primarily  to  the  sense  of  right 
among  nations.^ 

(2)  The  tendency  of  modern  civilization  is  towards  the 
enlargement  of  homogeneous  liberal  sovereignties,  each  more 
or  less  charged  with  the  maintenance  of  just  and  compre- 
hensive international  rules ;'  and  the  effect  of  the  late  civil 
war  in  the  United  States,  in  establishing  the  indissolubility  of 
the  Union  and  exhibiting  its  great  military  capacity  and  the 
energy  and  courage  of  its  citizens  both  northern  and  southern, 
has  been  to  place  it  in  the  front  rank  of  such  sovereignties.' 

(3)  Deference  to  the  rights  of  small  sovereignties  is  a  duty 
incumbent  on  great  sovereignties.* 

(4)  All  governments  which  now  exist  are  based  more  or 
less  remotely  on  revolution ;  and  consequently  no  sovereign 
can  claim  recognition  as  such  simply  on  the  ground  of  legiti- 
macy.* 

»  Infra,  §  121.  -*  Infra,  §  138. 

«  Infra,  §  134.  »  Infra,  §  145. 

•  Infra,  §§  134,  696. 
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(5)  Territory  is  inviolable,  necessity  being  the  only  ground 
on  which  one  sovereign  can  as  such  attempt  to  exercise 
authority  in  the  territory  of  another  sovereign  with  whom 
he  is  at  peace.^ 

(6)  Interference  by  the  sovereign  of  one  country  with 
the  political  relations  of  another  country,  is  only  justifiable 
when  requisite  for  self-defence,  or  for  the  preservation  of 
public  peace.* 

(7)  The  sea  is  open  to  all  nations,  but  the  ships  of  every 
civilized  nation  are  to  be  regarded  as  part  of  the  country 
whose  flag  they  bear,  and  as  equally  inviolable.' 

(8)  No  sovereign,  therefore,  is  entitled,  by  his  cruisers, 
to  arrest  and  search  the  vessels  of  another  sovereign  on  the 
high  seas^  unless  (a)  in  pursuance  of  treaty,  or  (b)  on  probable 
cause  shown  of  piracy,  or  (c)  in  the  exercise,  in  time  of  war, 
of  the  belligerent  right  of  seizing  contraband  articles.^ 

(9)  While  privateering,  so  far  as  it  involves  the  scouring 
the  seas  by  irresponsible  private  cruisers,  applying  to  their 
own  use  their  captures,  is  not  in  conformity  with  modern 
international  law,  this  does  not  preclude  the  adoption  by  a 
belligerent  of  volunteer  ships  of  war,  and  the  issuing  to  them 
of  letters  of  marque  and  reprisal ;  and  so  far  from  this  right 
being  inconsistent  with  liberal  and  humane  civilization,  it 
is  conducive  to  the  interests  of  such  civilization  by  lessening 
the  inducement  to  keep  up  immense  permanent  navies.' 

(10)  Plunder  of  private  property  on  the  high  seas  is  as 
wrong  in  principle  as  is  plunder  of  private  property  on  land ; 
and,  though  the  claims  of  belligerents  to  capture  enemy's . 
goods  when  found  on  enemy's  ships  on  the  high  seas  may 
be  too  generally  sanctioned  to  be  now  disputed,  it  should 


1  Infra,  §  146.  «  Infra,  §§  194  et  seq. 

«  Infra,  §  174.  »  Infra,  §  201. 

•  Infra,  §  188. 
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not  be  extended  to  seizure  of  neutral  goods  on  enemy's  ships, 
or  of  enemy's  goods  on  neutral  ships.^ 

(11)  The  rule  that  a  neutral  is  precluded  from  furnishing 
to  a  belligerent  armed  troops  and  armed  vessels  is  not  to  be 
strained  so  as  to  break  up  freedom  of  trade  between  neutrals 
and  belligerents ;  nor  is  any  nation  obliged  to  establish,  in 
order  to  promote  non-intercourse  of  this  class,  a  domestic 
police,  inconsistent  from  its  vastness,  its  rigor,  an4  its 
expense,  with  free  institutions,  nor  to  undertake  precaution- 
ary outlays  and  armaments  which  would  make  peace  more 
burdensome  and  despotic  than  war.' 

(12)  Private  international  law  is  so  far  part  of  the  common 
law,  that  it  will  be  regarded  as  controlling  all  litigated  ques- 
tions which  are  not  settled  by  peremptory  local  legislation.' 

n.  Then  as  to  the  public  law  of  the  United  States. — ^That 
the  constitution  of  the  United  States  was  the  result  neither 
of  sovereign  edict  nor  of  philosophic  speculation,  but  that  it 
was  the  product  of  the  occupation  of  our  territory  by  a  popu- 
lation of  various  nationalities,  among  whom  the  English  race 
was  dominant,  is  shown  in  detail  in  the  fourth  chapter  of  this 
volume.*    To  several  important  consequences  of  this  position. 


'  Infra^  §  218.  Revolntion)  ''who  strove  to  break  with 

*  /n/in,  §§  239,  251.  the  past  in  all  things  has  another  tale  to 

*  Inftaj  §§  252  tt  seq,  tell.    Revolutions,  restorations,  tjran- 

*  Infra,  §§  19,  359  et  seq,  nies,  new  schemes  warranted  to  last 
Mr.  Freeman,  in  his  Impressions  of  forever,   and    breaking  down  at  the 

America,   pp.  279  et  seq.,  vindicates  first  trial  of  their  strength  ;  such  is 

this  position  with  much  force  in  a  pas-  the  outcome  of  '  originality'  in  politi- 

sage  which  closes  as  follows  :   "  Their  cal  institutions,  a  fruit  of  which  hap- 

work"  (that  of  the  framers  of  the  con-  pilj  neither   branch  of  the   English 

stitution  of  the  United  States)  "not  folk  has  tasted.'' 

being  *  original'  has  lived  on ;  it  has  It  was  not  until  after  the  printing  of 

gone  through  the   most    frightful  of  the  body  of  this  work,  that  I  met  with 

trials ;    but  it  abides,   and   promises  the  Johns  Hopkins  University  Studies 

long  to  abide.    The  '  original'  work  of  on  Local  Institutions,  containing  arti- 

themen"  (the  leaders  of  the  French  oles,  bearing  on  the  points  above  stated, 
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it  may  be  sufficient  at  this  point  to  advert  in  advance  of  the 
discussion  hereafter  to  be  undertaken. 

(1)  For  the  primary  exposition  of  the  constitution,  we 
are  to  look,  not  to  the  individual  opinions  of  members  of 
the  convention  by  which  it  was  framed,  but  to  the  past  and 
contemporaneous  condition  of  the  people  from  whom,  as  a 
continuous  body,  it  emanated.^  Kor  is  even  the  opinion  of 
the  people,  as  declared,  if  we  can  suppose  such  a  case,  in 
assembly  at  any  special  crisis,  to  be  regarded  as  such  an 
exposition;  since  the  nation,  which  is  the  author  of  laws,  is, 
as  we  have  seen,  the  nation  in  continuity,  its  present  being 
the  accumulation  of  its  past. 

(2)  The  perpetuity  of  the  United  States,  as  a  union  of  per- 
petually sovereign  states,  is  the  result  of  conditions  in  them- 
selves perpetual,  (a)  'No  such  empire  could  permanently 
endure  unless  by  distribution  of  local  authority  in  local  sover- 
eignties ;  and  the  traditions  of  the  United  States  require  that 
the  depositaries  of  such  authority  should  be  the  states.'  The 
natural  conditions  of  the  country,  taking  into  consideration 
the  characteristics  of  the  people,  make  its  retention  in  a  com- 
mon system  a  necessity.     The  AUeghenies,  the  Missisippi 


by  Mr.  H.  B.  Adams  on  the  Germanic  I  may  also  call  attention  to  an  artl- 

Origin    of   New  England    Towns,  on  de  on  the  constitation  of  the  United 

Saxon  Tithing   Men  in  America,  on  States,    in     the     London     Quarterly 

Village  Communities  of  Cape  Anne,  Review,  for  January,  1884.     In  this 

and  on  Norman  Constables  in  Ameri-  article,  which  did  not  appear  until  my 

lea;  by  Mr.  A.  Shaw,  on  Local  Gk>vern-  own  chapter  on  the  constitution  was 

ment  in  Hlinois ;  by  Mr.  £.  Ingle,  on  printed,   the    reviewer   adopts,   as    a 

Parish  Institutions  of  Maryland;  by  Mr.  striking  illustration  of  the  position  for 

J.  Johnson,  on  Old  Maryland  Manors  ;  which  I  contend,  the  words  of  Profes- 

by  Mr.    £.    R.    L.    Gould,   on    Local  sor  Seeley,  that  the  colonial  assemblies 

Government  in  Pennsylvania ;  by  Mr.  '*  were  not  formally  instituted,  but  grew 

B.  J.   Ramage  on  Local  Government  up  by  themselves,  because  it  was  of 

in   South  Carolina;    and  by  Mr.  A.  thenatnreof  Englishmen  to  assemble. 

Johnson,   on   the  Genesis  of   a  New  i  Infra,  §§  359,  360,  611. 

England  State.     These  essays  are  of  '  Supra,  §  363. 
great  interest  as  illustrating  the  evolu- 
tion of  law  as  stated  infra,  §§  16  e<  seq, 
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River,  the  Rocky  Mountains,  do  not  divide,  but  cement.  The 
perpetuity  of  these  conditions  was  illustrated  by  the  results 
of  the  secession  movement  of  1860.  They  showed  that  while 
there  could  be  no  separation  without  civil  war,  there  could  be 
no  civil  war  without  reunion. 

(3)  The  constitution,  as  framed  in  1790,  was  defective  in 
failing  to  give  expression  to  the  national  convictions  in  two 
important  particulars.  It  left  the  people  of  the  states  open  to 
encroachments  on  their  personal  rights  by  (a)  the  Federal 
government,  and  by  (6)  the  State  governments.  The  first  of 
these  defects  was  cured  by  the  group  of  amendments  adopted 
shortly  after  the  constitution  went  into  operation.  The 
second  defect  was  cured  by  the  group  of  amendments  which 
were  adopted  at  the  close  of  the  civil  war,  and  which  protect 
the  people  of  the  states  from  state  legislation  establishing 
unjust  discriminations,  or  taking  away  rights  except  by  equit- 
able settlement.  The  two  lines  of  amendments  do  not  alter 
the  equipoises  of  the  constitution.  They  declare,  and  do  not 
modify,  its  essential  meaning,^  as  they  bring  out  in  complete 
symmetry  the  system  of  which  the  constitution  was  the 
partial  expression.* 

(4)  While  the  relations  of  the  sovereign  states  which 
constitute  the  union  to  each  other  and  to  the  Federal  gov- 
ernment continue  constant,  each  sovereignty  is  in  a  condi- 
tion of  continual  growth  and  development  in  the  application 
of  its  powers  within  the  boundaries  of  its  own  department. 
The  boundaries  remain  indelible,  perpetual,  and  inviolable. 
Forever  unchanged  endure  the  sovereignties  of  the  people  of 
the  states,  and  the  sovereignty  of  the  Federal  government 
supreme  over  all  in  its  allotted  sphere.  But  so  far  from 
the  objects  on  which  these  sovereignties  operate  remaining 
unchanged,  they  cannot  exist  without  change.     While  the 

*  Infra,  §§  588,  695,  €t  seq.  «  Infra,  §§  373,  380,  596. 
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Alleghenies,  the  Mississippi,  and  the  Rocky  Mountains,  to 
recur  to  the  analogy  already  given,  remain  unchanged,  the 
valleys  which  they  divide  give  each  day  new  exhibitions  of 
human  activity,  of  energy,  of  endurance,  and  of  inventive- 
ness ;  and  so  while  the  people  of  the  states,  the  states  them- 
selves, and  the  government  of  the  United  States,  are  fixed 
in  limits  which  are  perpetual  and  unsurmountable,  there  are 
no  limits,  within  the  departments  assigned  to  them,  to  be 
placed  on  the  development  of  their  distinctive  powers.  It  is 
this  union  of  imperialism  in  the  application  of  power  in  all 
matters  not  encroaching  on  human  freedom,  with  limitation 
of  power  in  all  matters  in  which  human  freedom  is  con- 
cerned, which  it  is  the  object  of  the  following  pages  in  part 
to  illustrate.  And  it  is  through  the  application  of  these  two 
principles,  constancy  in  the  distribution  of  sovereignty,  evo- 
lution in  its  exercise,  that  the  meaning  of  our  laws,  whether 
constitutional  or  statutory,  can  best  be  sought. 

For  aid  in  the  preparation  of  the  Table  of  Cases  and  in  the 
correction  of  proof,  I  am  indebted  to  my  nephew,  Thomas  L 
Wharton,  Esq.,  of  the  Philadelphia  Bar. 

F.  W. 

Philadelphia, 

February  15,  1884. 
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COMMENTARIES  ON  LAW. 


CHAPTER  I. 


NATURE  AND  CLASSIFICATION  OF  LAW. 


Term  '*law''  to  be  restricted  to  the 
juridical  govemment  of  man,  §  1. 

Law  is  based  on  express  command  or 
established  rale,  but  not  necessarily 
bj  a  sovereign,  §  2. 

As  to  scope,  law  may  be  international, 
federal,  state,  or  municipal,  §  3. 

Object  of  law  is  distribution  of  justice, 
§4, 

Exceptions  in  cases  of  self-protection, 
§  5. 

Schools  of  jurisprudence  may  be  classi- 
fied as  **  analytical,'*  **  theocratic," 
''ethical"  and  ** historical,"  §  6. 

Legal  right  is  the  right  to  control 
another,  §  7. 

To  a  legal  right  it  is  essential  that 
there  should  be  a  party  privileged,  a 
party  bound,  and  a  thing  to  be  done, 

§  8. 

Inappropriateness  of  term  ''rights  of 
things,"  §  9. 

Law  a  condition  of  liberty,  §  10. 

"  Sanction"  is  the  detriment  imposed 
on  disobedience,  §  11. 

Distinction  between  written  and  un- 
written law  illusory,  §  12. 

Statutory  law  is  law  imposed  in  fixed 
words,  §  13. 

Custom  is  the  first  stage  in  the  forma- 
tion of  law,  §  14. 
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Custom  makes  law,  not  law  custom, 
§15. 

Common  law  the  product  of  right  rea- 
son based  on  national  conscience  and 
need,  §  16. 

Not  essential  to  common  law  that  it 
should  have  existed  time  out  of 
mind,  §  17.  ' 

British  Constitution  emanating  from 
national  conditions,  §  18. 

So  as  to  Constiti^tion  of  the  United 
States,  §  19. 

Unconscious  change  of  institutions  il- 
lustrated by  slavery,  §  20. 

Paper  law  giving  way  to  instinctive 
and  customary  law,  §  21. 

Law  made  to  bend  to  national  con- 
ditions, §  22. 

Illustrated  in  Pennsylvania,  §  23. 

Illustrated  in  Massachusetts,  Rhode 
Island,  and  Louisiana,  §  24. 

Illustrated  in  other  states,  §  25. 

That  a  sanctioning  sovereign  is  not 
essential  shown  by  law  of  nations, 
inter-state,  and  Indian  law,  §  26. 

Laws  not  declaratory  are  inoperative, 
§27. 

This  position  does  not  involve  un- 
checked democracy,  §  28. 

No  case  bound  by  exact  precedent, 
§29. 
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COMMENTARIES   ON  LAW. 


[chap.  I. 


Necessary  logical  evolation  by  courts, 

§30. 
This  not  necessarily  arbitrary,  $  31. 
Nor  is  such  law  ex  post/acto,  §  32. 
Evolation  not  antagonistic  to  free-will 

or  theism,  §  33. 
Process  does  not  preclude  occasional 

receding  and  revision,  §  34. 


•"Prevalence  of  equity**  in  like  man- 
ner **  evolved,*'  §  35. 

Admiralty  law  is  the  law  of  the  sea,  §  36. 

Martial  law  is  the  law  by  which  an 
army  is  governed,  §  37. 

Military  ^law  is  the  law  applied  by  a 
military  commander  to  the  territory 
occupied  by  him,  §  38. 


§  1.  The  term  "law"  is  frequently  applied  not  only  to 
the  principles  of  human  government,  but  to  the 
**iaw"iflto  order  of  nature  and  to  the  processes  of  the  human 
edto*the^  mind.  This  large  use  of  the  term  has  been  produc- 
juridicai  i\yQ  Qf  many  ambiguities.  The  term  "  law"  is  used 
mentof  in  One  premiss,  for  instance,  in  its  larger  sense,  and 
in  the  other  premiss  in  its  more  narrow  and  correct 
sense,  and  thus  a  false  conclusion  is  reached.  Thus  we  have 
frequently  presented  to  us  an  argument  which  may  be  thus 
expanded  into  a  syllogism :  "  It  is  a  law  that  all  acts  of  an 
intelligent  agent  were  intended.  This  was  the  act  of  an  intel- 
ligent agent:  therefore  it  was  intended."  The  fallacy  in  the 
syllogism  here  pro[iosed  is  that  *'  law"  in  the  major  premiss  is  a 
law  of  psychology,  and  that  at  the  best  it  justifies  only  a  pro- 
'bable  conclusion,  while  the  conclusion  given  is  announced  as 
an  absolute  law  of  jurisprudence.  To  this  fallacy  are  attribu- 
table the  erroneous  rulings  of  our  courts  that  it  is  a  presump- 
tion of  law  that  all  acts  done  were  intended.  Difficulties 
almost  equally  great  have  arisen  from  the  habit  of  sjieaking  of 
the  sequences  of  nature  as  "  laws;"  it  being  assumed  that  there 
is  a  law  of  nature  to  a  particular  effect;  e.g.,  that  words  can- 
not  be  instantaneously  conveyed  from  point  to  point ;  and  then 
this  *'  law"  is  spoken  of  as  if  it  bound  absolutely  and  peremp- 
torily as  a  law  of  jurisprudence.  As  is  said  by  Mr.  Chris- 
tian in  a  note  to  Blackstone, "  when  law  is  applied  to  any 
other  object  than  man,  it  ceases  to  contain  two  of  its  essential 
ingredient  ideas,  namely,  disobedience  and  punishment."  And 
we  may  go  further  than  this,  and  say,  that  in  the  view  of 
jurisprudence  law  must  not  only  be  applied  to  man  as  an 
object,  but  it  must  be  directed  to  the  government  of  man. 
Hence,  an  inference  of  psychology,  however  sound,  is  not  a 
law  in  the  sense  before  us.    To  law,  freedom  of  the  party  gov- 
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CHAP.  I.]  NATUKB   AND   CLASSIFICATION.  {§  8. 

there  should  be  two  parties — one  to  whom  the  Toaie^i 
right  accrues,  and  one  from  whom  the  duty  pro-  ^^0^/^!^ 
ceeds.     It  is  here  that  we  are  met  by  an  ambi&cuity   ^^^^  there 

should  be  a 

of  terms,  which  has  been  productive  of  some  con-  party  priv- 
fasion.  Sometimes  we  are  told  of  the  "obligor"  ^n/'* 
and  the  "  obligee"  of  a  right ;  and  this  would,  per-  ^<{J5»^»  JJ^ 
haps,  be  the  most  satisfactory  way  of  expressing  bedoue. 
the  relationship,  were  it  not  that  in  English  law 
"obligor"  and  "obligee"  are  terms  confined  to  the  parties  to 
bonds.  By  others,  the  parties  to  a  right  are  described  as  the 
"person  entitled"  and  the  "person  obliged;"  while  a  recent 
thoughtful  writer  has  substituted  for  these  terms, "  the  person 
of  inherence,"  as  the  person  to  whom  the  right  attaches,  and 
"the  person  of  incidence,"  as  the  person  on  whom  the  duty  is 
imposed.  "A  testator,"  so  is  this  illustrated,  "leaves  his 
daughter  a  silver  teapot.  Here  the  daughter  is  the '  person  of 
inherence,'  i.  e.,  in  whom  the  right  resides ;  the  teapot  is  the 
'object'  of  the  right;  the  delivery  to  her  of  the  teapot  is  the 
*act'  to  which  her  right  entitles  her;  and  the  executor  is  the 
'person  of  incidence,'  i.e.,  the  person  against  whom  her  right 
is  available."'  This  phraseology  may  be  objected  to  on  the 
ground  of  novelty  if  not  of  obscurity ;  and  perhaps  it  is 
wisest  to  fall  back  on  the  old  terms,  "  person  privileged"  and 
"person  bound,"  as  indicating  the  party  by  whom  a  right  is 
possessed,  and  the  party  on  whom  the  correlative  duty  is  im- 
posed. Nor  does  it  seem  necessary  to  divide  the  relationship 
between  the  parties  into  "  the  object"  and  "  the  act  or  for- 
bearance." That  relationship,  as  in  some  cases  of  service,  may 
consist  exclusively  of  action,  there  being  no  predetermined 
object.  Hence,  in  our  analysis  of  a  right,  we  may  regard  it 
as  composed  of  three  incidents:  1st,  the  party  privileged; 
2d,  the  party  bound;  and  3(1,  the  duty  to  be  performed.' 

'  HoHand,  Jurisprudence,  2  ed.  70.  held  by  one  person  on  another ;   or 

'  Savigny  speaks  of  rights  as  being  adjective,   t.  e.,   ways  in  which  such 

either  subjective,  when  viewed  in  con-  claims  are  to  be  enforced.    Professor 

section  with  the  person  wielding  them,  Holland  uses   in  place  of  ^'substan- 

or  as  objective,  when  viewed  in  con-  tive'*  and  ** adjective,"  "antecedent'* 

nection  with  the  person  bound  by  them,  and  "  remedial." 
Rights  are  also  substantive,  t.  e.,  claims 
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§  9.]  COMMENTARIES  ON  LAW.  [OHAP.  I. 

§  9.  From  what  has  been  said,  we  are  led  to  notice  the 
j^^  ^  inappropriateness  of  the  term  "  rights  of  things," 
priateness  and  Consequently  of  the  division  of  rights,  as  pro- 
"righuof  posed  by  Hale  and  Blackstone,  into  (1)  "  rights  of 
things."  persons,"  and  (2),  "rights  of  things."  In  the  Ro- 
man law,  "jus  quod  ad  personas  pertinet,"  was  contracted 
into  "jus  personarum ;"  but,  as  has  been  lately  pointed  out, 
"jus  rerum"  was  never  adopted  as  a  contraction  of  "jus  quod 
ad  res  pertinet."^  Consequently,  the  Roman  classification 
may  be  paraphrased  as  "  rights  of  persona  exclusively  in  their 
relations  to  each  other,"  and  "  rights  of  persons  in  relation  to 
things."  For,  as  far  as  concerns  law  as  a  rule  of  action, 
things  have  no  rights  unless  as  related  to  persons  ;  and,  con- 
sequently, there  is  no  category  of  "rights  of  things"  as  dis- 
tinguished from  "  rights  of  persons."  Even  in  proceedings 
in  rem^  in  which  a  thing  is  the  ostensible  object,  there  is  a 
determinate  person,  who  is  the  plaintiff,  and  an  indeterminate 
person,  the  owner  in  whole  or  in  part,  who,  though  not  speci- 
fied in  the  process,  is  barred  by  a  decree  of  condemnation. 
By  following  the  Roman  division  as  above  para[>hra8ed,  we 
avoid  not  only  the  erroneous  classification  of  Blackstone,  but 
the  obscurity  with  which  status  is  defined  by  Austin.  That 
eminent  jurist  tells  us  that  status^  or  condition,  must  reside  in 
persons  as  members  of  a  class,  must  concern  them  specially, 
and  must  give  to  them  a  conspicuous  character  or  type.  This, 
however,  is  too  comprehensive,  as  it  would  embrace  member- 
ship in  a  particular  profession  or  connection  with  a  particular 
trade.  This  difficulty,  which  would  make  the  law  of  status 
include  all  other  branches  of  law,  is  avoided  by  the  distinc- 
tion above  given,  which  places  in  one  category  the  rights  of 
persons  exclusively  in  their  relations  to  each  other,  and  in  the 
other  category  the  rights  of  persons  in  relation  to  things.  To 
justify  this  classification,  however,  two  explanations  are  neces- 
sary. (1)  Peculiarities  of  relative  personality  to  constitute 
status^  must  not  only  relate  to  a  class  of  persons,  irrespective 
of  their  relation  to  things,  but  must  be  constant  and  exterior. 
A  type  of  common  irritability  of  temper,  for  instance,  does 

1  HoUand,  Juris.  (2d  ed.)  100. 
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CHAP.  I.]  NATURE   AND  GLASSIFIGATION.  [§  2. 

erned  is  essential,  and  the  difierenee  between  law  in  this  its 
correct  sense,  and  the  ^^  laws  of  nature/'  as  they  are  called,  is 
that  the  former  can  be  disobeyed  and  abrogated,  while  tlie 
latter  cannot  be  disobeyed  or  abrogated,  though  they  may  be 
avoided  or  counteracted.  Juridical  laws  are  therefore  com- 
mands requiring  voluntary  acceptance,  while  natural  laws  are 
phenomena  exacting  involuntary  submission.  Juridical  laws 
tell  what  man  has  to  do ;  natural  laws  what  nature  has  done. 
For  the  purposes,  therefore,  of  this  treatise,  *'  law"  is  defined  as 
a  juridical  rule  of  human  action,  excluding  not  merely  moral 
law,  when  there  is  no  distinctively  secular  sanction  to  enforce 
it,  but  psychological  and  natural  law.  "Law,"  then,  being 
thus  limited  to  a  juridical  rule  of  human  law  binding  man 
in  communities,  "jurisprudence"  may  be  defined  as  the  science 
of  law ;  f.  €.,  law  in  its  philosophical  relations,  viewing  it  as  it 
relates  to  other  sciences,  and  to  the  general  principles  of  right.* 
§  2.  Accepting  the  definition  of  law  just  given  as  one*  which, 
as  far  as  it  goes,  obtains  general  acceptation,  we 
meet,  when  we  proceed  to  the  next  step,  two  di-  5^**^^ 
verffinff  paths.     By  what   is  called   the  analytical   express 

commftnd 

school  of  English  jurisprudence,  led  by  Bentham   ore«tab- 
and  Austin,*  the  following  are  held  to  be  among   order;  but 
the  essential  incidents  of  laws:   (1)  They  must  be   J^P^^^^^^on 
announced  as  bearing  not  on  a  special  act  retrospec-  rei^  not 
tively,  but  on  general  classes  of  acts  prospectively. 
(2)  They  must  issue  from  a  sovereign.    This  sovereign  may  act 
either  directly  by  his  own  immediate  agents  executing   his 
will,  or  through  local  governments  established  by  himself;  but 

• 

'  Infra,  §  10.  An  eminent  con  tempo-  prudence,  the  jurisprudence  of  torts, 
raneous  writer  makes  jurisprudence  to  etc.  Viewing  the  term,  however,  de- 
mean, not  any  particular  concrete  form  rivatively,  we  may  be  justified  in  de- 
of  law,  but  the  science  of  the  gene-  fining  it,  as  in  the  text,  as  the  science 
ral  principles  underlying  all  forms  of  of  law,  t.  «>.,  law  viewed  philosophically 
law.  See  Holland's  Jurisprudence,  and  in  its  relations  to  other  science, 
chap.  i.  But  this  limitation  is  far  *' Comparative  jurisprudence' '  would 
from  being  generally  accepted,  juris-  unquestionably  bear  the  meaning  as- 
prudence  being  used  by  many  high  signed  by  Professor  Holland  tojuris- 
authorities  as  meaning  the  law  bearing  prudence  generally, 
on  some  particular  line  of  cases:  6.^.,  *  See,  for  a  fuller  notice  of  this 
medical  jurisprudence,  criminal  juris-  school,  infra j  §§  6,  22,  90,  91. 

3 


\ 


§  2.]  COMMENTARIES  ON   LAW.  [CHAP.  I. 

without  a  sovereign,  from  whom  it  proceeds  either  directly  or 
indirectly,  so  we  are  told  by  this  particular  school  of  jurists, 
there  can  be  no  law.  (3)  There  must  be  a  command  or  prohi- 
bition. Mere  advice  cannot  constitute  a  law.  (4)  There  must 
be  some  sort  of  a  penalty,  as  otherwise  the  announcement 
would  be  merely  advisory.  But  the  penalty  need  not  be  a 
punishment.  It  may  consist  of  forcible  interference  to  prevent 
a  forbidden  act. 

It  is  as  to  the  second  and  third  of  these  conditions — those 
which  make  a  sovereign  essential  to  the  imposition  and  en- 
forcement of  a  law — that  there  exists  a  radical  difterence  of 
opinion  which  will  be  hereafter  more  fully  discussed ;'  the 
position  that  law  descends  from  sovereign  to  people  being  dis- 
puted in  various  quarters.  Law,  so  it  is  asserted  by  emi- 
nent authorities,  so  far  from  being  imposed  as  a  rule  by  sove- 
reign on  people,  is  imposed  as  a  rule  by  people  on  sovereign. 
Two  distinct  lines  of  argument  are  appealed  to  as  showing 
that  law  thus  emanates  from  the  people :  (I)  We  must  hold  this 
to  be  the  case,  so  it  is  said,  from  what  we  know  of  hunlan  nature. 
No  laws,  such  is  the  maxim  constantly  invoked,  can  be  better 
than  the  people  they  govern.  All  laws  must  be  more  or  less 
declaratory.'  The  sovereign  may  be  a  despot  or  a  democracy, 
but  the  laws  imposed  on  the  people,  so  far  as  they  constitute 
permanent  and  binding  rules,  must  necessarily  be  in  harmony 
with  the  conscience  of  the  people,  and  respond  to  the  people's 
needs.  (2)  History  shows  that  in  this  way  all  permanent  rules 
of  law  take  their  origin  ;'  and  there  is  no  settled  system  of  law 
whose  genesis  we  are  able  to  trace  w^hich  did  not  in  this  way 
originate.  It  is  so  with  the  common  law  of  England  ;  nor  can 
the  fact  that  this  law  is  based  in  the  main  on  popular  conscience 
and  need  be  met  by  the  assumption  of  Austin  and  Bentham, 
that  acquiescence  by  the  sovereign  in  a  law  is  tantamount  to 
enactment  of  the  law  by  the  sovereign.^    It  is  so  in  a  still  more 

^  See  infra  J  §§  93,  et  seq.  the  courts  vrheii  affirming  the  binding 

*  Infra,  §  27.  character  of  a  custom  declare  that  the 
9  Infruj  §§  14,  22,  et  seq,,  G3.                   custom  makes  the  law,  and  was  law 

*  That   this   acquiescence   does  not    prior  to  their  decision.     Infra,  §  15. 
make  a  law  is  shown  by  the  fact  that 
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marked  degree,  as  Sir  Henry  Maine*  tells  us,  in  the  East,  where 
law  is  everywhere  more  or  less  customary,  and  where  there  arc 
some  jurisdictions  in  which  the  sovereign,  though  a  despot 
makes  no  laws  whatever  except  for  taxation,  the  people  being 
governed  in  all  other  matters  solely  by  laws  which  have  grown  \ 
up  among  themselves.  And  it  is  conspicuously  so,  as  we  shall 
hereafter  have  occasion  to  see  more  fully  in  detail,  in  the  for- 
mation of  the  distinctive  jurisprudences  of  this  country.  By 
whom  were  existing  English  statutes  winnowed  in  the  colonies 
of  Masitachusetts  and  Pennsylvania,*  for  instance,  so  as  to 
retain  such  as  suited  the  temper  and  met  the  wants  of  the 
people,  and  to  set  aside  all  others?  This  was  not  done  by  the 
colonial  assemblies;  had  such  a  process  of  radical  revision 
been  attempted  by  these  assemblies  it  would  have  been 
l»romptly  vetoed  by  the  king  in  council.  It  was  not  done  by 
the  British  Parliament,  though  the  British  Parliament  as- 
sumed to  be  the  sole  supreme  legislature  by  whose  laws  these 
colonies  were  controlled.  It  was  done  by  popular  assent 
produced  by  national  conscience  and  national  need.  It  is  true 
that  when  the  colonies  became  independent  sovereigns  they 
passed  laws  by  which  the  process  of  selection  and  rejection 
thus  carried  out  was  approved.  But  it  was  never  pretended 
that  the  process  of  selection  and  rejection  derived  its  authority 
from  such  legislation.  On  the  contrary,  when  the  colonies 
became  sovereigns,  what  their  courts  said  was,  "this  particu-/ 
lar  English  statute  was  never  in  force  in  this  state;"  in  other 
words,  the  courts  said,  "the  law  of  the  land,  in  this  respect, 
was  not  imposed  by  the  sovereign  on  the  people,  but  was 
adopted  by  the  people  and  afterwards  accepted  by  the  sove- 
reign." The  same  may  be  said  of  the  rulings  of  our  courts  as 
to  international  and  inter-state  law,  and  the  law  regulating 
Indian  tribes.*  From  the  development  of  jurisprudence,  there- 
fore,  in  the  New  World  as  well  as  in  the  Old,  we  must  infer  that 
law  is  an  emanation  from  the  people  to  the  sovereign,  and  not 
a  command  imposed  by  the  sovereign  on  the  people.    And  it  is 

>  See  Maine's  Ancient  Law,  6  et  seg,  ;        *  Infra^  §§  23-4. 
Maine*8  Village  Com.  65  ;  Early  Hist.        *  Infra,  §§  26,  265,  434,  585. 
of  Institutions,  obap.  zv. 
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interesting  to  observe  that  in  this  conclusion  unite  not  only 
doctrinaire  idealists,  as  they  have  been  called,  such  as  Jeffer- 
son, and  shrewd  political  tacticians,  such  as  Franklin,  but 
philosophical  economists,  such  as  Burke,'  Adam  Smith,  and 
Sir  George  Cornwall  Lewis,  and  conservative  traditionalists, 
such  as  Savigny  and  Puchta.*  It  is,  in  fact,  the  distinguish- 
ing feature  of  the  historical  school,  of  which  Savigny  is  the 
most  able  and  prominent  representative,  that  by  tracing  the 
origin  of  law  to  local  custom,  it  makes  popular  conscience, 
tradition,  and  necessity,  the  basis  of  law.* 

I  /n/Va,  §  53.  nxistence  of  an  objective  law,  in  tub- 

'  Infra^  §  55.  ordination  to  which  all  litigated  q'aes- 

*  See  tn/ra,  §§  55-6,  93,  for  an  ex-  tions  are  to  be  determined.    To  this 

position  of  the  distinctive  features  of  law  are  to  be  subjected  not  merely  the 

the  analytical  and  historical  schools.  personal  sympathies  or  animosities  of 

That  the  view  in  the  text  is  that  the  adjudicating  tribunal,  but  what- 

taken  by  Judge  James  Wilson,  see  in-  ever  conception  it  may  have  of  natural 

fraj  §  57  e<  Btq,    As  to  the  analogy  be-  equity  as  distinguished  from  positive 

tween  the  formation  of  law  and  Ian-  law.    The  Roman  system  agrees  with 

guage,  see  tn/Va,  §  93.  our  own  in  the  position  that  it  makes 

Mr.  Frederick  Pollock,  after  noticing  no  diflference  whether  this  objective  law 

Sir  H.  Maine's  position  that  there  are  which  is  to  be  thus  supreme  is  statute 

countries    in  which    there    are    laws  law  or  common  law.     When  a  statute 

which  are  not  imposed  by  a  sovereign,  law  exactly  covers  the  point  at  issue, 

says:    '*In  the  states  of  society  sped-  then  this  statute  is  supreme.    When 

fied  by  Sir  Henry  Maine,  and  to  this  the  statute  does  not  exactly  cover  the 

day  prevailing  over  a  large  part  of  the  point  at  issue,  then  we  must  resort  for 

earth,  the  difficulty  is  not  merely  to  direction  to  the  common  law,  to  be 

ascertain  what  rules  of  conduct  are  drawnfromtheopinionsof  jurists,  from 

true  laws,  but  to  find  any  person  or  the  rulings  of  courts,  and,  when  this 

body  answering  the  description  of  a  is  applicable,  from  proof  of  established 

sovertfign  authority  in  the  sense  re-  custom. 

quired  by  the  analytical  school."  Pol-        1.  Contents, — According  to  the  Roman 

lock's  Essays,  10.    But  see  infra^  §§  jurists,  as   expounded  by  Dr.  Bruns, 

24-6.  in  the  treatise  hereafter  referred  to. 

Bacon,  in  his  argument  on  the  case  objective  law  in  its  full  sweep  includes 

of  the  post  nali  of  Scotland,  has  pointed  whatever  juridically  affects  either  the 

out  the  vicious  circle  in  which  runs  the  public  or  the  private  life  of  the  people 

assumption    that   sovereignty  is    the  who  comprise  the  population  of  a  state, 

basis  of  law,  citing  Bracton's  maxim.  Law,  in  this  sense,  therefore,  is  either 

**  Lex  facit  quod  ipse  sit  rex."   For  full  public  or  private,  but  though  the  dis- 

citation  see  infra,  §  63.     See  as  to  Ba-  tiuction  is  obvious  and  necessary  the 

con's  views,  infra,  §  86.  line  on  which  it  is  to  be  drawn  is  the 

The  basis  of  jurisprudence,  accord-  subject  of  much  dispute.     By  the  Ro- 

ing  to  modern  Roman  jurists,  is  the  man  law,  private  law  **  ad  singulorum 
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§  3.  Juridical  law  (and  in  this  sense  "law"  will  be  in  future 
used)  may  be  divided  as  follows :    (1)  International,   ^^  ^ 
or  the  law  which  affects  civilized  nations  in  their  "^^ope,  law 
dealings  with  each  other;  (2)  Federal,  or  the  law   tematfon- 
which  governs  within  its  prescribed  limits  two  or  Jtate, or*' 
more  states  bound  together  by  constitution  or  treaty ;    ™»*°icipai. 

Btilitatem  spectat;"   pablic  law  ''ad  shonld  be  treated   as  eqaal.     There 

statam  respublies :"  bat  this  division,  shoald  be  no  judicial  distinction  taken 

thongh  of  great  valne,  is  far  from  being  that  is  not  based  on  an  essential  inhe- 

ezhaustive.    No  doabt  a  sait  between  rent  distinction ;    no    unequal  privi- 

A.  and  B.,  on  a  contract,  or  even  on  a  leges  should  be  given ;  every  essential 

tort,  falls  under  the  head  of  private  inherent  distinction,  however,  requires 

law,  and  no  doubt  an  international  lit-  a  corresponding  distinctive  application 

igation  falls  under  the  head  of  pubic  of  the  law. 

law.  Modem  Roman  jurists  distin-  (6)  Morality, — Law  and  morals  are  to 
guish  further  by  holding  that  to  public  be  distinguished  in  the  fact  that  there 
law  belong  not  merely  questions  as  to  are  many  legal  acts  which  are  immoral 
public  affairs,  but  questions  as  to  such  (e,  ^.,  unkindness,  many  sexual  of- 
private  affairs  as  involve  the  protec-  fences),  while  many  acts  not  immoral 
tion  of  public  interests.  In  this  view,  are  indictable  (e.  g.,  police  offences 
in  which  some  of  our  own  leading  legal  purely  formal).  Yet,  in  some  respects, 
writers  coincide,  criminal  law  falls  un-  the  law  takes  morality  into  account, 
der  the  head  of  public.  And  yet  there  No  grossly  immoral  agreement  will  be 
are  several  classes  of  criminal  prose-  enforced ;  most  grossly  immoral  acts 
outions  (c.  ^.,  prosecutions  for  cheats)  are  punishable  as  nuisances, 
which  on  principle  fall  no  more  under  (c)  Public  welfare, — The  law  («.  g,,  its 
the  head  of  public  law  than  do  private  application  in  issues  raised  by  bond  fide 
suits  for  cheats.  applicants)  is  not  to  be  affected  by  con- 
It  is  important,  however,  to  observe,  siderations  of  public  welfare.  The  set- 
notwithstanding  this  supposed  subjec-  tied  rule  is,  fiat  justitia,  pefeat  mun- 
tion  of  every  case  to  a  predetermined  dus.  But  nevertheless  no  agreements 
objective  law,  that  law  is  endowed  against  public  policy  are  valid,  and 
by  judges  acting  under  the  Roman  any  overt  attacks  on  pablic  welfare 
system  with  greater  laxity  than  is  may  be  punishable, 
the  case  with  our  own.  This  may  be  It  must  be  remembered  that  in  the 
only  a  superficial  difference,  arising  Roman  law,  as  well  as  in  our  own,  few 
from  the  fact  that  the  judges  of  courts  of  general  rules  of  law  are  applicable  to 
first  instance  under  the  modern  Roman  all  classes  without  exception.  The  dis- 
practice  arrogate  to  themselves  a  lib-  tinction  is  indicated  in  the  Roman  law 
erty  only  assumed  by  our  own  courts  by  the  words  ^*t«  commune  tindjus  singu- 
of  appeal.  But  be  this  as  it  may,  Ro-  tare.  The  latter  is  also  spoken  of  as 
man  jurists  hold  that  in  deciding  each  priuilegium;  a  term  originally  applied 
case  the  following  conditions  are  to  b«  to  a  single  person,  and  afterwards  to  a 
taken  into  consideration : —  class.  See  Dr.  Bruns's  essay  in  Holt- 
(a)  ACquitas  or  fairness,  which  is  de-  zenderff's  Ency.,  4th  ed.  317  ei  seq,^  to 
fined  to  be  the  principle  of  substantial  which  I  am  indebted  for  several  of  the 
legal    equality.     The  rule  is,    equal  above  points. 
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(8)  State,  or  the  law  which  governs  a  particular  sovereignty, 
subject  in  federal  systems  to  the  superior  authority  of  the 
federal  government  in  all  matters  reserved  to  that  government; 
(4)  Municipal,^  or  the  law  which  governs  a  county,  town,  or 
city. 

§  4.  The  object  of  law,  so  far  as  concerns  the  punishment  of 

wrong,  is  primarily  retribution.  It  is  true  that  re- 
law  i«  dig-  form  and  example  are  important  incidental  objects 
juiUce?"^^  of  punishment;  but  as  an  unjust  punishment  neither 

reforms  the  offender  nor  inspires  respect  for  the  law 
in  others,  punishment  to  be  effective  in  these  respects  must 
be  just — I.  e.,  it  must  be  proportioned  to  the  offence  after 
conviction  on  a  Tair  trial.'  In  some  criminal  prosecutions  the 
redress  of  injuries  is  also  an  incidental  object — e,  g.^  it  being 
part  of  the  sentence  in  larceny  that  the  goods  stolen  should  be 
restored.  Criminal  prosecutions  also  may,  in  rare  instances, 
be  resorted  to  for  the  securing  of  rights,  as  is  the  case  with 
certain  prosecutions  for  nuisance,  and  with  prosecutions  for 
forcible  entry  and  detainer.  But,  as  a  rule,  the  redressing  of 
injuries  and  securing  of  rights  is  effected  by  civil  suits.  When- 
ever an  injury  is  inflicted  (with  the  exception  immediately  to 
be  noticed)  the  courts  are  open  for  its  redress,  and  a  remedy 
provided  by  which  that  redress  can  be  obtained.  The  same 
rule  applies  to  the  securing  of  rights.  Whosoever  is  by  law 
entitled  to  a  right  may  sue  for  such  right  at  law. 

§  5.  It  has  been  just  said  that  to  the  rule  that  suit  may  be 

brought  to  redress  wrongs  and  to  secure  rights  there 
kTcaseB^of  ^®  *^  important  exception.  That  exception  is  based 
seif-protec-    on  the  principle  that  whatever  men  can  do  best  for 

themselves  ought  not  to  be  done  for  them  by  the 
state.  It  is,  for  instance,  of  great  moment  to  the  inhabitants 
of  a  city  that  the  families  who  inhabit  it  should  be  daily  sup- 
plied ivith  milk.  No  law  adopted  by  a  legislature,  however, 
could  so  effectively  cause  milk  to  be  duly  distributed  every 
morning  as  can  private  enterprise;  nor  can  the  harm  done  to 

1  '' Municipal  "  law  is  often  nsed  in        '  See  thifi    topic  fully  discussed  in 
a  more  general  sense  as  the  law  affect-    Wkart.  Crim.  Law,  8th  ed.,  chap.  i. 
ing  a  nation  as  distinguished  from  in- 
ternational law. 
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consumers  by  want  of  milk  be  redressed  by  any  rational  sys- 
tem of  law,  unless  they  protect  themselves  by  a  bargain. 
The  cutting  off  of  a  free  course  of  air,  also,  or  the  shutting  off 
of  a  particular  view  by  the  erection  of  neighboring  buildings, 
may  be  a  great  injury  to  the  owner  of  a  particular  building, 
but,  unless  he  has  protected  himself  by  covenants,  he  has  no 
redress  for  such  damage,  since  the  disposition  of  buildings  is  a 
matter  which  the  state  cannot  wisely  take  out  of  the  hands  of 
individuals  and  arrogate  to  itself.  I  may  be  greatly  injured 
by  what  may  be  the  reckless  competition  of  others  in  business, 
yet  to  suppress  such  competition  by  force  of  law,  and  to  limit 
particular  trades  to  particular  persons,  is  now  agreed  to  be 
contrary  to  sound  public  economy,  it  being  wiser  that  such 
^{uestions  should  be  settled  by  the  parties  themselves  than  by 
the  state.  So  with  regard  to  the  right  of  self-defence.  An 
•assailed  party  may  without  legal  liability  take  the  life  of  his 
assailant  when  this  is  necessary  to  protect  his  own.  But  we 
^are  not  to  limit  the  right  of  self-defence  to  such  extreme  cases, 
^here  are  innumerable  instances  of  repulsion  of  interference 
:*x)m  others,  about  which  it  would  be  so  absurd  to  go  to  law 
hat  the  party  interfered  with  uniformly  removes  the  inter- 
ference by  his  own  action.  I  am  passing  through  a  crowded 
treet  on  some  lawful  errand.  If  it  were  necessary,  in  order 
o  obtain  the  removal  of  all  interfering  obstacles,  to  appeal  to 
he  courts,  I  should  be  obliged  to  apply  to  the  courts  to  move 
uccessively  out  of  the  way  every  one  of  the  passengers  who 
"X  n  turn  obstructs  my  path.  I  do  not  do  this,  but  thread  my 
"^vay  through  the  crowd  as  well  as  I  can.  Or,  in  walking  the 
avement  I  find  a  stone  in  the  way.  I  do  not  institute  a 
rosecution  for  nuisance  in  order  to  compel  its  removal,  but  if 
choose  I  push  it  aside.  The  water  I  drink  may  contain 
^leleterious  matter.  I  do  not  institute  a  prosecution  to  have 
the  river  from  which  it  comes  purified,  but  apply  a  filter  in 
^Dy  own  house.  The  fact  is,  the  law  in  the  great  majority  of 
KssLBea  where  rights  are  invaded  leaves  redress  to  the  individuals 
effected.  And  of  many  cases  of  very  slight  injuries  it  declines 
to  take  cognizance  on  the  ground,  it  is  sometimes  said,  of  the 
littleness  of  the  hurt,  but  more  properly  for  the  reason  of  the 
general  principles  now  before  us,  that  the  state  will  not  under- 
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take  to  do  that  which  can  be  best  done  by  private  energy  and 
private  caution.  This  exception  extends  over  all  the  relations 
of  life,  and  may  be  classified  as  follows: — 

(1)  The  right  of  self-defence  noticed  above. 

(2)  The  right  of  abating  nuisances,  also  above  noticed. 
(8)  The  right  of  a  landlord  to  distrain  for  rent. 

(4)  The  right  to  seize  and  impound  trespassing  cattle. 

(5)  The  right  to  enter  land  by  a  lawful  but  dispossessed 
owner. 

(6)  The  right  of  recaption  or  reprisal  of  goods  of  which  the 
owner  has  been  wrongfully  deprived,  which  right  extends  to 
the  recaption  of  wife  or  children  when  detained  by  another.^ 

(7)  The  right  to  repel  a  libel  by  a  counter-publication  in- 
stead  of  by  a  resort  to  a  suit  at  law.* 

§  6.  The  leading  schools  of  jurisprudence  may  be  classified 
as  follows : —  ^ 

I.  Analytical^  which  is  the  term  applied  in  England  to  the 

school  of  which  Bentham  and  Austin  are  the  chief 

jurispru-      representatives.*      Of  these  eminent  men  more  de- 

beciLSfl^  tailed  accounts  will  be  hereafter  given.*    It  is  suf- 

^  Blaokstone,  Book  III.  eh.  i.  assault  in  sacli  a  case,  because  the 
'  That  a  nuisance  may  be  abated  by  remedy  by  action  would  be  dilatory, 
private  persons,  provided  this  can  be  tedious,  and  perhaps  inadequate, 
done  without  riot,  see  Penruddock's  That  the  mayor  of  a  city  may  de- 
Case,  5  Rep.  100  ;  Jones  v.  Williams,  molish  a  wooden  dwelling-house  in  the 
11  M.  &  W.  176  ;  Adams  v.  Barney,  25  city  that  is  likely  to  injure  the  neigh- 
Vt.  225 ;  Harvard  College,  v,  Stearns,  borhood  both  by  the  combustible 
15  Gray,  1 ;  Rung  v.  Shoneberger,  2  nature  of  its  materials  and  the  dis- 
Watts,  23 ;  and  see  Wood  on  Nui-  orderly  character  of  its  inhabitants, 
sance,  §  844 ;  28  Alb.  L.  J.  244.  So  a  see  Fields  v.  Stokley,  99  Penn.  St.  306. 
treasurer  of  a  county  court  has  been  The  subject  of  the  necessary  limita- 
held  justified  in  breaking  open  the  tion  of  legislation  is  discussed  in 
office  of  the  registrar  of  that  court,  dur-  a  future  section.  Infray  §  27. 
ing  the  absence  of  the  registrar  and  his  *  The  term  **  analytical"  is  applied 
deputies,  the  papers  in  the  office  being  to  this  school  by  Sir  H.  Maine,  Prof, 
needed  for  auditing.  Burridge  v.  Nicho-  Holland,  and  Mr.  F.  Pollock,  as  a  title 
letts,  6  H.  &  N.  383.  That  goods  taken  already  generally  accepted.  Why  this 
from  the  owner  by  force  or  fraud  may  title  should  be  thus  distinctively  given 
be  forcibly  recaptured  by  him,  see  it  is  hard  to  see,  since  by  other  schools. 
Blades  t;.  Higgs,  11  H.  L.  Cas.  621.  t.  e.,  that  of  Hegel,  law  is  analyzed  with 

The  law,  says  Mr.  Broom  (Phil,  of  at  least  equal  logical  acuteness. 

Law,  20),  allows  the  commission  of  an  *  Infra^  §§  90  et  aeq, 
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ficient  here  to  say  that  the  distinctive  features  of  !^"*°?\^*" 
their  system  are  as  follows :  1st.  The  assertion  that  ociitic/' 

**  ethical  " 

it  is  essential  to  the  conception  of  law  that  it  should  and  ''htsto- 
be  imposed  and  enforced  by  a  sovereign  ;  a  position  ^^^'" 
whose  universality  of  application  is,  as  is  seen  elsewhere,  open 
to  grave  objection.'  2d.  The  adoption  of  utility  as  the  object 
to  effect  which  laws  should  be  framed,  and  in  reference  to 
which  they  should  be  construed  ;  a  theory  also  elsewhere  dis- 
tinctively considered.*  8d.  The  advocacy  of  a  code  as  a  final 
settlement  of  law.  In  this  respect  the  "analytical"  school 
comes  in  conflict  with  the  "  historical"  to  be  hereafter  noticed  ; 
the  analytical  school  assuming  that  law  is  susceptible  of  being 
reduced  to  such  a  finality,  the  historical  school  assuming  that 
it  is  in  a  state  of  continued  development  and  growth  in  har- 
mony with  the  development  and  growth  of  the  community 
'  from  which  it  emanates.* 

II.  Theocratic. — This  is  in  some  respects  a  cross  division  with 
the  last ;  Austin,  who  was  a  leader  in  the  analytical  school, 
makingjwre  divino  claims  for  utilitarianism.*  But,  however 
this  may  be,  the  theocratic  school  may  be  divided  as  follows : 
(1)  those  who  hold  that  what  natural  religion  teaches  is 
Jure  divino  obligatory,  and  under  this  head  may  be  classed 
those  utilitarians  who  hold  that  whatever  is  in  the  long  run 
most  useful  must  be  divinely  ordered.  (2)  Those  who  hold 
that  conscience  is  a  divine  monitor,  which  view  will  be  noticed 
hereafter.  (3)  Those  who  hold  to  a  system  of  absolute  law  im- 
j)Osed  by  a  Supreme  Being,  or,  which  in  this  respect  is  the 
eame  thing,  of  a  Supreme  Being  im[)08ed  by  absolute  law. 
<4)  Those  who  hold  that  the  Bible  is  an  absolute  rule  of 
government  in  matters  secular  as  well  as  matters  spiritual. 
This  was  the  position  taken  by  the  extreme  Puritans,  and  to 
eubvert  this  position  Hooker's  great  work  was  framed. 

Two  points  were  taken  in  the  reply  of  this  illustrious  thinker, 
points  equally  fatal  to  any  system  of  absolute  law.    (a)  I^t^as^i^ 
and  revelation,  he  maintained,  including  in  revelation  what- 

»  Supra,  §  2.     Infra,  §§  22-5.  «  Infra,  §  114. 

«  Infra,  §§  95  et  »eq.  ♦  Infra,  §§  93,  98. 
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§  6.]  COMMENTARIES  ON  LAW.  ^     [GHaP.  I. 

ever  law  claims  jure  divino  sanction,  have  co-ordinate  au- 
thority ;  reason  has  to  verify  the  credentials  of  revelation, 
then  to  define  its  meaning,  then  to  determine  its  applicability. 
(6)  Whatever  concerns  man  in  his  mutable  relations  must  of 
itself  be  mutable;  the  boat  tosses  with  the  wave  on  which  it 
reposes,  the  plaster  takes  the  mould  of  the  face  on  which  it  is 
impressed.* 

III.  Ethical^  or  the  school  which  makes  the  mora)  sens^  the 
basis  of  law.  Here  again  we  have  two  distinct  classes  to 
notice :  (1)  Those  who  assign  supreme  authority  to  the  in- 
dividual  conscience;  (2)  Those  who  collect  a  general  con- 
science or  system  of  right  and  wrong  from  an  examination  of 
the  community  as  a  whole.*  The  basis  of  law,  in  this  sense, 
is  the  sense  of  right  and  wrong  prevalent  in  the  community  ; 
and  in  this  aspect  those  who  hold  to  this  view  harmonize  with 
one  section  of  the  adherents  of  the  historical  school,  to  be  next 
noticed.  But  the  representatives  of  the  ethical  school  go 
further,  and  insist  that  the  object  of  law  is  not  the  enforce- 
ment of  What  is  useful  as  distinguished  from  right,  but  the 
enforcement  of  what  is  right  as  distinguished  from  what  is 
useful.  And  this  coincides  with  the  position  already  taken, 
that  the  object  of  punishment  is  retribution ;  the  object  of  liti- 
gation is  the  maintenance  of  right.*  "  Wrong,"  said  Ilegel,  **  is 
a  negation  of  right ;  punishment  is  a  negation  of  wrong  and 
hence  a  restoration  of  right,"  or,  as  Kant  puts  it,  there  may  be 
gathered  from  the  nature  of  things,  aside  from  revelation,  a 
general  system  of  ethics  which  it  is  the  duty  of  the  sovereign, 
under  proper  limitations,  to  enforce.* 

IV.  Historical. — This  school,  also,  falls  into  two  divisions : 


>  See  more  fully  in/ra,  §  85.  tt  $eq, — **  In    every    punishment,    as 

'  For  an  exposition  of  this  view  may  such,  there  must  be  first  justice,  and 

be  consulted  Lorimer^s  Principles  of  this    constitutes    the    essence  of    the 

Jurisprudence ;  a  work  of  great  merit  notion.     Benevolence  may,  indeed,  be 

and  interest,  published  in  Edinburgh  united  with  it,  but  the  man  who  has 

in  1880.     And  see  in/ra,  §  60.  deserved  punishment  has  not  the  least 

*  Supra,  §  4.  reason    to    reckon   on    this.'*    Kant's 

♦  This  view  is  maintained  by  Presi-  Practical  Reason,  Abbot's  Trans. p.  177, 
dent  Woolsey,  Political  Science,  §§  100  and  see  supra,  §  4. 
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CHAP.  I.]  NATURE  AND  CLASSIFICATION.  [§  7, 

(1)  Conservative,  of  whom  Blackstone  is  the  chief  representa- 
tive, holding  that  the  common  law  is  the  perfect  embodiment 
of  wisdom,  and  has  existed  as  such  from  times  immemorial, 
and  that  it  should  be  forever  preserved  as  it  is.  That  the 
position  of  this  class  of  jurists  in  respect  to  the  common  law  is 
based  on  a  mistake  is  elsewhere  seen  ;'  and  aside  from  this,  the 
fallacy  of  the  position  is  shown  from  the  fact  that  the  period 
of  common  law  perfection  shifts  with  the  era  of  the  particular^ 
eulogist.  (2)  Progressive,  holding  that  the  law  of  a  nation 
is  the  product  of  its  conscience  and  need  at  each  particular 
era.  The  leading  positions  relied  on  by  this  school  wiU  be 
hereafter  considered.'  It  is  sufficient  to  say  at  this  point  that 
viewing  conscience,  not  as  an  insulated  moral  sense,  intuitive 
or  inspired,  but  as  the  moral  sense  of  the  nation,  modified  by 
reason  and  hereditary  and  traditional  tendencies,'  the  progres- 
'  sive  historical  and  ethical  schools  coincide.^ 

§  7.  We  are  frequently  told  of  "  rights  of  persons,"  and  of 

■  Infra,  §§  14  et  aeq.  Lightwood,   in  1883,   entitled,    **  The 

*  Infra,  §§  14  e<  seq,,  53  et  teq.  Nature  of  Positive  Law"  (Macmillan  & 

•  Infra,  §  60.  Co.,  London),  the  characteristics  of  the 
**  **  The  historical  method,"  says  Mr.    historical  and  analytical  school  are  set 

^*  Pollock,  in  an  inaugural  lecture  at  forth  with  much  fulness  and  skill.   The 

^^c^ord,  in  1883,   "is  not  the  peculiar  generalpositionis  that  of  Savigiiy,  that 

pi^operty  of  jurisprudence.   .   .    .   The  law  is  not  set  by  a  sovereign  to  a  sub- 

^^x^trine   of  evolution  is  nothing  else  ject,  but  emanates  si)ontaneously  from 

^^^n  the  historical  method  applied  to  the  people.  Such  law  is  at  once  prompt- 

^^*i     facts   of   nature;    the  historical  ed  and  guarded  by  the  popular  cousci- 

"'•^^'thod  is  nothing  else  than  the  doc-  ence,  and  is  therefore  a  rule  of  conduct 

^''^s^e  of   evolution   applied  to  human  not  imposed  of  right,  but  accepted  as 

^^^"'^ieties  and  institutions.    .    .    .    Sa-  right.    Scientific  law,  as  it  is  called  by 

"^*^»y,  whom  we  do  not  yet  know  or  Mr.  Lightwood,   comprises  legislation, 

^*^"*^or  enough,  and  even  our  own  Burke,  Judge-made  and  jurist-made  law,  and 

^^*om  we  know  and  honor,  but  cannot  is  simply  an  expression  of  the  common 

^^»\or  too  much,  were  Darwinians  be-  popular  will.  On  this,  however,  Ihering 

^^•*^  Darwin."   See  infra,  §§  33,  55.  As  has  grafted  a  qualification  which  is  ac- 

^^ll  be  hereafter  seen  {infra  §§  33,  86),  cepted  by  Mr.  Lightwood,  viz.,  that  in 

^*'»   Pollock  might  have  gone  further  its  origin  even  customary  law  is  based 

^*^ck  than  Burke,  and  shown  that  by  on  force — e.g.,  the  force  of  one  able  to 

^^H)ker  the  power  of  "environments,"  compel  obedience— but  that  it  does  not 

^^  the  silent  modifications  of  law  is  become  settled  customary  law  until  the 

T^cognized  as  fully  as  it  is  by  Burke.  sense  of  this  force  passes  away. 

In  a  work  published  by  Mr.  John  M. 
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Legal  **  rights  of  things,"  as  if  the  two  were  distinguisha- 

rifhtto^  ^  We,  and  as  if  a  thing  which  is  in  itself  unconscious 
another  ^°^  incapable  of  volition  could  have  rights.  So  far, 
however,  as  concerns  jurisprudence,  the  only  rights 
cognizable,  as  will  presently  be  seen,  are  the  rights  of  p>ersons; 
and  so  far  as  concerns  persons,  unless  such  rights  can  be  en- 
forced, they  are  not  within  the  sphere  of  law  in  the  sense- 
in  which  the  term  is  used  in  the  present  treatise.  Hence 
the  proper  definition  of  a  legal  right  is  a  right  to  control 
the  action  of  others.'  It  is  not  necessary  that  the  control 
should  be  enforceable  primarily  by  judicial  process.  A 
father  has  a  right  to  control  a  child,  for  instance,  though 
the  right  is  one  in  the  exercise  of  which  in  many  cases  the 
courts  give  him  no  aid.*  Control,  in  the  sense  before  us, 
therefore,  is  of  two  kinds:  Ist,  that  which  the  law  gives  pro- 
cess to  effect ;  2d,  that  which  the  law  permits  and  refuses  to 
arrest,  though  ready  if  necessary  to  modify.*  Viewing  legal 
right  in  this  sense,  it  is  distinguishable  from  might,  which  is 
capacity  to  compel  without  rightfulness,  and  from  a  merely 
moral  right,  in  which  there  is  rightfulness  without  capacity  to 
comf)el.  The  distinction  between  moral  and  legal  right  is  some- 
times faint,  yet  its  existence  cannot  be  avoided.  It  is  essential 
that  the  law  of  the  land  should  specify  what  acts  do  and  what 
acts  do  not  impose  an  obligation ;  and  the  line  drawn  in  both 
the  Roman  and  the  English  common  law,  that  the  acceptance 
of  a  benefit  does  not  involve  a  promise  to  pay  for  it,  is  founded 
on  sound  principle.  It  is  true  there  are  many  cases  in  which 
we  say  that  kindness  received  ought  to  be  met  by  kindness 
returned.  But  it  is  obvious  that  business  could  not  be  safely 
conducted,  if  parties  were  to  be  made  liable  for  debts  which 
they  did  not  contract  in  terms  which  both  parties  at  the  time 
regarded  as  creating  indebtedness.*  If  kindness  were  made 
compulsory,  it  would  cease  to  be  kindness. 

§  8.  To  a  legal  right,  it  is  essential,  in  the  first  place,  that 

'  Kant's  definition  is  to  the  same  *  See  suprOf  5. 

effect :   **  Die  Beftigniss  zu  zwingen,**  *  See  discussion  in  Whart.  on  Cont., 

Rechtslehre  Werke,  vii.  s.  29.  §§  784  et  seg. 

«  Infra,  §  11. 
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Legal  **  rights  of  things,"  as  if  the  two  were  distinguisha- 

rifhtto^^^  ble,  and  as  if  a  thing  which  is  in  itself  unconscious 
another  ^°^  incapable  of  volition  could  have  rights.  So  far, 
however,  as  concerns  jurisprudence,  the  only  rights 
cognizable,  as  will  presently  be  seen,  arc  the  rights  of  persons; 
and  so  far  as  concerns  persons,  unless  such  rights  can  be  en- 
forced, they  are  not  within  the  sphere  of  law  in  the  sense* 
in  which  the  term  is  used  in  the  present  treatise.  Hence 
the  proper  definition  of  a  legal  right  is  a  right  to  control 
the  action  of  others.'  It  is  not  necessary  that  the  control 
should  be  enforceable  primarily  by  judicial  process.  A 
father  has  a  right  to  control  a  child,  for  instance,  though 
the  right  is  one  in  the  exercise  of  which  in  many  cases  the 
courts  give  him  no  aid.*  Control,  in  the  sense  before  us, 
therefore,  is  of  two  kinds :  Ist,  that  which  the  law  gives  pro- 
cess to  effect ;  2d,  that  which  the  law  permits  and  refuses  to 
arrest,  though  ready  if  necessary  to  modify.*  Viewing  legal 
right  in  this  sense,  it  is  distinguishable  from  might,  which  is 
capacity  to  compel  without  rightfulness,  and  from  a  merely 
moral  right,  ip  which  there  is  rightfulness  without  capacity  to 
compel.  The  distinction  between  moral  and  legal  right  is  some- 
times faint,  yet  its  existence  cannot  be  avoided.  It  is  essential 
that  the  law  of  the  land  should  specify  what  acts  do  and  what 
acts  do  not  impose  an  obligation ;  and  the  line  drawn  in  both 
the  Koman  and  the  English  common  law,  that  the  acceptance 
of  a  benefit  does  not  involve  a  promise  to  pay  for  it,  is  founded 
on  sound  principle.  It  is  true  there  are  many  cases  in  which 
we  say  that  kindness  received  ought  to  be  met  by  kindness 
returned.  But  it  is  obvious  that  business  could  not  be  safely 
conducted,  if  parties  were  to  be  made  liable  for  debts  which 
they  did  not  contract  in  terms  which  both  parties  at  the  time 
regarded  as  creating  indebtedness.*  If  kindness  were  made 
compulsory,  it  would  cease  to  be  kindness. 

§  8.  To  a  legal  right,  it  is  essential,  in  the  first  place,  that 

'  Kant's  definition  is  to  the  same  *  See  supra,  5. 

effect:   **Die  Befiigniss  zu  zwingen,"  *  See  discussion  in  Whart.  on  Cout., 

Rechtslehre  Werke,  vii.  s.  29.  §§  784  et  seq. 

«  Infray  §  11. 
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not  constitute  a  status.    (2)  The  "things,"  relationship  to 

which  forms  a  distinct  category,  are  things  incorporeal  as 

well  as  things  corporeal,  including,  therefore,  services  which 

do  not  concern  that  which  is  tangible  and  material,  as  well  as 

services  almost  exclusively  relating  to  that  which  is  tangible 

and  material. 

§  10.  The  term  law,  as  we  have  seen,  is  used  in  two  senses: 

first  as  an  order,  and  secondly  as  a  rule.     As  an   , 

,  Law  a  con- 

order,  it  denotes  the  sequences  of  the  material  uni-   dftion  of 

verse.  As  a  rule,  it  denotes  the  principles  by  which  ^^  ^' 
A  community  is  governed.  According  to  Kant,  law,  in  this 
eense,  is  a  summary  of  the  conditions  under  which  the  wills 
of  individuals  are  harmonized  in  a  system  of  freedom.*  So 
tar  from  law  being,  as  is  sometimes  declared  to  be  the  ease, 
t;he  contradictory  opposite  of  liberty,  it  is  a  condition  without 
^vbich  liberty  cannot  exist.  If  the  lawlessness  of  others  be 
not  restrained,  the  liberty  of  enjoyment  of  property  and  of 
personal  security  must  cease  to  exist.  There  can  be  no  liberty 
in  the  enjoyment  of  rights  unless  there  be  a  law  for  the  pre- 
vention of  wrongs.* 

§  11.    "Sanction"   is    often   treated   as    convertible   with 
penalty,  and  no  doubt  this  is  correct  in  respect  to 
eriminal  procedure.     In   civil  procedure,  however,  tion^Ms  the 
the  term  has  a  much  wider  signification.     A  liability   detriment 

^  *'     Impused  on 

to  be  enjoined  from  doing  a  forbidden  act,  for  in-   a  party  for 
Stance,  is  a  sanction,  and  so  is  a  liability  to  pay     ence. 
damages  for  a  forbidden  act  when  done.     In  fact, 
whenever  a  party  is  subjected  by  law  to  a  detriment  of  any 
kind  for  doing  or  attempting  a  forbidden  thing,  such  detri- 
ment is  the  sanction  of  the  law  by  which  the  thing  is  forbid- 

>  Rechtslehre,  Werke,  vii.  p.  273.  (Burke's  Works,  iii.  49, 185)  :  "Lib- 

*  See  on  this  topic  Holland,  Jur.  2d  erty  mast  be  limited  in  order   to  be 

edition,  58.     Prof.  Holland  quotes,  in  possessed.     The  degree  of  restraint  it 

addition    to    Kant's    definition   above  is  impossible  in  any  case  to  settle  pre- 

given,  that  of  Looke,  to  the  effect  that  oisely.     But  it  ought  to  be  the  constant 

"the  end  of  the  law  is,  not  to  abolish  aim  of  every  wise  public  council  to  find 

or  restrain,  but  to  preserve  or  enlarge  out,  by  cautious  experiments  and  ra- 

freedom.**     Locke,  Civil   Government,  tional  cool  endeavors,  with  how  litiUy  not 

i.  857.     To  these  quotations  may  be  how  much,  of  this  restraint^  the  community 

added    the    following     from     Burke  can  subsist,** 
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den.  It  IB  objected  by  Sir  H.  Maine  that  the  necessity  of 
sanction  as  an  ingredient  of  law  is  disproved  by  the  fact  that 
"  customary  law  is  not  enjoined  by  a  sanction  ;"  and  he  goes 
on  to  state,  by  way  of  illustration,  that "  in  the  almost  incon- 
ceivable case  of  disobedience  to  the  award  of  the  village  coun- 
cil, the  sole  punishment,  or  the  sole  certain  punishment,  would 
appear  to  be  universal  disapprobation.  And  hence,  under  the 
system  of  Bentham  and  Austin,  the  customary  law  of  India 
would  have  to  be  called  morality,  an  inversion  of  language 
which  scarcely  requires  to  be  formally  protested  against.'*^  If 
the  statement,"  customary  law  is  not  enjoined  by  a  sanction,'* 
is  used  in  a  general  sense  it  cannot  be  sustained,  since  there 
are  innumerable  cases  in  this  country  in  which  fine  and  im- 
prisonment have  been  assigned  as  a  punishment  on  conviction 
on  indictment  at  common  law  for  oftences,  e.  ^.,  malicious  mis- 
chief, which  are  the  mere  creatures  of  custom.  And  even  if 
the  statement  be  restricted  to  India,  it  does  not  disprove  the 
position  that  a  sanction  is  essential  to  a  law.  "  Universal  dis- 
approbation" is  not  a  less  severe  punishment  than  the  infamy 
which  has  always  been  regarded  as  so  heavy  an  ingredient  of 
discipline  in  the  English  common  law. 

§  12.  The  distinction  sometimes  made  between  written  and 
unwritten  law  is  open  to  grave  exception.     There 

DiBtiDCtion     .  ...  ,   '^  ^      ,  ^    ,  . 

between  18  uo  casc  litigated,  uo  matter  how  novel  it  may  ap- 
unwritten^  pear,  that  does  not  depend  more  or  less  upon  written 
lawiiiu-  )j^^  .  there  is  no  case  litigated,  no  matter  how  ex- 
press may  be  the  statute  determining  it,  which  does 
not  depend  more  or  less  upon  unwritten  law.  Cases  of  the 
first  impression,  as  they  are  called,  appeal  to  a  far  wider  range 
of  written  authorities  than  do  cases  less  novel;  and  on  the 
other  hand,  there  is  no  statute  nor  no  decision,  no  matter  how 
direct  and  precise,  that  does  not  require  an  appeal  to  unwritten 
law  for  its  interpretation.  In  fact  the  more  pointed  and  exact 
a  statute  or  decision  is,  the  more  subtle  and  refined  are  the 
distinctions  to  which  it  gives  rise.  The  statute  of  frauds,  for 
instance,  was  drawn  with  great  skill  and  care;  yet  there  is 
scarcely  a  word  in  the  statute  that  has  not  been  productive  ot 

1  Maine's  Village  Com.  68. 
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innumerable  adjudications,  each  one  of  these  adjudications 
presenting  differentia  which  become  the  topics  of  new  litiga- 
tion.^ Recently  it  has  been  the  custom  to  incorporate  in  stat- 
utes clauses  defining  their  terms;  yet  there  is  no  one  of  these 
definitions  that  does  not  call  for  a  re-definition.' 

§  13.  A  statute,  according  to  the  Roman  law,  is  a  specific 
law  imposed  by  an  authority  to  whom  oliedience  is 
due.    It  must  be  specific,  and  in  this  it  is  distin-   faw^^JIf^a^ 

guishable  from  common  and  customary  law,  which   imposed  in 
.  fixed  worda 

-will  be  presently  noticed.     It  must  be  imposed  by 
an  authority  to  whom  obedience  is  due.    This  authority  need 
not,  as  we  have  seen,  be  that  of  a  legislature,  nor  need  it  be 
that  of  a  sovereign  executive,  whose  edicts,  according  to  the 
Koman  law,  are  statutes.     But,  in  the  Roman  law,  the  laws 

*  Infra^  §§  30,  114.  sion  on  the  statute  be  final,  since  it 

*  We  may  take  as  an  illustration  would  be  impossible  to  construct  such  a 
the  ''Territorial  Waters  Jurisdiction  decisionwithout  using  terms  ambiguous 
Act**  (41  and  42  Vict.  c.  73),  passed  by  either  in  themselves  or  in  their  appli- 
the  British  Parliament  in  1878  for  the  cation  to  issues  subsequently  to  arise, 
purpose  of  settling  doubts  created  by  The  same  remark  may  be  made  as  to  a 
the  ruling  in  R.  v.  Keyn,  L.  R.  2  Ex.  subsequent  definition  :  "Offence,  as 
Div.  63,  to  be  hereafter  noticed  {inf,  ased  in  this  act,  means  au  act,  neglect, 
§  186).  To  the  statute  are  appended  or  default  of  such  a  description  as 
the  following  definitions  :—  would,  if  committed  within   the  body 

***The    territorial    waters     of    her  of  a  county  in  England,  6e  puni«Aa6/e  on 
Majesty's  dominions,'   in  reference  to  indictment  according  to  the  law  of  England 
the  sea,  means  such  part  of  the  sea  ad-  for  the  time  being  in  force,"*"*     But  what 
jacent  to  the  coast  of  the  United  King-  offences  are  punishable  by  indictment 
dom,  or  the  coast  of  some  other  part  of  in  England  at  any  given  time  ?     What 
her  Majesty*s  dominions,  <m  is  deemed  by  treatise  gives  us  all  these  offences  ex- 
iniemaiional law  to  be  within  the  territorial  haustively  ?      And    how    many    fresh 
sovereignty  of  her  Majesty.**     .     .     .  commentaries  would  such  treatise  re- 
Yet    on  this   very  question    interna-  quire  to  meet  each  new  case  that  arose  ? 
tional  law  has  presented  no  settled  rule :  Milton  tells  us  of  an — 
by   some   high   authorities   a   marine  "Anarch old 
league  being  given  as  a  limit,  and  by      Who  by  decUlon  more  embroiled  the  fray/' 
others,  equally  high,  such  a  distance  And  so  it  is  with  all  attempts  to  define. 
as  would  be  protective  of  the  shore,  We  can  define  satisfactorily  enough  for 
which  would  be  nine  miles,  the  present  the  purpose  of  deciding  anyone  par-, 
range  of  cannon  shot.  (/n/.§186.)  Ade-  ticfllar  case.     But  the  next  case  that 
cision,  therefore,  of  a  court  having  juris-  arises  requires  a  minuter  differentia- 
diction  is  necessary  to  settle  doubts  as  tion  for  the  purpose  of  showing  that 
to  a  statute  enacted  to  settle  doubts  as  such  case  falls  or  does  not  fall  within 
to  a  prior  decision.     Nor  would  a  deoi-  the  rule  previously  established. 
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of  a  corporation,  municipal  or  private,  and  the  laws  of  8 
family,  imposed  by  its  head,  are  statutes;  and  even  in  the 
English  law  the  term  is  applied  to  the  laws  of  corporations 
and  schools,  as  far  as  concerns  those  subject  to  such  laws.  The 
test,  both  in  the  Koman  law  and  our  own,  is  capacity  to  exact 
obedience  and  formularizatioh  in  fixed  words.  There  is,  how- 
ever, this  distinction,  that  ordinarily  with  us  laws  issued  by 
an  executive,  no  matter  how  binding,  are  called  ordinances  or 
decrees  or  proclamations,  while  in  the  Roman  law  they  fall 
under  the  genenil  head  of  statutes.  A  distinction,  also,  is 
taken  with  us  between  public  and  private  statutes.  A  public 
statute  is  a  statute  which  establishes  a  general  system.  A  pri- 
vate statute  is  a  statute  which  is  confined  to  a  special  case.^ 
The  practical  difference  between  the  two  classes  is  that  of  a 
public  statute,  at  common  law,  the  courts  take  judicial  notice, 
while  a  private  statute  must  be  pleaded  and  proved.  By  par- 
ticular legislation,  however,  private  statutes  may  be  clothed 
with  the  incidents  of  public  statutes.  ^ 

§  14.  It  is  possible,  as  we  have  seen,  to  conceive  of  a  law  im- 
posed  on  a  people  by  a  sovereign  in  accordance  with 
the  first  his  owu  a  priori  speculations.  Such  a  law,  however, 
formatk)n  *  would  not  be  permanent  in  its  effects  unless  it  har- 
of  law.  monized  with  the  conscience  and  needs  of  the  people 
on  whom  it  should  be  imposed.  We  may  set  aside,  therefore, 
as  exceptional  legislation  of  this  class,  and  confine  our  atten- 
tention  to  the  common  law,  or  to  statutes  which  are  the  ex- 
pressions of  popular  sentiment  as  to  what  law  should  be;  and 
of  both  common  law  and  statutes  of  this  class  custom  may  be 
spoken  of  as  the  first  stage.*  When  or  how  a  particular  usage 
originated,  is  a  question  as  impossible  to  answer  as  the  ques- 
tion put  by  the  sophist  as  to  the  precise  number  of  grains  of 
sand  which  constitute  a  heap;  or  the  precise  moment  when  a 
path  across  a  common  was  first  laid;'  or  the  precise  period  in 
which  any  particular  language  took  its  mature  shape.* 

I  In/ra,  §  598.  •  Strong,  of  the  Supreme  Court  of  the 

I      «  In/ra^  §  27.  *'  Customs,"  says  Bacon,  United  States,  in  an  address  before  the 

*  I  *•  are  laws  written  on  living  tablets."  Law  Department  of  the  University  of 

s  See  in/ra,  §  61.  Pennsylvania  in  1879,  **  have  been  so 

♦  In/ra^  §  94.     **  The  changes,  and  gradual  as  to  be  almost  imperceptible  dur- 

improvements  of  the  law,"  says  Judge  ing  their  occurrence.    Yet,  if  any   two 
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§  15.  It  has  been  sometimes  said  that  a  custom  does  not 
become  law  until  adopted  as  law  by  t^e  sovereign 
either  through  courts  or  legislatures,  and  this  view   makes  law, 
has  been  sustained  by  the  high  authority  of  Mr.   "^^'^ 
Austin.   Such,  however,  as  has  been  well  remarked,^ 
is  not  the  case  as  a  matter  of  fact.     The  courts  do  not  deter- 
mine that  a  custom  is  to  be  in  force  in  the  future ;  they  decide 
that  when  a  reasonable  custom  exists,  it  governs  prior  cases  in 
the  sphere  of  its  operation.'     We  may  recur,  as  illustrating 
this  position,  to  the  annulling,  by  common  consent,  in  the 
colony  of  Pennsylvania,  of  such  English  statutes  as  were  incon- 
sistent with  colonial  conditions.*    When  the  legislature,  on 

periods  not  very  remote  from  each  other  proximates  to  oar  common  law,  that  in  j 
be  contrasted,   they  will   be  found  to  matters  in  which  it  does  not  conflict 
hare    been    exceedingly    important."  with  statutes,  it  stands  on  the  same 
The  whole  of  this  excellent  paper  may  authority  with  statutes  ;  and  it  may 
be  referred  to  as  sustaining  the  posi-  even,  when  universal,  cause  an  obsolete  \ 
tion  taken  in  the  text,  and  in  succeed-  statute  to  become  inoperative, 
ing  sections.     See  tn/ra,  §  61.  Of  the  unconscious  change  of  sub- 
The  ground  of  customary  law,    so  stance  under  unchanged  forms  the  corn- 
says  Dr.  Bruns  in  HoltzendoriTs  Enc.  missioners  of  the  civil  code  of  Pennsyl- 
1.  397,  is   not  the  will  of  the  people  vania  (Messrs.  William  Rawle,  T.  I. 
to  create  the  law,  nor  is  it  the  convic-  Wharton,  and  Joel  Jones)  thus  speak 
tion  that  the  law  already  exists,  but  in    their  second   report    presented  in 
it  is  the  popular  consciousness  that  so  1832 :    *'  The  changing  relations,  cus- 
the  law  must  be.    Customary  law  does  toms,  and  intelligence  of  communities, 
not  rest  on  the  power  of  the  people  exert  an  irresistible  force  in  operating 
over  the  law,  but  on  the  power  of  the  a  change  upon  the  laws  ;  the  change, 
law  over  the  people.     But  as  our  own  therefore,    is    in   the    substance — the 
common  law  yields   to    statute    law,  names  and  theories  remain   by  force 
so  the  Roman  customary  law  is   only  equivalent  to  the  force  of  language.'' 
operative  in  matters  in  which  statutes  To  same  effect  see  vinws  of  Herbert 
leave  undetermined,  and  may  be  at  any  Spencer,  in/ra^  §  106. 
'4ime  vacated  or  modified  by  statute  or  In  Sir  U.  Maine's  Dissertations  on 
X>Qblic  policy.     Yet  customary  law  is  Early  Law  and  Custom  (London,  1883), 
^rior  in  the  Roman  sense  to  statute  he  shows  how  from  the  practice  insti- 
law,  and  the  first  statutes  that  were  tutedby  the  Norman  kings  of  travelling 
passed  were  passed  to  embody  customs,  from  place  to  place  to  administer  jus- 
^hen,  however,  these  customs  cease  to  tice,  the  more  modern  system  of  circuit 
express  the  popular  will,  then,  whether  riding  arose. 
t^r    not   sanctioned    by   statute,   they  ^  Holland,  Juris.  48. 
«re  annulled  or  modified  by  statute.  *  Whart.  on  £v.  §  187. 
^ut  by  the  classical  Roman  law,  cus-  *  Mr.  Holland  gives  a  similar  illus- 
tomary  law  when  universal,  so  far  ap-  tration  :    *'  The    laws   of    Draco,   says 
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the  formation  of  the  state  government,  called  upon  the  judges 
to  report  what  English  statutes  were  in  force  in  the  colon}'*, 
neither  judicial  report  nor  legislation  repealed  the  statutes 
that  were  declared  to  be  dropped.  Custom,  without  the  action 
of  either  court  or  legislature,  had  annulled  them  ;  and  all  that 
court  and  legislature  did  was  to  declare  that  this  custom 
was  effective,  and  that  the  statutes  had  ceased  to  be  in  force.* 

Gellius,    were    repealed,   non    decreto  reference  to  the    fasion  of  law    and 

jusfloqne,  sed  taoito  illiteratoque  cou-  equity : — 

sensu.'' — Holland,  Juris.  47.  **M.y  Lords,  it  is  probably  an  uni- 
>  InfrOf  §  23.  versal  law — certainly  it  is  a  general 
**A  single  instance  makes  a  prece-  law — concerning  all  legislative  matters 
dent,  and  the  precedent  tends  to  con-  of  importance  in  this  country,    that 
firm  itself  by  repetition.     It  seems  not  they  depend^on  the  gradual  formation 
unlikely  that  this  is   the  manner  in  of  a  sound  public  opinion,  founded  on  I J 
which  precedent  and  custom  are  origi-  experience,  and  if  that  is  true  with ' 
nally  formed.     What   has  been  done  regard  to  any  class  of  measures,  it  is 
once  is  done    again,   not   because  it  emphatically  true  of  those  measn 
seems  the   best  thing  to  do,  but  be-  which  relate  to  improvements  or  amend- 
\  cause  there  is  an  unreasoning  tendency  ments  in  the  law.     Time,  therefore,  is 
to  do  it,  which  in  the  absence  of  other  required — and,  on  the  whole,  I  think 
and  stronger  motives  will  prevail." —  it  is  good  that  time  should  be  required 
Pollock's  Essays,  1882,  p.  54.  — to  bring  opinion  on   these  subjects 
Yet  that    custom    makes  the   law,  to  the  maturity  necessary  for  sound 
'  and  not  law  custom,  is  shown  by  the  legislation.    On  this  particular  subject 
>    fact,  just  noticed,  that  when   a  cus-  it  has  been  growing  for  a  considerable 
;    tom  is  recognized  by  the  courts  as  ex-  number  of  years.    During  many  years, 
'    isting,  the  recognition  operates  retro-  that  opinion  has  been  forming  among 
spectively,  the  custom  being  regarded  the  most  educated    and    enlightened 
as    law   before    it   was  judicially   re-  classes  of  society  in  your  Lordship's 
cognized.     And  not  only  are  customs  House  and  in  the  other  House  of  Par- 
created,  but  they  are  changed  or  de-  liament,  and  particularly  among  those 
stroyed  by  conscience   and  necessity,  who  are  most  conversant  with  the  ad- 
.  They  are  like  buoys  placed  in  a  shal-  ministration  of  justice.    This  being  so, 
I  low  river   to  mark   out   the  channel,  my  Lords,  unless  I  encourage  in  myself 
When  the  channel  is  discovered,  these  too  much  hope,   I   venture  to  think 
I    buoys  or  other  marks  are  stationed  to  opinion  has  now  reached  a  point  which 
'    show  where  it  runs.     When  the  ohan-  will   enable  me  to  grapple  with  the 
nel  shifts,  they  are  shifted.   When  the  great  subject.*' 
channel  ceases  to  exist,  then  the  marks        And  further  on  he  said  :— 
are  removed.     See  i/i/ra,  §  61.                        **  I  think  it  would  be  a  great  mis- 
In  Lord  Selborue's  speech,  when  in-  take  to  suppose  the  credit  of  successful 
troduciug  the  judicature  bill   in   the  measures,   when    the    time   comes   at 
House  of  Lords  in  1873,  he  said,  in  which  they  can  be  adopted,  belongs  to 
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§  16.  We  shall  hereafter  see  that  the  source  of  law  is  reason 
combined  with  national  conscience  and  need.     Con- 
science, therefore,  as  will   be  shown,  is  not  to  be   law  is  pro- 
regarded  as  an  insulated  moral  sense,  intuitive  or  rfghtrea- 
inspired,*  but  as  part  of  a  common  nature,  influenced   ^^^  ^^^  , 

.       '  '  ,     ^  r     •    i_^    •  i_      .         ^°  national 

m  a  measure  by  sense  or  right,  in  a  measure  by  m-   conscience 

...  •  .   1  J .  J  ,  and  need. 

terest,in  a  measure  by  social  surroundings  and  here- 
ditary tendencies,  but  presided  over  as  a  whole  by  reason,  and 
pervading  the  community  as  a  body.*    The  conflicting  theo- 
ries as  to  the  way  in  which  the  common  law  was  introduced 
into  this  country  will  be  considered  in  a  future  section.* 

§  17.   It  is  asserted  by  an  author  of  authority  that  the 
common  law  of  England  is  "of  higher  antiquity 
than  memory  or  history  can  reach."*    And  it  is  also   Jfai^to  com- 
declared,  and  in  this  other  eminent  writers  ascree,   moniaw 

.         .  .  that  it 

that  it  consists  in  maxims  and  customs  which  have   should 

existed  "  time  whereof  the  memory  of  man  runneth    igted  time 

not  to  the  contrary;"  which,  it  is  said,  means  that   ^^^^ 

the  maxim  or  custom  '*must  appear  (for  anything  i 

that  can  be  proved  to  the  contrary)  to  have  been  in  use  before 

the  commencement  of  the  reign  of  Richard  the  First."    "  It  is        i 

this  antiquity  that  gives  it  its  weight  and  authority ;  and  of 

those  who  introdaced  them.     The  pre-        **  It  might   be   dangerons   forraallj 

decessors  of  these  persons  have  paved  to  authorize   repeal   by  desuetude   or 

the  way  for  them,  and  laid  the  founda-  non-user.   But  it  is  impossible  to  under- 

tioDS  of  the  superstructure  afterwards  rate  that  spontaneous  concert  of  action^ 

to  be  built."  that   imperceptible  power   by   which, 

The  effect  of  custom  in  gradually  without  shock  or  commotion,  a  people^ 

dropping  the   feudal   element  in    the  condemns  bad  laws  and  protects  society  I    I 

common  law  of  Virginia  is  noticed  in  against  hasty  legislation,  and,  in  fact,  ' 

Lodge's  English  Colonies  in  America,  guards  the  legislater  against  himself." 

pp.  89  et  seq,,  and  Doyle's  English  Col-  Prelim,  report  to  Code  Napoleon. 
onies  In  America,  pp.  170  et  seq.  '  Infra,  §  60. 

The  customary  development  of  Nor-        '  That  the  common  law  of  a  country 

man  and  English  law  is  traced  with  as  thus  generated  is  modified  by  terri- 

great  elaborateness   in  Qlasson's  His-  torial  conditions,  see  infra,  §§  22  e/  Meq, 
toire  da  droit  et  des  institutions  po-        *  Infra,  §  63. 

litiqnes,  civiles,  et  judicial  res  de  I'An-        *  Stephen's  Com.  8th  ed.  i.  49.  Black- 

gleterre,  compares  an  droit  et  aux  in-  stone  writes  virtually  to  the  same  ef- 

stitutionfi   de   la    France   depuis  lenr  feet, 
origine     jusqn'lk    nos   jours.      Paris, 
188^-3. 
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this  natare  are  the  maxims  and  customs  which  compose  the 
common  law,  or  lex  non  scripia^  of  this  kingdom."  But  this 
position  cannot  be  sustained.  There  is  scarcely  a  maxim  or 
custom  of  the  common  law  as  it  existed  at  the  time  of  Richard 
I.  which,  if  not  modified  by  statute,  has  not  been  modified  or 
abrogated  by  judicial  interpretation ;  and  there  is  scarcely  a 
maxim  or  custom  now  recognized  as  pa^rt  of  the  common  law 
fo  England  in  our  own  times  which  is  not,  in  its  present 
exact  shape,  of  an  origin  comparatively  modern.  We  may 
give  as  an  illustration  the  position  taken  by  Lord  Coleridge, 
in  1883,  in  a  case  hereafter  cited,^  that  Christianity  is  not  a 
part  of  the  common  law  of  England,  and  that,  consequently, 
infidel  attacks  on  Christianity  and  its  Founder,  unless  amount- 
ing to  a  public  scandal  and  nuisance,  are  not  indictable  at 
common  law  in  England.  In  the  days  of  Richard  I.  both  of 
these  points  would  have  been  decided  differently;  neither  of 
them  is  specifically  determined  by  statute;  and  the  first  of 
them  goes  to  the  very  basis  on  which  the  common  law  rests. 
Another  important  line  of  illustration  may  be  drawn  from  the 
law  with  regard  to  presumptions.  So  far  as  we  can  learn  froni 
the  scanty  records  that  have  come  down  to  us  from  the  reign 
of  Richard  L,  presumption  of  intent,  of  malice,  of  continuance, 
of  regularity,  would  have  been  all  held  by  the  judges  in  those 
days  to  have  been  presumptions  of  law,  to  be  arbitrarily  laid 
down  by  the  courts;  whereas,  in  submission  to  the  better 
knowledge  of  psychological  and  physical  phenomena  in  our 
own  days,  these  presumptions  are  now  all  regarded  as  pre- 
sumptions of  fact,  or,  in  other  words,  as  mere  inferences  to  be 
drawn  by  the  jury  from  the  particular  circumstances  of  the 
case  in  litigation.  In  the  days  of  Richard  I.,  also,  writs  were 
sold  at  arbitrary  prices  by  the  king's  officials;  it  was  many 
years  before  it  was  settled  that  writs  were  to  issue  as  a  matter 
of  right.^  In  the  days  of  Richard  L,  again,  jurors  were  selected 
because  they  were  supposed  as  neighbors,  if  not  as  witnesses, 
to  know  all  about  the  case ;  in  our  own  day  that  which  would 
then  have  been  a  qualification  is  now  a  ground  of  challenge. 

>  In/rOf  §  22.  '  Bigelovr,  Hist,  of  Proced.  in  Eng- 

land, 153;  Pollock's  Essays,  209. 
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Culpa  levissima^  also,  was  held  by  the  old  law  to  impose  lia- 
bility, yet  there  is  no  one  who  now  holds  that  liability  is 
imposed  by  culpa  levissima.  There  is,  once  raore,  no  more 
conspicaous  or  salutary  rule,  in  our  present  law  of  evidence, 
than  that  which  privileges  a  party  from  being  compelled  to 
answer  questions  the  answers  to  which  might  subject  him  to 
criminal  prosecution.  JVe  find,  however,  that  in  the  reign 
of  Elizabeth  parties  brought  before  the  star  chamber  had 
questions  put  to  them  as  to  their  participation  in  acts  alleged 
to  be  illegal  and  treasonable,  and  on  their  refusal  to  answer 
were  committed  to  prison,  where  they  were  detained  some- 
times for  years.  Not  only  was  such  committal  declared  to  be 
lawful  by  the  Chief  Baron,  the  two  Chief  Justices,  and  the 
Attorney-General,  but  the  Attorney-General  gave  an  opinion 
that  a  refusal  to  answer  was  in  itself  an  act  of  treason.^ 

1  Stripe's  Life  of  Whitgift,  ii.  chap,  oonncil,  entered  judgment.     Our  pre- 

T.  et  seq.  sent  Jaries  are  sworn  arbiters  of  ques- 

The  evolution  of  the  Jury  system  in  tions  submitted  to  them  on  th«  testi- 
En gland,  noticed  in  the  text,  is  detailed  mony  of  witnesses  outside  of  their  own 
in  Brunner,  Enstehung  der  Schwur-  body.  The  old  jurors  were  committees 
gerichte,  Berlin,  1871 ;  Biener,  das  to  report  on  facts ;  our  present  juries 
Englische  Geschwomengericht ;  For-  are  tribunals  to  decide  on  facts  reported 
syth,  History  of  Trial  by  Jury,  London,  to  them  by  others.  The  old  juries  were 
1852 ;  Stubbs's  Constitutional  History,  not  limited  as  to  number,  and  all  cog- 
i.  612;  and  Freeman's  Norman  Con-  nizant  of  a  transaction,  except  those 
quest.  According  to  Prof.  Stubbs,  as  interested  in  the  issue,  were  sum- 
adopted  by  Mr.  Freeman,  "the  Nor-  moned ;  the  present  jury  is  summoned 
man  system  of  recognitions,  one  handed  by  lot,  and  it  is  a  cause  of  challenge  if 
on  from  Carlovingian  times,  was  the  any  juror  has  formed  a  settled  opinion 
*  instrument  which,  introduced  in  its  on  the  facts.  That  which  was  tlie  es- 
rongh  simplicity  at  the  Conquest,  was  sential  qualification  of  the  old  juror  is 
developed  by  the  lawyers  of  the  Plan-  an  absolute  disqualification  of  the  juror 
tagenet  x>eriod  into  the  modern  trial  of  our  own  times.  The  juror  of  old 
by  jury,'  "  It  is  added  by  Mr.  Free-  times,  also,  was  responsible,  and  even 
man  that  "  the  Norman  or  Carlovingian  as  late  as  Charles  II.,  could  be  sub- 
institution  had  its  root  in  the  same  jected  to  penalties  for  deciding  wrong- 
primitive  ideas  as  the  kindred  old-  fully ;  the  juror  of  our  own  times, 
English  institutions."  But  so  far  from  though  his  action  may  be  revised, 
our  present  juries  being  resuscitations  and  though  he  may  be  punished  for 
of  the  old  English  juries,  they  are  their  contempt,  or  disobedience,  or  corrup- 
contradictory  oppoeites.  The  old  Eng-  tion,  is  irresponsible,  so  far  as  the 
lish  juries  were  sworn  witnesses  of  the  merits  of  his  verdict  are  concerned. 
fact  summoned  to  tell  about  it  to  the  The  common  law  jury  of  Richard  I., 
king,  who,  in  person  or  through  his  therefore,  was  a  totally  dififerent  insti- 
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§  18.  If  we  turn  to  constitational  law,  we  observe  the  ope- 
ration of  the  same  forces.    The  British  Constitution  is  the  re- 

tution  from  the  common  law  jury  of  ter  of  the  jurors,  by  which  they  became 
the  times  of  William  III.  Each,  how-  judges  of  fact,  instead  of  witnesses,  is 
ever,  was  the  product  of  the  need  and  common  to  the  civil  and  criminal  jury 
conscience  of  the  times.  alike.     As  it  became  difficult  to  find 

From  Stnbbs'  Const.  Hist,  of  Eng.,  juries  personally  well  informed  as  to 
vol.  i.  ch.  xiii.,  we  take  the  following  the  point  at  issue,  the  jurors  summoned 
extracts  :«-  were  allowed  first  to  add  to  their  number 

''The  persistence  of  the  inquisitorial  persons  who  possessed  the  requisite 
system  is  proved  not  only  by  Norman  knowledge  under  the  title  of  afibrce- 
charters  and  customs,  but  by  the  exist-    ment. 

ence  of  the  kindred  principle,  unde-  "  After  this  proceeding  had  been 
veloped  indeed  and  early  forgotten,  in  some  time  in  use,  the  afforoing  jurors 
the  jurisprudence  of  the  rest  of  France,  were  separated  from  the  uninformed 
The  order  to  hold  such  inquest  was  a  jurors,  and  relieved  them  altogether 
royal,  or,  in  Normandy,  a  ducal  privi-  from  their  character  of  witnesses.  The 
lege,  although  it  was  executed  by  the  verdict  of  the  jury  no  longer  represent- 
ordinary  local  officers  ;  primarily  it  was  ed  their  previous  knowledge  of  the 
employed  to  ascertain  the  rights  and  in-  case,  but  the  result  of  the  evidence  af- 
terests  of  the  crown  ;  by  special  favor  forded  by  the  witnesses  of  fact,  the  law 
permission  was  obtained  to  use  it  in  being  declared  by  the  presiding  officer 
the  concerns  of  the  churches  and  of  in  the  king's  name,"  pp.  687-694. 
private  individuals.  Even  under  this  Jurors,  in  the  technical  sense,  went 
system  the  sworn  recognitors  were  through  the  following  successire 
rather   witnesses  than   judges ;    they    stages : — 

swore  to  facts  within  their  own  knowl-  (1)  As  compurgators.  In  the  oldest 
edge ;  the  magistrate  to  whom  the  in-  extant  records  of  Saxon  law,  we  are 
quiry  was  trusted  was  the  inquirer,  told  that  purgation  of  homicide  may  be 
and  he  inquired  through  the  oath  of  by  the  solemn  act  of  the  accused  '*with 
men  sworn  to  speak  the  trntli,  and  se-  twelve  king's  thanes  ;  but  if  the  thane 
lected  in  consequence  of  their  charac-  accused  be  of  lower  degree,  let  him 
ter  and  local  knowledge.  purge  himself  along  with  eleven  of  his 

''Such  was  the  instrument  which,  equals  and  one  king's  thane."  This 
introduced  in  its  rough  simplicity  at  was  originally  a  matter  of  custom.  It 
the  Conquest,  was  developed  by  the  subsequently  became  sanctioned  by  set- 
lawyers  of  the  Plantagenet  period  into  tied  legal  practice  ;  it  being  the  usage 
the  modern  trial  by  jury.  Henry  II.  of  the  sheriff,  in  all  questions  in  which 
expanded  and  consolidated  the  system  guilt  was  charged,  to  choose  twelve 
so  much  that  he  was  not  unnaturally  "compurgators^"  to  whom  twelve  were 
regarded  as  the  founder  of  it  in  its  to  be  added  by  the  accused. 
English  character.  From  being  an  ex-  (2)  As  recognitors.  Compurgation  be- 
ceptional  favor,  it  became  under  his  came  obsolete  in  the  reign  of  Henry  II.; 
hand  a  part  of  the  settled  law  of  the  and  its  place  was  in  part  taken  by  the 
land,  a  resource  which  was  open  to  grandassize,  consisting  of  sixteen  "re- 
every  suitor.  cognitors,"  who  were  the  predecessors 

"The  further  change  in  the  charao-    of  our  grand  juries.    The  petit  jurj 
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salt  of  national  conscience  and  sense  of  need,  sometimes  work- 
ins:  throusrh  statute,  sometimes  without  statute.     It 
would  be  impossible  to  find  any  statute  which  trans-   gtitution^^ 
fers  the  practical  sovereignty  of  the  state  from  the   froSTna^^ 
monarch  to  the  House  of  Commons ;  vet  that  it  is  so  ^^^uai  con- 

,  ditioDS. 

transferred  there  is  no  question.  The  only  preroga- 
tives of  sovereignty  now  retained  by  the  monarch  are  those  of 
choosing  a  prime  minister  fy;id  dissolving  Parliament.  But  as 
to  the  first,  the  monarch  is  practically  restricted  to  a  choice 
which  may  be  approved  by  the  House  of  Commons,  and  as 
to  the  second,  it  is  now  agreed  that  a  dissolution  can  only 
be  ordered  under  the  advice  of  the  minister  for  the  time 

came  into  distiDctive  operation  in  the  jers  consider  the  jn'rj-  as  one  of  the 

reign    of    Henrj    IH.,   when    ordeals  elements  in  certain  jurisdictions.     In 

ceased  to  be  appealed  to.     These  Jn-  ancient  English  law,  and  even  among 

rors,  like  the  compurgators,  W(*re  at  the  Saxons,  the  procedure  by  jury  is 

first  the  principal  witnesses  of  the  facts  only  a  manner  of  proof  which  the  par- 

of  the  case.     Afterwards  the  witnesses  ties  may  require,  or  the  judges  may 

were  summoned  with  the  recognitors,  officially  order  in  certain  cases.  During 

bnt  were  merely  assessors,  advising,  the  Anglo-Saxon  epoch  the  most  im- 

bat  not  taking  part  in  the  verdict.  portant  acts  of  civil  life  were  performed 

(3)  As  adjudicators  of  facts  proved  in  the  presence  of  witnesses,  and  in  all 

by  witnesses.     Before  the  reign  of  Ed-  cases  those  which  had  not  been  so  per- 

ward  IV.  jurors  were  sworn  **  to  speak  formed  were  none  the  less  known  by 

the  truth/'     After  that  era  the  oath  the  neighbors.     Thus,  in  case  of  dis- 

was  *'  to  give  a  true  verdict  according  pute  it  was  quite  natural  to  call  those 

to    the  evidence.''      Fulton's    Const,  who  had  personal   knowledge  of  the 

Hist.  16.  affair,   in   order   to  elicit   information 

Glasson,  in  his  history  of  English  from  them.  At  a  later  period,  the  pub- 
law,  already  cited,  thus  speaks  of  the  licity  attaching  to  acts  of  civil  lifehav- 
gradual  development  of  the  jury : —  ing  partly  disappeared,  and  the  ad- 
"  In  point  of  fact  the  jury  was  evolved  mlnistrative  system  of  the  tithing, 
gradually.  This  institution  did  not  which  no  longer  included  all  the  in- 
appear  suddenly  at  any  particular  habitants,  being  relaxed  under  the  in- 
epoch.  In  embryo  among  the  Anglo-  fluenceof  feudalism,  it  became  impossi- 
Saxons,  it  developed  insensibly,  be-  ble  to  call  neighbors  having  a  personal 
came  by  degrees  subject  to  fixed  rules,  acquaintance  with  the  facts.  It  was 
and  ended  by  assuming  a  permanent  necessary  to  rest  satisfied  with  respect- 
form.  In  England  the  jury  was  at  first  able  and  competent  persons.  But  then 
regarded  as  an  element  of  proof,  and  by  force  of  circumstances  the  functions 
English  jurists,  even  at  the  present  of  these  persons  were  altered  :  they 
day,  feel  the  influence  of  this  origin,  were  no  longer  asked  what  they  knew 
They  speak  of  the  jury  in  oonneo-  of  the  affair,  but  merely  what  their 
tion  with  evidence,  while  French  law-  opinion  was."     (Vol.  i.  pp.  263-4.) 
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being  in  power.  Cabinets,  as  has  been  frequently  remarked, 
are  the  pure  creatures  of  custom ;  the  only  attempt  to  settle 
cabinets  arbitrarily  by  statute — that  of  Sir  W.  Temple,  in  the 
reign  of  Charles  11. — having  ignominiously  failed.  Nor  is 
the  office  of  **  prime"  or  "  first"  minister  created  by  statute. 
It  IH  of  cardinal  importance,  since  the  "prime"  minister  is, 
whon  in  office,  the  real  sovereign ;  it  goes,  therefore,  to  the 
foundation  of  law  as  well  as  of  government ;  but  it  is  the 
onmture,  not  of  statute,  but  of  custom  moulded  by  national 
(idhMuience  and  need. 

g  19.  The  Constitution  of  the  United  States  has  been  often 
spoken  of  as  if  it  had  been  speculatively  designed  by 
Odimtiiu-  a  school  of  political  philosophers.  So  far  from  this 
liiiUmi  *  being  the  case,  however,  it  is  the  peculiar  merit  of 
Htttten.  ^j^^|.  marvellous  document  that  it  responded  to  the 
oonHcience  and  need  of  the  states  by  whose  representatives 
jt  was  framed.^  The  investing  of  the  Federal  government 
with  adequate  power,  the  most  distinctive  feature  of  the 
(Inrmtitution,  both  as  originally  adopted  and  as  amended, 
was  brought  about,  not  by  doctrinaire  predilectiotis  of  its 
frumers,  but  by  the  conviction  of  the  community  that,  in  the 
wmdition  of  things,  it  must  be  so.  "The  gradual  energiza- 
tion of  Federal  authority,"  says  Judge  Cooley,  "  has  been  ac- 
complished quite  as  much  by  the  course  of  public  events,  as 
by  the  new  amendments  to  the  Constitution."^  The  power 
of  Congress,  for  instance,  has  been  expanded  as  a  matter 
of  necessity  so  as  to  apply  to  specific  objects  which  were  not 
dreamed  of  by  theframers  of  the  Constitution,  however  strictly 
such  powers,  so  far  as  concerns  their  generic  character,  are 
confined  within  the  limits  the  Constitution  prescribes.  These 
[jowers  "  keep  pace  with  the  progress  of  the  country ;  and  adapt 
themselves  to  the  new  development  of  times  and  circumstances. 
They  extend  from  the  horse  with  its  rider  to  the  stage  coacli, 
from  the  sailing  vessel  to  the  steamboat,  from  the  coach 
and  the  steamboat  to  the  railroad,  and  from  the  railroad  to 
the  telegraph,  as  these  new  agencies  are  successively  brought 
into  use  to  meet  the  demands  of  increasing  population  and 


1  In/raf  §§  360  et  seq. 
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^wealth.    They  were  intended  for  the  government  of  the  busi- 
iiess  to  which  they  relate,  at  all  times  and  under  all  circum- 
stances.   As  they  were  entrusted  to  the  general  government 
for  the  good  of  the  nation,  it  is  not  only  the  right,  but  the 
daty  of  Congress  to  see  that  intercourse  among  the  states  and 
the  transmission  of  intelligence  are  not  obstructed  or  unneces- 
sarily encumbered  by  state  legislation.*'*    Not  only  are  the 
powers  of  Congress  thus  applied,  when  necessary,  to  whatever 
IS  within  the  range  of  the  object  intended  to  be  affected,  but 
clauses  which  practically  jar  with  the  general  spirit  of  the 
instrument,  however  theoreticallyi consistent  they  may  be, 
drop  into  inefficiency.    This  is  the  case  with  the  provision 
requiring  the  intervention  of  an  electoral  college  to  elect  a 
president,  the  form  of  which  is  retained,  while  the  idea  of 
the  supremacy  of  the  college  has  now  given  way  to  that  of 
those  by  whom  the  college  is  elected.    The  word  "  advice," 
also,  in  the  clause  "  with  the  advice  and  consent  of  the  Senate," 
has  lost  the  meaning  intended  to  be  imparted  to  it  and  is  now 
merged  in  "  consent."    To  the  logic  of  facts,  also,  and  not  to 
the  logic  of  textual  criticism,  is  to  be  assigned  that  construc- 
tion of  the  Constitution  which  resulted  in  the  annexations 
of  Louisiana,  Florida,  Texas,  and  California,  which  have  given 
the  country  a  sweep  of  territory  which,  in  extent  and  variety 
of  produce,  no  other  country  in  the  world  can  rival.*    That 
to  similar  causes,  and.  not  to  speculative  legislation,  is  to  be 
imputed  the  abolition  of  slavery  will  be  noticed  in  a  subse- 
quent section.'     And  the  very  language  of  the  Constitution 
itself  responds  to  the  view  that  it  is  not  a  law  imposed  on  the 
people  by  the  convention,  but  a  law  which  the  convention 
took  from  the  people.    *'  We,  the  people  of  the  United  States," 
^t begins,  "ordain  and  establish  this  Constitution."    It  was 
tbe  people,  many- voiced  yet  one- voiced  ;  the  people  demanding 
fit  once  unity  and  diversity.     The  unity  itself  combined  the 
diversity.    To  the  speculative  politician  this  may  appear  in- 
applicable; and  speculative  politicians,  especially  in  France, 
*^ked  on  the  Constitution  with  sceptical  amazement.     But  to 

*  I'engacola  Tel.  Co.  u.  Western  Tel.         «  See  tn/ra,  §§  "505  el  seq. 
^•1  96 U.S.  1,9.  •  Infra,  §20. 
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this  there  are  two  replies.  In  the  first  place,  what  the  pre- 
amble stated  was  the  fact.  It  was  **  we,  the  people,"  who 
spoke;  and  the  utterance  was  one  dictated  by  popular  necessity 
and  popular  conscience.  In  the  second  place,  there  is  nothing 
strange  in  the  position  that  a  political  constitution  should 
combine  contradictory  opposites,  logically  irreconcilable,  yet 
practically  correlative.  It  is  so  in  the  kindred  sciences  of 
theology  and  metaphysics.  Free  will  and  necessity,  for  in- 
stance, are  logically  contradictory,  yet  no  practical  theologian, 
no  practical  metai>hy8ician,  doubts  either.  So  it  is  with  fed- 
eral sovereignty  and  state  sovereignty,  with  the  unity  of 
nationality  and  yet  divereity  of  nationality,  of  which  Mr. 
Gerry,  in  a  passage  elsewhere  quoted,  spoke,  when  he  said  we 
were  at  once  many  nations  and  one  nation.  No  speculative 
(politician  would  look  upon  such  a  combination  as  rational ; 
no  practical  statesman  would  look  upon  it  as  other  than  neces- 
sary. But,  be  this  as  it  may,  it  comes  to  us  under  the  solemn 
announcement,  "We,  the  people  of  the  United  States,"  "or- 
,    dain  and  establish"  this  Constitution.^ 

§  20.  Before  the  Norman  conquest  a  large  portion  of  the 
English  people  were  held  as  slaves — 5em— who  were 
gcJouT  the  master's  absolute  property  and  subject  to  be  sold 
conetftu-^  by  him  at  his  will.  The  slave  was  a  chattel,  en- 
tious,  nius-  tirely  destitute  of  rights.  The  villein  {viUanus)y  on 
eJavery.        the  Other  hand,  was  usually  attached  to  the  soil,  and, 

*  '  According  to  Mr.  Gladstone,  **The  lative — that  contemplating  an  indepen- 
British  Coutttitution  is  the  most  subtile  dent  electoral  college  to  ohoose  the 
organism  which  has  proceeded  from  President  on  its  own  motion — is  the 
progressive  history ;  so  this  American  only  portion  of  the  Constitution  which 
Couatitution  is  the  most  wonderful  has  turned  out  to  be  inoperative, 
work  ever  struck  off  at  a  given  time  by  **  But  what  do  wo  mean  by  the  Ameri- 
the  brain  and  purpose  of  man  I"  This  can  Revolution  ?  Do  we  mean  the  Ame- 
passage,  which  is  used  as  a  motto  by  rican  war  f  The  revolution  was  ef- 
Mr.  Bancroft  at  the  beginning  of  his  fected  before  the  war  commenced.  The 
work  on  the  **  History  of  the  Constitu-  revolution  was  in  the  mindt  and  hearts  of 
tion,"  is  nevertheless  in  conflict  with  the  people;  a  change  in  their  religions 
the  subsequent  narrative  of  Mr.  Ban-  sentiments,  of  their  duties  and  obliga- 
croft,  in  which  he  shows  that  the  Con-  tions/'  John  Adams's  Life  and  Works, 
stitution  was  an  emanation  of  the  con-  x.  283,  as  quoted  in  Mr.  E.  G.  Scott's 
ditions  under  which  it  originated.  As  '*  Development  of  Constitutional  Lib- 
is  noticed  above,  the  only  portion  of  the  erty  in  the  English  Colonies  of  Ame- 
Constitution  which  was  purely  specu-  rica.''     N.  Y.,  1882. 
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eiccept  in  respect  to  snch  soil,  and  to  bis  master,  was  capable 
of"    eujoying  legal  rights.     Glasson  tbus  states  tbe  effect  tbe 
K'orman  Conquest  bad  upon  botb  conditions:^    "Historians 
and  jurists  maintain  tbat  serfs  were  already  very  numerous 
among  the  Saxons.      Tbe   Normans  are  supposed,   indeed, 
"to     some  extent  to  have   raised  them   out  of  slavery.     By 
^iiolading  tbem   in    tbe   feudal   system,  and   by  Sidmitting 
^h^ro  the  oath  of  fealty,  tbe  protection  of  tbe  lord  to  whom 
th^j  bad   been   allotted  was  secured  to  tbem.      Domesday 
^CK)k,  in  fact,  teaches  iis  tbat  tbe  villeins  were  divided  among 
t>i^  Korman  lords.     Tbus  Archbishop  Lanfranc  obtained  219 
^or  his  Manor  of  Mellings  in  Sussex.     But  were  these  Saxon- 
*^Orn  villeins  whom  we  find  mentioned  in  Domesday  Book  as 
KVillani  bordarii  cotarii)  freemen  or  slaves  before  tbe  Conquest? 
-^ngustin  Thierry  and  M.  Garsonnet  maintain  tbat  tbe  Con- 
quest of  1066  produced  quite  tbe  contrary  effect ;  and  that, 
^^atead  of  improving  tbe  condition  of  tbe  Saxon  serf,  it  re- 
duced the  greater  number  of  freemen  to  tbe  state  of  villenage. 
-ioth  these  opinions  are,  I  think,  too  absolute.    Tbe  true  solu- 
tion consists  in  adopting  both  freed  from  their  exaggerations. 
TThere  is  no  doubt  tbat  some  Saxons  descended  in  tbe  social 
^cale   and   fell  into  the  class  of  villeins.     .     .     .     After  tbe 
:^08ion,  and  I  have  already  said  that  it  was  accomplished  very 
^arly,  tbe  condition  of  the  lower  classes  rapidly  improved. 
The  former  Saxon  serf  doubtless  profited  by  the  Norman  Con- 
quest, which  conferred  upon  him  an  improved  status."*    The 

*  Histoire  du  droit,  «<c.,  de  I'Angle-    fore  Law  Academy,  1855,  p.  22),  sla-, 
"^erre   ii.  236,  as   translated  in  Edin-    very  grew  into  existence  in  Pennsylva- 

Tjurgh  Rev.,  July,  1883.  nia  by  custom,  ••  and  that  too,  with 

*  That  slavery  existed  by  common  curious  modifications.     It  appears  that 

^aw  in  Pennsylvania  is  maintained  by  there  were  in  Pennsylvania  two  spe- 

^cKean,  C.  J.,  in  Pirate  o*  Dalby,  1  cies  of  slavery  derived  from  birth  ;  the 

Dall.  179,  and  hence  comes  the  rule  one  being  in  slavery  for  life,  the  other 

jMirtuM  sequUur  ventrem.     This  is  distin-  for  thirty-one  years.     The  latter  took 

^nished  from  the  rule  on  villeinage,  place  where  a  child  was  born  of  a  white 

Bat  as  **  villeinage,^  ^  said  McKean,  C.  J.,  mother  by  a  black  father." 
'*  never  existed  in  America,  no  part  of        Imported  servants  in  Pennsylvania, 

the  doctrine  founded  on  that  condition  could  by  custom  be  bound  by  indenture 

can  be  applicable  here."     See  Cook  r.  to  general  service  ;  and  those  servants 

N«aff,   3  Yeates,   259.      According  to  were  a  species  of  property,  holding  a 

Chief  Justice  Sharswood  (Lecture  be-  middle  rank  between  slaves  and  free- 
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eflfect  of  the  Conquest,  by  introducing  in  its  full  force  the  feu- 
dal system,  was,  therefore,  to  gradually  abolish  slavery,  and  to 
place  the  villein  under  feudal  protection  ;  though  Littleton 
divides  villeins  into  villeins  regardent,  or  attached  to  the  soil, 
and  villeins  in  gross^  who  were  in  the  main  the  personal  ser- 
vants of  the  lord  for  life.     Even  as  late  as  the  time  of  James 
I.  traces  of  villeinage  were  to  be  seen  in  England;  and  both 
villeinage  and  slavery  passed  slowly  away,  not  by  force  of 
any  statute,  nor  by  any  royal  edict  abolishing  them  as  incon- 
sistent with  the  great  sanctions  of  the  Constitution,  but  by 
the  silent  unobserved  action  of  custom,  which  corrodes  as 
I    well  as  builds  up,  which  eats  away  that  which  is  incompati- 
:    ble  with  the  conscience  and  needs  of  the  people  as  well  as 
;   evolves  what   is    required   by   such    conscience  and    needs. 
s   "  The  state  of  slavery,"  says  Mr.  Freeman,* "  never  abcUshed  by 
law^  passed  so  utterly  out  of  use  and  out  of  mind,  that  Eng- 
lish judges  who  remembered  that  there  had  been  such  a  thing 
I  as  villeinage,  denied  that  there  ever  had  been  such   a  thing 

as  slavery It  is  characteristic  of  English  history  thai 

slavery  was  finally  wiped  out  from  among  us^  not  by  a  legislative 
enactment^  but  by  a  judicial  decision^  which  did  more  credit  to  the 
heart  of  the  judges  who  gave  it^  than  it  did  to  English  history" 

Kor,  to  pass  from  a  national  transmutation  so  silent  and 
slow  that  history  has  failed  to  record  the  processes,  to  a  trans- 
mutation of  vehement  and  Titanic  rapidity  surpassed  in  vast- 
ness  only  by  the  French  revolution,  can  we  fail  to  notice  that 
though  abolition  of  slavery  in  the  United  States  was  nominally 
effected  by  an  amendment  to  the  Constitution,  it  was  really 
effected  by  the  spontaneous  and  instinctive  action  of  the  people 
as  a  whole  when  the  civil  war  closed.  It  was  felt  that  after 
what  had  taken  place,  slavery  could  no  longer  exist.     The 

deD  ;   and  they  were  under  the  cor-  Yeates,   233.      Slavery  came  without 

rection   of    laws    exceedingly  severe,  legislation  ;    and  though  in  Pennsyl- 

**  This  custom  seems  to  have  originated  vania  it  was  nominally  abolished   by 

with  the  first  adventurers  to  Virginia,  legislation,  this  was  not  until  it  shocked 

and  to  have  arisen  from  the  oircum-  the  popular  sense  of  right. 

tances  of  the  country."    Bradford,  J.,  *  Norman  Conquest,  v.  480. 

Res.  V.  Keppele,  2  Ball.  197 ;  S.  C.   1  >  Sommersett's  Case,  20  St.  Tr.  1. 
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lesrislation  that  followed  recorded,  and  did  not  create,  aboli- 
tion.* 

§  21.   Locke's  Carolina  constitution   is  an   illnstration  of 
the   inopotence  of  pai)er   law  when   brought   into 
conflict  with  customary  law.   There  can  be  no  ques-  gMug  way 
tioii  that  Locke  and   Shaftesbury,  aided   as  they   uvl"and*^ 
Tvere  by  consummate  legal  advisers,  were  as  well   c»»»^™a»7 
fitted  as  any  class  of  men  could  be  to  form  a  paper 
constitution.     They  were  thoroughly  familiar  with  the  Eng- 
lish system.     They  explored  antiquity  for  precedents.     They 
gathered  all  the   information  they  could  as  to   the  climate, 
the  soil,  the  physical  peculiarities,  the  people,  to  whom  the/ 
new  constitution  was  to  be  adapted.     But  it  was  impossible/ 
for  a  scheme  framed  in  the  closets  of  English  philosophers 
to  be  adapted  to  the  wants  and  meet  the  convictions  of  the 
settlers  of  a  new  world.     "  The  really  fatal  defect  of  the  sys- 
tem," says  an  intelligent  commentator,  "  was  its  lack  of  elas- j 
licity,  its  disregard  for  local  peculiarities  and  variety  of  natu- 
ral conditions,  its.  inability  to  meet  unforeseen  forms  of  social . 
and  political  growth."    "  For  all  practical  purposes  Locke's  ( 
constitution,  with  its  elaborate  details  and  minute  provisions,  i 
might  as  well  have  never  existed."*    This  was  not  from  want  ^ 
of  care  on  the  part  of  its  projectors.     The  constitution  was  j 
adopted  and  sent  on  to  the  Carolinas  in  lt)67.     In  1670  (just  j 
a  century  before  the  adoption  of  the  first  of  our  articles  off 
confederation)   it  was  amended;   it  was  amended   again   in/ 
1682.     Locke's  correspondence  shows  how  much  study  was.' 

^  The  gradual  growth  and  equally  far  as  any  legislative  or  judicial  action 

fi'&dnal  disappearance  of  slavery  is  il-  was   concerned,  rose  from   the  condi- 

Iwtrated  in  Mr,  Frederick  Seebohm*s  tion  of  slaves  bound  to  whatever  ser- 

**8*y  on  the  **  English  Village  Commu-  vices  the  lord  might  require  to  that  of 

^'^7»"  published  in  London  in  1883.  villeins  bound  only  to  services  fixed  by 

^i*- Seebohm  shows  that  in  Saxon  Eng-  custom,  and   then  to  that  of  freemen, 

land  the  village  community  consisted  How  far  English  serfdom  was  the  pro-. 

^^  *  Boanor,  with  a  lord  and  court,  its  duct  of  Roman  and  not  German  con- 

^illeins,  its  cottiers,  and,  in  the  earlier  quest,  a  point  urged  by  Mr.  Seebohm 

P^nods,  its  slaves.     The  serfs  were  the  (in  opposition  to  Maurer)  with  singulai 

land-slaves"   of  the  lord;  the  lord  vivacity  and  power,  is  without  our  pre- 

^^'i  Ms  immediate  dependents  being  the  sent  range  of  discussion. 

*^l«fr«?emen  in  the  community.    These  •  Doyle's  English  Colonies  iu  Ame- 

SMfs  gradually  and  unobservedly,  as  rica,  335,  338. 
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spent  in  adopting  the  constitution,  not  only  t^  the  permanent 
conditions  but  to  the  varying  moods  of  the  colonies.  But  for 
all  this,  the  constitution  and  code,  though  they  were  nomi- 
nally in  force  for  years,  never  went  into  operation.  The  laws 
according  to  which  the  people  of  the  Carolinas  acted  were  not 
the  laws  imposed  by  the  sovereign  ;  the  laws  imposed  by  the 
sovereign  were  not  the  laws  of  which  the  people  took  even 
cognizance.' — Another  illustration  of  the  failure  of  a  priori 

>  It  may  not  be  out  of  place  to  notice  The  Legislature  was  to  consist  of  a  sin- 
some  of  the  prominent  features  of  the  gle  house,  composed  of  the  proprietors 
system  thus  devised.  The  government  and  their  deputies,  the  '*  landgraves*' 
was  to  be  under  the  control  of  the  and  **  caciques"  (these  not  very  con- 
owners  of  the  soil.  The  proprietors,  sistent  titles  designating  the  aristo- 
who  were  eight  in  number,  were  with  cracy  inferior  in  rank  to  the  proprie- 
other  nobles  to  constitute  the  aristo-  tors),  and  the  representatives  of  the 
cracy.  The  oldest  proprietor  was  to  freeholders,  who  were  to  be  chosen  in 
rank  as  "Palatine,'*  being  a  chief  single  districts  by  voters  owning  at 
executive,  and  was  to  be  succeeded  by  least  fifty  acres.  A  majority  of  a  qno- 
the  proprietor  next  in  age.  The  rum  of  the  whole  number  carried  a 
oountry  was  to  be  divided  into  counties,  measure  unless  a  proprietor  in  person 
each  county  containing  eight  seig-  or  in  proxy  objected  to  it  as  unconsti- 
niories,  eight  baronies,  and  twenty-  tutional.  In  this  case  the  four  orders 
four  colonies.  Each  proprietor  was  to  sat  separately,  and  if  any  one  order 
hold  one  seigniory  in  every  county ;  sustained  the  objection,  the  measure 
the  baronies  were  to  go  to  the  nobility  was  lost.  No  religious  establishment 
who  were  not  proprietors  ;  the  colonies  was  provided  for,  though  Parliament 
were  to  be  assigned  to  the  commonalty,  had  power  at  a  future  period,  when 
After  1710,  alienation  of  land  was  to  be  required  by  the  state  of  the  country,  to 
forbidden,  and  rank  and  land  were  to  establish  the  church  of  England.  There 
be  transferred  only  by  inheritance,  was  to  be  in  the  mean  time  toleration 
The  judicial  and  executive  power  was  of  Christian  churches  of  all  deuomina- 
to  be  vested  in  the  proprietors,  one  of  tions,  and  it  was  held  that  any  seven 
whom  was  to  be  chief  justice,  another  persons  might  constitute  a  church ; 
chancellor.  The  eight  proprietors  but  it  was  then  provided  that  an  adult 
were  to  constitute  as  a  body  the  **  Pala-  not  belonging  to  such  a  church  should 
tine's  court,**  of  which  four  constituted  be  excluded,  not  only  from  office,  but 
a  quorum,  with  power  of  pardon,  of  from  the  protection  of  the  law  ;  an  ex- 
veto,  and  of  disposition  of  appropria-  elusion  only  to  be  explained,  when  we 
tions.  The  Grand  Ck>uncil,  consisting  remember  that  Shaftesbury  and  Locke 
of  the  proprietors  and  of  **  Ck)uncil-  were  latitudinarians,  by  supposing  that 
lors*'  from  the  various  courts,  was  a  the  word  **  church'*  comprehended 
final  court  of  appeal,  and  added  to  social  as  well  as  ecclesiastical  organ!- 
this  jurisdiction  the  somewhat  incon-  zation.  Slavery  was  to  be  retained, 
gruous  functions  of  initiating  all  legis-  and  over  the  slave  the  master  was  to 
lation,  and  of  declaring  peace  and  war.  have  power  and  authority.    Villeinage 
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laws  to  take  effect  when  not  called  for  by  popular  conscience  and 
need  is  to  found  in  that  feature  in  William  Penn's  original  plan 
of  government  which  provided  that  municipal  laws  should  be 
adopted  by  a  plebiscite.  The  people  of  the  province  found  this 
impracticable,  and  petitioned  for  its  abrogation  on  the  ground 
that  their  ^^  inability  in  estate  and  unskilfulnesis  in  matters  of  I  l 
government  did  not  permit  them  to  serve  in  so  large  a  council  ' 
and  assembly.'*  And  though  never  formally  recalled  by  Penn, 
the  scheme  never  went  into  operation.^  Other  instances  will  be 
found  in  succeeding  sections,  where  the  early  systems  of  govern- 
ment proposed  for  the  colonies  will  be  noticed  in  detail.  It 
18  sufficient  to  say  that  in  each  colony  there  were  two  schemes 
of  law,  one  titular  and  unreal,  imposed  by  the  sovereign,  the 
other  uncodified  but  operative,  emanating  from  the  people.^ 

§  22.  Every  statute,  peremptory  though  it  be,  is  compelled 
to  yield  to  the  same  influences.    This  may  be  in 
three  ways.    (1)  The  statute  may  become  obsolete,  to  bend  to 
as  was  the  case  with  the  English  statutes  of  Eliza-  condiuone.  i 
beth's  reign,  imposing  severe  penalties  on  papists  and  ,' 

dissenters ;  (2)  or  it  may  be  dropped  by  general  consent,  in  \ 
submission  to  the  necessities  of  the  case ;  (8)  or  the  courts,  in 
submission  to  the  same  necessities,  may  call  in  the  aid  of  | 
fictions  to  rob  it  of  efficiency;  or,  by  virtue  of  the  rule  that  a 
statute  derogating  from  popular  liberty  or  popular  rights  is 
to  be  construed  strictly,  may  minimize  its  operation.  Of  the 
latter  mode  of  getting  rid  of  statutes,  we  have  a  striking 
illustration  in  the  English  ruling  in  Taltarum's  Case,  by  which 
the  Court  of  King's  Bench  evaded  the  statute  de  donis  condi- 
tionalibus   by  the  sanctioning  of  common   recoveries  which 

was  to  be  reproduced  in  a  class  of  which  undertook  to  set  forth  laws  for 
*'  leet-men"  who  were  to  oonstitute  an  the  province,  Judge  Sharswood,  in  a 
intermediate  body  between  the  landed  lecture  before  the  Law  Academy,  in 
proprietors  and  the  slaves,  and  who  1855,  says  that  it  "cannot  be  con- 
were  to  be  attached  permanently  to  the  sidered  as  the  rule  for  determining 
plantations  to  which  they  were  as-  what  was  or  was  not  the  extent  of  the 
signed.  SeeJones'sHist.  Georgia,  i.  67.  English  laws  adopted  here.    As  far  as 

1  See  as  to  Burke's  views  on  this  I  am  informed  it  was  never  so  con- 
point  in/ra,  §  53.  sidered.     ...     It  appears,  accord- 

■  See  ffi/ra,  §§   22-4.     Of  William  ingly,   to  have    been  entirely  disre- 

Penn's  charter,  the  sixth  section  of  garded.'' 
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were  collusive  actions  by  which  •entailed  estates  could  be 
"  recovered"  by  the  demandant,  and  the  disappointed  issue 
left  to  their  remedy  against  a  man  of  straw,  who  was  usually 
the  crier  of  the  court.  In  other  words,  a  statute  provides 
that  land  may  be  so  entailed  as  to  be  absolutely  inalienable 
as  long  as  there  are  heirs  of  the  character  prescribed  in  the 
limitation.  The  courts,  by  the  fiction  of  a  title  antecedent  to 
the  entail,  annul  the  statute.*  What  has  been  said  in  respect 
to  statutes  applies  equally  to  the  common  law.  "There  are 
in  nature,"  says  Bacon,  "certain  fountains  of  justice  whence 
the  civil  laws  are  derived,  but  as  streams,  and  like  as  waters 
do  take  tinctures  and  tastes  from  the  soils  through  which 
they  run,  so  do  civil  laws  vary  according  to  the  region  and 
governments  where  they  are  planted,  though  they  proceed 
from  the  same  fountain."' 

1  For  an  exposition  of  the  errors  of  land,  in  the  sense  in  which  it  was  said 

the  analytical  school  in  this  relation  to  he  so  by  Lord  Hale,  and  Lord  Raj- 

see  in/raj  §  100.  mond,  and  Lord  Tenterden,  is  in  mj 

'  Bacon,  Advancement  of  Learning,  judgment  a  mistake.    /(  is  to  forget  thai 

Book  II.  See  more  fully  tn/ra,  §  85.  law  grows;  and  that  though  the  principles  of 

In  R.  V,  Foote,  48  L.  T.  N.  S.  733,  it  law  remain  unchanged^  yet  (and  it  is  one  of 
was  said  hy  Lord  Coleridge,  C.  J.,  in  the  advantages  of  the  common  law)  their  ap^ 
charging  the  jury  :    *'  Gentlemen,  yon  pliccUion  is  to  be  changed  with  the  changing 
haveheardwith  truth  that  these  things  circumstances  of  the  times.     Some  persona 
are,  according  to   the  old  law,  if  the  mag  call  this  retrogression,  I  call  it  pro- 
dicta  of  old  judges,  dicta  often  not  ne-  gression  of  human  opinion,    •    .    .   There 
cessary  for  the  decisions,   are  to  he  is  a  case  reported  hy  Lord  Chief  Baron 
taken  as  of  ahsolute  and  unqualified  Gilbert,  R.  t*.  Bedford,  from  which  it 
authority — that  these  things,  I  say,  appears  that  a  man  was  actually  con- 
are  undoubtedly  blasphemous  libels,  victed  of  a  seditious  libel  for  discussing 
simply  and  without  more,  because  they  gravely  and  civilly,  and  as  the  rei>ort 
question  the  truth  of  Christianity.  But  of  the  case  in   Bacon's    Abridgment, 
I  repeat  what  I  said  on   the  former  tit.  Libel,  says,  *  without  any  reflection  . 
trial  that,  for  reasons  which  I  will  pre-  whatever  upon  any  part  of  the  then  1 
sently  explain,  these  dicta  cannot  be  existing  government,*   the  respective  \ 
taken  to  be  a  true  statement  of  the  advantages  of  an  hereditary  or  elective  I 
law,  as  tlie  law  is  now.     It  is  no  longer  monarchy.     I  need  hardly  say  that  if  ;  1 
true,   in  the  sense  in  which  it  was  true  such  a  case  arose  now  no  judge  would  ' 
when  these  dicta  were  uttered,  that  Chris-  follow  that  authority,   no  jury  wonld 
ianity  is  part  of  the  law  of  the  land,    ,    ,    ,  convict,   the  whole  proceeding  would  ' 
Therefore,  to  base  the  prosecution  of  a  be  denounced,  and  rightly  denounced, 
bare  denial  of  the  truth  of  Christianity,  as  altogether  monstrous.*  * 
simpliciter  and  per  seon  the  ground  that        '*  I  do  not  find  a  model  in  the  world 
Christianity  is  part  of  the  law  of  the  that  time,  place,  and  some  singular 
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§  23.  Pennsylvania  may  be  taken  as  a  conspicuous  illustration 
of  the  position  that,  at  least  in  the  earlier  stages  of  j^j^  .^^^^ 
A  community,  laws,  moulded  by  the  conditions  of  in  Pennsyi- 
^  people,  are  inspired  by  its  conscience  and  needs, 
And  not  dictated  by  a  sovereign.  Pennsylvania  was  in  part 
settled  by  English  colonists,  who,  it  has  been  repeatedly  de- 
clared, brought  with  them  the  English  common  law.  In 
Pennsylvania,  down  to  the  Revolution,  the  British  Parliament 
^was  as  absolute  as  in  England.  Yet  not  only  did  the  judges  of 
the  Supreme  Court,  in  answer  to  a  request  from  the  legislature, 
announce  that  numerous  of  the  oldest  British  statutes  had 

emergencies,  have  not  necessarily  al-  but  few  were  adopted   and  practised 

iered ;  nor  is  it  easy  to  frame  a  civil  upon ;  in  the  proprietary  colonies  not 

government  that  shall  serve  all  places  many  ;  in  the  royal  colonies  usually  a 

alike."     Preface  to  Penn*8   Frame  of  great  many." 

Government,  1682.     '*  There  is.  hardly        Dr.   Franklin  thus  speaks  of  this 

one  form  of  government,  as  designed  by  process  of  adopting  and  discarding  by 

its  first  founders,  that  in  good  hands  the  colonists,  as  communities,  of  the 

would  not  do  well  enough  ;   and  the  laws  imposed  by  their  common  sove* 

best  in  ill  ones  can  do  nothing  that  is  reign.     ''The   settlers  of  colonies   in 

great  and  good."    lb.     "Governments  America  did  not  carry  with  them  the 

rather  depend  upon  men  than  men  on  laws  of  the  land  as  being  bonn^  by 

governments."     lb.  them    wherever    they   should    settle. 

''  When  it  is  said  that  we  have  in  They  left  the  realm  to  avoid  the  incon- 

this  country  adopted  the  common  law  veniences   and    hardships    they   were 

of  England,  it  is  not  meant  that  we  under,  where  some  of  these  laws  were 

have  adopted  any  mere  formal  rules,  in    force,     particularly     ecclesiastical 

or  any  written  code,  or  the  mere  ver-  laws,  those  for  the  payment  of  tithes 

biage  in  which  the  common  law  i6  ex-  and  others.     Had  it  been  understood 

pressed.     It  is  aptly  termed  the  un-  that  they  were  to  carry  these  laws  with 

written  law  of  England,  and  we  have  them,  they  had* better  have  stayed  at 

adopted  it  as  a  constantly  improving  sci-  home  among  their  friends,  unexposed 

enee  rather  than  cu  an  art;  as  a  system  of  to  the  risks  and  toils  of  a  new  settle- 

le^al  logic  rather  than  a  code  of  nUes.^*  ment.     They  carried  with  thetn  a  right  to 

Morgan  v.  King,  30  Barb.  14.  such  part  of  the  laws  of  the  land  as  they 

In  Dane's  Abridgment,  VI.  art.  vii.  should  judge  advantageous  or  useful  to  them: 

§  2,  there  is   an  enumeration  of  the  a  right  to  be  free  from  those  they  thought 

British   statutes   which   were   at   any  hurtful ^  and  a  right  to  make  such  others  as 

time  in  force  in  Massachusetts.     It  is  they  should  think  necessary^  not  infringing 

said    by    that    eminent    author    that  the  general  rights  of  Englishmen  ;  and 

'*  there  is  no  question  more  difficult  to  such  new  laws  they  were  to  form  as 

be  answered  than  this  :  What  British  agreeable  as  might  be  to  the  laws  of 

statutes  were  adopted  in  the  British  England."  See  other  authorities,  tn/ra, 

colonies  f     In  the  chartered  colonies  §  64. 
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never  been  in  force  in  the  state,'  but  they  declared,  as  a  rule, 
that  British  statutes,  made  even  before  the  settlement  of 
the  province,  were  not  in  force  in  it  unless  "convenient  and 
adapted  to  the  circumstances  of  the  country."*  The  judges  do 
not  say,  "  we  decide  that  these  statutes  are  not  to  be  regarded 
as  hereafter  in  force."  What  they  virtually  say  is:  "These 
statutes  never  were  in  force  here."  But  why  ?  They  had  been 
enacted  by  the  British  Parliament,  many  of  them  before  Penn- 
sylvania had  been  settled  ;  and  a  series  of  other  statutes  were 
declared  to  be  in  force  because  enacted  by  the  British  Parlia- 
ment; this  being  held  to  be  the  case  with  the  statute  of  limi- 
tations, 82  Hen.  VIII.  ;*  the  statute  of  additions,  1  Hen.  V.  ;* 
the  statute  of  escapes,  13  Edw.  I.;^  and,  what  is  still  more 
remarkable,  the  statutes  of  mortmain.'  On  the  other  hand, 
the  statute  quia  emptoreSj  18  Edw.  I.,  was  declared  never  to 
have  been  in  force  in  the  province  f  nor  the  statute  of  13  Eliz. 
c.  4,  as  to  charitable  uses  f  nor  the  statute  of  frauds,  29  Chas, 
11.^  The  full  extent  of  the  change  effected  can  be  best  seen 
by  the  following  table : — 


The  Law  the  English  Settlers  of 
Penmstlvaitia  b&ouoht  with  them 
IN  1664  AND  1681. 

1.  Primogeniture. 

2.  Livery    of    seisin,    or    unrecorded 

deeds. 

3.  Market  overt,  giving  unimpeachable 

title  to  goods  sold  in  it. 

4.  Non-liability  of  real  estate  for  debts. 

5.  Estates  tail  only  barred  by  the  tedi< 

ous  and  difficult  process  of  fine  and 
recovery. 

6.  Joint    tenancy  of   real    estate    by 

which  the  survivor  takes  the  whole 
encouraged. 


The  Law  that  was  found  to  exist  in 
1776. 

1.  Equal  division. 

2.  Registry  of  deeds  as  a  substitute  for 

livery  of  seisin.  ^ 

3.  No  market  overt. 

4.  Real  estate  assets  for  debt. 

5.  Estates  tail  barred  by  simple  deed. 


6.  Joint  tenancy  discouraged  and  only 
permitted  when  expressly  pre- 
scribed. 


'  SuprOf  §  2. 

'  Morris  v.  Vanderen,  1  Dall.  64. 
>  Boehm  v.  Engle,  1  Dall.  15. 
*  Com.  V.  France,  2  Brewst.  568. 
«  Shewell  v.  Fell,  3  Yeates,  17. 


'   IngersoU  r.   Sergeant,   1   Whart. 
337. 

•  Witman  v.  Lex,  17  S.  &  R.  88. 

•  Anon.  1  Dall.  1. 

^^  Sir  H.  Maine  (Dissertation  on  Early 


^    3    Binn.    App.    626;     Methodist    Law  and  Custom,  1883,  p.  358)  traces,  in 
Church  V.  Remington,  1  Watts,  218.        a  passage  of  great  interest,  the  **  evola- 

88 


CHAP.  I.] 


NATURB  AND  CLASSIFICATION. 


[§28. 


7.  Birth  of  live    issue    necessary  to 

tenancy  by  curtesy. 

8.  Inheritance  neyer  ascends. 

9.  Half-blood  do  not  inherit. 

10.  All  felonies  punishable  capitally, 

and  corporal  chastisement  in  other 
cases  imposed. 

11.  Defendant  in  criminal  cases  not 

entitled  to  counsel. 

12.  Ecclesiastical  penalties  imposed  by 

ecclesiastical  but  not  civil  courts. 


13.  Corruption  of  blood  worked  by  con- 

viction of  felony. 

14.  Malicious   mischief    absorbed    in 

statutes. 

15.  Jurisdiction    of   intestate    estates 

vested  in  ecclesiastical  courts. 

16.  Equity  jurisdiction  vested  in  court 

of  chancery. 

17.  Foreign  attachment  only  permitted 

by  local  custom. 

1 8.  Replevin  only  used  to  recover  goods 

distrained  for  rent. 

19.  Women    not   capable  of   binding 

themselves  by  specialty. 

20.  Married  women  (unless  by  local 

custom)  cannot  convey  real  estate 
except  by  fine  in  which  there  is 
an  examination  separate  and 
apart  from  husband. 


7.  No  such  requisite. 

8.  Inheritance  ascends  where  there  is 

no  issue. 

9.  Half  blood  inherit. 

10.  Capital  offences  gradually  reduced 

to  murder,  and  corporal  chastise-   )  4 
ment  gradually  dropped.! 

11.  Defendant  in  criminal  cases  en- 

titled to  counsel. 

12.  No  ecclesiastical  courts  recognized, 

but  sexual  offences  punishable  in 
England  only  by  ecclesiastical 
courts  punished  in  common  law 
courts. 

13.  No  such  penalty  known  as  corrup- 

tion of  blood. 

14.  Malicious  mischief  extended  so  as 

to  embrace  all  malicious  injuries 
to  another's  person  or  property. 

15.  Jurisdiction    of   intestate    estates 

vested  in  a  secular  court. 

16.  No  court  of  chancery,  but  equity 

remedies  in  part  administered 
through  common  law  forms. 

17.  Foreign  attachment  permitted  in 

all  cases  of  non-resident  debtors. 

18.  Replevin  used  in  all  cases  in  which 

it  is  alleged  goods  are  unlawfully 
detained. 

19.  Women  capable  of  binding  them- 

selves by  specialty.* 

20.  Married  women  convey  by  simple 

conveyance  on  separate  examina- 
tion and  acknowledgment.* 


tion"  of  registry  from  livery  of  seisin 
and  other  modes  of  primitive  public 
transfer.  '  *  The  public  register  at  some 
accessible  spot,  in  which  all  transac- 
tions must  be  registered  under  penalty 
of  immediately  forfeiting  all  their  bene- 
fits, pretty  much  corresponds  to  the 
primitive  assembly  of  the  village  be- 
fore which  all  transfers  of  shares  in 
the  domain  must  be  accomplished,  in 


order  that  the  brotherhood  may  con- 
sent to  them  and  supply  evidence  of 
them  by  the  general  recollection.** 

^  That  by  mere  custom,  without 
statute,  the  ducking  stool  became  ob- 
solete, see  James  v.  Com.,  12  S.  &  R. 
220. 

«  Burke  v.  Winkle,  2  S.  &  R.  189. 

•  As  is  pointed  out  by  Mr.  Wm. 
Henry  Rawle,  in  an  admirable  address 
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21.  Trustees  not  entitled  to   commis- 

sions. 

22.  Widow  not   entitled  to  dower  of 

trust  estate. 
\  23.  Popish  recusancy  highly  penal  and 
Protestant     "conventicles"     un- 
lawful. 

24.  Tithes. 

25.  Agreements  to  supersede  courts  by 

voluntary  settlement  illegal. 

26.  Statute  of  Elizabeth  as  to  charit- 

able uses  in  force. 

27.  Statute  of  Edward  as  to  supersti- 

tious uses  in  force. 

28.  Beds  of  unnavigable  rivers  belong 

to  riparian  proprietors. 


21.  Trustees    entitled    to    reasonable 

commissions. 

22.  Widow  entitled  to  dower  of  trust 

estate. 

23.  Ck}mplete  religious  toleration  re- 

cognized. 

24.  No  tithes. 

25.  Courts  in  a  large  measure  super- 

seded by  arbitration. 

26.  Statute  of  Elizabeth  as  to  charit- 

able uses  not  in  force. 

27.  No  uses  which  are  religious  deemed 

Buperstitous ;  statute  of  Edward 
not  in  force .^ 
27.  Beds  of  unnavigable  rivers  belong, 
when  the  river  is  of  considerable 
extent  and  width,  to  the  public. 


Here,  then,  we  have  what  is  virtually  a  new  jurisprudence 
erected.  By  whom  was  this  done?  If  not  by  the  sovereign, 
then  the  main  contention  of  the  analytical  school,  that  it  is 
essential  to  law  that  it  should  be  imposed  by  a  sovereign  and 
enforced  by  a  sovereign,  falls.  The  sovereign  of  Pennsylvania 
was,  during  this  hundred  years  of  law-making,  the  king  and 
parliament  of  Great  Britain  ;  but  the  changes  above  specified, 
so  far  from  being  imposed  by  the  king  and  parliament  of  Great 
Britain  were  some  of  them  negatived  by  king  in  council, 
and  would  few  of  them  have  received  royal  or  parliamentary 
assent.  It  may  be  said  that  the  governor  and  provincial 
legislature  of  Pennsylvania  were  sovereign.  But  very  few 
of  these  changes  received  colonial  official  approval  until 
long  after  they  had  been  accepted  as  law  ;  nor  were  they  the 
creatures  of  the  courts,  for  when  the  courts  took  cognizance 
of  them  it  was  as  of  a  law  already  settled.  The  opinion  of 
the  judges,  stating  that  certain  English  statutes  had  been 
dropped,  and  certain  others  retained  in  Pennsylvania,  is  an 
illustration  of  this  recognition,  for  it  is  a  part  of  the  case  thus 
made  that  the  dropping  and  retention  was  done  by  neither 

before  the  University  of  Pennsylvania,  >  Method.  E.   Gh.  v.  Remington,   1 

in  1881,  until  1770  acknowledgement  Watts,  218;  Magill  v.  Brown,  1  Brightly, 

and  separate  examination    were  not  34G,  373. 
necessary  in  such  cases. 
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legislature  nor  court.'    The  books  contain  numerous  recogni- 
tions of  the  same  conditions  by  the  courts.     Tlius  in  one  of 
the  earliest  cases  after  the  Revolution  the  chief  justice  traces 
^he  change  in  the  law  "to  unWeraal  opinion,"*  and  Judge  Shii>  ic^ 

1  In  the  report  of  the  Judges  of  the  above  qnestions  were  propounded,  pub- 
Pennsylvania  Supreme  Court,  made  in  lished  in  1814  an  interesting  narrative 
!^S08,  on  the  question  as  to  what  British  of  the  circumstances  under  which  the 
ist^tutes  were  in  force  in  Pennsylvania,  judges  undertook  the  commission.    He 
"Ahis  power  of  modification  and  of  rejec-  calls  attention  to  the  fact  that,  by  an 
ion  is  asserted  in  the  broadest  terms,  act  of  Assembly,  passed  January  28, 
As  to  statute  quia  emptoretj  see  in/,  §  1777,    during    the    administration    of 
4,  note.)     After  stating  that  by  the  Governor  Thomas  Wharton,  it  is  pro- 
barter  the  English  law  of   property  vided  that  only  such  **of  the  common  | 
-was  to  remain  in  force  until  altered  by  law  as  is  adopted  in  usage,  and  such  i    j 
1  Jiw,  the  report  proceeds  :     '*  Notwith-  of  the  statute  laws  of  England  as  have  i 
^tandingthegenerality  of  these  expres-  been  heretofore  in  force  in  said  pro- 
sion8,it  has  always  been  held, that  many  vince,  shall  be  in  force,  except  as  here- 
of the  English  laws  relating  both  to  pro-  after  excepted.*'      **It  becomes,"  he 
perty  and  to  felonies  would  have  been  says  further,   "a  matter  of  evidence 
improper  for  the  state  of  things  in  an  what  statutes  have  been  in  force  by  the 
\nfant  colony ;   and  accordingly  they  adjudications  of  the  Supreme  Court, 
were  never  practically  extended  here,  and  to  be  collected  aniongst  other  means  of 
I  It  is  the  true  principle  of  colonization  information,  even  from  oral  testimony, ^^ 
\that  the  emigrants  from   the  mother  Then  comes  the  following:    *' If  it  be 
\JooQntry  carry  with  them  such  laws  as  admitted  that  an  English  statute  would 
/''easeful  in  their  new  situation,  and  be  in  force  by  particularly  naming  the 
^one  other."   Roberts's  Dig.  xvi.    As  colonies,  so  as  to  establish  a  rule  of 
^  instance  of  this  process  of  modifi-  property,  or  a  principle  of  municipal 
•^Won  may  be  noticed  what  is  said  by  regulation,  I  do  not  see  how  we  can 
J'^dgea  on    the   important  question  of  justify  the  opposition   to  an    English 
Mortmain  :    **  These  statutes  (of  mort-  statute  imposing  a  direct  tax  ;   much 
'''**i>^)  are  so  far  in  force  that  all  con-  less  to  a  statute  which  went  indirectly 
▼ejan^^es,  either  by  deed  or  will,  of  to  collect  a  revenue  by  duties  on  inter- 
landa,    tenements,   or    hereditaments,  nal  or  external  comnierce." 
mad-e    to  a  body  corporate,  or  for  the        That  slavery  was  held  to  exist  in  ^ 
me  of  a  body  corporate,  are  void,  un-  Pennsylvania  by  force  of  custom,  see  j 
\e88     sanctioned  by  charter  or  act   of  supra,  §  20.    In  Resp.  r.  Mesca,  1  Dall.  \ 
Assembly.   So,  also,  are  all  such  con-  73,  the  court  permitted  a  witness  to  be  . 
yeyances  void,  made  either  to  an  in-  called  to  prove  that  before  the  Revolu- 
dividual,  or  to  any  number  of  persons  tion  the  statute  Edw.  Ill,  ch.  13,  allow- 
Mwciatod,  but  not  incorporated,  if  the  ing  foreigners  to  have  a  mixed  jury, 
said  conveyances  are  for  uses  or  pur-  was  in  force  in  Pennsylvania. 
P^^^  of  a  superstitious  nature  and  not        See  also  Judge  Thayer's  address  on  ; 
^cuUted  to  promoteobjects  of  charity  the  Law  as  a  Progessive  Science,  1870.    " 
w  utility."     Judge  Brackenridge,  one        *  SeeGuardiansofthePoory.  Greene, 
^^  the  judges  of  the  Supreme  Court  of  5  Binn.  554,  where  this  is  illustrated 
^c&Qsjlvania  at  the  time  when  the  by  Tilghman,  C.  J. 

41 


§  23.]  OOMMBNTABIES   ON  LAW.  [CHAP.  I. 

• 

pen  attributes  the  change  to  the  "people  of  Pennsylvania" 
giving  their  conduct  and  laws  a  more  republican  cast  by 
^dividing  the  lands."*  The  execution  of  deeds  by  married 
^women  was  sustained,  not  because  the  sovereign  ordered  it, 
or  because  the  legislature  had  enacted  it,  but  because  the 
practice  had  prevailed  in  the  province  from  its  first  settle- 
ment.* Such  had  been  "  the  constant  usage  of  the  province," 
and  hence  it  was  the  province's  constant  law.'  Trustees  have 
had  proper  compensation  in  Pennsylvania,  "extending  as  far 
back  as  the  testamentary  law  can  be  traced."*  **  We  know," 
said  McEean,  C.  J.,  in  1783,  ^^  that  many  statutes,  for  near  a 
century,  have  been  practised  under,  in  the  late  province,  which 
were  never  adopted  by  the  legislature;  and  that  they  might 
be  admitted  by  usage,  and  so  become  in  force,  was  the  opinion 
of  the  British  Parliament,  declared  by  a  statute  passed  in 
1754,  enabling  legatees  to  be  witnesses  to  wills  and  testaments."* 
So  it  was  with  the  modification  of  the  law  of  waste.  "  It  would 
be  an  outrage  on  common  sense  to  suppose  that  what  would 
be  deemed  waste  in  England  would  receive  that  appellation 
here."'  So  it  was  with  the  extension  of  the  writ  of  replevin. 
"  After  the  present  practice  on  replevin  has  been  of  so  many 
years  standing^  and  seems  founded  on  a  law  of  our  own^  we  think 
it  would  be  improper  to  make  such  an  alteration  as  would  be 
occasioned  by  issuing  judicial  writs  de  proprietate  probanda.*'^ 
It  was  not,  then,  the  courts  or  the  legislature  that  made  the 
law  for  the  people,  but  the  people  that  made  the  law  for  the 
legislature  and  the  courts.  No  more  pregnant  proof  could  we 
have  of  the  truth  of  Burke's  statement  that  it  is  of  the  essence 
of  law  that  it  should  be  declaratory ;  no  more  striking  evidence 
of  the  want  of  universality  of  the  rule  of  the  analytical  school 
that  it  is  essential  to  a  law  that  it  should  be  imposed  and  en- 
forced by  a  political  superior.  Yet  when  it  is  here  asserted  that 
law,  as  in  the  case  before  us,  was  imposed  by  the  people  on  the 
legislature  and  courts,  and  not  by  courts  and  legislature  on  the 

>  Morris  v.  Smith,  1  Yeates,  238.  »  Resp.  v.  Mesca,  1  DaH.  73. 

*  Davy  V,  Turner,  1  Dall.  12.  '  Per  Cur.  Hastings  v.  Crunkleton, 
»  Lloyd  V.  Taylor,  1  Dall.  17.                 3  Yeates,  261. 

*  Wilson  V,  Wilson,  3  Binn.  57;   see        '  Shippen,  President  J.,  Wearer  v, 
Carson  v.  Blazer,  2  Binn.  475.  Lawrence,  1  Dall.  156. 
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^^eople,  it  must  be  remembered  that  "people"  is  not  to  be  un- 
derstood in  the  sense  of  the  entire  population  of  the  province 
ing  legislatively.  Penn,  as  we  have  seen,  undertook  to 
tablish  such  a  system,  but  it  almost  immediately  broke 
cwn.  It  was  not  so  that  the  laws  were  made  ;  it  is  not  so 
hat  laws  can  be  ever  made.  The  legislation  of  colonial  Penn- 
jlvania  was  not  conscious  but  unconscious;  did  not  mould 
ircumstances,  but  was  moulded  by  circumstances;  sprung 
ot  from  the  deliberations  of  statesmen,  but  from  the  needs 
f  the  people ;  came  into  being  without  a  known  author,  and 
ned  into  precedent  by  the  pressure  of  usage  mainly  in- 
oluDtary ;  acquired  the  force  of  a  law  not  because  it  had  been 
i berated  on  and  then  enacted,  but  because  it  had  not  been 
iberated  on  at  all.  It  was  an  emanation  and  not  an  en- 
eavor ;  an  instinct  and  not  a  project ;  and  hence,  when  spoken 
f  afterwards  by  the  judges,  it  is  as  of  a  rule  that  operated  in 
province  from  its  settlement,  simply  because  in  its  unob- 
development  there  is  no  period  of  origination  to  which 
^t  can  be  traced.^ 

^  let.  As  to  the  silence  and  irresponsi-  was  that  of  the  practice  in  foreign  at- 

f^Uity  of  the  process  of  evolution, — Several  tachments.   But,  as  Mr.  McCall  shows, 

obseryations  of  Pennsjlvania  Judges  on  the  extension  of  replevin  to  all  claims 

"^liis  point  are  given  above.  With  these  for  the  recovery  of  goods  was  recognized 

'xxiajr  be  coupled  the  following :  '*  The  in  practice  long  before  Judge  Shippen's 

oommon  law  of  Pennsylvania,"  says  day.      To  the    same    effect  is   Judge 

Itfr.  Peter  McCall,  in  an  address  before  Strong's  argument  in  the  address,  aU 

"Vhe  Law  Academy  in  1838,  "is  made  ready  noticed   {supra^   §  21),   on   the 

'Op  of  diatoms  whose  source  is  lost  in  growth  of  the  law. 

^>l»ciirity.     Most  of  them  sprung  from  In  a  pamphlet,  said  to  be  by  Judge  J. 

%\ke    peculiar    polity   of   our    colonial  Hopkinson,  published  in  1808.  entitled 

ixistitutions,   and   not   a  few,   as   the  **  Considerations  on  the  Jurisprudence 

doctrine    of   riparian    rights    on   our  of  the  State  of  Pennsylvania,"  we  have 

^reat  navigable  rivers,  from  local  and  the  following  :   *'  In  some  parts  of  the 

physical  causes."     **  It  was  the  deli-  United  States  an  American  common  law 

cate  and  difficult  duty  of  the  judge  to  has  insensibly  grown   into  existence. 

apeak  where  the  legislature  had  been  Those  who   are  acquainted  with   the 

silent,  that  legislation  of  common  con-  jurisprudence  of  our  Oriental  (Eastern) 

sent,  which,  in  every  country,  insen-  States  will  bevery  sensible  of  the  truth 

sibly  wears  the  channels  of  the  law  to  of  this  observation.     Even  in  some  of  the 

the    current   of    the    times."     Judge  Muldle  States  traces  oj  a  common  /a»r,  va- 

Shippen  has  been  styled  the  father  of  riant  from  that  of  the  mother  country,  may 

the  law  of  replevin  in  this  state,  as  he  be  found.''  .  .  .  *•  The  common  law  of 
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§  24.    It  is  interesting   to  contrast  also  the  workings  of 
national  conscience  and  need  in  the  formation  of  law  in  Ma8- 


England  has  been  much  altered,  ex-  DaU.   156.    On  the  other  hand,   Mr. 

tended,  abridged,  and  explained  by  dif-  McCall,  in  an  address  to  the  Law  Acad- 

ferent  acts  of  Parliament,  and  by  a  demy  in  1838,  gives  the  record  of  soch 

course  of  Judicial  decisions  in  the  Eng-  an  inquest  as  held  in  Chester  Ck>ont^ 

lish  tribunals.     In  some  parts  of  the  in  1718. 

United  States  of  America  these  different  2d.  Factors  in  evolution. — It  must  be 
acts  of  Parliament,  and  this  sucession  recollectiHl  that  the  first  settlers  on  the 
of  judicial  decisions,  are  recognized  as  Delaware  were  Swedes,  who  held  pos- 
authoritative.  In  some  parts  they  are  session  between  1638  and  1655,  planting 
admitted  with  limitations  and  qualifi-  churches,  which  are  still  in  existence, 
cations,  while  in  others  they  are  totally  and  establishing  courts.  In  the  in- 
rejected. '*  The  same  general  view  is  structions  of  Pnntz,  who  was  appointed 
ably  illustrated  in  a  lecture  by  Judge  director  of  the  Swedish  colony  on  the 
Sharswood  on  Pennsylvania  Common  Delaware  in  1643,  he  was  ordered  to 
Law,  delivered  before  the  Law  Academy  decide  all  controversies  "according  to 
in  1855.  the  laws,  customs,  and  usages  of 
"Before  the  Revolution,"  says  Mr.  Sweden."  Penn.  Archives,  2d  ser.  v. 
William  Rawle  (the  elder),  in  a  Bar  783.  The  records  of  the  Swedish  courts 
address  of -1824,  **when  the  bench  were  lost  in  a  Stockholm  fire.  Interest- 
was  rarely  graced  by  professional  cha-  ing  notices  of  the  Swedish  settlement 
racters,  juries  were  considered  almost  on  the  Delaware  will  be  found  in  **  The 
the  same  as  chancellors.  I  have  heard  Record  of  the  Court  at  Upland  in  Penn- 
the  epithet  applied  to  them,  and  the  sylvania,  1676  to  1681,"  Philadelphia, 
practice*  defended  by  old  practitioners."  published  by  the  Historical  Society  of 
It  was,  therefore,  from  juries  tempo-  Pennsylvania  in  1869,  and  in  **A  His- 
rarily  and  transiently  emerging  from  tory  of  New  Sweden,  by  Israel  Acre- 
and  then  subsiding  into  the  body  of  the  lius,"  translated  by  Dr.  Reynolds,  and 
community  that  arose  the  Pennsylva-  published  by  the  same  society  in  1876. 
nia  equity  practice.  A  jury,  for  in-  The  Swedes  were  conquered  by  the 
stance,  found  a  conditional  verdict ;  Dutch  in  1655.  The  Dutch  governors 
the  conditional  verdict  was  accepted  were  required  to  maintain  the  "laws, 
by  the  court;  the  precedent  was  fol-  ordinances,  and  resolutions  of  their 
lowed;  and  gradually  common  law  High  Mightinesses  the  States  General." 
.  suits  with  conditional  verdicts  took  the  Duke  of  York's  Laws,  App.  429.  Courts 
'  place  of  bills  in  equity.  As  to  the  evo-  were  organized  by  the  Dutch  on  the 
lution  of  equity,  see  infra,  §  35.  Delaware;  and  trials  for  the  determi- 
The  fluctuation  attending  this  pro-  nation  of  issues,  civil  and  criminal, 
cess  of  evolution — "spiral,"  as  it  is  were  held.  Of  one  of  these,  that  of 
called  by  an  eminent  English  critic—  Jacquet  for  misconduct,  there  is  a  de- 
is  illustrated  by  the  assertion  by  Judge  tailed  report.  Penn.  Archives,  2d  ser. 
Duncan,  in  Spangler  v.  Com.,  16  S.  &  R.  vii.  501.  "  That  a  regular  set  of  laws, 
70,  that  the  English  practice  of  sheriflTs  or,  more  properly  speaking,  ordinances, 
inquests  was  never  adopted  in  Penn-  were  sent  from  New  Amsterdam  to  the 
sylvania,  and  it  is  declared  "  not  to  be  Delaware,  and  there  proclaimed  for  the 
warranted"  in  Weaver  r.  Lawrence,  1  general  government  of  that  territory, 
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^achusetts,  with  the  working  of  the  same  factors  in  Rhode 
Island.     The  settlers  of  Massachusetts  were  in  the  main  men 

shortly  after  its  conquest  by  the  Dutch,  theories  as  to  the  planting  of  the  com- 

Ihere  is  no  doubt.' '     •^PP*  to  Duke  of  mon  law  are  given,  in/ra,  §  64. 

fork's  Laws,  ed.  1879.  According    to  an   anonymous   case, 

The  constitution  of  the  Dutch  courts  decided  in  1754  by  the  Supreme  Court 

on  the  Delaware,  and  the  fundamental  of  Pennsylvania,  the  **  settlement'*  of 

Tules  of  law  promulgated  by  the  Dutch  Pennsj^lvania,  prior  to  which  the  Eng- 

^ovemment,  are  given  in  Smith's  Hist,  lish  statutes  were  in  force,  was  at  the 

l>elaware  Co.,  pp.  79et8eq,   That  Dutch  time  of  the  grant  to  the  Duke  of  York, 

law  governs  the  old  Dutch  titles,  see  Hence  the  statute  of  frauds,  passed  in 

Peapatch  Case,  1  Wal.  Jr.,  App.  ix.  1676,  to  take  effect  in  1677,  three  years 

The    English    supremacy   began  in  before  the  charters  to  William  Fenn, 

^664.    In  1676  was  promulgated  a  code  was  held  in  this  case  not  to  be  in  force, 

Icnown  as  the  Duke  of  York's  Laws,  the  Duke  of  York's  code  taking  effect 

providing  for  the  establishment  of  the  Sept.  25,  1676. 

Church  of  England  and  of  civil  institu-  3d.  People  ttnser  than  their  legislators, 
lions  on  the  English  model.     This  code  — Of  a  priori  and  speculative  legisla-  f^ 
lias  been  republished  under  the  title  of  tion  there  was  enough  in  the  early  his- 
**  Charter  and  Laws  of  Pennsylvania,  tory  of  Pennsylvania,  but,  so  far  as  it 
passed   between  1682  and  1700,  pre-  was  otherwise  than  declaratory  of  the 
ceded  by  the  Duke  of  York's  Laws  in  laws  and  customs  actually  existing  or 
force  from  1676  to  1682,  with  an  appen-  coming  naturally  into  existence,  it  was 
dix,  etc.     Published  under  the  direo-  inoperative.    Of  the  inoperativeness  of 
tion  of  John  Blair  Linn,  Secretary  of  this  kind  of  legislation  we  may  notice 
the  Commonwealth,  Harrisburg,  1879."  the  early  colonial  statutes  prohibiting 
Au  interesting  review  of  the  volume  by  drinking  of  healths,  and  substituting  ,  i 
Mr.  Lawrence  Lewis,  Jr.,  is  in  the  5th  for  the  popular  designations  of  mouths  '  ^ 
volume  of  the  Pennsylvania  Magazine,  and  days   the  Quaker  phraseology  of  ' 
pp.  141  et  seq.  **  First  month,  *'  First  day,"  etc.  In  the  , 
The  relationship  of  these  systems  is  same  line  may  be  mentioned  a  statute  , 
a  question  of  much  interest  if  we  as-  prohibiting   smoking    in   the   streets. 
sume,  as  is  assumed  by  Blackstone  (see  Harmony   Fire   Co.    r.   Fire    Ass.,    35 
infra,  §  64),  that  a  conquered  country  Penn.    St.   496.      When    an    existing 
retains  its  common  law  which  becomes  statute  was  not  thus  declaratory  of  the 
the  necessary  basis  of  the  common  law  popular  sense  of  right  and  need,  the 
imposed  by  the  conqueror.    But  be  this  courts  did  not  hesitate  to  strain  it  until 
as  it  may,  the  fact  that,  at  the  time  it  became  thus  declaratory.  Thus  we  are 
Penn's  system  went  into  operation,  at  told  the  early  statutes  were  construed 
least  half  the  population  of  the  settle-  with  the  utmost  latitude  so  as  to  make 
ments  on  the  Delaware  were  Swedes,  is  lands  subject  to  debts  (Morris  i?.  Smith, 
important  as  explaining  the  comprehen-  1  Yeates,  238);  the  statute  as  to  ex- 
sivecharacterofthecommon  law  evolved  ecutors  was,  by  a  like  latitude  of  inter- 
by  the  population  of  Swedes  and  English  pretatiun,  extended  to  trustees  (Wil- 
thus  combined,  and  the  many  points  son  v.  Wilson,  3  Binn.  560)  ;  and  a  like 
in  which  this  common  law  differs  from  expansive  pressure  was  applied  to  the 
the  English  common  law.    The  several  law  in  respect  to  joint  tenants.  Bam- 
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who  left  England  in  order  to  obtain  a  free  exercise  of  their 

T  M  religion.    They  were  conBcieutious  Paritans;  they 

chusettfi,      held  that  Scripture  (differing  in  this  respect  from 

Island,  and  Hookcr  and  other  leading  English  theologians  of 
Louisiana,     ^j^^^  j^^yj  j^j^  j^^^  ^^^  ^^^^  absolute  rulcs  of  jure 

tZmno  dogma,  but  absolute  rules  of  jure  divino  church  polity 
and  ceremony  and  absolute  rules  of  jure  divino  secular  gov- 
ernment, such  government  being  thus  made  a  theocracy.  The 
truths  of  Scripture,  however,  were  not  to  be  interpreted  by  the 
individual  but  by  the  church  ;  and  the  church  in  this  sense 
was  each  particular  congregation  of  the  elect.  Rhode  Island, 
on  the  other  hand,  was  settled  in  the  main  by  men  who  left 
Massachusetts  for  conscience'  sake,  they  conscientiously  be- 
lieving, as  a  general  rule,  that  the  Bible  was  a  divine  rule  of 
faith,  but  holding  that  it  was  to  be  intrepreted  by  each  indi- 
vidual according  to  his  own  notions,  and  not  by  the  church, 
either  general  or  local.  In  one  respect  Massachusetts  and 
Khode  Island  are  alike.  In  neither  province  were  the  laws 
that  were  in  operation  the  laws  imposed  by  the  sovereign. 
It  would  be  the  absurdest  fiction  to  suppose  that  James  I.,  or 
Charles  L,  or  Charles  IL,  or  even  William  III.,  authorized 
either  the  laws  of  Massachusetts  making  Puritanism  com- 
pulsory, or  the  laws  of  Rhode  Island  punishing  compulsory 
Puritanism.  In  Rhode  Island,  for  instance,  it  was  held  penal 
for  a  husband  to  prevent  his  wife  from  attending  Roger  Wil- 
liams's preaching,*  Roger  Williams,  for  this  very  preaching, 

baagli  V,  Bambangh,  11  S.  &  R.  192.  circnmstanoes.''  Per  Cur.  Res.  o.  De- 

So  it  was  as  to  the  legislation  as  to  re-  vore,  1   Yeates,  501.     And  this  oon- 

plevin.    The  statute  of  1705,  so  observe  traction  may  finally  end  in  extinction, 

the  commissioners  appointed  to  revise  '*  The  usages  of  any  people  maj  out- 

the  civil  code  in  their  report  of  1836  grow  even  their  statutory  law,  and  in 

(^p.  30),  ''seems  to  confine  the  action  modern  times  long-continued  depart-      \ 

to  cases  in  which  it  may  be  brought  in  ures  from  the  requirements  of  legisla- 

England ;    but  it  has  been  remarked  tive  acts  have  sometimes  been  treated 

that  it  is  of  much  more  extensive  use.  as  evidence  that  the  statutes  are  no 

1  Dall.  150  ;  5  S.  &  R.  131."  So  the  con-  longer  in  force,  though  never  formally 

verse,  that  statutes  will  be  restrained,  repealed.'*   Judge  Strong's  Address  on 

when  required  by  circumstances,  holds  the  Growth  of  the  Law,  Phil.,  1879. 
good.    Provisions  which  formerly  were        *   See   Durfee*s   Judicial   History  of 

construed  liberally,  should  now  receive  Rhode  Island,  8-9. 
a  strict  construction  from  the  change  of 
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beic^gheld  indictable  in  Massachasetts ;  but  in  neither  pro- 
vinc^ewas  this  sanction  prescribed  by  statute.     The  offence 
wa^    held  to  be  an  offence  at  common  law ;  in  other  words,  it 
wa^    made  so  by  the  conscience  and  supposed  needs  of  the  par- 
ticialar  community.    So  it  was  with  regard  to  property.    There 
vra.8   no  statute  of  distribution  and  of  descent,  for  instance,  in  • 
R\kode  Island,  until  comparatively  recent  days.     The  common 
\aw,  however,  was  modified  as  it  were  unconsciously  and 
spontaneously  so  as  to  adopt  itself  to  the  popular  sense  of 
tight.    At  first  the  eldest  son  took  the  intestate  father's 
^hole  landed  estate,  this  being  in  conformity  with  English 
tradition,  and  not  unsuitable  in  a  country  where  the  constant 
presence  of  hostile  Indians,  to  say  nothing  of  hostile  neigh- 
bors of  European  descent,  made  politic  the  massing  of  estates 
in  the  hands  of  heads  of  families,  who  might  exercise  semi- 
feudal  authority.    This  afterwards  gradually  shaded   away 
into  an  allotment  of  a  double  portion  to  the  eldest  son.     It 
does  not  appear,  however,  that  this  modification,  any  more 
than  the  still  more  marked  modifications  of  the  law  of  descent 
in  Pennsylvania,  where  there  was  less  to  make  primogeniture  | 
even  temporarily  politic,  was  ever  put   in   the  shape  of  a  i 
statute  and  sent  to  England  for  approval.     It  neither  came  1 
from  a  sovereign  nor  was  it  enforced  by  a  sovereign.     It  did  1 
not  come  by  statute,  nor  was  it  enforced  by  statute.     It  did 
not  come  "  with  observation,"  nor  was  it  preceded  by  political 
citation  or  even  political  speculation.     It  was  the  slow  and 
aatomatic  nntg^fvwtJT^jgf_pnpiilfl.r  conscience  and  growth ;  as 
little  heralded  by  the  eloquence  of  the  tribune  or  the  logic  of 
^nomist,  as  were  the  kindred   changes  in  Pennsylvania.* 
It  was  so  in  Massachusetts,  where  similar  changes  were  made 
in  the  same  unnoticed  and  instinctive  way.     It  was  so,  to  go 
^  the  opposite  pole  of  jurisprudence,  in   Louisiana.     The 

*  In  Newport,  during  •*  the  first  year  growth  of  population,  developed  into 

°'  the  settlement,  the  judicial  power  a  formal  judiciary  learned  in  the  law. 

*M  confided  to  a  judge  with  elders.  At  first  all  deeds  were  acknowledged 

the  judge  having  a  double  vote;  and,  bj  a  sort  of  livery  of  seisin,  in  open 

w  anything  that  appears,  was  never  town  meeting.      This  gradually  was 

^^wcised   in  town  meeting.*'      Dur-  changed  into  the  system  of  acknowl- 

'ee'g  Judicial   History,   5.     This,   by  edgment  before  a  notary  or  magistrate, 

^W  process,  keeping  pace  with  the  as  it  now  exists. 
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French  colonists  of  that  country  brought  with  them  the 
Roraan  common  law,  yet  to  that  common  law  the  same  pro- 
cess of  selection  and  rejection  was  applied  as  was  applied  by 
the  En^rlish  settlers  of  the  Atlantic  coast  to  the  English  com- 
mon law.  That  part  of  the  Roman  common  law  which  was 
not  suited  to  the  soil  and  environments  of  the  new  colony 
law  perished;  that  which  was  so  suited,  survived.  This  was 
not  the  work  of  a  colonial  legislature,  for  there  was  no  colo- 
nial legislature  in  Louisiana.  It  was  not  the  work  of  the 
French  crown,  for  it  was  the  peculiar  policy  of  France,  in 
which  all  French  sovereigns  have  agreed,  to  reproduce  in  the 
colony  all  the  institutions  of  the  parent  empire.  Yet,  when 
Louisiana  became  a  state  in  the  American  Union,  nothing  is 
more  remarkable  in  the  reports  of  the  Supreme  Court,  distin- 
guished as  are  those  reports  for  the  masterly  knowledge  they 
exhibit  of  the  Roman  law,  than  the  emphasis  with  which  the 
judges  declare  that  certain  rules  of  the  Roman  law  had  been 
)^  from  the  beginning  in  force  in  Louisiana,  while  others  had  not 
been  so  in  force.  But  why  ?  Not  because  there  had  been  any 
legislative  code  or  royal  decree  authorizing  such  discrimina- 
tion, but  because  it  was  dictated  by  the  popular  sense  of 
right  and  need.^ 

§  2b.  We  shall  hereafter  have  occasion  to  discuss,  in  con- 
nection with  the  origin  of  law,  the  conflicting  theo- 
ries as  to  the  origin  of  law  in  the  North  Ameri- 
can colonies  now  constituting  part  of  the  United 
States.    It  is  sufficient  now  to  say  that  in  all  our  states,  ex- 
cept Louisiana,  the  English  common  law,  modified  to  respond 
to  the  conscience  and  meet  the  needs  of  the  particular  com- 
munity, is  the  basis  of  local  municipal  law.^    The  Plymouth 


So  of  other 
states. 


1  As  to  the  conflicting  theories  on 
this  topic,  see,  infraj  §  t)4 ;  1  Kent's 
Com.  407-472-3  ;  1  Story  Const.  §§  15G- 
8 ;  Walker's  Am.  Law,  §  48 ;  U.  S.  v. 
Worrall,  2  Dall.  384 ;  Van  Ness  v.  Pac- 
ard,  2  Pet.  137 ;  Wheaton  v.  Peters,  8 
Pet.  591 ;  Com.  u.  Knowlton,  2  Mass. 
530 ;  Morris  v,  Vanderen,  1  Dall.  64, 
and  cases  cited ;  Whart.  Crim.  Law,  8th 
ed.  §  15  a.   That  the  common  law  is  not 
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in  force  on  its  criminal  side  in  Ohio  and 
Indiana,  see  Smith  v.  State,  12  Oh.  St. 
466  ;  Jones  v.  State,  59  Ind.  229.  That 
common  law  crimes  are  not  indictable 
as  such  in  the  Federal  ooarts,  see 
Whart.  Crim.  Law,  8th  ed.,  §  253. 

''As  the  rules  of  the  common  law  are 
introduced  by  experience  and  custom,  I J 
so  they  may  be  withdrawn  by  dUooD'^ 
tinnance  and  disuse.    Numerous  in-' 
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colonists,  before  landing,  agreed  to  adopt  the  English  common 
h^^r    for  their  government,  subject  to  such   modifications  as 
'  tb^^  r  circumstances  required  ;*  in  Vrrginia  the  first  legislative 
aB^^mbly  resolved  to  adhere  to  the  ^^  customs  of  England  as 
nec^  rly  as  the  capacity  of  the  country  would  admit."*    This  was 
th^      general  system  along  the  whole  Atlantic  seaboard.     The 
En^^lish  common  law  was  accepted  as  the  basis,  but  it  was 
ada  p)ted  to  the  needs  of  the  community  by  popular  spontaneous 
action,  sometimes  followed  by  legislative  approval,  sometimes 
Bot  so  followed.'  As  to  the  English  statutes  which  were  in  force 
there  has  been,  as  we  have  seen,  a  great  difierence  of  opinion. 
The  course  taken  in  Pennsylvania  has  been  already  noticed.   The 
first  constitution  of  New  York  after  the  Revolution  prescribed 
that  "such  parts  of  the  common  law  of  England  and  of  the  stat- 
ute law  of  Enocland  and  Great  Britain    .    .    .    which  did  form 
the  law  of  such  colony  on  the  nineteenth  day  of  April,  1775, 


stances  of  the  conduct  of  the  colonies  which  each  government  has  had  on 

Mttled  in  America  evince  the  force  and  the  body  of  the  law." 

extentof  this  remark.**   (Wilson's  Lee-  >  Elliot's  Debates,  i.  24. 

^wes,  ii.  53)  «  Chalmer's  Annals,  245. 

in  the  first  of  an  able  series  of  ar-  '  As  to  the  theories  bearing  on  this 

tides  in  the  Albany  Law  Journal  (vol.  question,  see  in/'ra,  §  64. 

2^»p.  326),  on  the  particular  jurispru-  The  process  has  been  sometimes  con- 

denceof  New  York,  it  is  said  that  **  the  ducted  on  principles  now  difficult  to  dis- 

"fi'^eral  civil  governments,  and  even  cover.      Thus  the  statute  of  43  Kliz. 

thevarioQs  political  parties  which  have  c.  4  (the  statute  of  charitable  ube^), 

controlled  New  York  from  its  origin,  which  provides  that  land  may  be  de- 

ntve  each   made  its  mark  upon  the  vised  to  a  corporation  for  a  charitable 

character  of  its  legislation ;  to  regard  use,  has  been  held,  in  New  York,  not 

^ne  laws  of  New  York  as  a  uniform  to  be  in  force ;    Jackson  r.  Hammond, 

■ystem  would  be  to  ignore  the  irresist-  2  Gaines's  Cases  in  Error,  337  ;  Basconi 

lole  logic  of  facts.    In  the  space  of  two  v.  Albertson,  34  N.  Y.  584  ;  and  so  in 

hundred  years    New   York   has   been  New  Jersey,  N orris  r.  Thompson,  19  N. 

Soverned   by  three   separate  powers,  J.  Eq.  307,  575  ;  while  it  has  been  held 

ind  by  four  distinct  species  of  govern-  to  be  in  force  in  Massachusetts,  Bur- 

^^^^'  the  States-General  of  Holland  ;  bank  i-.  Whitney,  4l  Mass.  14G  ;  North 

*"  *  proprietary,  Count  Palatine,  un-  Carolina,  Griffin  v.  Graham,  1  Hawks, 

"®^  the  brother  of  Charles   Second  ;  90  ;    and  Kentucky,  Gass  v.  Wilhite, 

^  *  foyal  province  of  England ;  and  2  Dana,  170.     So,  while  the  statute  of 

^  Estate  of  the  United  States.    Disre-  frauds  was  held,  as  we  have  seen,  not 

S&rdingtbe  minor  or  more  subtile  sub-  to  be  in  force  in  Pennsylvania,  it  was 

^^isioQgofthoso governmental  periods,  rnled  to  be  in  force  in  Khode  Island, 

^^  ^  not  difficult  to  trace  the  influence  Clerk  v.  Russell,  3  Dall.  415. 
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shall  continue  to  be  the  law  of  the  state."  This,  however, 
still  leaves  open  the  question  which  of  the  statutes  and  what 
part  of  the  common  law  were  in  force  in  1775.  The  position 
has  been  generally  accepted,  that  all  English  statutes  adopted, 
as  modifications  of  the  common  law,  prior  to  the  English 
colonization  of  America,  were  brought  with  them  by  the 
colonists,  while  only  such  subsequent  statutes  as  were  appli- 
cable to  local  conditions,  or  as  were  made  binding  by  par- 
liament,^ were  regarded  as  of  force.  But  as  to  statutes  of  all 
classes,  as  well  as  to  the  common  Ijtw,  the  process  of  acceptance 
or  rejection  was  one  applied  by  the  community  itself,  and 
was  im{)elled  by  local  necessity  and  local  sense  ot  right.  If 
legislation  followed  sanctioning  the  change,  this  legislation 
was  declaratory  of,  not  productive  of,  such  change.*  This  was 
the  case  with  the  new  states  as  well  as  with  the  old  ;'  each, 
whether  old  or  new,  assimilating  or  rejecting  that  which 
suited  its  particular  condition.  Thus,  in  New  England  (ex- 
cepting Rhode  Island),  Puritan  ecclesiasticism  was  grafted  on 
the  common  law  in  the  place  of  Anglican  ecclesiasticism ; 
while  in  Pennsylvania  there  was  religious  toleration,  and  a 
tendency,  imparted  by  the  Society  of  Friends,  to  substitute 
voluntary  arbitration  for  compulsory  litigation.  The  old  Eng- 
lish common  law  as  to  slavery,  as  distinguished  from  serf- 
dom, was  retained  in  those  jurisdictions  in  which  slavery 
existed  ;*  slavery  being  introduced  without  statute,  and  finally, 
when  abolished,  owing  the  legal  expression  of  such  abolition 
to  statutes  or  constitutional  amendments  which  were  merely 
declaratory  of  an  abolition  which  had  already  taken  place. 
The  same  may  be  said  of  the  modification  of  the  common  law 
already  noticed,  by  which  the  beds  of  our  great  unnavigable 
rivers  {e.  g.^  the  Susquehanna)  have  been  held  to  belong  to 
the  public,  and  not  to  the  riparian  proprietors;  and  so  it  may 

1  See  21  Alb.  L.  Mf.  269-270  for  an  »  As    to    Alabama,   see    PoUard  v. 

.excellent  summary  of  the  conflict  on  Hagan,  3  How.  212;  as  to  Michigan, 

this  point.  Johnston  r.  Vandyke,  6  McLean,  422 ; 

8  See  cases  cited  above;  Patterson  v,  as  to  Illinois,  Boyer  ».  Sweet,  3  Scam. 

Winn,  5  Pet.  233;  Watkins,  ex  parte^  120;  as  to  Iowa,  Wagner  v,  Bissell,  3 

7  Pet.  568;  McKenna  r.  Fisk,  1  How.  Jowa,  396. 

.241 ;   Bogardus   r.   Trinity  Church,   4  '  Supra^  §  20. 
Paigtf,  178. 
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"be  said  of  the  inodifieationB  of  the  common  law  by  which 
A  peculiar  system  of  rights  and  sanctions  has  grown  up  by 
'the  unconscious  action  of  the  corppiunify  in  mining  districts, 
xnodifications  not  formulated  by  legislation  until  they  had 
emanated  from  the  people  as  a  customary  law.^    It  is  not  that 
'there  were  not  popular  agitations  for  a  change  of  law,  not 
iinlike,  though  of  course  on  a  far  smaller  scale  and  in  a  far 
xnore  subdued  tone,  the  corn  law  agitation  of  Mr.  Cobden. 
Snt  these  agitations  did  not  really  change  the  law  but  an- 
nounced its  changing.    There  were  not  often  statutes  regis- 
-tering  such  changes;  when  there  were,  these  statutes,  when 
sent  to  England,  were  usually  negatived.    But,  nevertheless, 
the  common  law  was  changed.     There  might  have  been  some 
temporary  fluttering  in  the  local  courts.     Of  this,  however, 
-we  have  no  reports.    All  we  know  is,  that  on  a  multitude  of 
leading  issues  the  common  law  at  one  epoch  pointed  in  one 
direction,  at  a  subsequent  epoch  in  another  direction.     When 
the  question  subsequently  arose  as  to  codifying  the  law,  then 
there  was  undoubtedly  discussion.     But  with  us,  as  in  Eng- 
land, the  changes  in  the  common  law  took  place  without  agi- 
tation, without  observation,  and  without  note.' 

^  See  Coolej'B  Const.  Lim.   p.   26,  Bat  whj  ?     The  statute  was  adopted 

n.  2.  long  before  the  discovery  of  America. 

f    *  A  strildng  illustration  of  the  instinc-  So  far  as  it  prohibited,  as  it  was  de- 

f  tive  popular  rejection  of  a  statute  is  to  clared  bj  the  English  courts  to  prohibit, 

/  be  found  in  a  serieii  of  decisions  of  the  endowment  of  Popish  churches  for 

/  courts  of  different  states  that  the  stat-  the  singing  of  masses  for  the  repose  of 

^  /   nte  of  1  Edward  VI.,  annulling  settle-  the  donor's  soul,  it  was  as  much  in  har- 

/    ments  for  superstitious  uses,  is  not  and  mony  with  the  religious  views  of  the 

I    never  was  in  force  in  their  respective  Protestant  settlers  of  this  country  as  it 

I    jurisdictions.     2  Perry  on  Trusts,   §  wasinharmony  with  the  dominant  sen- 

715  ;  Hill  on  Trustees,  p.  455,  n. ;  Gil-  timent  of  the  country  from  which  they 

man  v.  McArdle,  N.  Y.  Sup.  Ct.,  1883,  came.     Yet  our  courts  now  tell  us  that 

16    Chic.  Leg.   News,   17  ;    Methodist  the  statute  of  1  Edward  VI.  was  never 

Church  V,  Remington,  1  Watts,  218 ;  in  force  in  this  country.     This  was  not 

Biagill  r.  Brown,  1   Brightly  R.  iJ46,  by  sovereign  legislation   or  sovereign 

373  (Baldwin,  J.)  ;  Eehoe  v,  Kehoe,  21  decree.    The  statute  was  not  repealed 

Am.  Law  Reg.  656 ;  Carter  v,  Balfour,  19  by  a  single  colony  :  had  this  been  at- 

Ala.  814.     See  a  valuable  note  by  Mr.  tempted  the  attempt  would  have  been 

Ewell,  in  22  Am.  Law  Reg.  661  et  seq,,  summarily  vetoed   in    England.     The 

where  the  question  is  fully  discussed,  only  explanation  is  that  this  statute 
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§  26.  Another  illustration  of  the  position  that  in  law  a  sanc- 
tioning  sovereifi^n  is  not  essential  is  to  be  found  in 
sEDctioning  the  law  of  nations.  According  to  the  analytical 
m)Te88€n-  *  theory  there  is  no  law  without  a  sovereign,  to  whose 
tratedYn"*^  edict  it  is  imputable,  and  by  whose  sanction  it  may 
the  law  of     be  enforced.     It  is  further  asserted  that  the  law  of 

natiODBand  .  .  1.11  •.  *i  /•  j 

in  inter-  nations  IS  not  a  law  because  it  cannot  be  so  enforced, 

twfcoJ^.^''  and  is  not  so  imposed.     But  in  the  United  States 

^^'  and  in  England,  at  least,  we  are  precluded  from  de- 

intcrna-  nying  that  the  law  of  nations  is  a  law.     We  have 

tional  law 

in  both  countries  statutes  declaring  that   certain 
terms  are  to  be  defined  according  to  the  law  of  nations.^      We 

was  rejected   by  the   settlers  because  ''have  been  adopted  in  this  countrj 

conflicting  with  their  sense  of  right,  only  so  far  as  applicable  to  the  habits 

It  was  not  becaase  they  desired  to  con-  and  condition  of  our  societies,  and  in  / 

ciliate  a  Roman   Catholic  element  in  harmony  with  the  genius,  spirit,  and 


•v-^ 


the  community,  for  outside  of  Mary-  objects  of  our  institutions.     Boyer  p. 

land  there  was  no  such  element.     It  Sweet,  3  Scam.  121 ;  Van  Ness  v.  Pack- 

was  because  it  was   believed  that  no  ard,  2  Pet.  137 ;   Going  v.  Emory,  33 

endowment  for  religious  purposesought  Mass.  107;  Lindsley  v.  Coats,  1  Ham. 

to  be  declared  invalid  as  superstitious.  243 ;   Com.  v.  Knowlton,  2  Mass.  534 ; 

,  Mr.  Perry  (Trusts,  ii.  §  715)  puts  the  Wagner  i*.  Bissell,  3  Iowa,  396.     The 

reason  as  follows:   ''In  this  country,  direct  object  of  the  statute  <fe  </onu  was 

where  all  religious  denominations,  doc-  to  place  restraints  upon  alienation  and 

I  I  trines,  and  forms  of  worship  are  toler-  create  perpetuities  for  the  purpose  of 

ated,  or  rather  protected,  so  long  as  maintaining  a  landed  aristocracy.  Such 

the  public  peace  is  not  disturbed,  there  purpose  is  entirely  foreign  to  the  ge- 

can  be  no  such  thing  as  superstitions.''  nius  and  policy  of  our  institutions. 

(See,  however.  Story's   Eq.   §   1168.)  'The   general   policy  of  this  country 

Hence  it  is,  as  we  are  now  told  by  our  does  not  encourage  restraints  upon  the 

coiirts,  that  the  statute  of  1  Edward  VI.  power  of  alienation  of  land'  (4  Kent, 

wasnever  in  force  in  this  country.  We  Comm.  17).     We  feel  constrained  to 

have  in  this  another  case  of  a  funda-  hold  that  the   statiite  de  donis  is  not 

mental  alteration  which  did  not  come  '  applicable  to  the  habits  and  condi> 

from  the  sovereign  and  would  not  have  tions  of  our  society,'  nor  '  in  harmony 

been   enforced  by  the  sovereign,  but  with  the  spirit,  genius,  and  objects  of 

which,  springing  from  the  popular  con-  our  institutions,'  and  hence  that  it  is 

science  and  sense  of  need,  became  in-  not  in  force  as  part  of  the  common  law 

wrought  in  the  common  law  of  the  land,  of  this  state." 

Another  illustration  is  to  be  found  in  the  In  a  future  section  will  be  considered 

rejection  of  the  statute  de  donis.   "  The  the  several  theories  as  to  the  way  in 

principlesofthecommon  law, "said  Day,  which  the   common  law  was  adopted 

J.,  in  a  case  before  the  Supreme  Court  in  this  country.     In/ray  §  64. 

of  Iowa,  in   1883  (Pierson  v.  Lane),  ^  Jn/rOf  118  et  aeq.,  452  et  seq, 
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have  innumerable  jadicial  decisions  to  the  effect  that  the  law 
of  nations  binds  in  international  matters  unless  there  is  some 
peremptory  local  statute  in  the  way.  i^'ow  the  law  of  nations 
cannot  be  said  to  be  imposed  on  us  by  our  own  particular 
sovereign.  Even  if  we  should  resort  to  the  hypothesis  that 
on  the  adoption  of  the  constitution  of  the  United  States  we 
accepted  as  binding  on  us  the  law  of  nations  as  it  then  was, 
there  can  be  no  question  that  since  then  the  law  of  nations 
has  been  from  time  to  time  subjected  to  changes  and  modi- 
fications, and  that  we  have  accepted  these  changes  and  modi- 
fications as  they  have  occurred.^  They  are  law  in  the  sense 
that  we  accept  them  as  binding  us,  and  that  in  matters  in 
which  it  falls  to  us  to  enforce  them  they  are  enforced  by  us, 
yet  these  modifications  of  the  law  of  nations  are  no  more  im- 
po^^  by  a  supreme  authority  than  were  the  changes  in  the 
common  law  of  Pennsylvania,  to  which  we  have  referred. 
Nor  can  it  be  said  that  the  law  of  nations  is  not  a  law  merely 
because  it  is  not  enforceable  by  execution.  A  country  which 
refuses  to  be  bound  by  international  law  would  be  relegated 
to  the  category  of  semi-civilized  or  barbarous  countries ;  it 
would  be  excluded  from  diplomatic  intercourse;  the  judg- 
ments of  its  courts  would  have  no  extra-territorial  force ;  it 
would  be  under  a  ban  which  would  exile  it  from  the  society 
of  nations  as  fully  as  a  sentence  of  banishment  exiles  a  convict 
from  his  fellow-countrymen. — To  say,  also,  that  it  is  essential 
to  a  law  that  it  should  be  enforceable  by  legal  pro-  inter-aute 
cess  is  equivalent'  to  saying  that  the  provision  in   i*^- 

'  See  infra^  §§  118  et  seq.,  245  et  seq,  and  states,  however  powerful,  or  how- 
lu  respect  to  its  origin  the  law  of  na-  ever  wide  their  dominion  or  the  form 
tions  stands  on  the  same  basis  of  evo-  of  their  acts,  their  arms,  or  their  juris- 
[  lotion  as  does  monicipal  law.     **The  prudence,  but  on  the  presently  oon- 
law  is  mutable,  as  every  other  rule  tinuing  assent  of  legislating  nations.*' 
resting  on  human  authority.     And  a  Hurd,  Law  of  Freedom  and  Bondage,  i. 
tribunal  determining  to-day  what  is  §  517.     This  gradual  modification   of 
property  by   the    law  of   nations,   is  law  is  recognized  in  the  opinion  of  the 
bound  to  take  tlie  law  of  nations  of  to-  court  in  the  Antelope,  10  Wheat.  114- 
day,  not  that  of  some  previous  genera-  116.     **  For  several  decades  it  (the  in. 
I  tlon  or  previous  century.     It  is  a  rule  ternational  law  relating  to    slavery) 
I  which  depends  for  its  Judicial  force,  or  was    in    the    process    of   far-reaching 
for  its  acceptance  as  a  judicial  rule,  transformation."     Von  Hoist's  Const, 
not  on  the  opinion  of  bygone  nations  Hist.  (1828-46),  317. 
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the  Federal  constitution  requiring  a  state  executive  to  sur- 
render a  fugitive  from  justice  is  not  a  law  because  the  ex- 
ecutive cannot  be  compelled  by  legal  process  to  make  the 
surrender.^  If,  to  proceed  further,  it  is  essential  to  a  law  that 
it  should  be  enforceable  by  execution,  then  some  of  the  most 
important  provisions  in  our  inter-state  jurisprudence  would 
fall  out  of  the  category  of  laws,  and  an  arbitrary  line  of  de- 
marcation would  be  introduced  into  the  constitution  which 
would  render  its  working  impracticable.  Accepting  the  view 
that  a  sovereign  state,  being  incorporeal  and  intangible,  can- 
not be  sued  or  coerced  at  law,  though  its  citizens  may  be  com- 
|Kflled  to  obey  the  Federal  laws  by  imprisonment  and  confisca- 
tion— accepting  the  view  that  the  states  themselves,  to  adopt 
the  language  of  Chief  Justice  Chase,  are  indestructible' — 
then  it  would  follow,  on  the  theory  here  contested,  that  the 
Federal  constitution  is  a  mere  piece  of  blank  paper,  and  the 
indestructibility  and  non-suability  of  the  state  would  bring 
with  it  the  release  of  all  the  citizens  of  the  state  from  any 
process  to  enforce  Federal  statutes.  The  emancipation  of  the 
ntute  from  legal  process  would  involve  the  emancipation  of 
the  citizens  of  the  state  from  legal  process.  But  this  does 
not  follow.  Though  a  state  can  neither  be  sued  nor  destroyed, 
yet  the  whole  power  of  the  union  can  be  brought  out  to 
lenforce  obedience  from  its  citizens,  and  the  state  is  therefore, 
through  its  citizens,  placed  under  the  control  of  Federal  law. 
This  distinction  is  made  by  tlie  constitution  itself.  It  makes 
no  provision  for  the  subjection  of  states  as  such  ;  the  states, 
accoraing  to  its  terms,  are  unsuable  and  indestructible;  yet 
it  is  nevertheless  the  supreme  law  of  the  land,  and  obedience 
can  be  coerced  from  the  citizens  of  the  states.  In  other  words, 
we  have  in  our  Federal  system  another  refutation  of  the  posi- 
tion of  the  analytical  school,  that  it  is  essential,'  to  enable  a 
law  to  bind  a  particular  class,  that  it  should  be  susceptible  of 
execution  against  such  class.  The  law  of  nations  cannot  be 
enforced  by  legal  process  against  nations,  though  it  may  be 
enforced  {e.g,^  as  in  case  of  condemnation  by  prize  courts) 
against  the  citizens  of  such  nations,  and  a  nation  rejecting  it 

»  Infra,  §  541.  «  Infra,  §§  370-381. 
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would  be  deprived  of  international  rights.    The  Federal  con- 
stitution cannot  be  enforced  against  states  as  such,  but  it  may 
be  enforced  against  the  citizens  of  states  by  personal  arrest 
and  confiscation  of  property.    Yet  the  law  of  nations  is  a  law 
which  is  supreme  in  all  cases  where  it  is  not  modified  by  the 
local  sovereign,  and  the  Federal  constitution  is  supreme  in  all 
cases  in  which  its  supremacy  is  asserted  by  its  own  courts  as 
the  final  arbiters  of  such  supremacy. — Another  line  of  illus- 
trations of  laws  existing  without  a  political  superior  to  impose 
or  enforce  them  may  be  found  in  the  case  of  the   Law  of  in- 
North  American  Indian  tribes.     There  is  no  doubt,  <i*»V'^*>e«- 
it  is  true,  that  these  tribes,  when  maintaining  their  distinct 
tribal  existence,  and  occupying  their  own  reservations,  are  in 
a  position,  in  respect  to  the  United  States,  of  independency, 
so  far  that  treaties  may  be  made  with  them,  and  their  mem- 
bers are  not  citizens  of  the  United  States.     Yet  there  is  also 
no  question  that  of  these  Indians,  when  occupying  territories 
of  the  United  States,  the  United  States  government  is  the 
absolute  sovereign.*    It  can  take  from  them  their  reserva- 
tions ;  it  can  move  them  to  another  territory ;  it  can,  if  it 
chooses,  impose  upon  them  its  municipal  law8.*    It  has  not 
in  many  relations  chosen  to  do  so,  for  the  reason  that  the 
laws  fitted  for  the  dominant  race  would   not  be  fitted  for 
Indians  ;  but  its  power  nevertheless  remains,  and  is  unchecked 
by  any  constitutional   restriction.      Yet  among  these  tribes 
there  are  laws  which  their  members  more  or  less  scrupulously 
obey.     They  have  their  distinctive  laws  avS  to  marriage,  most 
tribes  authorizing  polygamy;  and  their  distinctive  laws  as  to 
inheritance, all  tribes  authorizing  adoption.*   From  the  United 
States  these  laws  do  not  proceed,  nor  by  the  United  States 
would  they  be  enforced.     It  may  be  said  that  this  is  also  the 
case  with  the  states  of  the  Union,  whose  municipal  laws  the 
United  States  government  neither  imposes  nor  enforces.     But 
there  is  this  material  ditterence:    As  to  municipal  laws  in  a 

«  See,  infra,  §§  265,  434,  585  ;  Wh.  notwithstanding  it  conflicted  with  the 

Conf.  of  Laws,  §  9.  treaty  of  1868  with  that  tribe.     Chero- 

«  ThuB  the  law  of  1868,   imposing  kee  Tobacco  Ca-se,  11  Wall.  616. 

taxes  on  distiUed  liqaors,   etc.,   was  *    See  Whart.  Conf.  of  Laws,  §  252. 
held  to  appljr  to  the  Cherokee  Indians, 
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State,  that  state  is  sovereign  ;  but  as  to  municipal  laws  in  an 
Indian  tribe,  that  tribe  is  not  sovereign.  The  laws  which  its 
members  accept  among  themselves  are  laws,  like  those  in  the 
Asiatic  communities,  specified  by  Sir  H.  Maine,  which  the 
supreme  authority  of  the  country  has  not  imposed,  and  would 
not  under  any  circumstances  enforce. 

§  27.  Not  only  do  laws  thus  spring  from  national  conscience 
and  national  needs,  but  no  laws  that  conflict  with 

JAWS  , 

which  are  such  conscience,  or  do  not  respond  to  such  needs, 
atory^aro'^  are  Operative.*  This  is  illustrated  with  singular 
inoperative  eloquence  by  Burke  in  a  passage  hereafter  to  be  more 
fully  cited,*  in  which  he  says  that  "all  human  laws  are, 
propei'ly  speaking,  only  decliiratory ;"  the  reason  being  that 
"  they  may  alter  the  mode  and  application,  but  have  no 
power  over  the  substance  of  original  justice."'  To  the  same 
effect  is  a  famous  aphorism  of  Lord  Bacon,  that  a  statute 
indicates  but  does  not  create  the  law  just  as  the  compass 
indicates  but  does  not  create  the  pole  * 

As  illustrations  of  laws  which  are  inoperative  from  repug- 
nancy, either  to  the  national  conscience  or  to  the  needs  of 
civilized  society,  may  be  mentioned  the  following: — 

(1)  Laws  imposing  religious  tests  against  which  the  reli- 
gious convictions  of  the  community  revolt.  Such  tests  may 
he  submitted  to,  but  they  do  not  extirpate  the  religious  faith 
at  which  they  «re  aimed. 

(2)  Laws  imposing  political  tests.  No  oath  has  been  con- 
structed sufficiently  stringent  to  bind  the  conscience  in  mat- 
ters political ;  and  it  is  an  established  rule  in  ethics,  that  an 
oath  even  of  perpetual  allegiance  to  a  government  binds  only 
when  the  government  imposing  it  is  in  ix)wer.  Otherwise, 
all  that  would  be  necessary  to  enable  an  unscrupulous  tyranny 
to  perpetuate  itself,  would  be  for  it  to  impose  an  oath  of  per- 
petual allegiance. 

(3)  Laws  exacting  social  equality.  Social  distinctions  are 
outside  of  the  range  of  legishition.  Legislation  can  neither 
establish  nor  destioy  them. 

1  See  in/rOf  §  59.  *  Tracts  on  Poperjr  Laws,  cap.  iii.  pt. 

■  In/ra,  §§  r.3,  59.  2 ;  Burke's  Works,  Bohn's  ed.  vi.  22. 

^  De  Justitia  Uuiversali,  Apbor.  85. 
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(4)  Laws  regulating  currency.  Gould  a  nation  be  insulated 
from  the  rest  of  the  world,  then  adulterated  coin  or  irredeem- 
able printed  promises  to  pay  might  be  made  a  legal  tender, 
which,  after  a  few  monetary  convulsions,  and  under  the  stress 
of  severe  laws  punishing  counterfeiting,  might  be  made  to 
serve  as  a  national  currency.  But  foreign  nations  would  not 
receive  such  adulterated  coin  or  irredeemable  promises,  nor 
would  they  be  accepted  by  capitalists  at  home  as  investments. 
Such  laws,  therefore,  would  be  inoperative  at  once  as  to  for- 
eign nations,  who  would  require  payment  of  debts  due  them 
in  gold,  and  who  would  in  future  make  sales  only  on  a  gold 
basis.  And  such  laws  would  become,  after  a  while,  inopera- 1 
tive  at  home,  through  the  gradual  depreciation  of  the  unreal 
currency  until  it  becomes  valueless.^ 

(5)  Laws  fixing  prices.  If  the  price  is  unremunerative, 
the  thing  to  be  sold  will  no  longer  be  put  on  the  market.  If 
the  price  is  too  high,  purchasers  will  not  pay  it,  or  sellers  will 
take  less  than  the  price  designated. 

(6)  Laws  against  forestalling,  regrating,  and  engrossing; 
in  other  words,  laws  preventing  middle  men  from  buying  up  ; 
articles  of  trade  for  the  purpose  of  selling  at  a  greater  or  less  A 
profit.  Such  statutes  were  in  force  for  many  years  in  England, 
but  were  at  last  repealed  as  incapable  of  being  carried  into 
execution.  The  same  may  be  said  of  recent  statutes  in  respect 
to  **  cornering,"  except  so  far  as  such  **  cornering"  amounts  to 
an  indictiible  conspiracy. 

(7)  Laws  prescribing  equal  division  of  property.  Such 
equal  division,  even  if  effected,  could  not  continue  in  force  a 
day.  Spendthrifts  would  at  once  get  rid  of  their  shares ;  the 
thrifty  would  begin  to  accumulate. 

(8)  Laws  establishing  perpetuities.  At  common  law,  it  will 
be  seen,  no  limitation  in  perpetuity  binds.  It  is,  of  course, 
possible  to  conceive  of  a  statute  creating  perpetual  endow- 
ment  or  giving  perpetual  privileges.  But  all  this  is  on  the 
hypothesis  that  the  condition  of  things  under  which  the 
statute  was  passed  substantially  continues.  A  provision,  for 
instance,  for  the  support  of  a  particular  class  of  {icrsons,  be- 

1  See  in/rc^  §  442. 
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comes  inoperative  when  such  class  of  persons  ceases  to  exist 
or  is  materially  changed.  Laws,  creating  dominant  relig- 
ious establishments,  when  such  establishments  are  not  in 
harmony  with  the  conviction  of  the  body  of  the  people,  may 
be  repealed  without  breach  of  faith,  as  was  the  case  with  the 
statutes  disestablishing  the  Episcopal  Church  in  Virginia, 
those  in  New  England  taking  from  the  Congregational  Church 
its  primacy,  and  that  by  which,  under  Mr.  Gladstone,  the 
Church  of  England  was  disestablished  in  Ireland.  But  even 
without  a  repealing  statute,  a  statute  giving  perpetual  privil- 
eges ceases  to  be  obligatory  when  a  new  condition  of  things 
comes  in  to  which  it  is  not  applicable.  The  English  statutes 
giving  perpetual  privileges  to  Roman  Catholic  corporations 
ceased  to  be  obligatory  after  the  English  Reformation ;  the 
English  statutes  giving  perpetual  privileges  to  provincial 
governors  in  this  country  ceased  to  be  obligatory  after  the 
American  Revolution, 

(9)  Laws  providing  for  legislative  finality.  We  have 
already  seen  that  laws  establishing  political  test-oaths  are 
inoperative.  The  same  may  be  said  of  provisions  in  a  law  that 
it  shall  be  irrepealable,  or  in  a  constitution  that  it  is  not  to 
be  amended.*  The  Theodosian  edict,  declaring  that  the  laws 
then  in  force  were  complete  and  not  subject  to  amendment  or 
alteration,  had  scarcely  been  issued  before  the  limitation  it 
imposed  was  removed.  There  is  not  now  a  government  in 
Europe,  unless  it  be  Austria,  whose  title  is  not  revolutionary, 
and  against  which,  if  strict  legitimate  succession  was  required, 
a  successful  case  could  not  be  made  out.  There  is  no  govern- 
ment in  America  that  is  based  on  unbroken  legitimate  suc- 
cession ;  and  the  constitutional  government  under  which  we 
now  live  is,  technically,  as  revolutionary  in  its  relations  to  the 
confederation  that  preceded  it^  as  was  that  confederation  to 
the  Euiiclish  crown. 

(10)  Laws  withdrawing  possessory  rights.  No  accumula- 
tion of  statutes  can  deprive  the  possessor  of  property  of  such 
property  without  process.  A  statute  might  say,  "  A.'s  pro- 
perty belongs  to  B.,"  or  "  A.'s  property  shall  be  forfeited  or 

«  Infra,  §  368.  «  Ibid, 
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confiscated/'  bat  antil  suit  on  this  statute  against  A.  is  prose- 
cuted to  judgment  and  execution  by  which  the  property  is 
torn  from  A.'8  bands,  or  A.  is  expelled  from  it,  his  possessory 
rights  remain  ;  the  statutes,  no  matter  how  numerous  or 
peremptory  they  may  be,  do  not  dispossess  him.  Possession 
is  indestructible  by  legislation,  however  materially  title  may 
be  by  legislation  modified.^ 

(11)  Laws  prohibiting  self-defence.   Against  those  very  laws 
the  right  of  self-defence  may  be  set  up.' 

§  28.  It  may  be  objected  that  the  position  that  laws  are  on 
the  long  run  operative  only  when  in  harmony  with 
national  conscience  and  national  need,  assumes  an   Thisposi- 

tion  does 

unchecked  democracy  changing  law  from  moment  not  mvoiye 
to  moment  to  suit  its  will.  But  so  far  from  the  two  dem<x!ncy. 
positions  being  interdependent,  they  are  contradic- 
tory opposites.  It  is,  of  coarse,  possible  to  conceive  of  a  nation 
voting,  as  was  the  case  sometimes  in  republican  Rome,  par- 
ticular laws  by  a  plebiscite.  But  even  were  continuous  gov- 
ernment by  plebiaciie  practicable,  it  could  not  be  established 
without  destroying  that  gradual  and  tentative  evolution  of  , 
law  which  in  its  beginnings  is  unconscious,  and  which  de-  i 
pends  for  its  applicability  and  efficiency  on  the  slow  instinc- 
tive processes  of  generations.  It  is  as  impossible,  in  fact,  to 
create  a  system  of  law  in  a  day  by  a  decree  as  it  would  be  to 
create  an  oak  forest  in  a  day  by  machinery.  It  is  part,  as  we 
have  seen,  of  the  theory  before  us  that  laws,  unless  declaratory 
of  that  which  exists,  are  inoperative ;  and  so  far  from  legisla- 
tion by  plebiscite  being  declaratory  in  this  sense,  it  would  be 
likely  from  its  haste,  and  from  the  temporary  passions  to 
whose  influence  it  is  open,  to  be  subversive  of  the  underlying 
law  of  the  nation  rather  than  declaratory  of  that  law.     The 


1  Lorimer's  Inst.,  2d  ed.,  pp.  259  et  2.  It  is  uncertain.     *' An  armament 

$eq,  is  not  a  victory . " 

*  Supra f  §  5.  3.  It  impairs  its  object.     Obedience  I 

Burke,  in  his  speech  on  conciliation  forced  is  character  depreciated.              Ji 

▼ith  America,  marshals  the  objections  The  inference  is  that  no  law  is  per-H 

to  legislation  imposed  by  force  as  fol-  manent  that  is  not  declaratory  of  popu- 1 

lows  : —  lar  will.     Infra,  §  53. 

I.  Force  is  but  temporary. 
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fact  18,  the  processes  of  national  juridical  evolution  and  of 
national  momentary  will  are  far  from  being  coincident.  Just 
as  a  man  in  a  passion  may  in  a  moment  ruin  himself,  so  a 
nation  in  a  passion  may  in  a  moment  ruin  itself.  Men  may 
be  prevented  from  thus  ruining  themselves  by  the  checks  of 
conscience,  of  family  affection,  and  by  the  inability  to  put  the 
impulse  to  self-ruin  into  operation  until  cooling  time  has 
arrived.  Nations,  also,  which,  from  the  sympathetic  force  of 
public  excitement  are  as  likely  as  individuals  to  ruin  them- 
selves, are  kept,  in  constitutional  systems,  from  such  catas- 
trophes by  the  checks  w^hich  pi-event  sudden  popular  passions 
from  taking  effect;  and  in  no  country  are  these  checks  so 
numerous  as  in  the  United  States.  The  imposition  of  Bdch 
checks  preventing,  as  a  rule,  any  legislation  which  is  not 
merely  declaratory  of  the  settled  policy  and  permanent  con- 
scientious conviction  and  sense  of  need  of  the  nation,^  is  the 
best  means  not  merely  of  producing  law  in  its  right  sense,  but 
of  promoting  the  economical  growth  of  the  country.*  The 
doctrine,  in  fact,  of  law  being  the  outgrowth  in  long  processes 
of  gestation  of  national  conscience  and  national  sense  of  need, 
so  far  from  being  promotive  of  unchecked  democracy,  is  irre- 
concilable either  with  unchecked  democracy  or  unchecked 
despotism.  Had  the  question  been  put  to  the  English  people 
by  A  plebiscite  during  the  reign  of  George  III.,  the  Church  of 
England  would  have  had  assigned  to  it  perpetual  and  exclu- 
sive  religious  control  in  England  and  Ireland  ;  the  laws  dis- 
franchising Papists  would  have  been  made  more  stringent  and 
would  have  been  pronounced  irrepealable;  slavery  in  the 
West  Indies  and  slave-trade  on  the  high  seas  would  have  been 
solemnly  ratified  ;  the  limitations  imposed  by  the  five  acts  on 
free  speech  would  have  been  worked  into  the  constitution  as 
a  finality ;  the  landed  interest,  whose  dependents  formed  then 
a  majority  of  the  people,  would  have  place<i  a  perpetual  em- 
bargo on  the  introduction  of  foreign  corn;  and  the  old  sys- 
tem of  capital  punishment  for  crimes,  petty  as  well  as  great, 
would  have  remained  unmodified.   The  constitution  that  gives 

1  In/ray  §  362.  «  See  as  to  laissez/aire  sjrstem,  infra, 

i  365. 
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play  to  the  growth  of  a  liberal  and  sound  jurisprudence  is  the 
constitution  that  imposes  the  roost  effective  checks  on  precipi- 
ate  law  making,  whether  hy  plebiscite^  or  parliamentary  action, 
)r  sovereign  decree.  And  such,  in  fact,  is  the  position  taken 
>y  those  who  have  led  in  the  advocacy  of  the  system  here  vin- 
licated.  Burke,  by  whom  the  position  that  laws  in  the  right 
lense  are  only  declaratory  was  maintained  with  such  luminous 
•hetoric  during  the  whole  of  his  career,  went  so  far  in  his 
Iread  of  paper  legislation  as  to  maintain  that  even  an  unre- 
'ormed  house  of  commons  would  be  better  than  a  house  of 
commons  which,  elected  by  universal  suffrage  at  some  popular 
panic,  chosen  as  the  period  for  a  dissolution,  might  override 
thesystem  which  national  conscience  and  national  wants  had  in 
the  growth  of  centuries  been  generating.  Although  he  argued,| 
in  his  tract  on  the  Popery  Laws,  religious  toleration  was  de- 
manded by  national  conscience  and  national  need,  he  admitted 
that  it  might  at  any  time  be  refused  by  a  popular  vote,  as 
it  certainly  would  then  have  been  refused  by  parliament  and 
king,  and  that  the  system  of  toleration  gradually  growing  up 
would  be  exposed  to  destruction,  especially  in  its  incipient 
stage,  if  interfered  with  by  speculative  legislation.  But/ 
such  processes  should  not  be  interfered  with  by  speculative 
legislation.  The  law  should  be  allowed  to  grow  by  itself;  the 
reason  being  that  the  unconscious  tendencies  of  a  Christian 
nation,  itself  an  aggregation  of  families  with  the  unselfishness 
and  tenderness  and  industry  that  family  life  produces,  are  more 
wise  and  healthy  than  the  conscious  policy  of  its  legislators  or 
rulers,  or  even  of  its  own  component  members  meeting  for 
{K>pular  deliberation.  And  so  insisted  Savigny  :*  "  In  the 
common  consciousness  of  the  people,"  he  declared,  "  exists  posi- 
tive law,"  positive  law  being  used  by  him  in  the  sense  of  law 
which  is  from  the  return  of  things  imposed.^  Yet  Savigny, 
in  his  dread  of  speculative  legislation  interfering  with  this 
spontaneous  growth,  was  a  conservative  of  the  conservatives. 
Itwasthis^in  fact,  that  distinguished  him  and  his  disciples 
from  the  *'  theorists,"  as  he  called  them,  who  were  for  estab 

>  See  inf.  §  55.  Recht.''     Syst.  Rom.  Recht.,  vol.  i.  p. 

'   **Iii  dem  gemeinsamen   BewuBst-     14.     So,  also,  speaks   Hooker.     Infra, 
seyn    des    Volkes    lebt    des    positive     §  85. 
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lishing  everywhere  a  system  of  cosmopolitan  law  based  on 
what  they  regarded  as  speculative  right.  They,  who  called 
themselves  liberals,  were,  ke  argued,  the  absolutists ;  he,  who 
was  called  by  them  the  absolutist,  was,  he  maintained,  the  true 
liberal.  His  absolutism  consisted  in  non-interference  with  na- 
tional growth.  Their  liberalism,  he  urged,  consisted  in  capri- 
cious and  absolutist  interference  with  such  growth. 

§  29.  On  another  point  in  this  connection  the  conclusions 
of  Blackstone  are  to  be  questioned:  "  How,"  asks  that 
bound  by  eminent  jurist,  "  are  these  general  customs  or  max- 
cedent^*^^  ims  to  be  known,  and  by  whom  is  their  validity  to 
be  determined  ?  The  answer  is,"  so  he  replies, 
"  by  the  judges  of  the  land.  They  are  the  depositaries  of  the 
laws  ;  the  living  oracles  who  must  decide  in  all  cases  of  doubt, 
and  who  are  bound  by  an  oath  to  decide  according  to  the  law 
of  the  land.  ...  It  has  been  uniformly  considered  to  be 
the  duty  of  those  who  administer  the  law  to  conform  to  the 
precedents  thus  (by  decisions)  established."  If  exact  con- 
formity to  a  precedent  be  required  as  a  prerequisite  to  a  deci- 
sion, then  no  case  could  be  decided,  since  no  case  is  precisely 
the  same  as  any  prior  case  that  has  been  adjudicated.  If  all 
that  is  meant  is  that  no  point  of  law  that  arises  shall  be 
decided  in  any  other  way  than  in  accordance  with  precedent, 
to  this  the  replies  are:  (1)  there  are  innumerable  new  social 
and  economical  conditions  which  require  rulings  for  which 
there  are  no  precedents  i  (2)  as  a  matter  of  fact,  of  the  rulings 
now  made  in  the  courts  of  England  and  of  the  United  States, 
by  far  the  greater  number  are,  as  elsewhere  stated,  more 
or  less  departures  from  the  common  law  rule;  since  there 
can  be  no  judicial  affirmation  of  an  old  precedent  "without 
putting  something  more  into  it,  and  fixing,  as  it  were,  a  new 
starting-point."^  Common  law  precedents,  in  fact,  are  only 
binding  on  superior  courts,  so  faras  they  are  consistent  with  the 
conscience  of  the  community  and  the  need  of  the  times.  When 
they  are  in  permanent  conflict  with  either,  they  cease  to  bind. 

§  30.  As  has  been  well  said,'  judge-made  law  is  sujierior  to 

»  PoHock's  Essays  (1882),  231.  «  See    Ix)Tidon    Spectator,    June    9, 

1883,  p.  740. 
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statutory  law  in  the  skill  and  persistent  caution  and  circum- 
spection with  which  it  is  prepared.    It  seems  almost 
impossible  to  prevent  bills  amending  the  law  from   logicar*^^ 
being  tinkered,  on  their  progress  through  the  legis-   ^ycourtS 
lature,  in  a  way  that  sometimes  impairs,  sometimes 
perverts,  sometimes  destroys  their  eflfect.     An  amendment, 
apparently  plausible,  is  sprung  on  a  bill  at  a  late  hour,  and  is 
accepted  without  due  consideration  ;  and  the  consequence  is 
that  the  act,  as  has  been  the  case  with  several  important 
English  statutes,  does  not  work,  or  works  even  mischievously. 
Undoubtedly  from  the  legislature  must  come  revolutionary 
changes  in  the  law,  such  as  make  a  catastrophic  transition 
from  one  era  to  another.     But,  when  the  change  is  one  of 
logical  evolution,  it  is  likely  to  be  done  far  more  accurately 
by  the  judiciary  than  by  the  legislature.     The  principal  diffi- 
culty in  the  way  of  the  acceptance  of  this  position  is  that  the 
nature  of  the  duty  is  not  always  fully  recognized.     Courts  are 
too  apt,  even  when  they  are  tearing  up  the  common  law  by 
the  roots,  to  declare  that  they  are  simply  restoring  it.     But 
applications  of  germinal  principles  of  justice  to  an  advanced 
civilization  are  no  more  revivals  of  such  principles  in  their 
rudimentary  conditions  than  is  the  horse,  that,  by  the  gradu- 
ally cultivated  instincts  of  a  long  line  of  descent,  has  acquire<l 
docility  and  dexterity  in  answering  the  wants  of  man,  the 
revival  of  the  wild  horse  of  the  desert.     As  with  animal,  so 
with  juridical  growth,  that  which   is  inconsistent  with  sur- 
rounding conditions  is  set  aside,  that  which  is  adapted  to  sur- 
rounding conditions  survives.      The  peculiarity  of  juridical 
evolution,  however,  is  this,  that  while  animal  evolution  works 
itself  out  without  human  agency,  juridical  evolution  is  worked 
by  the  agency  in  part  of  jurists  and  text  writei's,  in  part  of 
legislatures,  in  part  of  courts.     It  is  by  the  courts,  however, 
as  we  have   seen,  that   the  work  is   mainly  effected ;  and, 
l)erhaps,  the  chief  difficulty  in  the  way  of  the  work  being 
thoroughly  done  is  that  those  doing  it  are  not  always  aware 
of  the  important  mission  in  which  they  are  the  necessary 
co-workers.     Too  often  we  still  hear,  even  from  judges  of  the 
highest  courts,  that  judges  cannot  be  legislators;    and  too 
often  this  is  the  reason  given  for  the  pushing,  even  to  conse- 
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quences  to  which  it  does  not  legitimately  extend,  some  rule 
which  should  be  thrown  overboard  as  obsolete.  Judges  are 
not  legislators  for  the  purpose  of  revolutionizing  the  law,  but 
they  are  legislators  for  the  purpose  of  evolving  from  it  rules 
which  should  properly  govern  present  issues,  and  winnowing 
from  it  limitations  which  are  withered  and  dead.  And  when 
this  duty — a  duty  which  is  a  necessary  incident  of  judicial 
office — is  frankly  recognized  by  the  judiciary,  the  process  of 
legal  development  and  of  supersession  will  be  carried  on  much 
more  eftectively  and  wisely  than  it  can  be  done  by  those  who 
shut  their  eyes  to  the  duty.  For  no  disclaimer  can  relieve  the 
judiciary  from  the  function  of  gradually  modifying  the  law, 
both  by  adaptation  and  rejection.  So  absolute  is  the  neces- 
sity that  the  very  statutes  which  are  passed  to  correct  the 
action  of  the  courts  require  the  action  of  the  courts  not  only 
for  their  execution,  but  for  their  construction.* 

*  That  slavery  was  abolished  in  ment  of  an  estate  to  a  person  not  hold- 
England,  not  by  statue,  but  by  judicial  ing  the  legal  title  was,  in  defianoe  of 
decision,  see  supra,  §  20.  the  legislative  prohibition,  to  add  a 
The  English  Parliament,  to  take  an-  word  or  two  to  the  limitation  by  whioh 
other  illustration,  determined,  in  the  the  settlement  was  made.  The  needs 
reign  of  Henry  VIII.,  to  stamp  out  all  of  the  times,  and  the  genius  of  a  hu- 
settlemontB  by  which  the  legal  title  mane  and  generous  people,  required 
Hhould  be  in  one  party,  and  the  bene  the  establishment  and  sacred  applica- 
ficial  enjoyment  in  another  party.  For  tion  of  trusts.  And  trusts  were  recog- 
this  end  the  statute  of  uses  was  passed;  nized  and  sheltered  by  the  courts  on- 
but  this  end  the  statute  of  uses  did  der  the  very  guns  of  a  statute  th^t 
not  effect.  Such  settlements  are  the  parliament  enacted  to  destroy  trusts, 
necessary  incidents  of  all  civilization  Estates  tail,  also,  as  we  have  seen  (jupra, 
in  communities  where  the  helpless  ueed  §  22),  were  unfettered  by  a  fiction  ore- 
support,  and  the  kindly  and  liberal  ated  to  meet  the  demand  for  greater 
are  determined  that  the  support  shall  freedom  in  the  transfer  of  land  (see  Tal- 
be  extended.     It  was  necessary  that  tarum's  Case  decided  in  the  reign  of 

'    such  support  should  be  sanctioned  by  Edward  IV.)  ;  and  the  absolute  freedom 

'    the  courts  ;  and  though  this  could  not  of  devise  w^s  gradually  secured.    (See 

be  done  in  a  way  which  the  legislature  1  Steph.  Com.  593.)    Equity  was  insti- 

speciiically  prohibited,  it  could  be  done  tuted   as  essential   to  the  removal  of 

'    in  a  way  to  which  that  prohibition  did  the   asperities   of  common   law   when 

not  technically  reach.     Hence  it  was  the  judges  of  common  law  courts  re- 

I   held    that   the   statute  neither  *'exe-  fused  to  mould  the  law  so  as  to  con- 

cuted"  a  "use   upon  a  use,"  nor   a  form  to  the  spirit  of  the  age ;  and  now 

**  trust."      All    that    was    necessary,  equitable  doctrines  in  cases  of  conflict 

therefore,  to  give  the  beneficial  enjoy-  being  imposed  on  or  accepted  by  the 
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§  31.   It  may  be  objected  to  this  view  that  it  makes  the 
administration  of  jastice  dependent  upon  caprice.     To  this, 

common  law  eoarts,  equity  as  a  dis-  movemeiits  of  societjr  do  not  always 

tinct  system  has  disappeared.  wait  upon  the  slow  processes  of  legis- 

"The  Justices  of  the  two  henches  lation.     If  a  new  and   useful  device 

(King's  Bench  and  Common  Pleas)  were  is  invented,  that  seems  calculated  to 

permitted,  by  their  solemn  decisions  serve  a  beneficial  public  purpose,  it  is 

framed  joro  re  nataf  and  recorded  in  their  adopted  and  brought  into  use  through 

respective  courts,  not  only  to  declare  the  the  energy  of  private  enterprise,  with- 

law  where  doubtful  or  where  no  law  out  previous  inquiry  as  to  what  its 

before  prevailed,  but  also  to  accommo-  legal  ttaius  may  finally  be  determined 

date  the  law  to  the  altered  state  of  to  be.    And  with  the  backing  of  its 

society,  until,  by  "  succession  of  prece-  own  utility  and  the  interested  opinion 

dents,  a  system  of  law  suited  to  the  thus  created  in  its  favor,  it  takes  its 

exigencies  of  society  had  been  com-  place  and  fights  its  way,  against  the 

pletely  established."    Spence,  Laws  of  opposition   of   existing  interests  and 

Mod.   Europe,   p.   555.      Thus,   as  is  prejudices,  to  a  Judicial  recognition  of 

stated  by  Mr.  Smith  in  the  introduc-  the  rights  and  obligations  which  arise 

tion  to  his  Mercantile  Law,  the  law  with  by  reason  of  it.     The  introduction  of 

regard  to  bills  of  lading  was  originated  the  systems  of  telegraphs  and  street 

by  Lord  Holt  in  Evans  t;.  Marlett,  1  railroads   exemplifies   and    illustrates 

Ld.  Raym.  271.  this  process.      And  see  how  rapidly 

As  further  instances  of  modifications  and  completely  the  unique  local  cus- 

of  law  made  necessary  by  change  of  toms  of  rough   and   illiterate  miners  ■ 

political  conditions,  may  be  noticed  the  establishing  themselves  without  pre-  [  ^ 

modifications  of  personal  rights  pro-  vious  legislative  authority  upon  pub- 

dnoed  by  English  recognition  of  natu-  lie  lands  became  Judicially  recognized 

ralization.  Lawrence,  Com.  sur  Wheat.,  as  giving  rise  to  legal  rights  and  obli- 

iii.  48.  gations  before  they  were  confirmed  by 

Mr.  Austin,  in  a  note  at  the  end  of  statutory  enactments.     It  has  been  so 

bis  fifth  lecture,  says  :  *' I  by  no  means  from  the  beginning.     How  very  small 

disapprove  of  what  Mr.  Bentham  has  apart  of  the  existing  body  of  our  com* 

chosen  to  call  by  the  disrespectful  and,  mon  law  owes  its  origin  to  any  express 

therefore,   as    I  conceive,   injudicious  legislative  authority  1    Thewhoielarge 

name  of  Judge-made  law.    For  I  con-  body  of  that  refined  system  of  rights 

aider  it  injudicious  to  call  by  any  name  and  obligations,  which  constitutes  the 

indicative  of  disrespect  what  appears  law  of  common  carriers,  is  founded  on 

to  me  highly  beneficial,  and  even  abso-  the  custom  of  the  realm  when  trans- 

lutely  necessary.*'   See,  as  to  Mr.  Aus-  port  on  land  was  on  horseback  or  by 

tin's  views  in  detail,  tn/ra,  §§  91  et  seq.  wagon,  and  which,  from  the  decision 

Judge  Stanley  Matthews,  of  the  Su-  of  Lord  Holt,  in  Coggs  v.  Bernard,  has 

preme  Court  of  the  United  States,  in  been  expanded  to  meet  the  demands  of 

his  address  in  1882  before  the  N.  Y.  carriage   by  land  and  sea,  not  then 

State  Bar  Association,   after  quoting  dreamed  of.      The  lex  mercatoria  has 

Burke's    statement   that    all    human  been    developed    out    of    the    early 

laws    are,   if   operative,    only    decla-  usages  of  merchants,  when  trade  and 

ratory,  speaks  as  follows  :    *The  quick  commerce  were  in  their  infancy,  into  a 
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however,  it  may  be  replied,  that  inferior  courts,  under  this 
view,  are  as  much  bound  by  precedent  as  they  are  under  the 

consistent  body  of  rules,  which  govern  ergj  to  their  provisions."    Second  Rch 

commnnities  the  most  widely  separated  port  of  Pennsylvania  Ck>mini88ioner8  of 

in  space  and  manners,  and  regulate  the  Civil  Code,  Messrs.  Wm.  Rawle,  T. 

transactions  which  represent  the  accu-  I.  Wharton,  and  Joel  Jones,  presented 

mulated  wealth  of  the  world  at  a  time  in  1832. 

when  millions  are  as  familiar  as  hnn-        As  authorities  affirming  the  elasticity 

dreds  were  to  our  forefathers,  whose  of  the  common  law  and  its  variation 

traditions  we  have  inherited  and  en-  with  successive  varying  conditions,  see 

larged.    Legislation,  in  the  mean  time,  Wallworth  v.  Holt,  4  Myl.  &  C.  695 ; 

has  introduced  into  the  body  of  the  Norway  Plains  Co.  v.  R.  R.,  1  Gray,  263, 

law  few,  if  any,  new  principles,  but  267 ;  Lyle  v.  Richards,  9  S.  &  R.  322, 

has  not  been  idle  in  improving  the  ma-  351  ;  Whart.  Cr.  Law  (8th  ed.),  §  14. 
chinery  of  administration."  The  views  in  the  text  are  disputed. 

This  position  is   further   sustained  with  his  usual  peremptoriness,  by  Sir 

by  the  following  passage,  cited  from  J.  F.  Stephen,  3  Hist.  Cr.  Law,  360, 

Kent's  Commentaries,  adopted  by  Judge  who  announces  that  a  finality  in  Ju- 

Thompson,  in  Wheaton  v,  Peters,  8  dicial  exposition  has  now  been  reached. 

Pet.  669 :   '*  The  common  law  includes  **A    new  state   of   things  has   come 

those  principles,  usages,  and  rules  of  into  existence.      On    the  one    hand, 

action  applicable  to  the  government  the  courts  have  done  their  work ;  they 

and  security  of  the  person  and  property  have  developed  the  law.    On  the  other 

which  do  not  rest  for  their  authority  hand,  parliament  is  regular  in  its  sit- 

upon  any  express  and  positive  declara-  tings,  and  active  in  its  labors  ;  and  if 

tion  of  the  will  of  the  legislature.     A  the  protection  of  society  requires   the 

great    proportion    of    the    rules    and  enactment  of  additional  penal  laws, 

maxims  which  constitute  the  immense  parliament    will    soon    supply   them, 

code  of  the  common  law  grew  into  use  .     .     .     Besides,  there  is  every  retuon 

by  gradual  adoption,  and  received  from  to  believe  that  the  criminal  law  it,  and  Jor 

time  to  time  the  sanction  of  the  courts  a  considerable  time  has  been,  sufficiently 

of  justice  without  any  legislative  act  or  developed  to  provide  all  the  jtrotecHon  for 

interference.    It  was  the  application  of  the  public  peace,  and  for  the  property  and 

the  dictates  of  natural  justice  and  of  persons  of  individuals  that  they  are  likeiy 

cultivated  reason  to  particular  cases.*'  to  require  under  almost  any  circumstanceg 

**  Multiplying  positive  rules  to  any  which  can  be  tmagined,^^      The  opinion 

extent,  is  also  to  multiply  occasions  for  in  italics  will  probably  be  regarded  by 

judicial   interpretation  ;    to   whatever  another  generation  as  about  as  correct 

limit  legislation  may  be  carried,  beyond  as  we  now  regard  the  opinions  as  to  the 

will  be  found  an  undefined  region  which  perfection  of  the  law  in  their  own  time 

must  remain  open  to  the  occupancy  of  expressed  by  Lord  Eldon  and  by  Black- 

the  courts.     However  large  the  sphere  stone.     The  question  between  Sir  J.  F. 

which  may  be  filled  by  positive  laws,  Stephen  and  the  advocates  of  the  views 

the  common  law  is  an  exterior  and  cir-  expressed  in  the  text,  it  must  be  re- 

cumambient  medium  ;  it  also  pervades  membered,  is  a  question  between  two 

the  very  body  of  them,  and  is  the  agent  widely  diverging  schools,  one  assert- 

which  gives  vitality,  activity,  and  en-  ing  that  the  law  is  susceptible  of  fixity 
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view  that  the  law  is  unchangeable.     It  is  only  when  we  reach 
courts  of  the  last  resort  that  the  two  systems  may   ^ 

This  view 

be  supposed  to  clash.  But  there  is  really  no  clash-  not  open  to 
ing.  It  is  agreed  on  both  sides  that  by  such  courts  arburari"^ 
old  precedents  may  be  set  aside  when  no  longer  °®"* 
reasonably  applicable.  But  in  obedience  to  what  rule  is  this 
done  ?  Whenever,  such  is  the  answer,  an  old  rule  is  found 
no  longer  applicable,  then  the  judges  may  declare  such  rule  to 
be  no  longer  in  force,  and  announce  another  in  its  place.  Cer- 
tainly this  view  is  more  open  to  criticism  than  is  the  view 
which  makes  the  action  of  the  judges  necessary  to  a  modi- 
fication of  the  common  law  rules,  but  bases  that  action  on  the 
national  conscience  and  need.  In  the  one  case  it  is  discretion 
exercised  without  reason,  in  the  other,  with  reason.  And, 
after  all,  it  is  on  national  conscience  and  need,  in  the  sense 
in  which  these  terms  are  here  used,  that  we  must  fall  back  in 
any  case  as  the  arbiter  by  which  law  is  to  be  framed.  To 
these  arbiters  we  necessarily  owe  our  statute  law.  It  is  not 
strange,  therefore,  that  the  common  law  should  be  held  to 
consist  of  maxims  and  judicial  decisions  thus  moulded.  Pre- 
cedents are  of  immense  value  as  guides  for  future  action.  But 
they  are  prophecies  more  or  less  precise  as  to  future  law,  and 
not  absolute  arbiters  of  what  that  law  shall  be.  This  last 
office  they  cannot  assume,  (1)  because  law,  like  all  other 
sciences,  is  the  subject  of  evolution  ;  (2)  because  as  the  circum- 
stances of  a  people  change  its  laws  must  change;  and  (3), 
because  there  is  no  precedent  that  exactly  fits  any  subsequent 
case.^ 

§  32.  It  is,  however,  objected  that  "judicial  legislation,"  as 
the  iudicial  modification  of  a  common  law  rule  is   ^^    , 

•'  ....  .       Nor  is  such 

called,  is  ex  post  facto  ;  and  this  objection,  at  least  in   law  expo%% 
those  cases  in  which  there  is  a  constitutional  prohi- 

and  finality,  and  the  other  asserting  there  is  no  new  case  that  does  not  in- 

that  from  the  nature  of  things  it  is  volye  a  new  phase  of  law.    It  is  an  in te- 

mntable  and  elastic,  varying  with  the  resting  fact,  that  almost  simultaneously 

eonditions  under  which  it  exists.     If  with  the  appearance  of  Sir  J.  F.  Ste- 

we  follow  Sir  J.  F.  Steplien*s  view  that  phen's  book,  came  Lord  Coleridge's  rul- 

each  new  phase  of  law  is  to  be  settled  ing  in  Footers  Case,  establishing  an  en- 

by  the  legislature,  then  the  legislature  tirely  new  rule  in  blasphemy.     Supra, 

would  supersede  the  judiciary,  since  §  22. 
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bition  of  ex  post  facto  laws,  would  be  fatal  if  such  judicial 
action  is  the  application  to  prior  cases  of  a  rule  previously 
unknown.  But  that  a  judicial  decision  rules  a  prior  case  is 
plain,  since  without  a  prior  case  there  can  be  no  decision. 
"What  saves  such  judicial  decisions  from  being  ezpost  facto^  is 
the  fact  that  the  law  they  announce  is  not  new,  but  is  the  cus- 
tomary law  of  the  community  not  yet  formally  expressed.* 
I  The  courts,  for  instance,  rule  that  a  particular  easels  governed 
by  a  custom  which,  till  that  period,  had  not  been  made  the 
basis  of  a  decision ;  the  custom  is  proved,  we  may  suppose,  as 
a  fact,  or  it  is  one  of  which  the  court  takes  judicial  notice. 
Kow  the  court  does  not  say  that  it  makes  the  custom  law.  It 
says  that  the  custom  was  law  at  the  time  of  the  happening  of 
the  litigated  case.  It  is  true  that  this  view  is  strenuously 
opposed  by  Mr.  Austin,'  but  the  rulings  that  such  affirmations 
of  customs  declare  such  customs  to  have  previously  been  law, 
are  innumerable,  and  are  right  in  principle.  For,  as  Savifj^ny 
shows,  a  local  custom  is  part  of  a  contract  which  is  made  sub- 
ject to  it ;  and  when  a  court  determines  what  a  contract  or 
other  business  transaction  means,  the  court  at  the  same  time 
determines  the  law  to  which  the  parties  intended  to  sub- 
ject themselves.  It  is  not  "  this  law  we  make  now,"  but  **  this 
is  the  law  which  the  parties  themselves  made  as  part  of  their 
contract."  And  what  is  thus  said  of  customs  is  said  of  all 
other  laws  accepted  by  the  community,  but  not  yet  formulated 
in  statute  or  judicial  decision. 

§  33.  It  may  be  objected,  also,  to  the  doctrine  of  juridical 

evolution,  us  above  stated,  that  it  is  part  of  a  system 
110^01  lueif  of  philosophy  which  asserts  the  inexorable  and  un- 
tic^to  freel  Varying  process  of  physical  law,  and  which  ignores 
will  or  to      the  existence  of  a  superior  being  by  whom  human 

events  are  controlled.  What  may  be  the  opinion  on 
these  points  of  the  eminent  men  who  »re  the  chief  exponents 
of  evolution  in  England,  it  is  not  necessary  to  inquire;  though 
it  may  be  incidentully  remarked,  that  among  them  are  some 

>  See  9upra,  §  22,  as  to  Lord  Cole-        «  Supra,  §§  14-16 ;  infra,  §§  66,  91 
ridge's  ralings  on  this  point  in  R.  i;.    et  seq, 
Foote* 
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who  are  among  the  stoutest  vindicators  of  theism,  and  that 
evolution  no  more  by  itself  weakens  the  proof  of  a  divine 
creator  and  organizer,  than  does  a  clock  that  goes  for  a  year 
disprove  the  existence  of  a  watchmaker  which  a  clock  that 
goes  for  a  day  might  be  admitted  to.  establish.  It  is  enough 
to  say  that  the  doctrine  of  juridical  evolution  was  taught  long 
before  that  of  physical  evolution  came  prominently  before  the 
public  eye;^  and  that  the  truth  that  the  "fit'*  must  from  the 
nature  of  things  survive  the  "  unfit,"  was,  as  we  have  seen, 
announced  and  defended  by  Burke,  Savigny,  and  Puchta,  long 
before  these  terms  were  made  familiar  to  us  by  the  great 
English  scientists  who  are  supposed  to  have  inaugurated  a 
new  school.JfcyWhat  Burke  and  Savigny  argued  was  that  a 
law  of  which  a  people  has  no  need,  and  of  which  the' 
national  conscience  does  not  dictate  the  continuance,  will  die 
out,  and  be  displaced  by  a  growth  more  congenial  to  the  soil 
and  more  needed  by  the  people  by  whom  the  soil  is  culti-^ 
vated.  What  may  be  needful,  in  other  words,  in  one  com-{ 
munity,  may  not  be  needful  in  another;  the  custom  which  the 
peculiarities  of  one  country  may  foster,  in  another  country 
will  be  intolerable;  in  this  way  distinct  nationalities  will 
have  their  own  jurisprudences,  in  each  nationality  that  which 
is  unfit  dying  out,  and  that  which  is  fit  surviving.  But  by 
these  eminent  thinkers  it  was  also  declared  that  there  is  no 
inexorable  law,  physical  or  spiritual,  binding  either  men  or 
nations  to  specific  destinies,  but  that  with  nations,  as  well  as 
with  individuals,  spontaneity  is  the  basis  of  growth.  There 
is  development:  the  goal  of  yesterday  in  jurisprudence  is  the 
starting  point  of  to-day  ;  but  it  is  development  which,  whether 
individual  or  national,  is  self-elective.  Nor  is  the  objection 
that  this  system  is  antagonistic  to  theism  entitled  to  greater 
weight.  It  is  remarkable  that  by  no  one  is  the  doctrine  that 
law  emanates  from  the  people  taught  with  greater  emphasis 
than  by  a  great  English  teacher,  who  is  as  much  distin- 
guished for  his  devotion  to  the  Christian  faith  as  for  his  lofty 
and  catholic  philosophy.  Beason  and  revelation,  so  declares 
Hooker,  are  co-ordinate  factors,  and  all  law  relating  to  mu" 

I  See  iuprot  §  6. 
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table  objects  is  mutable  in  accordance  with  the  reqairements 
of  reason.  And  among  the  materials  reason  invokes  in  deter- 
mining how  far  law  is  to  be  affirmed  or  modified,  are  national 
conscience,  national  aptitudes,  and  national  customs  adopted 
either  consciously  or  unconsciously.  That  a  nation  evolves 
its  laws  in  subordination  to  its  own  sense  of  right,  is,  he  holds, 
in  entire  consistency  with  a  scheme  which  assumes  that  this 
^  sense  of  right  is  divinely  implanted,  either  directly  or  through  a 
written  revelation;  and  which, after  such  laws  have  thus  been 
produced,  assumes  that  they  are  open  to  be  affirmed  or  modi- 
fied by  formal  legislation.^  Nor  is  such  a  process  any  more 
inconsistent  with  a  comprehensive  and  wise  scheme  of  divine 
government  than  is  the  leaving  local  affairs  to  local  option 
inconsistent  with  a  comprehensive  and  wise  scheme  of  human 
government.  ^^  When  a  thing  ceases  to  be  available  unto  the 
end  which  gave  it  being,"  so  declares  Hooker,*  "  the  con- 
tinuance of  it  must  then  of  necessity  appear  superfluous." 
'  Thus,  under  the  influence  of  "  environments,"  such  is  the  drift 
of  his  exposition,  laws  which  affect  society  in  its  mutable 
relation  can  grow  up  when  of  use,  and  when  useless  vanish. 
And  he  proceeds  boldly  to  declare,  in  opposition  to  the  Puri- 
tans, that  it  is  part  of  the  divine  economy  that  there  should 
be  a  gradual  growth  of  law  governing  man.  Change,  in 
adaptation  to  the  growth  of  society,  is  one  of  the  features  that 
even  the  divine  law  in  this  relation  incorporates  in  itself.  It 
is  a  law  *' requiring,"  as  Hooker  expresses  it,  "itself  to  be 
changed."*  It  is,  therefore,  a  law,  in  its  human  aspect,  not 
of  immobility,  but  of  evolution.* 

>  See  tn/ra,  §  60.  seeing  that  Christianfty,  as  a  learned 

<  See  £cc.  Pol.,  Book  III.  ch.  x.  §  1.  and    ingenioas    Frenchman    has    ob- 

*  lb.  Book  III.  ch.  X.  §  5.  served,  is  *  the  first  religion  which  does 

^   The  only  syst^^m  of  secular  law  not  pretend  that  law  is  dependent  on 

which  the  New  Testament  can  be  said  to  it.' ''     De  Conlanges,  Citd  Antiqaej  p. 

sanction,  is  law  which  is  the  product  518.     The  Roman  law  was  in  force  in 

of  secular  conditions.     **  The  exclusive  Judea  when  Christ  lived,  and  is  the 

pretensions  of  the  theological  school  of  only  law  distinctly  recognized  by  him 

jurisprudence,"  says  Professor  Lorimer  as  binding;   and  the  Roman  was  at 

(Institutes,  2d  ed.  41),  '*  are  specially  that  time  a  law  in  the  process  of  evo- 

inexcusable    in    Christian    countries,  lution  from  custom  to  code. 
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§  84.   It  does  not  follow,  however,  from  the  position  that 
law  is  thus  gradually  produced,  that  this  process  is 
one  of  fixed  and  unbroken  advance.     On  the  con-   ^oes^t 
trary,  we  find  innumerable  instances  in  which  the   preclude 

.  occasional 

courts,  conscious  that  a  false  step  has  been  taken,  go   receding 
back  to  the  point  of  error,  declare  the  character  of  yision. 
the  mistake,  and  then  take  another  path  in  what 
appears  to  them  the  right  direction.^     This  is  what  is  called 
*' overruling"  a  prior  case;  and  the  volumes  in  which  these  over- 
ruled cases  are  noted  exhibit  to  us  over  how  large  an  area  this 
process  of  retreat,  revision,  and  advance  extends.     Evolution 
in  law,  in  other  words,  is,  as  has  been  said  of  evolution  in  other 
sciences,  undulatory ;  it  does  not  proceed  in  a  straight  line; 
it  curves  and  swerves  to  allow  for  obstacles  by  which  its  move- 
ment in  a  straight  line  might  be  blocked.' 

§  35.  We  shall  have  occasion  to  observe  hereafter  that  in 
England,  by  statute,  the  old  conflict  between  law 
and  equity  has  ended  by  the  prevalence  of  equity   lenceof 
over  law.*    It  is  interesting  here  to  notice  that  as  Jike*man-'^ 
the  antagonism  of  equity  to  law  was  a  consequence   p,"         „ 
of  the  condition  of  things  in  the  earlier  days  of  Eng- 
lish jurisprudence,  so  its  prevalence  is  a  product  of  a  more 
liberal  civilization.     In  all  primitive  communities  the  forms 
of  law  are  hard,  and  the  terms  in  which  contracts  are  to  be 
constructed  are  narrow  and  exclusive.    This  was  the  case  in  the 
earlier  stages  of  the  common  law.    To  njitigate  this  harshness 
the  king,  through  his  chancellor,  in  meritorious  cases  inter- 
vened.    Gradually  a  system  of  equity  in  this  way  grew  up  to 

>  See  Dalby  r.  Abs.  Co.,  15  C.  B.  365,  declared,  in  1814,  that  it  never  had 

overmliDg  Godsall  v,  Boldro,  9  East,  72.  been  in   force   in   Pennsylvania.     In 

*  Supraj  §  14  ;  infra,  §  61.  As  an  in-  1863,  Judge  Read,  afterwards  chief  jus- 
stance  of  the  fluctuation  attending  the  tice,  in  a  lecture  before  the  alumni  of 
process  of  assimilation  of  English  law  the  Law  Department,  after  an  elaborate 
maj  be  noticed  the  reception  met  with  survey  of  the  legal  history  of  the  state, 
in  Pennsylvania  by  the  statute  quia  said :  **  I  think  it  has  been  clearly 
emptore$.  The  judges  leave  it  out  of  shown  that,  at  least,  its  principles 
their  report  of  statutes  in  force  in  the  have  been  adopted  by  the  people  and 
commonwealth.  Judge  Brackenridge,  the  courts  of  Pennsylvania.'' 
in  Dorsey  v.  Jackman,  1  S.  &  R.  42,  *  Infra,  §  113. 
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which  the  courts  of  common  law  succumbed.  A  chancellor 
might  enjoin  an  action  of  a  common  law  court  in  a  particular 
case,  but  the  common  law  judges  knew  that  the  injunction 
would  be  granted  in  such  a  case  if  due  cause  was  shown,  and 
that  it  was  part  of  the  common  law  that  the  common  law 
should  submit  to  an  injunction  so  granted.  On  the  other 
hand,  in  questions  as  to  which  the  common  law  was  supreme 
(and  between  the  two  systems  a  common  line  of  demarcation 
was  accepted  by  both),  the  chancellor  received  as  absolute 
what  the  common  law  courts  said,  and  regarded  as  final  the 
answers  of  the  common  law  courts  on  questions  submitted  to 
them  for  determination.  The  antagonism  between  equity  and 
law,  therefore,  was  merely  nominal  and  illusory;  and  even 
this  nominal  and  illusory  antagonism  was  in  many  jarisdic- 
tions  in  this  country  never  accepted,  while  in  England  it  has 
now  ceased  to  exist.  In  the  distinctive  domain  of  common 
law  equitable  doctrines  have  now  by  statute  been  enthroned; 
and  a  common  law  judge,  instead  of  sending  suitors  to  courts 
of  chancery  to  obtain  equitable  relief,  now  administers  this 
relief  himself,  either  by  using,  when  necessary,  equitable  pro- 
cess, or  by  applying  equitable  remedies  through  common  law 
forms.  Equity  evolution,  then,  has  three  stages:  (1)  the 
overruling  of  archaic  rigidity  of  form  by  the  interposition  of 
royal  prerogative  through  a  chancellor;  (2)  the  development 
of  a  system  of  equity,  nominally  antagonistic,  but  really  co- 
ordinate, to  which  the  common  law  courts  bowed;  (3)  the 
sweeping  away  of  the  pretence  of  antagonism  and  the  adop- 
tion of  equity  as  a  component  part  of  a  symmetrical  system 
of  national  law.^ 

§  36.  Admiralty  law  is  the  law  which  governs  matters  ex- 
Ad  It  ^'lusively  relating  to  the  sea,  and  in  England  is  ad- 
law  i8  the  ministered  by  the  Lord  High  Admiral,  or  his  deputy, 
sea.  who  is   the  judge  of  the  admiralty  court;  in  this 

1   **The  province  of  equity,'*   says  spring  of  legislation.    It  is  the  creation 

Judge  Strong,  in  an  address  on  the  of  judges,  8ul)mitted  to  by  legal  triba- 

growth  of  law   (Phila.   1869),   **  was  nals,  because  it  commends   itself  to 

soon  enlarged,  and  it  has  continued  to  their  moral  sense,  and  because  it  has 

expand  until  the  present  day.     .     .     .  been  found  conducive  to  the  highest 

This  development  has  not  been  the  off-  welfare  of  society/' 
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country  by  the  judges  of  the  district  courts  of  the  United 
States.     These  courts  have  exclusive  cognizance  of  litiga- 
tion  as  to  seamen's  wages,  and    as   to   prizes,  as  well   as 
jurisdiction  of  all  causes  of  action  arising  or  to  be  performed 
on  the  sea.     The  proceedings  are  peculiar  to  these  particular 
courts,  being  built  on  the  practice  of  the  civilians,  and  not 
following  that  of  the  common  law.     The  law  adopted  is  a 
system  by  itself,  being  in  a  large  measure  international,  the 
sea  being  common   to  all  nations,  and   maritime  questions, 
whenever  arising,  calling  for  a  common  standard  of  adjudica- 
tion.    The  authorities,  on  which  maritime  law  as  an   inter- 
national system  rests,  consist  of  the  decisions  of  the  English 
admiralty  courts,  and  of  our  own  courts   having  admiralty 
jurisdiction ;  of  portions  of  the  Bom'an  standards,  which  are 
themselves  based  on  the  Rhodian  laws  framed  under  Greek 
auspices;  of  approved   treatises  on  the  topic,  French,  Ger- 
man, and  English ;  and  of  the  usages  of  the  sea,  of  which, 
when  notorious,  the  courts  take  judicial  notice,  but  which, 
when  not  notorious,  or  when  not  as  yet  approved  by  judicial 
Miction,  must  be  proved   as  matters  of  fact.      In   particular 
regions, It  should  be  added,  specific  rules  were  for  centuries 
operative,  and  acquired  the  force  of  law ;  on  the  western  coast 
of  the  continent  of  Europe  the  code  of  Oleron,  on  the  northern 
coast  that  of  Wisly,  on  the  coasts  of  the  Mediterranean  and 
afterwards  generally  for  the  whole  continent,  that  of  the  con- 
^olaio  del  mare^  issued,  probably,  in  Barcelona  before  1400.     In 
northern  Germany  the  rules  adopted  by  the  Hanseatic  Confer- 
ence were  regarded  as  peculiarly  authoritative.    Subsequently, 
in  the  16th  and  17th  centuries,  special  ordinances  on  this  topic 
were  issued  in  France,  the  Netherlands,  and  Sweden  ;   and 
statutes  in  the  same  line  were  from  time  to  time  adopted  in 
[England,  some  of  which  have  been  enacted   in   the  United 
States.     The  most  comprehensive  and  judicious  recapituhvtion 
of  the  law,  as  existing  in  Europe,  is  now  to  be  found  in  the 
French  Code  de  Commerce^  which  has  been  substantially  repro- 
duced in  the  German  Handelsgesetzbuch}    The  distinctive  law 
of  the  United  States  will  be  found  in  our  revised  statutes,  and 

1  See  Holtzendorff,  Kncy.  (1882),  i.  626. 

73 


§  37.]  COMMENTARIES  ON   LAW.  [CHAP.  I. 

in  the  decisions  of  our  courts  of  admiralty.  Under  the  Fede- 
ral constitution  the  words,  ^^  all  cases  of  admiralty  and  mari- 
time jurisdiction/'  which  are  given  to  the  Federal  courts,  liave 
been  construed  to  mean  the  distinctive  admiralty  and  mari- 
time jurisdiction  as  exercised  by  the  English  maritime  courts, 
though  with  a  sphere  of  operation  which  our  national  condi- 
tions make  more  wideJ 

§  37.  Martial  law  is  the  law  by  which  persons  engaged  in 
Martial  law  ^^'^^^y  service  are  governed  in  respect  to  such  ser- 
i8  the  law      vice.      Courts  martial  are  the  tribunals  by  which 

by  which 

armies  are  such  law  is  exccutcd.  '^  Martial  law,"  says  Chan- 
gcfveriied.  qq\\q^  Kent,  "  is  quite  a  distinct  thing  from  military 
law,  and  is  founded  on  paramount  necessity  and  proclaimed  by 
a  military  chief."* 

*  U.  S.  V,  Magill,  4  Dall.  426.    See  ixMsessed  bj  a  belligerent,  whether  an 

tn/ra,§  523;  see  CJohen's'Adm.  Law,  1883.  enemy  or  friend  (see  Blnntschli,  Droit 

<  Kent's  Com.,  i.  377.     *'  I  contend  Intern.    Codifi4,   §   639 ;    Lieber's  In- 

that  martial  law  is  neither  .more  nor  stractions,  ^  1),  bat  in  no  other  place; 

less  than  the  will  of  the  general  who  and  it  is  always  exercised  at  the  peril 

commands  the  army.     In  fact,  martial  of  the  commander."     Field's  Code  of 

law  means  no  law  at  all ;   therefore,  Int.  Law,  §  725. 

the  general  who  declares  martial  law,  **  If  there  be  an  abuse  of  the  power 

and  commands  that  it  shall  be  carried  so  given,  and  acts  are  done  under  it, 

into  execution,  is  bound  to  lay  down  not  bona ^<fe  to  suppress  rebellion  or  in 

distinctly  the  rules,  and  regulations,  self-defence,  but  to  gratify  malice  or  in 

and  limits,  according  to  which  his  will  the  caprice  of  tyranny,  then  for  saoh 

is  to  be  carried  out.     Now,  I  have,  in  acts,  the  party  doing  them  is  responsi- 

another  country,  carried  out  martial  ble.      Forsyth's    Cases  and   Opin.   in. 

law — that  is  to  say,  I  have  governed  a  Const.  Law,  p.  214 ;  and  see  Finlason's 

i  large  proportion  of  the  population  of  a  Commentaries  on  Martial  Law,  London, 

^  country  by  my  own  will.     But  then  1867.     Military  necessity  includes  all 

;  what  did  I  do  ?     I  declared  that  the  those  measures  which  are  indispensa* 

country  should  be  governed  according  ble  for  securing  the  ends  of  the  war, 

to  its  own  national  law,  and  I  carried  and  which  are  not  forbidden  bj  thia 

into  execution  that,  my  so  declared  code,  or  the  military  law  of  the  power 

will."—  Speech  of  Duke  of  Wellington  by  which  the  measures  in  question  are 

on  Ceylon  question,  quoted  in  Field's  taken.     See  Lieber's  Instructions  for 

Code  of  Int.  Law,  §  724.     See  Ualleck's  the  Government  of  Annies  of  the  United^ 

Int.  Law,  §  25.  States,  tt  6,  7. 

**  Martial  rule  is  Justifiable  only  by  **  Interference  of  the  military  power 

an  absolute  and  overruling  necessity,  with  the  persons  or  property  of  othera 

When  such  necessity  exists,  the  rule  than  those  impressed  with  the  militaiT" 

may  be  exercised,  without  a  previous  character,  actually  engaged  In  unlaw^ 

proclamation,  and  in  any  place  actually  ful  hostilities,  or  spies,  or  pirates,  when. 
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§  38.  Military  law,  in  old  times,  was  understood  to  be  the 
law  expounded  by  courts  of  chivalry,  which,  under  Military 
the  statute  13  Richard  II.,  had  "  cognizance  of  con-  |*^  ^*  ^^f  ^ 

'  °  law  applied 

tracts  touching  deeds  of  arms  out  of  the  realm,  and   by  a  miii- 
also  of  things  which  touch  war  within  the  realm,   manderto 

called  in  question  in  the  oitiI  tribunals,  from  the  powers  which  courts  martial 
can  onlj  be  justified  on  the  ground  of  have  under  the  62d  article  in  time  of 
a  danger  immediate  and  impending,  or  peace.      Article    59th  is    as  follows  : 
a  necessity  urgent  for  the  public  ser-  '  When  any  officer  or  soldier  is  accused 
^ce,  such  as  will  not  admit  of  delay,  of  a  capital  crime,  or  of  any  offence 
and  when  the  action  of  the  civil  author-  against  the  person  or  property  of  any 
Itj  would  be  too  late  in  providing  the  citizen  of  the  United  States,  which  is 
xneans  which  the  occasion  calls  for."  punishable  by  the  laws  of  the  land, 
harmony's  Case,  13  How.  115.  the  commanding  officer,  and  the  officers 
A  i)er8on  in  military  service  of  the  of  the  regiment,  troop,  battery,  com- 
TJnited  States,  tried  and  sentenced  by  pany,  or  detachment  to  which  the  per- 
^  court  martial  having   jurisdiction,  son  so  accused  belongs,  are  required, 
<»nnot  be  released  by  a  habeas  corpus  except  in  time  of  war,  upon  applica- 
:Aom  the  Supreme  Court  of  the  United  tion  duly  made  by  or  on  behalf  of  the 
States.     Mason,   ex  parte,   105   U.   S.  party  injured,  to  use  their  utmost  en- 
C96.  deavors  to  deliver  him  over  to  the  civil 
"  In  our  opinion,'' says  Waite,  C.J. ,  magistrate,  and  to  aid  the  officers  of 
^*  the  58th  and  69th  Articles  of  War  justice  in  apprehending  and  securing 
^ave  no  application  to  the  case.     The  him,  in  order  to  bring  him  to  trial.     If, 
SSth  is  as  follows  :  '  In  time  of  war,  in-  upon  such  application,  any  officer  re- 
surrection, or  rebellion,  larceny,  rob-  fuses  or  wilfully  neglects,  except  in 
Tiery,  burglary,  arson,  mayhem,  man-  time  of   war,    to    deliver    over    such 
slaughter,  murder,  assault  and  battery  accused  person  to  the  civil  magistrates, 
'^ith  an  intent  to  kill,  wounding,  by  or  to  aid  the  officers  of  justice  in  appre- 
tshooting  or  stabbing,  with   intent  to  bending  him,  he  shall   be  dismissed 
commit  murder,  rape,  or  assault  and  from  the  service.*     It  is  not  pretended 
liattery  with  an  intent  to  commit  rape,  that  any  application  was  ever  made 
shall  be  punishable  by  the   sentence  under  this  article  for  the  surrender  of 
of  a  general  court  martial,  when  com-  Mason  to  the  civil  authorities  for  trial, 
milted  by  persons  in  the  military  ser-  So  far  as  appears,  the  person  injured 
vice  of  the  United  States,  and  the  pun-  by  the  oflfence  committed  was  satisfied 
ishment  in  any  such  case  shall  not  be  to  have  the  offender  dealt  with  by  the 
less  than   the  punishment  provided,  military  tribunals.     The  choice  of  the 
for  the  like  offence,  by  the  laws  of  the  tribunal  by  which  he  is  to  be  tried  has 
state,  territory,  or  district  in  which  not  been  given  to  the  ofi'ender.     He  has 
.  such    offence    may    have    been    com-  ofi'ended  both  against  the  civil  and  the 
mitted.*     The  object  and  purpose  of  military  law.     As    the    proper  steps 
this  article  were  elaborately  consid-  were  not  taken  to  have  him  proceeded 
ered  in  Coleman  v.  Tennessee,  97  U.  S.  against  by  the  civil  authorities,  it  was 
509.    As  it  is  to  operate  only  in  time  the  clear  duty  of  the  military  to  bring 
of  war,  it  neither  adds  to  nor  takes  him  to  trial  under  that  jurisdiction." 
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territory       which  cannot  be  determined  or  discussed  by  the  com- 
by  him.        nion  law."^  According  to  Blackstoue,  the  "  civil  ju- 
risdiction of  this  court  of  chivalry  is  principally  in 
two  points:  the  redressing  injuries  of  honor,  and  correcting 
encroachments  in  matter  of  coat  armor,  precedency,  and  other 
distinctions  of  families."    These  courtafobsolete  in  England, 
have  never  been  known  in  this  country  ;  and  with  us  the 
term  military  law  is  applied  to  the  law  administered  by  a 
military   governor  in   command   of  a   country   temporarily 
occupied  by  him,  and  in  which  the  power  of  the  civil  authori- 
ties is  suspended.     The  municipal  law  of  a  country  under 
occupation  by  a  hostile  military  force  remains  in  operation, 
in  matters  as  to  which   no  question  of   public  or  military 
policy  is  involved,  until  superseded  by  the  military  authorities 
in  command.'    Except  as  a  war  measure,  during  the  pendency 
of  war,  a  civilian  cannot  be  tried  by  a  military  court.*    The 
term  '*  military  law"  is  also  applied  to  the  system  of  regula- 
tions prescribed  for  the  government  of  the  military  forces  of 
the  state.*    TIjc  distinction  made  in  the  text,  however,  between 
military  atid  martial  law  is  one  not  always  observed.     By 
some  high  authorities,  for  instance,  the  term  "  martial  law" 
is  applied  to  military  rule  imposed  upon  an  entire  country  in 
cases  of  extreme  necessity  by  its  governing  powers,  involving 
a   temporary   suspension   of    the  constitution  of  the   land.* 
According  to  Lord  Chief  Justice  Cockburn,  in  his  charge  in 
Eyre's  Case,  the  term  "  martial  law"  is  used  in  the  following 
senses:    1.  As  "  law  martial,"  which  was  the  law  "exercised 
by  the  constable  and  marshal  over  troops  in  actual  service." 
2.  In  the  old  law  this  was  extended  to  the  rules  governing  the 
military  when  called  out  for  breaches  of  the  peace.     3.  Tha 
scheme  of  government  laid  down  in  the  Mutiny  Act.    4.  "  Tha 

^  See  2  Curtis' 8  Life  and  Works,  327.  the  jurisdiction  of   the    civil  conrts, 

■  Whart.  Or.  PI.  and  Pr.,  8th  ed.,  which  were  in  full  possession  and  ex-^ 

§  979  n. ;  Wingfield  i'.  Crosby,  5  Cold,  ercise  of  their  powers.  See  tn/ra,  §  212i«> 

(Tenn.)  241.    And  in  12  Opinions  of  U.  *  Milligan,  In  re,  4  Wall.  2. 

S.  Attorneys-General,  p.  128,  it  was  de-  ^  Halleck,  Int.  Law,  373  ;  Martin  v^ 

clared  that  a  citizen  not  in  the  military  Mott,  12  Wheat.  19  ;    Mills  v.  Martin  ^ 

service  cannot  be   tried    by  military  19  Johnson's  R.  7. 

commission     in    Washington    for    an  *  1  Steph.  Hist.  Crim.  Law,  207. 

offence  committed  in  New  York,  within 
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coTumon  law  right  of  the  crown  and  its  representatives  to 

Tepiel  force  by  force  in  the  case  of  invasion  or  insurrection, 

&t^<l  to  act  against  rebels  as  it  might  against  invaders."^    It 

^a.8  this  right  that  was  invoked  by  Mr.  Lincoln,  at  the  time 

of    the  late  civil  war,  in  the  arrest  of  members  of  the  Mary- 

l^rid  Legislature  wh#'were  proposing  to  adopt  an  ordinance 

of  secession.     *'  I  may  sum  up,"  says  Sir  J.  F.  Stephen,'  "  my 

^i^w  of  martial  law  in  general  in  the  following  propositions : 

1-     Martial  power  is  the  assumption  by  officers  of  the  crown 

of   absolute  power,  exercised  by  military  force,  for  the  sup- 

I><*e88ion  of  an  insurrection,  and  the  restoration  of  order  and 

lawful  authority.    2.  The  officers  of  the  crown  are  justified 

in   any  exertion  of  physical  force,  extending  to  the  destruction 

of  life  and  property  to  any  extent,  and  in  any  manner,  that 

na«^y  be  required  for  the  purpose.    They  are  not  justified  in 

th«  use  of  cruel  and  excessive  means,  but  are  liable,  civilly  or 

criminally,  for  such  excess.    They  are  not  justified  in  inflict- 

irig  punishment  after  resistance  is  suppressed,  and  after  the 

or-c]inary  courts  of  justice  can  be  reopened."* 

•  Ibid.  pp.  207-8.  effect  as  to  the  limits  of  such  saspen- 

•  Ibid.  p.  215.  sion  of  **  the  ordinary  courts  of  jus- 

•  To  this  is  cited  Wright  v.  Fits-  tice,"  see  MiUigan,  In  r«,  4  Wal.  2, 
ge^  Aid,  27  St.  Tr.  766.     To  the  same  cited  supra.    See  tVi/ra,  §§  21^-216. 
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Herbert  Speno 

Inclination  of  authority 
the  product  of  natioi 
and  need,  §  59. 

Conscience  is  not  an  ii 
sense,  but  a  combinat 
right  with  reason  a 
and  traditional  tende: 

Custom  the  intermediat 

Primary  law-making  un^ 

Authority  may  call  for 
limits  authority,  §  63. 

Common  law  in  this  co 
duct  not  of  conquest, : 
tion,  but  of  adoption. 


§  42.  The  question  of  the  origin  of  law  is  one  of 
as  well  as  of  interest.  Not  only  is  the  a 
ance^of  law  largely  due  to  the  source  from  wh 
Snroived  n^tes,  but  to  that  source  we  must  ofte 
course  for  its  interpretation.^  If  law  is 
to  social  contract,  then  we  must  discover  what  th 
is.  If  it  is  imputable  to  sovereign  decree,  the 
inquire  what  was  the  sovereign's  intentions,  atid 
sovereign  was.  If,  as  is  here  maintained,  it  is  ir 
the  conscience  and  needs  of  the  nation  as  a  contin 
cal  existence,  then  for  the  interpretation  of  the  la 
trace  the  history  of  the  nation  and  scrutinize  the 
political  conditions  under  which  it  has  grown  and 
It  is  proposed,  at  present,  briefly  to  notice  some  o 
prominent  views  which  have  been  advanced  in 
this  important  question. 
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§  43.  According  to  Socrates, Wirtue  is  the  basis  of  obedience 
^o     law,  and  law  he  classifies  (1)  as  political,  (2)  as 

ral,  and  (3)  as  divine.'  Plato  idealizes  the  law  Socrates 
righteousness.  The  soul,  he  holds,  contains  three  *°  *  ' 
^l^ments:  (1)  virtue,  (2)  wisdom,  (3)  courage,  or  force.  In 
1  i  k.e  manner  the  state  contains  three  elements:  the  governing, 
"t;!:!^  warring,  and  the  producing.  The  first  controls  the  third 
l>y  aid  of  the  second.  Each  member  of  the  community  has 
^is  allotted  duty;  and  unrighteousness  consists  in  the  non- 
filment  of  such  duty.  The  state  is  the  product  of  necessity, 
rid  happiness  the  product  of  law,  but  law  to  have  this  result 
08t  meet  the  wants  and  correspond  with  the  views  of  the 
scxjiety  from  which  it  emanates,  and  which  it  controls.  Iin- 
X>x^u;ticable,  no  doubt,  are  some  of  the  conditions  of  this  ideal 
state,  ^.^.,  community  of  goods  and  of  families;  and  fatally 
defective  is  Plato's  system  in  making  knowledge  of  what 
is  right  and  not  law  the  basis  of  society  ;  yet  we  cannot  but 
f^\  that  he  has  anticipated,  in  some  respects,  the  views  of 
Savigny  and  Burke  in  making  the  value  of  law  to  consist  in  '  \ 
its  adaptation  to  the  community  it  is  to  control,  regarding  it  j 
^ot  as  making,  but  as  being  made  by  society.  It  is  true  that 
^^  is  not  constant  in  this  view,  and  in  his  essay  on  Law,  law 
*^  sometimes  regarded  as  the  foundation  of  righteousness,  not 
^ghteousness  as  the  foundation  of  law.  But  even  here  he 
^^Us  back  on  the  great  principle  that  law  is  only  eflBca- 
<^ious  when  in  harmony  with  the  condition  of  society,  and, 
"^bat  to  make  righteous  laws  righteous,  principle  is  the  pre- 
^asential. 

§  44.  Aristotle,  in  his  treatises  on  Ethics,  discusses  law  at 
great  length,  but  does  not  undertake  to  trace  its  ori- 
gin.     It  is  enough  for  him,  as  it  is  enough  for  2)tie.^**^ 
•'^lackstone,  that  law  should  be  defined  as  imposed 
V    authority,   without  inquiring  what    that    authority   is. 
*^Ppiocss,  he  tells  us,  is  the  object  of  society,  and  happiness 
^*i  only  be  purchased  by  the  exercise  of  that  virtue  of  which 

In  the  analysis  of  the  authorities        '  As  to  Lord  Mansfield^s  view  of  Soc- 
*^^*'^  cited  I  am  greatly  indebted  to  Dr.    rates,  see  in/ra,  §  59. 
^*>'er'8  introductory  essay  in  Holtzen- 
Aorffg  Encyclopadie,  4th  ed.  1882. 
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righteousness  is  an  essential  element.  Righteousness,  i.  e.,  the 
performance  of  that  which  is  right,  consists  in  its  larger  sense 
in  the  conformity  with  moral  as  well  as  positive  law.  In  a 
narrower  sense,  righteousness  consists  in  justice,  so  that  every 
man  shall  have  his  equal  opportunities  of  happiness  in  the  eye 
of  the  law.  Distributive  juBt\ce  is  therefore  to  be  based  on  worth. 
It  is  otherwise  with  retributive  justice.  If  a  wrong  is  done,  it 
is  to  be  condemned  irrespective  of  the  character  of  the  wrong- 
doer. In  his  treatise  on  Politics,  of  which  only  a  part  is  pre- 
served, Aristotle  discusses  the  origin  of  the  state.  The  in- 
sufficiency and  unsatisfactoriness  of  a  merely  solitary  life  lead 
to  the  formation  of  the  family  ;  the  necessities  of  the  families 
to  the  grouping  in  village  communities;  the  necessities  of  these 
communities  to  the  building  up  of  the  state.  The  state,  the 
result  of  necessity,  is  from  the  nature  of  things  to  be  so  or- 
ganized as  to  produce  happiness.  He  follows  Plato,  also,  in 
dividing  the  population  into  an  aristocracy  of  the  intelligent 
and  educated,  who  constitute  the  citizens,  on  the  one  side, and 
peasants  and  mechanics  on  the  other  side;  the  former  govern- 
ing the  latter,  but  for  the  good  of  the  w^hole.    But  the  com*^ 

j  plicated  system  of  laws  he  suggests  shows  that  the  legislation 
he  has  in  view  is  legislation  a  priori^  not  legislation  such  as 

.  emanates  from  the  sober  deliberations  of  the  people  as  a  body. 
He  recommends  compulsory  education,  compulsory  division  of 
labor,  compulsory  checks  on  over  accumulation  and  over 
speculation. 

§  45.  Cicero,  in  his  treatises  De  Legibusand  De  Iiepublica^doe» 
^.^  ii^t  undertake  to  give  a  distinct  scheme  of  his  own. 

Of  Cicero.  ^  ,       , 

The  jus  naturale  shouldguidein  the  formation  of  pos- 
itive law,  yet  utilitas  must  prescribe  numerous  rules  which  tha 
jusnaturale  \\oM\d  not  by  itself  prescribe.  Positive  law  is  di  vide<l 
into  the  jus  gentium^  common  to  all  nations,  and  the  jus  civile^ 
He  follows  Aristotle  in  tracing  the  origin  of  the  state  to  necea-- 
sity,  and  making  the  object  of  the  state  to  be  the  promotiot^ 
of  happiness  and  the  establishment  of  virtue.     This,  he  thinks  - 
can  be  best  done  by  a  mixed  system  such  as  his  ideal  republic 
of  Rome,  but  done  it  must  be.     In  other  words,  law,  the  pro^- 
duct  of  social  necessity,  is  to  regulate  all  action,  repress  aL  3 
evil,  atid  enforce  all  good.       These  opinions  of  Cicero  wen^ 
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caaght  up  and  quoted  by  the  enthusiasts  who  sought  in  the 
early  stages  of  the  French  Revolution  to  regenerate  the  world 
through  a  complex  and  exhaustive  code  by  which,  under  the 
name  of  liberty,  all  liberty  would  be  destroyed.  Burke's 
6a«racious  criticism  on  this  system  will  be  hereafter  given. 

§  46.  Grotius  was  the  first  great  writer  on  the  philosophy 
of  law  after  the  middle  ages  ;  and  his  work  (1625), 
though  by  its  title  {De  jure  belli  ac  pacts)  limited  to 
international  law,  opens  a  new  epoch  in  jurisprudence.     Ue 
takes  the  ground,  which  is  essential  to  any  logical  system  of 
international  law,  that  it  is  not  necessary  to  the  authority  of ,  \ 
a  law  that  it  should  be  imposed   by  legislature  or  prince./ 
What  is  reasonable  is  just,  and  supposing  there  is  no  statute! 
or  custom  or  precedent  in  the  way,  must  be  so  ruled  to  be  when 
a  litigation  presents  the  issue  for  decision.     "Jus  est,  quod 
injustum  non  est.    Injustum  autem  est,  quod  naturae  societatis 
ratione  utentium  repugnat."    He  errs,  however,  as  we  will  see, 
in  assigning  the  origin  of  the  state  to  a  social  contract,  and 
he  errs  still  more  in  holding  this  contract  irrevocable,  unless 
in  cases  of  summa  vecessitas.     The  people,  indeed,  he  maintains, 
hold  the  imperium^  but  this  is  non  exercendum  a  corpore^  sed  a 
capite.     Divine  revelation  is  not  to  be  regarded  as  establishing 
human  law.     Buman  law  is  to  be  determined  by  human  rea- 
son, but  by  reason  exercised   by  the  state  through  its  duly 
appointed  authorities. 

§  47.  As  will  be  seen  hereafter.  Hooker  and  Bacon,  while 
difFerino:  in  details,  agree  in  the  main  in  holdins^ 

®     Ofllooker, 

that  as  men  or  nations  advance  from  stage  to  stage  Baton,  aud 
in  cultivation  and  civilization, — as,  in  point  of  fact,  "  ^^' 
each  generation  has  experience  and  knowledge  superior  to  the 
past,  and  adds  new  increments  to  the  past  as  a  basis, — law, 
which  adopts  itself  imperceptibly  to  national  needs  and  con- 
science, is  mutable  pari  passu  with  the  community  from  which 
it  emanates.^  Hobbes,  also,  as  the  founder  of  what  is  called 
the  analytical  school  of  law,  is  elsewhere  considered.*  The 
natural  condition  of  mankind,  he  argues  in  his  Leviathan 
(1642),  is  one  of  war.     Each  man's  hand  is  lifted  against  his 

>  Infra,  §  86.  >  Supra^  §  6 ;  infra  §§  90  et  seq. 
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neighbor,  and  the  only  escape  is  by  treaties  or  compacts 
by  which  the  aggregate  force  of  those  thus  contracting  is 
placed  in  the  hands  of  one  absolute  chief.  This  sovereign 
is  to  be  supreme  over  church  as  well  as  over  state;  it  is  his 
duty  to  do  what  is  best  for  his  subjects,  but  his  subjects  can- 
not compel  him  to  do  his  duty.  Law,  therefore,  has  its  origin 
in  fear.  This  fear,  however,  calls  for  a  sovereign,  and  a  sove- 
reign, to  be  efficient,  must  be  autocratic  ;  though  this  point  is 
admitted  to  be  open  to  modification  in  countries  whose  traditions 
require  parliamentary  institutions.  From  the  sovereign,  as 
is  shown  elsewhere  in  our  discussion  of  the  analytical  school, 
to  which  Hobbes  gave  the  earliest  impulse, all  law  is  derived; 
for,  though  there  may  be  a  sovereign  without  law,  there 
can  be  no  law  without  a  sovereign.  If  it  be  objected  that  the 
common  law  does  not  emanate  from  the  sovereign,  the  answer 
is  that  the  sovereign  does  not  order,  he  permits^  and  thereby 
sanctions.* 

§  48.  Pufendorff,partlyinreplytoHobbes,published,inl672, 

a  treatise  called  "De  jure  naturae  et  gentium,"  in 
OfPufen-     which  he  developes  more  fully  Grotius's  position 

that  the  state  is  based  on  the  social  instinct,  (JifTer- 
ing,  however,  from  Grotius  in  making,  according  to  the  criti- 
cism of  Geycr,  this  instinct  to  spring,  not  from  kindliness,  but 
from  egotism.  In  a  state  of  nature  men  are  at  peace,  and 
endowed  with  equal  rights ;  but  when,  by  a  "  social  contract/* 
a  state  is  organized,  then  its  laws  are  to  be  observed.  "The 
state  is  a  creature  of  the  human  wmU,  a  moral  person,  whose 
object  is  pax  et  securitas  communis."* 

§  49.  Spinoza  took  the  lead  in  a  new  scheme  of  jurisprudence 

if  it  can  be  called  such.  As,  according  to  his  view, 
^°  '  everything  is  God  and  God  is  everything,  there  can 
be  no  wrong  done,  for  there  is  no  such  thing  as  wrong,  suc- 
cessful might  being  right.  Every  person  has  sumraum  jxis  ad 
omnia  qtice  potest.  It  is  true  that  if  each  man  follows  with- 
out restraint  his  passions,  universal  disorder  will  result;  and 

>  Supra^  §  6  ;  infra j  §§  56,  90  et  seq,;  his  Lectures  (i.  69),  is  in  error  In  as* 

see  for  Burke's  criticisms  on  Hobbes,  suming    Pufendorff   to  agree  in   this 

Tracts  on  Popery  Laws,  cap.  iii.  part  1.  respect  with  Hobbes. 

*  Qeyer,  op,  cit.    Judge  Wilson,  in 
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hence  it  is  expedient  to  organize  a  community  in  which 
Bobordination  to  law  will  be  maintained  and  the  binding 
force  of  contracts  recognized.  But  the  sanctity  of  contracts 
is  placed  solely  on  the  ground  of  expediency ;  they  bind  since 
'^unas  quisque  naturae  jure  dolo  agereapotest  nee  pactis  stnre 
tenetur,  nisi  spe  majoris  boni  vel  metu  majoris  mali."  All 
distinction  between  right  and  wrong  is  thus  swept  away ;  law 
takes  its  origin  in  mere  social  policy,  and  is  obeyed  not  from 
doty  but  solely  frona  expediency.  On  this  point,  at  least,  we 
must  concur  with  Leibnitz,  as  quoted  by  Geyer,  in  holding 
the  position  taken   by  Spinoza   to   be  a  ^^docirina  pesmnae 

§  50.  Locke,  to  whose  authority  in  this  respect  bowed  not  only 
the  English  whisrs  but  several  of  the  statesmen  who 

Of  Locke 

took  part  in  framing  the  revolutionary  documents 
of  the  United  States,  revived,  in  his  Treatises  on  Government, 
pablished  in  1680,  the  theory  of  social  contract,  and  defended 
it  with  singular  lucidity  and  tact.  In  a  state  of  nature,  he 
argues,  property  only  exists  so  far  as  needed  for  the  use  of  men 
and  by  means  of  labor  which  can  stamp  on  it  the  marks  of 
ownership.  In  order  to  protect  property  thus  acquired  from 
aggressions,  as  well  as  to  guard  the  person,  a  contract  is  made 
to  establish  a  government  and.  impose  laws.  Sovereignty  is  in 
the  people,  who,  indeed,  may  convey  it  to  a  prince,  but  may 
withdraw  it  if  it  be  abused.  And  whatever  laws  are  adopted 
may  be  repealed. 

§  51.  Montesquieu's  Esprit  des  Lois,  published,  in  its 
revised  form,  in  1757,  was  also  largely  appealed  to 
by  those  concerned  in  the  debates  which  preceded  quieu^"^^^ 
the  formation  of  the  constitution  of  the  United 
States.  Freedom  he  insists,  rather,  however,  as  a  philosophical 
than  as  a  political  truth,  is,  so  far  as  it  involves  a  protection 
from  unjust  aggression,  an  inherent  right  which  legislation 
cannot  destroy.  Law,  to  be  rightly  binding,  must  be  the 
product  of  reason.  But  reason  does  not  point  to  an  absolute 
democracy.  It  indicates  as  the  wisest  form  of  government  a 
system  like  that  of  England  in  which  there  are  three  estates — 
king,  lords,  and  commons.  The  law  is  thus  to  bo  determined 
dprioriy  according  to  the  dictates  of  reason.     It  is  not  the 
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product  of  fear,  as  Hobbes  taught,  or  of  contract,  as  Locke 
taught,  or  of  conscience  and  social  necessity,  as  is  the  tenet  of 
the  riper  philosophies  of  more  recent  daj's,  but  it  is  the  pro- 
duct of  speculative  thought,  and  for  this  reason  is  as  likely  to 
be  as  capricious  as  if  it  were  the  product  of  arbitrary  will.  It 
is  remarkable  that  by  so  keen  an  observer  as  Montesquieu  the 
influence  of  national  conscience  and  of  national  traditiom 
should  have  been  overlooked  in  marshalling  the  factors  in  the 
formation  of  law.  "He  greatly  underrates  the  stability  of 
human  nature.  Ho  pays  little  or  no  regard  to  the  inherited 
qualities  of  the  race,  those  qualities  which  each  generation 
receives  from  its  predecessors,  and  transmits,  but  slightly 
altered,  to  the  generation  which  follows  it."^  He  seizes,  on 
the  other  hand,  on  certain  peculiarities  in  the  climate  and 
physical  conditions  of  a  country,  and  uses  these  as  the  basis 
from  which  is  d  priori  to  be  constructed  the  law  of  such 
country. 

§  62.  Blackstone*  curiously  mingles  the  historical  theory 
and  the  contract  theory  with  that  of  Hobbes.  "The 
6to^^*^^  onl}'  true  and  natural  foundations  of  society,"  he 
says  in  one  place,  "  are  the  wants  and  fears  of  indi- 
viduals." He  proceeds  to  say:  "Single  families  .  .  .  formed 
the  first  natural  society  among  themselves;  which,  every  day 
extending  its  limits,  laid  the  first  though  imperfect  rudiments 
of  civil  or  political  society.''^  He  then  slides  into  the  contract 
theory.  "  Though  society  had  not  its  formal  beginning  from 
any  convention  of  individuals,  actuated  by  their  wants  and 
their  fears,  yet  it  is  the  sense  of  their  weakness  and  imper- 
faction  that  keeps  mankind  together,  that  demonstrates  the 
necessity  of  this  union,  and  that,  therefore,  is  the  solid  and 
natural  foundation,  as  well  as  the  cement  of  civil  society. 
And  this  is  what  we  mean  by  the  original  contract  of  society. ^^ .  .  . 
There  is  an  evident  intention  here,  while  nominally  accepting 
the  contract  theory,  to  fall  back  on  that  of  fear  and  need.  It 
should  be  observed,  however,  that  fear  and  need  are  referred 

1  Sir  H.  Maine's  Ancient  Law,  112.       more  fully  discassed    in    snooeeding 

*  Com.,  i.  Introd.,  Ckx)lH7*8  ed.,  i.  46.     sections,     hrf^k  ^8  ^  ^eq. 

*  Blackstone's     Commentaries     are 
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to  as  the  instigators  of  the  organization  of  states,  and  not  as 
permanent  agents  operating  continuously  in  the  modification 
of  political  constitutions.     In  fact,  so  perfect  did  the  British 
constitution,  as  he  conceived  it,  ap>pear  to  Blackstone,  that  he 
took  the  extraordinary  position  that  by  any  essential  modifi- 
cation of  its  compromises  it  would  be  destroyed,  and  anarchy 
would  result.    "The  constitutional  government  of  this  island," 
he  maintained,^  "is  so  admirably  tempered  and  compounded, 
that  nothing  can  endanger  or  hurt  it  but  destroying  the 
equilibrium  of  power  between  one  branch  of  the  legislature 
and  the  rest.     For  if  ever  it  should  happen  that  the  inde- 
pendence of  any  one  of  these  three  should  be  lost,  or  that  it 
should  become  subservient  to  the  views  of  either  of  the  other 
two,  there  would  soon  be  an  end  to  our  constitution.     The 
legislature  would  be  changed  from  that  which  (upon  the  sup- 
position of  an  original  contract,  either  actual  or  implied)  is 
presumed  to  have  been  originally  set  up  by  the  general  con- 
sent and  fundamental  act  of  the  society,  and  such  a  change, 
however  effected,  is,  according  to  Mr.  Locke  (who  perhaps 
carries  his  theory  too  far),  at  once  an  entire  dissolution  of  the 
bonds  of  government;  and  the  j)eople  are  thereby  reduced  to  a 
state  of  anarchy,  with   liberty  to  constitute  to  themselves  a 
i^ew  legislative  power."     That  Locke  did  not  take  the  extreme 
position  that  the  parties  to  a  political  contract,  or  their  rep- 
resentatives  and   successors,  cannot   subsequently  amend    it, 
could  be  readily  shown  ;  but,  be  this  as  it  may,  Blackstone's 
admiration  for  the  then  British  constitution  was  so  unbounded 
S8  to  make  him  foresee  ruin  in  any  derangement  of  its  equi- 
poises.   Since  Blackstone  wrote,  these  equipoises,  as  stated 
by  him,  have  been   destroyed.     The  house   of  commons  is 
>'o  longer  an  oligarchy  representing  constituencies  many  of 
^hich  were  absolutely  owned  by  great  land-owners,  most  of 
them  peers,  but  is  now  in  a  fair  degree  representative  of  the 
British  people.     The  house  of  lords  is  so  far  "subservient" 
^^^t  it  does  not  pretend  to  resist  for  any  length  of  time  a 
"measure  the  house  of  commons  persists   in   pressing.     The 
^vereign  has  ceased  to  exercise  the  function  of  veto,  and  has 


»  Com.,  i.  46.    Sue  inf.  §  80. 
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transferred  all  executive  authority  and  patronage  to  a  ministry 
whose  members  are  virtually  the  nominees  of  the  house  of 
commons.  If  the  views  put  forth  by  Blackstone  in  the  extract 
given  above  are  correct,  alterations  so  vital  as  these  would  have 
dissolved  the  ''social  contract"  on  which  the  British  constitu- 
tion was  based,  and  would  have  precipitated  anarchy  from 
which  the  only  escape  would  be  a  new  "  social  contract."  So 
irrational  is  this  conclusion  that  it  would  almost  seem  that  it 
is  introduced  ironically  by  Blackstone  for  the  purpose  of  ex- 
ploding the  "social  contract"  theory,  and  of  thus  indirectly 
vindicating  that  of  conservative  legitimacy.  But  whatever 
may  have  been  his  object,  he  gives  his  ostensible  support  to 
the  assumption  that  the  political  systems  existing  in  his  time 
owed  their  origin  to  a  contract  between  governors  and  governed, 
in  making  which  want  and  fear  were  among  the  leading  insti- 
gators.— The  views  of  Blackstone  on  the  important  question 
of  the  basis  of  colonial  law,  and  hence  of  the  ultimate  basis 
of  the  law  in  the  United  States,  are  given  in  a  future  section.^ 

y^    §  53.  Burke  in  his  letters  on  a  Regicide  Peace,  no  doubt 

made  a  great  error  in  urging  the  interference  of 
England  in  the  domestic  affairs  of  France.  In  fol- 
lowing out  his  policy  England  incurred  an  enormous  debt,  and 
lavished  a  vast  amount  of  valuable  blood  for  no  practical  pur- 
pose. Although  Napoleon  was  ultimately  overthrown  mainly 
bj'  England's  influence,  yet  no  influence  could  keep  on  the 
throne  of  France  the  Bourbons,  whom  England  spent  so  much 
to  restore.  But  this  was  not  all.  The  attempt  to  force  on  France 
a  system  she  had  outgrown  was  hostile  to  the  great  principle 
which  lay  at  the  root  of  Burke's  political  philosophy.  That 
principle,  which  Burke  was  the  first  to  vindicate  at  large,  and 
which  gives  the  true  basis  of  jurisprudence,  cannot  be  so  well 
expressed  as  in  Burke's  own  words:  "It  would  be  hard  to 
point  out  any  error  more  truly  subversive  of  all  the  order  and 
beauty,  of  all  the  peace  and  happiness  of  human  society,  than 

^     the  position  that  any  body  of  men  have  a  right  to  make  what 

laws  they  please,  or  that  laws  can  derive  any  authority  from 

,  their  institution  merely,  and  independent  of  the  quality  of  the 

»  7n/.  §  64.  • 
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ubject  matter.     All  human  laws  are,  properly  speaking,  only  M 
eclaratory."*    The  same  principle  he  thus  reiterates  after  a^ 
ong  interval  of  time  in  his*  *'  Reflections  on  the  Proceedings 
f  the  National  Assembly :"    '*  These  exceptions  and  modifica- 
ions/'  he  says,  speaking  of  the  qualifications  essential  to  all 
^piractical  legislation,  and  eminently  to  that  involving  political 
onsiderations,  "  are  made,  not  by  the  process  of  logic,  but  by 
rules  of  prudence.     Prudence  is  not  only  first  in  the  rank  of 
virtues^  political  and  morale  but  she  is  the  director^  the  regulator^ 
standard  of  them  all.     As  no  moral  questions  are  ever  ab- 
tract  questions,  this,  before  I  judge  upon  any  abstract  propo- 
itioD,  must  be  embodied  in  circumstances ;  for  since  things  are 
Ight  and  wrong ^  morally  speaking^  only  by  their  relation  and  con- 
ection  with  ot/ier  things^  this  very  question  of  what  it  is  politically 
ght  to  grants  depends  upon  its  relation  to  its  effects.'*^    "  Circum- 
stances," he  adds,  "give  in  reality  to  every  political  principle 
ts  distinguishing  color  and  distinguishing  effect.   The  circum- 
stances  are  what  render  every  civil  and  political  scheme  benefi- 
ial  or  obnoxious  to  mankind."   And  so  of  another  striking  pas-, 
in  which  Burke  says:    "Prejudice  (that  is  to  say,  tradi- 
"C:io»ary  influence)  renders  a  man's  virtue  his  habit,  not  a  series 
unconnected  acts.    Through  just  prejudice,  his  duty  becomes 
part  of  his  nature."    "Is  not  this  to  say,"  so  justly  speaks  Mr. 
orley  in  his  essay  on  Burke,  "  in  other  words,  that  in  every 
Yuan  the  substantial  foundations  of  action  consist  of  the  accu- 
vmulated  layers  which  various  generations  of  ancestors  have 
placed  for  them  ?"  Or,  as  Burke  puts  it,  laws  to  work  well  must 
l>e  in  response  to  national  conscience,  and  must  satisfy  national 
Yieeds,  as  moulded  by  natural  traditions.      Mere  speculative 
excellence  will  not  make  them  good  in  practice.*     A  nation 
oan  be  divorced  neither  from  it«  past  nor  its  future.     Its  geo- 
graphical position,  its  climate,  its  religion,  its  products,  and 
above  all,  its  popular  conscience  and  aptitudes,  are  to  be  taken 
Into  account.     A  law  very  well  suited  to  Russia,  for  instance, 
might  be  very  ill  suited  to  the  United  States.     A  law  which 
one  nation  has  been  gradually  educated  to  receive,  might  be 

1  Tracts  on  the  Popery  Laws,  cap.     27.     As  to  Burke's  influence  in  this 
iii.   part  i.      See  mor^  fuUy,  supra,  §     country,  see  in/ra,  §  3()5, 

•  Supra  f  §  21. 
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impracticable  for  another  nation.  The  laws  which  Locke  de- 
vised for  the  government  of  colonial  Carolina,  admirably 
fitted  as  the}'  might  have  been  for  a  populous  state  with  a 
homogeneous  highly  civilized  population,  utterly  failed  when 
applied  to  a  sparsely  settled  colony,  peopled  by  three  distinct 
1  races.*  The  d  priori  constitutions  proposed  by  French  politi- 
i  cians  in  the  national  convention  equally  failed.  A  system  of 
1  laws,  to  be  permanently  effective,  must  grow  from  the  people. 
/  No  laws,  as  it  is  well  said,  can  be  better  than  the  people  they 
are  to  govern.  And  Burke's  main  objection  to  the  French 
Revolution  was  that  it  was  a  movement  dictated  not  by  the 
people  to  jx)liticians,  as  was  the  case  with  the  American  Revo- 
lution, but  by  politicians  to  the  people.  There  is  no  retreat 
even  in  the  last  of  his  writings  from  the  rule  laid  down  by 
him  in  the  beginning  of  his  career..  "I  am  not  one  of  those 
who  think  that  the  people  are  never  wrong.  They  have  been 
so,  frequently  and  outrageously,  both  in  other  countries  and 
in  this.  But  I  do  say,  that  in  all  disputes  between  them  and 
their  rulers,  the  presumption  is  at  least  upon  a  par  in  favor  of 
the  people." 

§  54.  Kant  probably  never  came  across  the  works  of  Burke, 
but,  as  the  basis  of  his  system,  he  hits  upon  the  same 
truths,  however  much  he  varies  in  their  application. 
Equally  with  Burke  he  repudiates  the  theory  that  specula- 
tive happiness  is  the  object  of  legislation,  arguing  that  this 
standard  is  fallacious,  as  there  is  no  agreement  as  to  what 
happiness  really  is.  Equally  with  Burke  he  rejects  the  idea 
of  d  priori  philosophical  legislation.  Indeed,  Kant's  great 
service  is  that  he  shows  the  independence  of  practical  and 
speculative  reason,  separating  ethics  and  jurisprudence  from 
metaphysics.  Entrance  into  society,  indeed,  is  an  d  priori 
necessity ;  but  society,  when  once  organized,  generates  con- 
sciously or  unconsciously  such  laws  as  are  suited  to  its  condi- 
tions, and  obedience  to  them,  as  well  as  performance  of  con- 
tracts, constitute  a  ^ategoriflaLimperativ.e  non-compliance  with 
which  can  only  be  excused  by  necessity.  Several  passages  in 
the  works  of  this  great  author,  it  is  true,  introduce  distinc- 

I  Supra,  §§  21-24. 
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tions  which  it  is  difficult  to  reconcile  with  the  rules  we  have 
just  stated.  But  be  this  as  it  may,  Kant,  as  far  as  concerns 
the  question  immediately  before  us,  takes  the  same  ground  as 
Burke. 

§  55.  Savigny,  also,  while  following  in  the  same  line,  does 
not    notice,  and  no  doubt  was  unacquainted  with 
Burke's  discussion  of  the  topic  before  us  ;  and  the         *        * 
similarity  of  Savigny's  views  with  those  of  Burke  may  be 
explained  on  the  ground  of  the  naturalness  of  such  conclusions 
in  practical,  and  at  the  same  time  highly  cultivated  and  liberal 
minds,  shocked  at  the  wild  s{)eculative  legislation  of  the  theo- 
rists of  the  French  Revolution.     But  to  Savigny  has  been 
paid,  at  least  on  the  continent  of  Europe,  an  honor  which  has 
been  denied  Burke;  for  while  Burke's  expositions — the  most 
eloquent  political  treatises,  taking  them  as  a  whole,  published 
in  modern  times — have  attracted  but  little  notice  out  of  Eng- 
land, Savigny  is  venerated  as  the  founder  of  what  is  called  the 
historical  school  of  jurisprudence,' — historical,  because  one  of 
its  chief  features  is  its  insistance  on  the  position  that  no  nation 
can  be  fitted  out  with  a  system  of  laws  chosen  for  their  specu- 
lative excellence,  but  that  its  particular  past,  as  well  as  its 
particular  present,  and  its  distinctive  conscience  and  genius, 
will  of  themselves  produce  such  laws  as  will  best  meet  its  wants. 
The  law  of  a  people,  he  argues,  like  its  language,  its  popular  . 
customs,  its  arts,  has  no  independent  existence,  but  is  a  niani-  i 
fetation  of  popular  need  and  of  popular  sense  of  fitness.     The 
^^t,  indeed,  is  not  what  the  people  need,  or  are  ca})able  of  at  ^ 
^^y  one  particular  moment.     We  cannot  sever  any  moment 
^f  time  from  the  past  or  from  the  future.    A  nation  has  certain  i 
J^^ds  and  capacities  now,  because  it  has  been  educated  to  them  j 
^y  a  series  of  generations;  and  we  must  take  this  education " 
^'^  view  in  estimating  the  wisdom  of  any  laws  the  nation  may 
^uire.  Neither  can  a  nation  be  severed  from  its  future.   The 
wisdom  of  its  laws  is  to  be  estimated  in  view  of  their  adapta- 
*^on  to  the  future  as  well  as  to  the  present.     Originally,  so  ' 
Savigny  argues,  law  existed  in  the  popular  conception,  not  as 
*  compendium  of  rules,  but  as  a  practice  of  right,  exhibiting 

^  See  ibis  school  noticed,  supra,  §  6. 

89 


rl 


R  AO.]  COMMBNTARIBS   ON   LAW.  [CHAP.  II. 

iUolf  in  symbolical  acts.  But,  as  in  individuals,  the  cultiva- 
tion of  language  and  of  art  moves  with  unequal  steps,  and 
requires  suitable  schooling,  so  with  law, — its  development  de- 
IKjndH  on  the  past  as  well  as  the  present  characteristics  of  the 
l»oople,  and  requires,  in  order  that  this  development  should 
progress,  study  on  the  part  of  jurists  as  a  profession.  The  im- 
pulse to  legislation  comes  from  the  nation  as  a  body ;  it  is  by 
legal  thinkers  as  a  class  that  this  impulse  is  technically  shaped. 
But  to  the  nation,  as  an  organic  continuous  whole,  are  its  laws 
to  be  traced.  What  the  nation,  in  the  long  run,  has  willed, 
its  laws  will  be.  The  nation  must  change  the  laws;  the  laws 
cannot  change  the  nation  unless  it  wills  to  be  changed. 

§  56.  We  now  recur  to  a  distinctively  English  school,  the 
earliest  impulse  to  which  was  given  by  Hobbes,* 

and  Austtn  ^^^'  ^^^^^  ^  ^^"S  period,  was  followed  by  two  emi-. 
nent  thinkers,  almost  of  our  own  day,  Bentham  and 
Austin.  Of  Bentham  and  Austin,  as  the  modern  exponents 
of  what  is  called  the  analytical  school,  we  will  have  occasion 
to  sf>eak  more  fully  hereafter.*  At  present  it  is  sufficient  to 
say  that  they  unite  with  Hobbes  in  ascribing  the  origin  and 
authority  of  law  to  the  secular  sovereign.  It  is  by  the  sov- 
ereign, whoever  he  may  be,  and  not  by  national  tradition,  or 
national  conscience,  or  national  impulse,  unless  adopted  laud 
enforced  by  the  sovereign,  that  laws  are  made.  The  defects 
arising  from  this  limitation  will  be  hereafter  considered.*  In 
this  section  it  may  be  sufficient  to  give  Austin's  definition  of 
sovereignty,  and  point  to  some  of  its  faults  and  its  advan- 
tages. "  If,"  he  declares,  "a  determinate  human  superior,  not 
in  the  habit  of  obedience  to  a  like  superior,  receive  habitual 
obedience  from  the  bulk  of  a  given  society,  that  determinate 
superior  is  sovereign  in  that  society,  and  the  society,  including 
the  superior,  is  a  society  political  and  independent."  This, 
with  the  context,  is  thus  paraphrased  by  Sir  H.  Maine:*  "  There 
is,in  every  independent  political  community — that  is,  in  every 
political  community  not  in  the  habit  of  obedience  to  a  supe- 
rior above  itself — some  single  person  or  some  combination  of 

*  Supray  §  47.  •  /'j/Va,  §§  91  et  seq, 

«  Jn/rOf  §§  90  et  seq. ;  supra^  §§  2-6.  *  Early  Hist,  of  Inst.,  Lect.  XII. 
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j)er8on8,  which  has  the  power  of  compelling  the  other  mem- 
bers of  thecoramanity  to  do  exactly  as  it  pleases.    This  single 
"person  or  group — this  individual  or  this  collegiate  sovereign 
^to  employ  Austin's  phrase)  may  be  found  in  every  indepen- 
dent political  community,  as  certainly  as  the  centre  of  gravity 
■in  a  mass  of  matter.     If  the  community  be  violently  or  volun- 
tarily divided   into  a  number  of  separate  fragments,  then,  as 
eoon  as  such  fragments  have  settled  down  (perhaps  after  an  in- 
"terval  of  anarchy)  into  a  state  of  equilibrium,  the  sovereign 
"will  exist,  and  with  proper  care  will  be  discoverable  in  each 
of  the  now  independent  portions."    The  defect  of  this  defini- 
"tion  is  that  it  is  inapplicable  to  a  federal  system,  like  the 
TJnited  States,  in  which  certain  special  functions  of  sover- 
eignty are  given  to  the  Federal  government,  while  the  resi- 
<luum  of  sovereignty  is  in  the  states.    This,  however,  could  be 
i"emedied  by  making  Mr.  Austin's  definition  run  as  follows: 
**  A  determinate  human  superior,  etc.^  who  receives,  in  certain 
'^'elaiions^  habitual  obedience  from  the  bulk  of  a  given  society, 
\%  sovereign  in  such  relations  of  such  society,"  etc.     The  addi- 
tion of  the  words  italicized  enables  the  definition  to  cover 
^^ases  in  which  sovereignty  is  divided ;  and  hence  to  provide 
ztfor   systems,  likely  to  become  more  and  more  common,  in 
"^vhich,  under  sovereigns  limited  to  the  exercise  of  specific 
rffunctions,  are  grouped  a   series  of  local  governments,  each 
supreme  in  its  allotted  sphere.   Other  serious  objections  to  this 
criterion   have   been   already  incidentally  noticed,  and   will 
liereafter  be  more  fully  discussed.*     It  may  be  enough  to  say 
at  this  point  that,.as  a  matter  of  fact,  it  is  not  a  universal 
xequisite  of  law,  as  is  maintained  by  Austin,  that  it  should  be 
imposed  by  a  sovereign  and  enforced  by  a  sovereign  ;  and  that, 
so  far  from   such  being  the  case,  law,  to   be   permanently 
cflFective,  must  emanate,  consciously  or   unconsciously,  fronaJ 
the  nation,  and  correspond  to  national  conscience  and  needs.*' 

*  SfiprOj  §§  2,  23 ;  iw/m,  §§  92  et  seq*  force  as  the  agency  by  which  recon- 

^  See,  as   to  the  inapplicability  of  struction   was  to   be   effected.      They 

these  tests  to  the  United  States,  supra,  differed,    however,    in   their  objects  ; 

§§  23  e<  seq.  Hobbes  making  the  object  of  recon- 

Uobbes   and   Bentham  were   reoon-  struction  to  be  the  good  of  the  com- 

stractionists,   appealing  to    sovereign  manity  under  the  direction  of  an  auto- 

91 


§  57.]  COMMENTARIES  ON   LAW.  [COAP.  II. 

j\  §  57.  Judore  James  Wilson,  one  of  the  framers  of  the 
Jtmpii  Federal  constitution,  and  a  judge  oLtJ^^Suprenne 

wiis^m.  dnwt  of  the  United  States,  gave,  in'l&^'a  couree 
of  lectures  on  law,  in  which  he  discussed  with  much  fulness 
the  topic  before  us.  He  controverts,  as  we  have  seen,  the  posi- 
tions of  Blackstone  and  Hobbes,  and  then  proceeds :  "Now 
that  the  will  of  a  superior  is  discarded  as  an  improper  prin- 
ciple of  obligation  in  human  laws,  it  is  natural  to  ask.  What 
principle  shall  be  introduced  in   its  place?     In   its  place  I 

^  introduce  the  consent  of  those  whose  obedience  the  law  re- 
quires.   This  I  conceive  to  be  the  true  origin  of  the  obligation 

cFAt  f:\fi(H\  with  wisdom  as  well  as  with  representatives,  and  that  if  required, 
aliftoliite  fierce  ;  Bentham  making  this  the  sovereign  will  enforce  the  law  as  a 
objwt  to  \m  tlie  greatest  good  of  the  final  resort.  "The  local  force,"  so  it 
greati^Ht  number,  as  determined  by  the  is  put  by  Professor  Holland,  **  mast,  if 
»olw»r  and  mature  thought  of  the  peo-  only  for  the  preservation  of  the  peace, 
pie  as  a  bo<ly.  They  differed,  also,  in  be  supported,  in  the  last  resort,  by  the 
the  character  of  their  minds.  Both  whole  strength  of  the  empire."  (See 
were  practical,  but  while  Bentham  a  thoughtful  review  of  Mr.  Lightwood*! 
IsflUiKl  propositions  which  might  be  book  in  the  London  Spectator  of  October 
calle^l  edicts  on  almost  every  point  of  6,  1883.)  But  however  effective  this 
legislation,  Hobhes  contented  himself  answer  may  be  in  the  case  of  the  In- 
with  proiwunding  principles  which,  dian  village  communities,  as  put  by 
slirewdly  as  they  were  stated,  could  Sir  Henry  Maine,  it  does  not  hold  good 
only  be  effectively  used  by  the  aid  of  dis-  in  respect  to  the  early  laws  of  our  Ame- 
ciples  of  intelligence  equal  to  his  own.  rican  colonies.  These  laws  did  not 
Austin,  on  the  other  hand,  was  not,  emanate  from  the  sovereign,  and  it  was 
aa  will  be  seen  more  fully  hereafter,  a  known  in  many  cases  that  they  were 
legislator,  as  was  Bentham,  nor  is  he  in  direct  antagonism  to  the  sovereign*! 
entitled  to  the  credit  due  to  Hobbes  of  views.  Many  of  them  were  not  only 
calling  public  attention  to  the  respon-  not  enforceable  by  the  sovereign,  but  it 
sibilityof  forc^.  He  has,  however,  the  was  known  that  the  sovereign  would 
great  merit  of  giving  to  the  public  spurn  them  when  they  were  brought 
expositions  which,  obscure  as  they  are  to  his  notice.  Yet,  as  we  have  more  . 
in  many  parts,  are  still  the  fullest  and  fully  seen,  they  were,  nevertheless,  I 
the  best  which  the  English  language  laws ;  and  some  of  them,  t.  e.,  those 
has  as  yet  produced  of  the  utilitarian  which  were  in  unison  with  the  con- 
aspects  of  jurisprudence.  Of  the  de-  tinuous  conscience  and  needs  of  the 
fects  of  his  system  we  will  soon  more  colonies,  were  afterwards  solemnly  de- 
fully  speak,  /w/ra,  §§  92  ft  seq.  clared  to  have  been  laws  from  the  set- 
;  To  Sir  Henry  Maine's  objection  that  tlement  by  the  colonies  when  they  be- 
■  cnstomary  law  is  not  imposed  by  a  came  states.  See  mpra^  §§  23  et  seq.; 
sovereign  nor  enforced  by  a  sovereign,  and,  as  to  North  American  Indians, 
the  answer  made  is,  that  the  people  sujyraf  §  26. 
who  impose  the  law  are  the  sovereign's 
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^f  human  laws."    "  Custom  is  of  itself  intrinsical  evidence  of 
consent.     How  was  a   custom   introduced?     By   voluntary 
.Adoption,    "fiow  did  it  become  general  ?    By  the  instances  of 
^woluntary  adoption  being  introduced.     How  did  it  become    \ 
lasting?    By  voluntary  and  satisfactory  experience,  which' 
.■titiiied  and  confirmed  what  voluntary  adoption   had  intro-  | 
^aced.     In  the  introduction,  in  the  extension,  in  the  continu- 1 
^nce  of  customary   law,  we  find  the  operations  of  consent 
'miniversally  predominant."^ 

§  58.  The  system  of  Mr.  Herbert  Spencer  will  be  hereafter 
xiiore  fully  noticed.*    It  is  sufiScient  at  this  point  to   Herbert 
ay  that,  according  to  Mr.  Spencer,  the  law  of  a  na-   8p<^"<^er. 
ion  is  the  product  of  custom  flowing  from  and  through  prior; 
enerations,  its  quality  and  its  course  modified  by  their  dis-| 
inctive  characteristics;  and, among  these  characteristics, con-/  i 
cience  is  one  of  the  most  effective.   Conscience  may  be  the  pro-  \ 
uct  of  hereditary  tendency,  acquiring  new  force  and  delicacy  ' 
n  each  successive  age  of  cultivation.   But  it  is  for  this  reason  ' 
one  the  less  effective  as  one  of  the  agents  by  which  law  is 
nerated.    Nor  does  this  evolution  exclude  the  idea  of  divine 
authorship  and  guidance. 

§  69.  There  is  unquestionably  much  in  Savigny's  exposition 
^hat  may  be  criticized.     We  may  be  unable  fully  to 

eree  with  him  in  treatinsc  a  nation  as  a  continuous   Law  is  the 

^  °  ,  product  of 

petual  person  ;  the  transmutations  and  absorb-    national 

conscience 

"^ions  of  nations  that  historj^  records  admonish  us   and  need. 
^hat   old   nations   may  be   extinguished   and    new 
^lations  called  into  life.     We  may  also  think  that  the  exist- 
ence of  a  '' Volksgeist*'  has  been  too  arbitrarily  assumed,  so 
^HT  as  it  implies  the  ascription   to  nations  of  constant  and 
cjistinct  tendencies  such  as  those  which  separate  individuals 
"from  individuals.     But  however  this  may  be,  we  cannot,  if 
xve  view  law  historically,  look  upon  it  otherwise  than  as  the 
product  of  national  conscience  and  need.     What  conscience, 
in  the  sense  in  which  the  term  is  here  used,  means  will  be 
f2onsidered  in   the  next  section.     It  is  sufficient  here  to  say 
that,  judging  from  what  we  know  of  the  past,  a  law  which  is 

1  WUson's  Lectnrea,  i.  99.  «  Infra,  §  106. 

98 


\ 


§  60.]  OOMMENTARIBS  ON   LAW.  [OHAP.  II. 

in  antagonism  with  the  conscience  of  the  nation  on  which  it 
is  imposed  cannot  permanently  stand;  a  law  which  national 
conscience  calls  for  will  sooner  or  later  be  established.^  But 
with  this  is  to  be  considered  the  factor  of  national  need.  In 
matters  in  which  conscience  is  not  imperative,  need,  or,  in 
other  words,  policy,  determines.  Hence  we  here  fall  into  the 
line  of  Burke  and  Savigny  in  maintaining  that  legislation,  to 
be  judicious  and  effective,  must  come  from  the  people  and 
conform  itself  to  their  sense  of  right  and  to  their  national 
needs,  as  moulded  by  their  past  training,  as  well  as  their 
present  environments.  It  may  be  that  the  historical  school 
has  led,  as  it  certainly  did  in  Burke's  case,  to  an  undue  rever- 
ence for  those  institutions  which  a  nation  has  outgrown.  But 
this  is  not  a  necessary  incident  of  the  theory  on  which  that 
school  rests.  On  the  Contrary,  the  recognition  of  the  con- 
tinuousnessof  the  existence  of  a  nation,  composed,  as  is  neces- 
sarily the  case,  of  elements  constantly  changing  and  developing, 
involves  the  corresponding  and  sympathetic  change  and  de- 
velopment of  the  laws  which  emanate  from  such  nation. 
Even  the  sense  of  right  itself  becomes  more  comprehensive, 
though  not  less  imperative,  with  the  progress  of  national 
culture.  Slavery,  for  instance,  which  was  approved  by  many 
of  the  most  eminent  divines  and  defended  by  many  of  the 
most  eminent  moralists  a  century  and  a  half  ago,  is  now 
universally  reprobated.* 

§  60.  Conscience,  in  the  sense  in  which  the  term  is  here 
used,  is  not  to  be  confounded  with  what  is  called  the 
CoDPcience    ^qyq\  gense,  SO  far  as  this  is  supposed  to  be  an  inde- 


\&  not  au 
inBulated 
moral 

ficDse,  but      elsewhere  abundantly   illustrated,^  it  being  shown 


inBuiated      pendent  agent.   Tliat  this  supposition  is  erroneous  is 


»  Supra,  §  27.  Chief  Justices,  ii.  p.  591.     The  "first 

•  Seo  on  this  point,  as  to  the  views  principles   of   all   law,"  as   found  in 

of  Herbert  Spencer,  in/ra,  §§  60,  lOtj.  Socrates,  are  that  law  should  be  bas^  ^ 

In   tlm  sense  of  the   text  is   to  be  on  the  right,  and  that  expediency  or 

understood    Lord  Mansfield's    famous  **  utility"  is  to  be  pursued  only  as  a 

tribute  to  Socrates  :    **  1  will  take  the  means  of  making  the  right  more  effeo- 

liberty  to  call  him  the  great  lawyer  of  tive.     See  supra,  §  43. 

antiquity,  since  the  first  principles  of  '  Whart.  and  St.  Med.  Juris.,  i.  §§ 

all  law  are  derived  from  his  philoso-  531-7 ,  Whart.  Crim.  Law,  8th  ed.  § 

phy." — Lord  Campbell's  Lives  of  the  46. 
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t^IiAt  the  TDoral  sense,  as  it  is  called,  is  not  a  distinct   *b  *  combi- 

Dation  of 

ultj  capable  of  becoming  insane  by  itself,  the  sense  of 

^st  of  the  system  being  sane,  but  that  it  is  only  reasoiTand 

lie  of  several  ingredients  of  a  common  nature.     It  and'tradZ 

akes  no  difference,  in  this  relation,  whether  the  tionai  ten- 

dencieSa 

oral  sense  is  the  result  of  long  processes  of  indi- 


idual  and  race  culture,  or  of  direct  divine  implantation  and 

uidance.*    That  reason  and  revelation  are  co-ordinate,  and 

^laat  laws  on  mutable  matters  are  mutable,  are  the  two  great 

ropositions  established  by  Hooker  in  his  masterly  treatise  ;* 

nd  even   assuming  certain  convictions   as  to   right   to  be 

divine  authorship,  they  are  co-ordinated  with   reason  as 

^*<>llow8:   (1)  By  reason  their  authority  is  to  be  tested.     It 

"^''oiild  be  a  peiiiio  prineipii  to  say  that  they  supersede  reason 

^^^oanse  they  are  divine  when  whether  they  are  divine  must 

^ '"Bt  be  determined  by  reason.    (2)  They  must  be  interpreted 

^y  reason.     There  is  no  revelation  which  may  not  be  ambig- 

^Oii8  either  from  the  terms  in  which  it  is  couched  or  from 

^k^^  objects  to  which  it  relates.     (8)  So  far  as  concerns  their 

^Implication  to  things  mutable,  they  are  to  be  modified  by 

son,  and  as  materials  on  which  reason  is  to  act  are  to  be 

timerated  national  aptitudes  and  tastes,  national  resources, 

^"^^tional  traditions.     In  the  incorporation  of  these  factors  in 

j'*^f3  materials  on  which  reason  is  to  act,  and  this  assignment 

reason  of  a  co-ordinate  rank  with   the  sense  of  right,  a 

tnmon  ground  is  found  on  which  the  ethical  and  historical 

^^Viools  unite.* 

*  See,  as  showing  the  power  of  race  •  See  supra,  §  6.    That  conscience,  in 

^"^Uure,  Herbert  Spencer's  Principles  this  sense,  is   recognized  by  common 

^t  Morality,  Appleton's  ed.,  1883,  and  law    rulings,   see   infra,    §   00.     Tliat 

^Iso  infra,  §  106.     In  the  Nineteenth  utility  is  not  a  substitute,  see  infra,  § 

Century  for  June,  1883,  will  be  found  97.  As  to  Hooker,  see  infra,  §  80  ;  supra, 

an  article  by  Miss  Cobbe,  contesting  §  33. 

the  heredity  of  conscience,  to  which  The  following  passage  from  Trende- 

tbere  is  a  reply  in  the  November  num-  lenburg,  the  greatest  of  German  logi- 

ber  of  the  same  paper  by  Mr.  Picton.  cians   (Naturrecht,  pp.  56  et  scq,),  is 

That  Mr.  Picton  is  in  error  in  ascribing  given  from  Prof.  Lorimer's  translation 

conscience  to  custom  is  shown  by  the  (Institutes,  2d  ed.,  195)  : — 

fact  that  by  conscience  is  custom  often  **  The  appetites  and  desires,  confined 

resisted  to  the  death.  and  limited,  are  separate  and  particu- 

*  Infra,  §  86.  lar   sides   of    human    nature,   of    the 
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)  I         §  61.  We  have  already  seen*  that  custom  is  the  first  step 
in  the  formation  of  law.     But  the  process  is  not  one  of  blind 

human   being   regarded   as   a  whole ;        The  development  of  conscience  re- 
and  an  evil  conscience  consists  in  the  ferred  to  in  the  text  is  thas  discussed : 
reflex  action  of  the  wliole  man  against  *' When  the  rise  of  conscience  is  oor- 
a  part  which  has  attempted  to  assert  rectlj  stated  in  its  natural  connection 
an   undivided    supremacy — an   action  and  mental  origin,  it  becomes  evident 
whicli  exhibits  itself  in   the  form  of  that  it  is  no  readj-made  organ,  with  a 
remonstrances,  accompanied  witli  cer-  definite  and  positive  purport,  but  that 
tain  painful  and  pleasurable  emotions,  it  develops  itself  in  the  midst  of  the 
The  phenomenon  of  a  good  conscience  relations  of  life  and  the  experiences  of 
is  still  more  readily  intelligible.     It  is  the  individual.     Though  the  idea  of 
the   assent   of  the  whole  man  to  the  the  whole  man — the  idea  of  humanitj 
action  of  a  part  which  has  remained  in  the   individual — which  constitutes 
in   harmony  with  his  general  nature,  the  last  determining  ground  of  con- 
What  is  called  a  warning  conscience  science  is  the  same  always  and  in  all, 
still   rests   on   the  same  ground.      It  it  depends  upon  a  number  of  subjective 
consists  in  remonstrances,  which,  aris-  circumstances,  which  are  ever  chang- 
ing out  of  the  whole   man,  forbid  the  ing  in  the  inner  life  of  the  individual, 
promptings  of  the  self-asserting  part  to  what  extent  the  whole  man  is  active 
before  they  liave  vindicated  their  su-  through  means  of  conscience.     By  di- 
premncy.  .  .  .  Language  has  striking  recting  our  attention  to  the  manner  in 
pictures  by  which  to  characterize  those  which  conscience  is  developed,  we  be- 
acts  of  se^f-judgment  which  terminate  come   acquainted  with   the  means  by 
in  profound!  emotions.     She  speaks  of  which  it  may  be  awakened  and  sharp- 
the  conscience  being  stunned  and  be-  ened,  rectified,  deepened,  called  into ao- 
numbed,  thereby  indicating  that  con-  tion,  and  guarded,  in  order  that  it  may 
dition  in  which  either  the  old  desires  become  a  clear  and  pure  divine  voice." 
and  passions,  or  some  new-born  desire        "Conscience,"  says   Prof.  Lorimer, 
or  passion,  has  so  absorlxed  the  whole  very   truly  (Institutes,  2d   ed.,  186), 
man  as  to  prevent  any  association  of  **i8   not   a   separate  faculty,  but  the 
ideas    from    an    opposite    point,    any  phase    in   which    our    whole    normal 
thought  which  prevents  the  whole  man  nature     appears     when     manifesting 
from  coming  to  light,  or  from  gaining  itself  ethically.     It  is  important  to  re- 
the     ascendency.       A     sleeping    con-  mark  that  the  sense  attached,  to  the 
science,  again,  is  opposed  to  a  waking  word  conscience,  when  it  did  come  into 
conscience,  the  former  exhibiting  very  technical   use,   whether   by   the   later 
nearly  the  phenomena  just  described,  representatives  of  the  Socratio  school 
whereas  the  latter  indicates  the  condi-  of  ethics  or  by  the  Orthodox  Christian 
tion   in  which,  after  peace   has   been  Church,    was   not  that  of  a  separate 
established,  either  the  whole  man,  or  faculty ,  still  less  of  a  sense,  resembling, 
another  side   of    the   man   from   that  in   any   degree,  however   remote,  our 
which   dominated    him   before,  comes  physical  senses.     Conscience,  as  they 
into  action  and  vindicates  the  ascend-  understood  it,   was  not  a  part  of  our 
ency  of  his  better  impulses."  nature  sitting  in  judgment  on  the  rest 


I 


*  Supra,  §  14. 
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development,  proceeding  without  either  volition  or  sense  of 
duty  on  the  part  of  those  by  whom  the  custom  is   ^ 

•^  r     "•  J  ^  Custom  the 

formed.     It  is  true  that  the  process  may  be  in  one  intermedin 
sense,  as  has  been  seen,  and  as  will  presently  be  more  *     *^  '•       . 
ixilly  noticed,  instinctive  and  unconscious.     Those  concerned    '  ^^^ 
i  ri  it  may  not  be  aware  that  in  setting  a  precedent,  or  in  fol- 
lowing a  precedent,  they  may  be  making  a  permanent  law.* 

our  nature,  bat  the  phase  in  which  ment  in  the  text,  it  is  to  be  interpreted 

irliole,  and   as  such  our  normal  by  reason  and  applied  by  reason. 

^Uie  appears  when  manifesting  itself        That  human  nature  is  indivisible— 

ically.'*  that  the  moral  sense,  therefore,  cannot 

It  in  not  necessary  to  the  existence  be  detached  from  that  nature  so  as  to 

^  moral  sense  that  knowledge  of  it  be  separately  sane  or  insane,  or  so  as 

'^otiid  be  communicated  by  revelation,  to  be  in  conflict  with  that  nature  as  a 


^loald  be   planted    as   an  innate  whole,  is  the  drift  of  the  argument  of 

<^dp)e  in  the  breast.     Thus  Kant,  the  second  and  third  of  those  oele- 

^OBwer  to  the  question,  *' How  do  we  brated  sermons  which  Bishop  Butler 

^iveatthe  consciousness  of  the  moral  has  devoted  to  this  topic.  One  or  more 

"^"•r  y»>  replies :  **  The  answer  is  the  same  of  the  passions  to  which  this  nature  is 

^^  ^n  the  case  of  any  other  proposition  subject  may  assail  it,  and  receive  aid 

^  ^f^^orif  that  we  are  conscious  of  a  prao-  from  within  ;  yet  the  assault  is  against 

^^^^^1  law  d  priori,  as  we  are  conscious  of  the  nature  as  a  whole,  conscience  being 

^oretical  ones,  by  attending  to  the  the  arbiter. 

^^^e«8ity  with  which  reason  obtrudes  This  is  shown  forcibly  by  Whewell, 

in  the  mind."    "  Our  conscious-  in  his  edition  of  Butler's  Sermons  on 

i  of  this  fundamental  law  is  an  ulti-  Human    Nature.     Butler,    he    justly 

«factof  reason,  for  it  issues  from  no  says,  is  far  from  accepting  the  doc- 

^H^eding  data,  «.^.,  the  consciousness  trine  of   tUb  existence  of   a   '*  moral 

^  ^^eedom,  but  is  thrust  on  the  mind  sense"    as    a    distinct    faculty.      '*It 

*^"^*'^crtly,  as  a  synthetic  4  ;>ru>n  propo-  may    be    doubted,"    says     Whewell, 

■"t-ion,  and  is  bottomed  on   no  intui-  "whether  such  a  crude  and  physical 

^^*^   whatever,  whether  d  priori  or  d  notion  of  a  moral  sense  was  ever  enter- 

iori,   .  .   .   It  is  the  single  isolated  tained   by   any    thoughtful  moralist; 

of  practical   reason,    announcing  for  the  judgment  of  man  concerning 

*^lf  as  legislative — sic  volo,  sic  jubeo,**  actions  as  good  or  bad,  cannot  be  ex- 

^t^phy.  of  Ethics,  Semple's  Trans,  pressed  or  formed  without  reference  in 

^1 — 102.     Now,  as  is  argued  by  Prof,  language  to  social   relations   aud  ac- 

r^^^'imer,  after  citing  these  passages,  knowleged  rights ;  and  the  apprehen- 

"^^^t  may  go  too  far  in   including  a  sion  of  this  implies  the  agency  of  this 

^ole  moral  system  in  this  **  categorical  understanding  in  a  manner  quite  dif- 

^*^Perative;"but,  thatthereisa  "cate-  ferent    from    the    perceptions   of    the 

^^t'ical  imperative"  which  commands  bodily  senses.     It  is  plain,  at  least,  as 

^^    to  follow  the   right  and  avoid  the  I  have  already  said,  that  Butler  never 

^^ong,  it  is  the  main  object  of  his  sys-  dreamt  of  asserting  a  moral  sense  in 

^^  toshow.     When  such  an  authority  any  such  use  of  the  term  as  this." 

^^  established,  then  to  follow  the  argu-  ^  See  tn/ra,  §  94. 
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They  may  nevertheless,  in  making  the  precedent,  or  in  follow- 
ing the  precedent,  be  acting  in  obedience  to  a  sense  of  right, 
•and  in  response  to  a  sense  of  need.  He  who  first  strikes  out  a 
path  across  a  country  partly  inclosed,  to  recur  to  an  analogy 
already  stated,  has  two  distinct  motives  pressing  upon  him.' 
The  first  may  be  called  conscience ;  he  has  his  duty  to  perform, 
he  must  perform  this  in  such  a  manner  as  not  to  trespass  on 
his  neighbor's  inclosed  field  which  lies  in  his  way.  It  might 
be  much  shorter  for  him  to  cut  across  that  field,  a  corner  of 
which  runs  out  on  the  open  waste  closing  up  the  direct  line  in 
which  he  might  otherwise  move.  But  his  sense  of  right  pre- 
I  eludes  him  from  climbing  his  neighbor's  fence  and  trampling 
on  his  neighbor's  sod.  He  therefore  skirts  round  the  inclo^ 
sure,  making  what  is  the  best  path  he  can  to  the  point  he  baa 
in  view.  JVith  the  sense  of  duty  and  right,  however,  comes  in 
the  sense  oF  need.  He  has  an  object  he  is  obliged  to  efifect; 
some  necessary  of  life,  it  may  be,  to  obtain.  He  therefore  hur- 
ries on  his  way,  yet  not  in  an  absolutely  straight  line.  "  On« 
may  walk  in  a  straight  line  across  a  waste,"  said  Dr.  Johnson, 
"  but  not  in  a  straight  line  through  Cheapside."  But  though 
it*  is  possible  to  walk  in  a  straight  line  across  a  waste — 
though  the  traveller  is  not  forced  to  swerve  to  and  fro  by  the 
tide  of  human  beings  he  meets — ^yet  even  across  a  waste  we 
rarely  find  a  path  that  is  straight.  A  thick  clump  of  under- 
brush is  in  the  way,  and  the  first  traveller,  instead  of  forcing 
himself  through  it,  passes  around  it;  and  his  steps  turn  to 
the  right  or  to  the  left  as  he  goes  on  to  avoid  a  stone  or  a 
hole.  The  next  persons  following  him  pursue  the  same  line, 
it  limy  be  because  the  print  of  his  feet  establish  a  sort  of  pre- 
cedent, it  may  be  because  this  is  at  once  the  most  convenient 
way,  the  sense  of  right  and  the  sense  of  need,  in  this  minor 
scale,  making  it  so.  After  a  while  the  path  is  formed.  It  is 
impossible  to  say  who  first  trod  it;  it  is  certain  that  those 
who  first  trod  it  did  so  without  the  intention  of  forming  a 
settled  way.  After  a  while  the  obstacles  that  caused  the  sway- 
ing of  the  path  to  and  fro  are  removed  and  forgotten  ;  the  brush 


1  See  Holland's  Juris.,  2d  ed.,  45. 
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is  cut  down,  the  stone  carried  away,  the  hole  filled  up,  and  no 
nneraory  of  them  is  retained.     The  crooked  path,  however,  re- 
nains;  and  sometimes  it  may  become  a  thoroughfare  in  a 
rreat  city.     It  was  produced  by  custom  started  by  a  sense  of 
iglit  and  sense  of  need;  the  sense  of  right  being  the  sense  of 
he  object  to  be  performed  and  of  the  duty  of  refraining  when . 
•erforniing  it  from  invading  the  rights  of  others;  the  sense | 
f  need  being  the  sense  of  the  importance  of  the  object,  and  of 
he    convenience  of  avoiding  any  obstacles  which  may  be  in; 
lie    way  of    being  reached.     So  it  is  with  law.     The  chief]  J 
gency  in  its  production  is  custom.     But  the  custom  finds  its 
rigrin  in  a  sense  of  right  and  a  sense  of  need.     These  influ- 
nces  act  at  first  only  on  one  or  two  persons.     Others,  how- 
ver,  follow  in  the  same  line,  either  because  the  impulse  and! 
bject  are  the  same,  or  because  the  path  is  laid.jL Gradually! 
here  is  a  general  acceptance  of  the  precedent  as  a  rule  ofl 
kCtion,  and  thus  the  precedent  becomes  a  custom,  and  the  cus-  ^ 
,om  becomes  a  law.  ^ 

§  62.  It  does  not  follow,  therefore,  that  the  law-making  func- 
t^ions  of  conscience  which  have  been  noticed  above  are   prjniaiy 
3^1ways  exercised  consciously.  Such  is  no  doubt  some-   }aw  making 

,  r>i  '  /I.  inetinctive 

times  the  case.  Conscience  ma}'  by  long  enorts  and  and  uucon- 
L>j  a  reiteration  of  earnest  appeal  overcome  the  re- 
51  stance  not  only  of  the  governing  classes,  but  of  the  body  of 
tlie  nation  itself,  as  was  the  case  in  England  with  the  statutes 
JT  iDoHshing  slavery  in  the  British  West  Indies.*  But  in  most 
:^^=Me8  the  operation  of  the  sense  of  right  is  instinctive  and  un- 
ic^nscions.  There  are  rare  conjunctions  when  statesmen  of 
srx^t  prescience  and  sagacity  may  see  that  a  particular  lawi 
^  essential  to  the  prosperity  of  the  people,  and  may  force  the 
actraeut  of  such  law.  But  the  common  law  as  a  whole, 
hile  it  moves,  moves  so  slowly  and  unobservedly,  that 
■^ough  it  occupies  in  each  generation  a  position  dift'erent  from 
hat  it  occupied  in  a  prior  generation,  at  no  particular  time 
II  it  be  spoken  of  as  in  motion.  It  is  in  this  respect  like  a 
^  lacier  which  is  congealed  and  yet  flows.  It  is  complex  and 
-^^nacious;  it  forms  a  solid  and  consistent  structure;  it  incor- 


1  Se«  suprot  §  20. 
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porates  in  its  volame  whatever  rights  belong  to  the  comma- 
nity,  either  corporately  or  individually;  yet  still  it  moves  on, 
and  not  only  moves  but  expands.  Bat  there  is  one  leading 
feature  in  respect  to  which  all  material  analogies  fail.  While 
the  law  moves  thus  unobservedly — while  new  rules  come  into 
existence  no  one  knows  how,  and  no  one  knows  when — it 
moves  in  complex  sympathy  with  the  conscience  and  geuins 
of  the  people  from  whom  it  emanates.  Spontaneously  and 
instinctively  there  appears  a  redress  for  every  wrong,  and  a 
retribution  for  every  injury.*  So  arises  the  common  law, 
which,  from  its  very  nature,  iBuctuates  instinctively  with  the 
people  whose  sense  of  right  it  expresses,  and  whose  needs  it 
meets.  And  no  code  that  is  not  in  like  manner  declaratory 
of  the  popular  sense  of  right  and  need  can  stand.  The  code 
Napoleon  has  often  been  spoken  of  as  if  it  were  the  creation 
of  the  great  chieftain  whose  name  it  bears.  But  the  perma* 
nency  of  the  code  Napoleon  is  attributable,  (1)  to  its  adapta- 
tion to  the  settled  habits  and  needs  of  the  French  people,  (2) 
to  the  comprehensive  elasticity  of  its  terms.  It  is  because  it 
is  the  expression  of  the  national  will,  and  because  its  terms 
are  broad  enough  to  give  play  to  national  changes,  that  it 
continues  to  exist.*  ^ 

§  63.  The  question  of  the  basis  of  law,  which  we  have  here- 
Authority  tofore  discussed,  necessarily  involves  the  much  con- 
caiis  for  tested  question  of  precedence  between  law  and 
law  limits  authority.  It  is  insisted  by  Hooker,'  by  Locke,  and 
^^   ^    J'     by  Burke,  that  law  is  more  or  less  the  product  of 

>  See  Whar.  Crim.   Law,    8th  ed.,    perfe<itions  which  are    in  us,   living 

§§  15  et  seq.  singly  and  solely  by  ourselves,  we  are 

*  Infra,  §  114.  natarally  induced  to  seek  communion 
'Mt    (the    common    law)    was  the    and  fellowship  with  others.     Thi$wa9 

outgrowth  of  the  habits  of  thought  and  the  cause  of  men's   uniting  themselve$  at 

action  of  the  people,  and  was  modified  Jirst  in  politic  societies,  which  societies 

gradually  and  insensibly  from  time  to  could  not  be  without  government,  nor 

-    time  as  those  habits  became  modified,  government  without  a  distinct  kind  of 

and  as  civilization  advanced,  and  new  law  from  that  which  hath  been  already 

inventions  introduced  new  wants  and  declared."     Hooker,  Eco.  Pol.,  Book  i. 

conveniences,  and  new  modes  of  busi-  ch.   z.   §   1.      *'  The  assent  of   them 

ness.*'  Cooley's Const.  Lim. ,4th  ed.,  28.  who  are  to  be  governed  seemeth  ne> 

•  **  To  supply  those  defects  and  im-  cessary.*'     Ibid.  §  4.     "They"  (thoaa 
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cof isent ;  and  in  the  hands  of  Rousseau  this  view  took  the 
Bhape  of  a  social  contract,  from  which  all  government  ema- 
nates.   On  the  other  hand,  it  is  maintained  by  Hobbes  that 
law   cannot  exist  without  a  law  maker,  who  is  necessarily 
the  sovereign ;  and  this  view  is  accepted  by  Bentham  and 
by  Austin.    Both  of  these  views  are  in  part  true.    There  is, 
on   the  one  side,  no  system  of  law  which  is  not  traceable 
more  or  less  to  consent.     This  is  so  with  England  and  France, 
as  much  as  it  is  with  the  United  States;  and  even  Austria, 
when  she  traces  her  pedigree  back  of  the   reorganization 
consequent  on   the  French  Revolution,  reverts  to  election 
as  the  basis  on  which  rested  the  imperial  sceptre.    On  the 
other  hand,  it  is  impossible  not  to  see  the  Force  of  the  position 
of  Bentham  and  Austin,  that  to  assume  a  law  necessarily 
Assumes  a  prior  lawgiver.     To  this,  however,  two   replies 
n^ ay  be  offered:   (1)  A  lawgiver  is  not  necessarily  a  separate | 
F^TBonal  sovereign.     CSonscience  is  itself  a  lawgiver,  and,  as - 
^^e  have  seen,  is  of  all  lawgivers  the  most  potent  and  most  /A 
^'idely  recognized.    (2)  Even  supposing  that  a  law  assumes 
*  prior  external  personal  authority,  this  authority,  so  we  may 
ff^ther  from  the  history  of  past  legislation,  is  not  a  sovereign  I 
Permanently  established,  since  to  such  establishment  law  is 
^    prerequisite,  but  a  mere  provisional  proposer  of  legislation. 
The  English  statesmen  who  invited  William  of  Orange  to 
invade  England   proposed  a  new  system   for  England;   but 
tlxie  system  was  not  established  until  it  received  the  assent 
of  the  convention  parliament.     Jefferson,  in  his  letters,  and 
Patrick  Henry  and  John  Adams,  in  their  8i)eeche8,  proposed 
the  organization  of  an  independent  government  in  the  United 
State8,but  this  government  owed  its  establishment  to  the  action 
of  the  people  legislating  through  their  chosen  representatives. 
When  the  house  of  representatives  of  the  United  States,  in 
^^39,  was  in  a  state  of  apparently  helpless  confusion,  owing 
*^  a  failure  to  organize,  Mr.  John  Quincy  Adams,  then  a 
Member  of  the  house,  as  eminent  for  ability  and  integrity  as 
^^^  public  services,  took  upon  himself  to  intervene  as  a  pri- 

^^     framed    existing    goyernments)    laws  wherein  all  men  might  see  their 
^^w   that  to  live  by  one  man's  will,    duties  beforehand,  and  know  the  peu- 

Vtecati^Q  the  cause  of  all  men's  misery,     alties  of  transgressing  them.''   lb.  §  5, 

^^  constrained    them  to  come  unto    see  tn/ra,  §  86. 
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vate  member,  and  assume  the  temporary  position  of  speaker. 
This  was  without  law;  nor  did  it  make  law  ;  but  it  was  the 
impulse  to  a  reorganization  by  which  law  was  made.  Such, 
in  fact,  is  the  sequence  we  can  suppose  always  to  exist.  A 
father,  for  instance,  starts  the  law  for  the  family,  but  the 
family  afterwards  mould  the  law.  A  new  era  in  the  life  of 
the  community  approaches,  and  this  era  is  heralded  by  a  re- 
former who  opens  the  way  to  legislation,  which  is  the  emana- 
tion not  of  his  will,  but  of  that  of  the  community  to  which  it 
is  to  apply.  Hence  it  is,  that,  while  authority  starts  law,  law 
limits  authority.  A  claimant  to  sovereignty  may  give  the 
impulse  to  legislation,  but  it  is  legislation  which  determined 
sovereignty.  In  this  sense  we  are  to  accept  Bacon's  position, 
already  noticed,'  that  it  is  the  law  which  makes  the  king.  The 
law  determines  who  the  king  is,  and  to  what  extent  he  is  to 
be  obeyed.  "Towards  the  king  himself,  the  law  has  a  double 
office  or  operation:  the  first  is  to  entitle  the  king  or  design 
him ;  and  in  that  sense  Bracton  saith  well  (lib.  ii.  fol.  5,  and 
lib.  iii.  fol.  107) :  Lex  facit  quod  ipse  sit  rex  ;  that  is,  it  defines 
his  title.  .  .  .  The  second  is,  that  whereof  we  need  not 
speak  in  good  and  happy  times  such  as  these  are,  to  make  the 
ordinary  power  of  the  king  more  definite  or  regular.  For  it 
was  well  said  by  a  iath^v^  plenitudo  potestatis  est  plenitudo  tern- 
pestatis.  And,  althougli  the  king  in  his  person  be  solutus 
legibus^  yet  his  acts  and  grants  are  limited  by  law,  and  we 
argue  them  every  day."'  In  other  words,  law  tests  the  title 
of  sovereignty  and  determines  its  extent. 

§  64.  We  have  already  noticed  that  there  are  two  distinct 

theories  set  forth  as  to  the  basis  of  the  common  law 

law"™ this    ^"  ^^'^  country.^    The  first,  the  conquest  theory,  as 

country        \i  niav  be  called,  is  that,  as  the  colonization  of  this 

product  ''  \ 

not  of  con-    country   was  effected   by  conquest,  the  law  of  the 

quest,  nor  ,  . .  •        •      r  ^m 

ofcoioQiza-   conquered  community  remains  in  force  until  super- 

iJdopt^on.^^  seded  by  the  conqueror.     If  this  be  true,  then  over 

such  portions  of  this  country  as  were  conquered  from 

the  Indians,  Indian  law  would  remain  in  force  until  superseded 

I  Supraj  §  2.  'As  to  relations  of  the  common  law 

<  Case  of  the  Post-Nati,  15  Bacon*s    to  American  j  urispradence  see  siipra, 
Works,  Spedding's  ed.,  200.  §  25. 
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by  Sritish  law  specifically  imposed  ;  and  the  same  conclusion, 
mittatis  mutandis^  would  be  reached  as  to  the  Dutch  law  in  the 
colonies  conquered  from  the  Batch,  the  Spanish  law  in  the 
colonies  conquered  from  Spain,  the  French  laws  in  the  colonies 
ceded  by  France.    That  this  is  the  case  with  the  colonies  con- 
quered from   the  Indians  is  maintained  by  Blackstone^  and 
other  eminent  commentators ;  but  to  this  it  may  be  replied, 
(1)  as  is  said  by  Marshall,  C.  J.,  the  Indians  did  not  possess  a 
distinct  national  existence,  and  (2)  they  did  not  possess  a  sys- 
tem of  law  which  could  be  the  basis  of  the  law  of  any  civilized 
people.    There  is  a  good  deal,  it  is  true,  to  sustain  this  theory 
in  the  history  of  Louisiana,  where  the  Roman  law  remains  as 
the  basis  of  the  local  law,  while  so  much  of  the  English  law  as 
is  in  force  has  been  imposed  distinctively  by  statute.     But  the 
theory  does  not  hold  good  with   respect  to  California  and 
Texas,  in  which  the  Spanish  law — or  Roman  law,  on  which 
the  Spanish  rests — has  left  no  traces  except  in  its  relation  to 
land  titles   prior  to  the   separation   from  Mexico.      Similar 
questions  arise  in  respect  to  New  York  and  the  settlements  on 
the  Delaware,  which  were  conquered  by  the  English  from  the 
I^utch,  the  Dutch,  as  to  the  Delaware  settlements,  having  dis- 
possessed the  Swedes.     If  .the  conquest  theory  is  correct,  then 
^he  Dutch  law  is  at  the  basis  of  the  law  of  New  York,  and 
^^80  much  of  the  English  law  is  in  force  as  has  been  ex- 
pressly imposed  by  the  English.*  ^ 

*  1  Black  Com.,  107 ;  1  Steph.  Com.,  late  for  the  colonies,  yet  a  colony  is 

^^7'  not  considered  as  affected  by  acts  of 

'  The  distinction  is  thus  pnt  in  Ste-  parliament  passed  after  its  acquisition, 

pHen'g  Com.  (8th  ed.,  1880),  i.  104:  and  while  it  is  subject  to  other  legisla- 

*  In  case  of  a  colony  acquired  by  occu-  tive  authority,  .  .  .  unless  it  be  refer- 

P*^cy,  acts  of  parliament  passed  before  red  to  in  the  act,  or  unless  the  act  be, 

»*  Acquisition,  come  into  force  imme-  from  its  nature,  obviously  intended  to 

<liately  upon  that  event,  as  part  of  the  affect    all    our    possessions    wherever 

^^eral  law  of  England — as  to  all  pro-  situate. *'     If  this  conception  be  true, 

Anions  at  least,  not  unsuitable  to  its  the  question  how  far  English  statutes 

^^&l  circumstances.      But  a  colony  were  adopted  by  the  English  colonies 

^^^  by  conquest  or  cession  is  not  in  in  this  country  would  be  dependent  on 

f^^A^iral  affected    by  statutes    of   the  the  question  whether    such    colonies 

"^ited Kingdom  passed  before  its  acqui-  were  conquists  or  discoveries. 

BitioQ.'t  j^  .g  ^|g^  stated  that  '*  though  That  the  English  took  New  York  as  a 

*^  ^  competent  to  parliament  to  legis-  conquest  from  the  Dutch  is  maintained 
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^~  The  second  theory  is  that  of  discovery,  as  it  is  called ;  it 
being  held  that  the  first  discoverers  of  an  uncivilized  country 
bring  to  it  their  common  law.  That  the  English  were  the 
first  discoverers  of  the  Atlantic  seaboard  is  maintained  as  a 
matter  of  fact;  and  from  this  flows  the  conclusion  that,  if  this 
theory  be  correct,  they  planted  on  the  Atlantic  seaboard  the 
English  common  law.  But  the  difiiculty  as  to  this  theory  is 
that  it  rests  on  an  assumption  singularly  arbitrary.  If  the 
first  discoverer  of  the  new  world  stamped  on  it  the  jurispru- 
dence of  his  country,  that  jurisprudence  was  certainly  not  the 
common  law  of  England.  If  the  first  settlers  on  the  Missis- 
sippi Valley  gave  to  that  valley  their  jurisprudence,  then  to 
the  Roman  and  not  to  the  English  common  law  must  we  look 
for  our  primordial  system.  Nor,  even  assuming  that  English- 
men were  the  first  discoverers  of  our  Atlantic  seaboard,  did 
England  exercise  over  her  North  American  colonies  that  care 
which  the  planting  of  a  systematic  jurisprudence  assumes. 
The  colonists  of  New  England  left  England,  not  under  gov- 
ernment tutelage,  as  England's  agents,  but  in  sullen  revolt 
against  England,  to  escape,  not  to  extend,  English  laws  in  the 
shape  they  then  assumed.^  The  colonists  of  Pennsylvania  were 
also  most  of  them  exiles  for  conscience'  sake.  It  was  other- 
wise, it  is  true,  with  the  colonists  of  the  more  southern  colo* 
nies;  but  these  colonists  cannot,  any  more  than  their  northern 
neighbors,  be  regarded  as  England's  representatives  for  the 
establishing  in  America  of  English  jurisprudence.  "  When 
I  know  that  the  colonies,"  said  Burke,  in  his  speech  on  con- 
ciliation with  America, ''  in  general  owe  little  or  nothing  to 
any  care  of  ours,  and  that  they  are  not  squeezed  into  this 
happy   form   by  the   constraint  of  watchful  and   suspicious 


by  Judge  Tucker  (Tucker's  Black.,  i. 
382),  by  eminent  colonial  counsel  con- 
sulted on  this  point  (Smith's  Hist.  N. 
Y.,  p.  248),  and  by  Lord  Mansfield, 
Cowp.  211.  See  21  Alb.  L.  J.  9.  It 
has  been  held  by  the  Court  of  Appeals 
that  the  Dutch  were  during  their  occu- 
pancy the  political  sovereigns  of  New 
York.  Dunham  v,  WiUiams,  37  N.  Y. 
251.     And  see  argument  of  counsel  in 
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Jackson  v.  Qilchrist,  15  Johns.  89.  On 
the  other  hand,  Chancellor  Walworth 
expressly  claims  that  the  English  title 
to  New  York  is  that  of  discoverere, 
bringing  with  them  their  own  law. 
Canal  Appraisers  v.  People,  17  Wend. 
570. 

>  See  Dr.  Franklin's  remarks,  supra, 
§  22. 
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go^vernment,  bnt  that,  tbron^h  a  wise  and  salutary  neglect,  a 
generous  nation  has  been  suffered  to  take  her  own  way  to  per- 
fection; when  I  reflect  on  these  effects,  when  I  see  how  profit- 
able they  have  been  to  us,  I  feel  all  the  pride  of  power  sink, 
and  all  presumption  in  the  wisdom  of  human  contrivances 
melt  and  die  away  within  me.     My  rigour  relents — I  pardon 
something  to  the  spirit  of  liberty."     It  was  the  "spirit  of 
liberty"  which  led  not  merely  to  the  settlement  of  Englishmen 
in  this  country,  but  to  their  selection  of  a  system  of  laws  of 
their  own.   It  is  true  that  English  statesmen  and  philosophers 
devised  schemes  of  law  for  colonial  government ;  but  these 
schemes  were  never  seriously  pressed,  and  soon  fell  to  the 
ground.^    The  laws  the  colonies  made  were  neither  dictated 
by  England  nor  favored  by  England.     The  best  of  these  laws 
Were  rejected  by  England  and  grew  up  in  the  teeth  of  Eng- 
land's veto*    The  common   law  of  each  province,  and  the 
statute  law  of  each  province,  was  made  by  itself.     It  took 
^^tat  it  wanted  from  English  jurisprudence.    It  refused  to 
Accept  what  it  did  not  want,  no  matter  how  strongly  it  might 
^^^  pressed   by  crown  or  proprietor.     And  it   added,  in  the 
^^«th  of  I'oyal  or  proprietary  inhibition,  whatever  it  was  im- 
pelled to  addby  its  conscience  or  its  sense  of  need. 

The  third  theory,  and  that  which  is  most  consistent  with 
^ "Reviews  taken  in  the  preceding  pages,  is  that  of  popular  adop- 
^^on;  it  being  assumed  by  this  theory  that  the  inhabitants  of|  j 
^Hch  province  evolve  a  common  law  in  harmony  with  theirl 
^i^ditions  and  habits,  and  in  submission  to  their  conscience 
and  sense  of  need.* 

^  Supra,  §  21.  seems  to  be  asserted   in   Bogardus   v. 

*  Supra,  §§  22-6.  TriDity    Church,   4   Paige,    478.      As 

'  See  supra,  §  25.  sanctioDing  the  text,  see  De  Ruyter  i;. 

*rhe  growth  of  law  in  Pennsylvania  St.  Peter's  Ch.,  3  Barb.  Chanc.  119  ; 

has  been  distinctively  discussed,  Jiupra,  Sharswood's  Blaokstone,  i.  107,  note. 

^  23.    The  early  history  of  New  York  And  see  further,  supra,  §§  16,  22. 

WW  ig  given  in  a  series  of  excellent  To  sustain  the  theory  of  adoption 

•'^cleg  in  the  Albany  Law  Journal,  (the  third  theory  stated  in  the  text) 

^^^'  XX.  pp.  326,  466 ;  vol.  xxi.  pp.  7,  may  be  cited  Chancellor  Kent's  state- 

^^'j  267.  ment  (Com.  i.  473),  that  the  common 

That  the  English  colonists  brought  law  of  England  **  was  imported  by  our 

*^^them  the  leading  principles  of  the  colonial  ancestors,  as  far  as  it  was  ap- 

common  Uw  as  the  basis  of  discovery,  plicable,  and  was  sanctioned  by  royal 
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charters  and  colonial  statntes. ' '    This  were  considered  bat  as  mere  ooonpants ; 

leaves  out  of  sight  the  Dutch  colonists  not  sovereign  proprietors."     Bat  it  is 

of  New  York,  and  ignores  the  conquest  hard  to  see  how  this  can  be  applied  to 

theory  which  would  have  left  Dutch  those  portions  of  the  seaboard  which 

laws  in  force  until   expressly  super-  the  English  conquered  from  the  Dutch, 

seded   by    English    legislation.      The  having  previously  recognised  the  Dutch 

position  of  Chancellor  Kent  can  only  as  sovereigns.     And  by  no  possible  in- 

be  sustained   by  assuming  that   the  genuity  can  the  English  claims  to  title 

English  colonists,  when  they  took  pos-  by  discovery  be  made  good  in  respect  to 

session  of  New  York,  organized  (either  Louisiana,  Texas,  and  the  territory  on 

by  custom  operating  gradually    and  the  Pacific  conquered  from  Mexico.     If 

spontaneously  or  by  express  legisla-  this  be  so  we  are  reduced  to  the  alter- 

tion)  a  system  of  laws  of  their  own.  natives  of  the  conquest  theory  or  the 

This  is  the  conclusion  adopted  in  the  theory  of  adoption.     And  of  the  two 

text.     Chief  Justice  Sharswood,  in  his  the  latter  theory  only  fits  the  fact  that 

notes  to  Blackstone,  as  above  cited,  the   English    common  law   is   at  the 

denies   the  accuracy  of  Blackstone's  basis  of  the  jurisprudence  of  New  York 

statement  that  the  American  planta-  as  of  Massachusetts  and  Virginia, 

tions  were  conquered  ;  and  in  his  lee-  '*  The  law  of  charities  is  fully  adopted 

tnre  before  the  Law  Academy,  of  Sep-  in  Georgia  as  far  as  is  compatible  with  a 

tember    21,    1855,    argues    that    the  free  government  where  no  royal  prerogative 

<' claim  of  England  to   the  soil   was  is  exercised.^ ^    Bradley,  J.,  aff.  in  Jones 

made  by  her  by  virtue  of  discovery,  not  r.  Habersham,  107  U.  S.  180. 
conquest  or  session.     The  aborigines 

106 


^P.  UI.]      HISTORY  OF   BNQLISH   AND   AMERICAN   LAW. 


CHAPTER  III. 


HISTORY  OF  ENGLISH  AND  AMERICAN  LAW. 


I  French  law  the  fonndation  of  Nor- 

3Dan  law,  §  66. 

^lo-Saxon  law  of  distinctive  origin, 

>67. 

^lo-Norman  law  a  product  of  both, 

}►  68. 

k-tntes  distingnished  from  common 

«w,  §  69. 

^ctice  as  to  writs,  §  70. 

^nliar  valae  of  ancient  English  re- 

^rdg,  §  71. 

thority  of  reports,  §  72. 

law  treatises,  §  73. 

Dialogues  de  Scaccario,  §  74. 

Glanville,  §  75. 

Bracton,  §  76. 

Fleta,  §  77. 

Gilbert  of  Thorton,  §  78. 

Britton,  §  79. 

mngham,  §  80. 
>gre88  from  the  14th  century,  §  81. 

Early  reports,  §  82. 
•atises :     Fortt* scue,    De    Laudibus, 
etc.,  §  83. 

Littleton,  §  84. 
.  St.  Jerman,  Stamford,  §  85. 

Hooker,  Bacon,  §  86. 

Coke,  §  87. 

Blackstone,  §  88. 

Objections  based  on  his  optimism 
and  finality,  §  89. 
^th&m  as  the  champion  of  reform, 
\  90. 

stinasa  leader  of  juridical  thought, 
^91. 

'octiveness  of  his  analysis,  §  92. 


His  theory  of  origin  of  law  unsatisfac- 
tory, §  93. 

And  so  of  his  view  of  development  of 
law,  §  94. 

System  defective  in  leaving  out  of  sight 
moral  sense,  §  95. 

Rejection  of  moral  sense  not  consistent 
with  common  law  rulings,  §  96. 

Utility  not  a  satisfactory  substitute 
from  its  indefiniteness,  §  97. 

So  from  its  arbitrariness,  §  98. 

So  as  ignoring  national  traditions, 
§99. 

So  as  to  national  genius,  §  100. 

Austin's  conception  of  negligence  de- 
fective, §  101. 
merits  as  a  reformer,  §  102. 
merits  as  vindicating  ''judiciary 
law,"  §  103. 

Mystical  and  logical  schools  of  utilita- 
rians, §  104. 

Distinctive  views  of  Holland,  §  105. 
of  Herbert  Spencer,  §  106. 

Reforms  recently  adopted  in  England, 
§  107. 

American  jurists  :  Story,  §  108. 
Kent,  §  109. 
Wheaton,  §  110. 

In  this  country  the  colonies  received 
the  common  law  as  far  as  adapted  to 
their  particular  conditions,  §  111. 

Recent  English  reforms  anticipated  in 
the  United  States,  §  112. 

And  so  of  * '  prevalence  of  equity,  *  *  §  113. 

Fixity  of  a  code  incompatible  with 
destiny  required  by  evolution,  §  114. 

107 


§  66.]  COMMENTARIES  ON  LAW.  [CHAP.  Ilt« 

§  66.   Prior  to  the  conquest  of  England,  in  1066,  the  la'*^ 

Old  French  R^v®''"*"g  Normandy  was  that  existinfij  in  common 

law  the  with  France.    It  is  true  that  by  the  treaty  of  Sairs  ^ 

fOUOdatiOIl  i^i     .         .         /virt  /•    -k-r  .  .  .  1 

ofNorman  Oluir,  in  912,  a  part  of  Neustna,  constituting  sal 

^'  stantially  the  future  Xormandy,  was  transferred  b 
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Charles  the  Simple  to  the  Normans.     But  the  old  Frank  ii 
stitutions,  so  far  from  being  cast  aside  by  the  new  occupant^^'v 
were  endued  with  additional  vigor.     No  judicial  records  <^  ^ 
those  days  remain  ;  and  only  general  intimations  from  whicfc:* 
we  can  gather  that  until  the  invasion  of  England  the  Nor- 
mans retained  the  old  Frank  institutions.     After  the 
lishment  of  the  Normans  in  England,  and  the  introduction  bj 
them  of  Frank  law,  that  law  became  the  subject  of  macl 
interest  and  of  copious  expo8iti<m.     The  curia  regis  (king'i 
bench),  a  reproduction  of  the  French  royal  court,  became  tb< 
starting  point  of  the  princi[»al  reforms.     Under  Henry  II.  th< 
term  Scaccarium  (Echiquier)  was  used  in  the  same  relation 
and  in  England  the  echiquier  was  at  once  a  court  of  justi< 
and  a  tribunal  of  accounts.     Under  Henry  I.  the  members  o: 
the  scaccarium  were  divided  into  barons  and  justices ;  the  juf 
tices  being  men  trained  to  the  law,  and  gradually  absorbiuj 
the  business  litigation  of  the  state,  the  king's  bench 
personal  litigation,  and  litigation  affecting  the  peace  of  th^ 
realm.     The  scaccarium  became  in  this  way  a  school  of  capa-* 
ble  officials,  whose  duty  it  was  to  establish  an  accurate  system 
of  business  accounts  for  the  Norman  realm;  the  results  being 
retained   in   the  Magni  Botuli  Soaccarii.     Of  this  we  have 
records  of  greater  or  less  fulness  for  the  years  1180,  1184, 
1195, 1198,  1201,  and  1203;  and  the  details  here  given,  open, 
in  respect  to  income  and  receipts,  an  interesting  view  of  the 
Norman  juridical  system  of  those  days.^    The  Norman  curia 

>  The  ezcheqaer  rolls  were  edited  in  16th  volume  of  the  same  work  a  frag- 

1840-44,  by  Stapletoii,  under  the  title  :  metit  of  the  Rotulus  for  11S4  is  pnb- 

'*  Magni  Uotuli   Soaccarii   Normannias  lished  by  Delisle,  with  valoable  notek 

sab  regibus    Angliae,"   2  vols.,   with  Dr.  Brunner,  in  his  ezoellent  essay  on 

'*  observations  on  the  great  rolU  of  the  this   topic,   in   HoltzendorflPs   Reohts- 

Exchequer."     A  review  and  summary  lexicon,  i.  298,  refers  to  an  unfinished 

of  this  work  is  given  in  the  Memoires  essay  by  Delisle:   *'  Des  revenas  p^i>- 

de  la  Society  des  Antiquaires  de  Nor-  lies  en  Nonnandie  an  XII  idme  si^e 

mandio,  vols.  15  and  16;  and  in  the  in    der   Bibiiotheque    dtt    I'^oole    dm 
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€/tttrf5  adopted  with  increased  efficiency  the  jurisdiction  of  the 
rench  royal  court.     The  popular  tendency  was  to  extend  trial 
duel.    This  was  held  in  check  by  the  curia  ducis^  which 
tablished  a  system  of  justice  which  was  carried  on   under 
d  cjcal  writ.    Under  the  curia  ducis^  trials  by  duel  and  by  wager 
fJell  into  disuse,  and  trial  by  inquisitio  (or  proof)  was  instituted ; 
&Kid  under  this  inquisitio  a  jury  was  summoned  and  proof  by 
itnesses  and  writings  adduced,  the  jury  being  composed  of 
rsons  from  the  vicinage  supposed  to  be  acquainted  with 
the  facts. — A    statute  of  Henry  IL  (1150-2)  established   a 
specific  form  of  inquisitio^  called   recognition  as  an  ordinary 
Euctbod  of  proof,  to  be  adduced  before  the  justiciarii  itinerantes 
boldvig  assizes  from  place  to  place  under  writs  from  the  ducal 
efijincery. — No  material  change  of  the  Norman  system  was 
effected  by  the  conquest  by  Philip  Augustus,  who,  on  acquir- 
ing possession,  expressly  guaranteed  to  the  land  all  its  privi- 
leges.   To  Philip  Augustus  no  peculiar  development  of  Hot- 
nrian  law  is  to  be  assigned. — The  statuta  et  consuetudines 
N'ormanniae — £tablissements  et   Coutumes  de  Normandie — 
contains  two  parts:  the  first  of  which  consists  of  statutes  of 
tVie  last  years  of  the  twelfth  century  and  of  the  earlier  years 
of  the  thirteenth  century  ;  the  second  part,  I^actatus  de  brevibus 
tt  recognitionibuSy  exhibits  a  more  recent  condition  of  things, 
giving  the  details  of  the  Norman   recognition  practice,  to 
which  reference  has  been  made.^     The  first  original  register 
or  roUbook  of  the  judicial  acts  of  the  Norman  exchiquier 
now  in  existence  goes  back  to  1336,  although  there  is  proof 
of  the  existence  of  an  official  register  in  the  thirteenth  cen- 
tury.   As  many  as  884  judgments  of  the  exchiquier  in  the 
thirteenth  century  are  given   by  Delisle  in  his  compilation 
published  in  Paris  in  1864.     But,  according  to  Dr.  Brunner, 
the  most  copious  and  comprehensive  reproduction  of  Norman 
law  is  a  work  prepared  not  later  than  1280,  the  Latin  title 

c^artes,  8.  II.  5,  S.  III.  1,  3."     The  pilation  is  to  be  found,  in  French,  in 

*^ole  topic  is   discussed  with  great  Warnkunig^s     Franzosische      Rechts- 

*^ility  by  Mr.  Stubbe,  in  his  Constitu-  geschicte,  vol.  ii.  ;   and,  in  Latin,  in 

Clonal  History  of   England,  London,  Marnidr's  Etablissements  et  Coutumes, 

^^.  etc.,  Paris,  1839. 
'  Brunner  mentions  that  this  com- 
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being  "  Somma  de  legibus  consuetudinum  Norraannie,"  tha 
French  title  "Grand  Contumier  de Norniandie."  The  statute 
and  customs  of  Normandy  are  given  by  the  unknown  author  en 
this  work  not  only  with  fulness  and  accuracy,  but  with 
system   not   unlike  the  English  law  books  previously  pubr 
lished,  so  that  it  may  be  ranked  with  them  as  an  expoeitics 
of  contemporary  Anglo-Norman  law.    That  the  work  met  th 
practical  wants  of  the  times  is  illustrated  by  the  fact  that  i 
was  used  for  centuries  as  an  authoritative  exposition  of  Nor" 
man  law.     Its  value  as  an  exposition  of  Anglo-Norman  la^ 
arises  from  the  fact  that  it  contains  the  laws  and  customs  (^ 
Normandy  at  the  time  when  some  of  those  laws  and  custom 
were  incorporated  in  the  English  system.     Subsequent  to  th^ 
preparation  of  the  Somma,  the  Norman  law  gradually  approxfi 
mated  to  the  French,  not  so  much  in  the  abrogation  of  statutes 
as  in  the  modification  of  customs,  and  in  the  constructiov 
given  to  these  statutes  by  the  French  judges  then  presidinja 
in  the  Norman  courts.^ 

§  67.  The  classical  Roman  law  was  administered  by  the  court 

established  by  the  Romans  during  the  Roman  domiS 
Sax^n^iaw  nancy  of  England.  "It  is  a  very  remarkable  fact,** 
"rigin.    says  Sir  R.  Phillimore,*  "  that,  from  the  reign  o-. 

Claudius  to  that  of  Honorius  (a  period  of  about  thre^ 
hundred  and  sixty  years),  her  judgment-seats  had  been  filled 
by  some  of  the  most  eminent  of  those  lawyers  (Papinian,  Pau- 
lus,  and  Ulpian),  whose  opinions  were  afterwards  incorporated^ 
into  the  Justinian  compilation."  This,  however,  was  only^ 
during  the  Roman  occupancy.  In  the  chaos  that  followed  thep 
Roman  law,  as  such,  ceased  to  be  authoritative,  though  an 
acquaintance  with  it  lingered  among  the  clergy.  The  first 
system  of  law  that  emerges,  in  the  awakening  at  the  close  of" 

1  Farther  details  as  to  the  old  Nor-  mandie,     1840 ;     Howard,    AncioDnes 

man  law  will  bo  found  in  Dr.  Brun-  Lois  des  Fran(;ais,  Rouen,  17()6;  Bmn- 

ner's     article,     already     noticed,     in  ner's   Abhand.   das    Anglo-Normaun, 

HoltzendorflPs   Kncy.    (1882),    300-1.  Erbfolg.  S.vst.,  1869. 

Stapleton's   work    has    already    been  •  Int.  Law,  Preface  to  Ist  ed.,  citing 

noticed.      See,   also,   Madox,    History  Duck,  de  Usu  ac  Autor.  Juris  Rom.,  1. 

and    Antiquities    of   the   Exchequer;  ii.  c*  8,  pars  secuuda,'.§  7. 
Floquet,  Hist,  du   parlement  de  Nor- 
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the  middle  ages,  is  mainly  made  up  of  Anglo-Saxon  statutes, 
which  were  in  some  respects  analogous  to  the  privileges  (Volks- 
rechte)  of  the  other  Germanic  nations. — In  the  half  century 
that   intervened   between  Athelbert  and  William  the  Con- 
queror, those  statutes  were  greatly  extended,  with  some  addi- 
tions, it   is  true,  from  the  canon  law,  but  more  from  the 
Roman. — The  Anglo  Saxon  statutes  were  adopted  at  the  popu- 
'^T  legislatures  (Witenagemote),  in  which  the  king  consulted 
ith  the  Witan^  or  eminent  men  of  the  land,  as  to  the  public 
clfare.    These  statutes  (Domas)  were  in  part  the  codifica- 
tion of  old  customary  law,  in  part  the  imposition  of  new  legal 
**^ale8.    According  to  Gneist,^  followed  by  Brunner,  the  legal 
'  i  denature  of  that  period  is  to  be  classed  as  follows : — 

(1)  The  old  Kent  legislation,  embracing  the  laws  of  Athel- 
rt  (560-616),  on  the  subject  of  money  paid  to  recompense 

1  *^  jored  parties  and  of  acts  of  penitence;  also  the  so-called  laws 
Hlothar  and  Cadric  (673),  relating  to  criminal  law  and  pro- 
;  and  the  laws  of  Wihtrad  (696),  relating  to  ecclesiastical 
d  criminal  topics. 

(2)  The  laws  of  Ine,  king  of  the  West  Saxons  (688-727), 
xnarkable,  according  to  Brunner,  for  their  wide  range,  as 
till  as  for  the  fact  that  West-Saxony  was  later  the  "caput 

ni  et  legum."    (Leges  Hen.  I.,  c.  70.) 

(3)  From  the  period  of  the  consolidated  monarchy  came  the 
\aw8  of  Alfred  of  West-Saxony  (871-901),  probably  about  the 

close  of  his  reign.    They  contain  in  part  a  republication  of  the 

\aw8  of  Athelbert,  OfFar,  and  Ine ;  rules  in  respect  to  the  Wer- 

geld,  to  oaths,  and  to  suretyship,  being  contained  in  Alfred's 

treaty  with  the  Danes  (880-890).     Of  the  two  remaining  laws 

of  Edward  the  Elder,  the  older  relates  to  sale,  to  perjury,  and 

the  withholding  of  rights;  the  later  contains  rules  in  respect 

to  the  preservation  of  the  peace.     Among  the  laws  of  Athel- 

8tan  (924-940)  are  enumerated  the  Concilium  Greatangleagense^ 

tlie  Cmcilium  Exoniense^  the  Concilium  Fefreshhamense^  the  Con- 

^ium  Tkunresfeldense^  and  the  Judicia  civitatis  Lundonice^  which 

g^ves,  in  detail,  among  other  things,  the  rules  relative  to  the 

^  Oeschichte,  etc.,  der  Eng.  Commem.  Verfas.,  1863;  Self-Government,  etc., 
^  ed.,  1871. 

Ill 
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London  guilds.  The  laws  of  Edmund  (940-946)  consist  of  th 
Concilium  Lundinense^  and  the  Concilium  Culintunense.  XJndc 
the  laws  of  Edgar  (95^^-975)  are  enumerated  the  Constitutio  o 
hundredis^  the  Concilium  Wihtbordestanense^  and  the  Concilium 
Ande/eranense.  The  laws  of  Athelred  (978-1016)  which  cloe 
the  legislation  of  the  Saxon  kings,  include  the  Conciliur 
Wudestockiense^  the  constitutions  of  1008  and  1014,  the  Cor* 
cilium  Wanetungense^  the  treaty  with  the  Danes,  and  th. 
Concilium  Aenhamense. 

(4)  The  laws  of  Knut  (1016-1035),  which  were  adopted  & 
the  Concilium  Wintoniense,  and  which  are  in  main  reprodac 
tions  of  the  older  Anglo-Saxon  laws. 

(5)  Certain  compilations  made  by  private  parties  among  thi 
Saxons  after  the  Norman  Conquest,  for  the  purpose  of  showing 
the  Saxon  law  to  the  Norman  authorities.  Chief  among  thesi 
are  the  so-called  laws  of  Henry  I.  These  begin  with  Ilenr) 
I.'s  charter  of  1101,  and  with  certain  privileges  granted  to  the 
city  of  London,  with  a  short  introduction  by  the  editor.  Then 
follow  the  decree  of  Burchard  of  Worms,  the  lex  Salica  and 
the  lez  Mubruariorum,  the  Frank  Capitulations,  and  in  pecullai 
fulness  the  Anglo-Saxon  laws  which  the  editor  took  from  the 
Latin  translation  known  as  the  veins  versio^  although  several 
Norman  statutes  are  included  in  the  compilation  without 
noticing  the  distinction.  That  the  work  emanates  from  an 
ecclesiastic  may  be  inferred  from  the  use  of  phrases  from  the 
canon  law  and  the  omission  of  any  from  the  Roman  standards, 
as  well  as  from  the  want  of  legal  exactness  and  freedom  in 
the  style ;  and  that  the  compiler  was  an  Anglo-Saxon  is  clear 
from  the  fulness  and  sympathy  with  which  the  distinctive 
Anglo-Saxon  jurisprudence  is  brought  out.^  The  so-called 
laws  of  Edward  the  Confessor,  which  purport  to  give  the 
result  of  an  inquiry  by  William  the  Conqueror,  through 
experts,  as  to  Anglo  Saxon  laws,  show,  according  to  Dr.  Brun* 

*  The  time  of  publication  is  di8put<Ki.  Abfassnngszeitder  Leges  Henrici  I.,  in 

The    impression    for    some   time   was  the  Forschungen   zur   Deutschen  Gti- 

that  the  book  was  published   in  the  schichte,  xvi.  582  ff,  argues  with  mack 

reign  of  Stephen  or  of  Henry  II.  ;  but  force   that   the   book  as  a  whole  was 

Liebermann,  in  his  essay  entitled  Die  composed  in  the  years  1108-1118. 
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ner,  by  internal  evidence,  that  they  were  compiled  by  private 
hands,  as  a  mere  matter  of  personal  occupation,  about  the 
year  1135. 

(6)  Insulated  memoranda  and  abstracts  of  uncertain  date,  rela- 
tive to  the  Wergeld,  the  oath,  exorcism  by  ordeal,  judicial 
forms,  etc.     Peculiar  prominence  is  given  by  Brunner  to  the 
^o«called  Senatus  consuUum  de  moriiculis   WaUiae  (Geraednes 
l>^tweox  Dunpfitan)  a  law  regulating  commerce,  and  to  the  Rec- 
f^^mdines  singularum  personarum^  a  treatise  on  the  liens  or  bur- 
dens affecting  particular  kinds  of  property. 

(7)  Beards  of  Anglo-Saxon  times^  partly  in  Latin  and  partly 
Anglo-Saxon,  many  of  which,  according  to  Brunner,  are 

rrupted  or  falsified,  and  all  of  which  present  many  difficult 
estions  of  interpretation  arising  from  our  defective  knowl- 
^e  of  the  political   relations  of  the  Anglo-Saxon   tribes, 
r^^culiar  value,  however,  is  assigned  to  the  record  (boc)  of  land 
Jjich,  when  obtained  in  this  way,  became  Boclandy  and  could 
alienated  by  transfer  of  the  record,  Urbuch} 


*     Brunner  gives  a  reference  to  the  ancient  charters  in   the  British  Mu- 

^^'^^^ratore  on  this  topic  which  may  be  seam,  published  1873. 

coxkdensed  as  follows  :   Wilkins,  Leges        Reference  is  also  made  to  Stobbe*s 

Kxx^lo-Saxonicae .  •  cum  notis,  versione  Rechtsquellen,  i.  194,  and  to  Gneist's 

^  SloBsario,  London,  1721,  which  is  re  admirable  Geschichte,  etc.,   der  Eng- 

Pointed  by  Canciani,Barbarornm  Leges,  lischen  Kommunalverfassnng  oder  des 

i^-,  and  by  Howard,  Traitfis  sur  les  Con-  Self-government,  2d  ed.,  1863  ;  to  Kem- 

tum«s  Anglonormandes.   A  revised  edi-  ble's  Anglo-Saxons  in  England,  2  vols., 

Uonis  given  under  the  direction  of  the  1849  ;  to  Phillips,  Geschichte  des  An- 

wwnmissioners  of  the  public  records  of  gels.   Rechts,    1825 ;    to    Gnei^t,    Ge- 

^^  kingdom,  with  a  compendious  glos-  schichte  des  Englischen  Verwaltungs- 

^^'y,  under  the  editorship,  first  of  Mr.  rechta,  2d  ed.,  1867  ;  to  Palgrave's  Rise 

^Hee,andafterhi8deathof  Mr.  Thorpe,  and  Progress  of  the  English  Common- 

^ndon,  1848.     This  edition   is   used  wealth,  1831-2;  and  to  Stubbs's  Con- 

^7  Reinhold   Schmid,  in   his  Gesetze  titutional  History  of  England,  a  work 

<i^r  Angelsachsen  (2d  ed.,  1858),  with  to  which  Brunner  justly  assigns  tho- 

^  excellent  introduction  and  reliable  rough  historical  research. 

gl'wsary.  Much  credit  is  also  due  to  Essays  on 

Extracts  are  given  in  Stubbs*s  Select  Anglo-Saxon  Law,  published  in  Boston 

Charters  and  other  illustrations  of  Eng-  in    1876,    containing    papers   on    the 

•Mh  history,  2d  ed.,  1874.     According  Courts  of  Law,  by  Henry  Adams ;  on  the 

^  Brunner,  the  most  complete  collec-  Land  Law,  by  H.  Cabot  Lodge;  on  the 

*wn  of  Anglo-Saxon  records  is  given  by  Family  Law,  by  E.Young  ;  and  on  Legal 

^^inble,  Codex  diplomaticns  aevi  Saxo  Procedure,  by  L.  Laughlin.   Reference 

^<3)  6  vols.,   1839-46 ;  fao-similes  of  is  also  made  to  an  essay  on  Angels&ch« 
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§  68.  It  was  not  the  policy  of  William  the  Conqueror 
Aneio-Nor-    Supersede  English  by  Norraan  law.     The  reaso 
moniawa    are  obvious.    In  the  first  place,  Normandy  had  r»  ^> 
both  settled  code,  as  we  have  seen,  to  transplant.     In  tbs  ^ 

^**^^"*         second  place,  so  far  as  concerns  Norman  cnstom^y 
they  were  the  products  in  a  large  measure  of  Norman  cond  »• 
tions,  and  not  only  were  unsuited  as  a  body  to  England,  bu*-  ^ 
an  attempt  to  introduce  them  had  probably  raised  a  suUe  ^ 
and   j»ei-sistent  revolt  which   would  have  cost  William  hi.  ^ 
crown.   His  policy  was  to  bring  about  no  such  organic  cbang^'* 
/  A  gradual  approximation  of  the  two  systems,  if  tl^y  can 
.  called  such,  took  place,  from  several  distinct  causes.    One  w 
the  fact  that  most  of  the  officers  appointed  to  administer  jui 
tice  were  Normans,  and  desirous  as  they  might  be,  in  enforcin 
laws  they  found  in  operation,  to  give  them  due  eftect,  it  was  i 
possible  for  them  in  so  doing  not  to  give  the  procedure  a  Norma 
flavor.     Another  circumstance  was  that  the  Normans  who 
tied  in  the  kingdom  formed  a  distinct  race,  governed  in  som 
respects  by  their  own  customs,and  hence  when  Norman  and 
lish  customs  stood  side  by  side,  it  was  natural,  in  the  ultimat 
fusion  that  took  place  under  Henry  II.,  that  the  fittest  shoul 
survive,  and  the  Norman  was  often  the  fittest.    It  is  true  tha^ 
much  of  the  ultimate  English  law  was  taken  from  the  Norman     ^ 
but  from  the  fact  that  after  the  Conquest  the  two  systems  com  — 
tinned  side  by  side,  there  was  at  least  some  part  of  what  wa^^ 
regarded  as  Norman  which  was  really  English.^    As  a  matte** 
of  fact  William  I.  took  particular  pains  to  declare  the  bind- — 
ing  eflect  of  the  old  law.     His  ordinances,  with  two  excep — 
tions,  went  to  confirm  that  law.   One  of  these  exceptions  is  th^^ 
establishment  of  distinct  ecclesiastical  courts,  which  followec^ 
the  canon  and  Roman  law  as  to  marriage  and  succession.^ 


gichischen  Urkundonwesen,  by  Brun- 
ner,  lb80. 

*  S«e  Freeman's  Norman  Conquest, 
V.  397  ;  Stubbs's  Const   Hist.,  i.  443. 

«  Blackstone  (ii.  c.  4)  is  in  error  in 
stating  that  William  the  ('onqueror 
introduced  the  feudal  system  into  Eng- 
land. If  by  the  feudal  system  is  meant 
that  form  of  government  which  recog- 


nizes as  intervening  between  the  kin] 
and  subject  a  series  of  tenants-in-chiefs 
each  with  absolute  power  over  his  par 
ticular  domain,  the  feudal  system, 
far  from  being  introduced  by  William 
was  abolished  by  him.  His  policy  was 
not  particularism  but  imperialism ; 
disintegration  but  centralisation  ;  n 
the  establishment  but  the  demolitioi 
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Another  sanctions  the  retention  by  the  Normans  of  their  dis- 
tinctive customs;  and  it  was  under  the  shelter  of  this  ordi- 
nance that  the  Norman  wager  of  battle  crept  into  English 
use,  as  distinguished  from  the  old  English  trial  by  ordeal. 
XJnder  William,  Anglo-Saxon  continued  to  be  the  language 
of  the  legislature  and  of  the  courts,  though  under  William's 
successors  thin  gave  way,  first  to  the  Latin,  and  then  to  the 
French.     The  laws  assigned  to  William  the  Conqueror  (1066- 
J087),  are  as  follows:    (1)  The  Leges  et  consuetudines  quas 
^^ilhelmus  rex  post  adquisitionem  Angliae  omni  populo  An- 
Slorom  concessit  tenendas.  Thin  claims  to  be  a  compilation  of 
iiglo-Saxon  laws  as  reported  by  a  special  commission  nomi- 
ted  by  William,  appending  certain  statutes  of  William 
defining  the  relation  between  Anglo-Saxons  and  Normans. 
(2^  Wilhelmes  cyninges  asetnysse  (W  illiam's  statutes),  a  com- 
pilation in  Anglo-Saxon  giving  the  process  to  be  used  between 
A.ngloSaxon  and  Norman.     (3)  An  ordinance  on  the  separa 
tioD  of  ecclesiastical  and  secular  jurisdiction,  giving  in  this 
preference  to  the  Norman  practice.     The  most  curious  of  the 
records  of  William  L  is  the  Doomsday  Book,  giving  a  report 
for  fiscal  purposes  of  the  division  of  property  in  the  realm. 
This  was  published  in  1783,  in  two  volumes,  to  which  the 
Kecord  commission,  in  1816,  added  two  additional  volumes.^ 

of  the  authority  of  the  great  feudal  however,  which  made  feudalism  uni- 

lordg.    This,  as  is  shown  hy  Freeman  versal  as  a  tenure  of  land,  destroyed 

(Nor.  Conq.,  v.  366),  he  effected  in  the  feudalism  as  a  political  system.     The 

▼eryassemby,  or  gemot,  at  Salisbury,  king  swept  away  the  authority  of  all 

wliich  is  cited  as  having  introduced  intermediate  feudal  princes  by  the  very 

feudalism.     On  the  other  hand,  feudal  act  of  creating  universal  direct  feudal 

tcnares  of  land  (i.  «.,  holding  land  by  allegiance  to  himself, 

niilitary  service),   which    existed    in  '  See  Gneist,  Englisches  Verwaltungs- 

Sngland  long  before  the  Conquest,  were  recht,  i.  122. 

^i  interfered  with  by  William,  but,  on  Much  information  as  to  the  business 

the  contrary,  became  almost  universal,  relations  of  the  times  is  to  be  drawn 

^  t&r  as  concerned  the  crown.      He  from  the  fiscal  records  under  the  early 

^ted  all  lay  estates  as  technically  Norman  kings.     Among  these  are  spe- 

forfeited,  and  then  parcelled  them  out,  cially  to  be  noticed  the  Rolls  of  the 

generally  to  the  old  owners,  sometimes  Pipe,  Rotuli  Pipae,  edited  by  the  record 

^  Ms  own  adherents,  but  always  on  commission  ;  editions  of  particular  rolls 

<AQdition  of  personal  homage,  estab-  being  given   by   Hunter,  1833,  1844. 

^Mug  with  each  grantee  a  feudal  re-  The  Rotulus  Cancellarii  for  1201-2  was 

^^iou  to  his  sovereign.    The  very  act,  published  in  London  in  1833,  and  other 
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§  69.  In  the  modern  sense,  statutes  are  laws  passed  by  tlje 
legislature  having  control  of  the  realm;  while  the  common  la 


<*Rotnli'*  byHardjin  1835  and  1844.  and  of   Northampton    (1176),    nnd^r 

The  Libertate  Rolls,  giving  a  statement  Henry  II.  (1154-89),  took  a  promin«»zii 

of  loans  by  Italian  merchants  to  Eng-  part  in  the  moulding  of  English  Jari'- 

lish  kings  in  the  thirteenth  and  four-  prudence.   Under  Henry  II.,  the  pr(»c»f- 

teenth  centuries,  are  given,  with  anno-  Jury,  which  had  previously  beeD  intz'^O' 

tations   by   Edward  A.  Bond,  in   the  duced   by  him  into    Normandy,  w^^ 

28th  vol.  of  the  publications  of  the  established  as  a  general  institution    in 

London  Society  of  Antiquaries  (1840).  England,  in  this  way  leading  to  time 

Of  an  anonymous  treatise  on  English  final    establishment    of    the    prestfSBt 

law,  composed  in  the  reign  of  Henry  English  jury  system.    He  gave  pem^ 

II.,  only  the  preface  and  a  part  of  the  nent  shape,   also,   to    the    system    of 

first  book  remain.      The  preface  con-  judicial  circuits,    by  which  justidar-ni 

tains   the   following    summary  of  the  itinerates,  Justices  of   eyre    (memb«^«r« 

work  as  given  by  the  author  himself :  generallyof  the  queen's  bench),  visft^^ 

**  Primus   liber  continet   leges   Angli-  in  circuit  all  portions  of  the  realim.  5* 

canas  in  Latin umtranslatas ;  secundus  and  these   judges,    who    were   priv^ 

habet  qusdem  scripta  temporis  nostra  councillors  and  commissioners  to  ixm* 

necessaria.     Tertius  est  de  statu  et  quire  into  the  condition  of  the  ciroa : 

agendis    causarum.      Tertius    est    de  as  well  as  judicial  officers,  were  sa; 

furto  et  partibus  ejus/'     Of  this,  how-  plied  with    instructions    as    to    tht»<' 

ever,  all  but  the  introduction  and  first  duties,  which  were  afterwards,  in  tl^^ 

book  have  disappeared,  though  some  reign  of  Kichard  I.  (1189-1199),  nnd^^* 

hopes  of  an  entire  restoration  are  ex-  the  title  of   Capitula  Itineri*,  put  in*^ 

pressed  by  Mr.  Cooper  in  his  **Account  formal  shape.    The  court  of  exchequer > 

of  the  Most  Important  Public  Records  under  Henry  II.,  took  its  final  form  9^ 

of  Great  Britain  and  the  Publications  a  judicial  bench,  6anrum,  having  Jarii^^ 

of  the  Record  Commissioners,  1832,  ii.  diction  primarily  of  matters  conoemiim^ 

412."  the  revenue  ;  and,  under  Richard  I.,  ^ 

To  an  American  author,  Mr.  M.  W.  new  court,  ancillary  to  the  ezcheqnei^v 

Bigelow,   of  Boston,   we  owe  a  work  under   the   title  of  court  of  oommoJC* 

entitled  **  Placita   Anglo-Normannica,  pleas  {Communia  Placita),   was   estalF^ 

Law  Cases  from  William  I.  to  Richard  lished  for  the  trial  of  ordinary  isBQ60« 

I.,    preserved    in     historical    records.  According  to   Gneist,   as    adopted  hf 

1879,"  which  gives  us  judicial  records  Brunner,  England  in  this  way  took  th« 

from   the    oldest    Anglo-I^orman    era,  precedence  of  the  continent  in  placing 

including   royal   writs   and   processed  the  development  of  jurisprudence  in  I 

recordsof  various  kinds.  And  see  Com-  the    hands    of    technically    educated  I 

mentaries  by  Brunner  in  the  Zeitschr.  judges,   so    that    customary   law  wai  U 

der   Savigny    Stiftung  fur    Rechtsge-  much  more  limited  than  at  the  samv/ 

schichte,  ii.  202.  time  in  Germany. 

The  councils  of    Clarendon   (1164)        The  topic  in  the  text  is  examined 


*  Brunner  notices  the  similarity  of  a  capable  executive  would  be  likely  to 
this  system  with  that  of  the  mtW  under  hit  upon  without  regard  to  historioal 
Charlemagne.  The  system  is  one  which    precedent. 
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though  defined  by  a  great  aathority  as  "  statutes  worn  out  by 
time/Ms  regarde<i  as  that  system  of  jurisprudence 
which,  according  to  judicial  precedent,  governs  each   distin- 
particular  case  as  it  arises.   But  this  distinction  is  not  from  com- 
oUfierved  by  our  old  writers.     With  the  continental   °^^^  ^*^' 
jurists  of  the  renaissance ^  statuia  include  all  laws,  no  matter 
how  imposed.   The  decrees  of  the  Norman  kings  are  classed  as 
<^978tiiutiones^  issued  by  the  king,  in  most  cases  in  consultation 
^ith  the  leading  men  of  the  realm,  being  sometimes  called 

^ith  much  fulness  in   th«%   following  the  same  customs^  the  same  laws,  the 

work:  HLstoire  du  droit  et  des  insti-  liameorganization.as  those  of  England  ; 

tiitloos  politiqaeSf  civiles  et  judiciaires  hnt  these  institutions,  laws,  and  man-  /  \ 

de    VAngleterre,  compares  au  droit  et  ners  are  immediately  subjected  to  the  | 

a.iiz  institutions  de  la  France  depuis  powerful  influence  of  Roman  civiliza- 

ienr  origiue  jusqu^^   nos  jours.     Par  tion.    In  their  forests  behind  the  Rhine 

Ernest  Olasson.      Vols.    1-5.      Paris,  the  Franks  had  formed  true  democratic 

1882,  1883.     The   author's   principal  republics.     Royalty  was  a  gift  of  for- 

object  is  the  comparison  of  the  French  tune  ;  the  tribe  chose  its  magistrates  ; 

Uid  English  systems  in  their  historical  the  nation  voted    upon  all   important 

lelations.     The  occupation  of  England  questions  of  interest  to  the  state.     In 

^7  the  Saxons  in  the  fifth  and  sixth  Oaul  we  are  witnesses  of  a  very  dif- 

centaries,   and   the  conquest    by   the  ferent  spectacle.     Monarchy  is  framed 

Normans  in  the  eleventh  century,  are  upon  the  Roman  mo<iel.     It  becomes 

^ttigoated  as  the  formative  epochs  in  inviolable   and    transmissible,   like   a 

^e  development  of  English  jurispru-  patrimony,  instead  of  remaining  elec- 

^eooe.    The  distinction  between  Gaul  tive.      Tlie   king   it   is   who  governs, 

tnd  England,  so  far  as  concerns  the  assisted  by  favorites  gathered  together 

J^an  law,  is  found  in  the  fact  that  at  his  court."     (Vol.  i.  p.  75.) 

W  Gaul  the  local  law,  at  the  time  of  By  M.  (ilasson  it  is   conceded  that 

^e  barbarian   invasion,  had  been  for  William  the  Conqueror  had  no  desire, 

i<^  time  under  the  control  of  Roman  at  least  at  the   earlier   stages  of   his 

iMtitutions,  while  in  England  Roman  reign,  to  substitute   Norman   law   for 

iwiitutions     had     not     been    deeply  English,  though  he  afterwards  yielded 

''*t«d.  to   the  superior   force  of  the  Norman 

^ia  is  thas  put  by  M.  Olasson,  to  race  and  acquiesced  in  its  necessary  su- 

'^^pt  a  translation  given  in  the  Edin-  premacy.  According  to  Mr.  Freeman,  as 

wugh  Review,  July,  1883  : —  we  have  seen,  the  Saxcm  race,  laws,  and 

"At  the  very  outset  of  our  compara-  language  still  remained  as  the  base  of 

I       ^e  Btody  of  the  institutions  of  our  the  Euglish  system,  merely  assimilat- 

(vnotrj  and  those  of  England,  we  are  ing  such  Norman  institutions  as  were 

confronted  by  a   difference  which  we  either  arbitrarily  imposed  or  were  bet- 

cao  never  lose  sight  of,  even  after  this  ter  suited  to  the  altered  conditions  of 

iapse  of  time.    The   barbarians   who  the  realm.   But  M.  Olasson  argues  that 

inrade  Qaul  have  the  8attM>  manners,  there  was  a  more  radical  revolution. 

117 


§  69.]  COMMENTARIES   ON   LAW.  [CHAP.         m. 

assizae;^  and  as  chartae^  or  charters,  unilateral  edicts  by     Tthe 
king,  sometimes  for  the  relief  of  grievances,  sometimes  for    "•he 
conferring  of  privileges,   (constitutions  and  charters,  howe^^er, 
are  frequently  referred  to  as  sources  of  the  common  law,  on 
supposition  that  they  simply  affirmed  common  law  principl 
This  is  evidently  the  case  with  the  Magna  Charia^  which  lias 
repeatedly  been  declared  to  be  a  mere   reaffirmation  of  t-lie 
common  law.     The  English  statutes,  in  their  exact  and  tech- 
nical sense,  begin  with  the  Statute  or  Provisiones  of  Merton, 
passed  in  the  20th  of  Henry  III.  (1235-6),  which,  in  limiting 
descent  of  real  estate  to  persons  born  in  lawful  wedlock,  ha* 
done  so  much  to  determine  subsequent  English  adjudicatioii* 
and  which,  in  several  collections,  precedes  the  Magna  Chart* 
and  the  Charta  de  foresta.     To  the  reign  of  Henry  III.  is  tli® 
statute  of  Marlebridge  (1267)  to  be  assigned.     In  the  reiga   ^* 
Edward  fVl(iB»-1807),  called  by  Brunner  "  the  English  Jiaa- 
tinian,"  a  series  of  statutes  were  passed  which  form  the  gei"*** 
of  the  Ensrlish  constitution  as  it  now  exists.     An  interesti*^^ 
summary  of  this  legislation,  with  the  concurrent  executi'^^ 
action,  is  thus  given  by  Gneist  (Self-Government,  i.  145),  an^ 
adopted   by  Brunner:    "As  the   centre  of  government  v^' 
framed  a  permanent  or  continual  council,  afterwards  call 
Privy  Council,  comprising  the  higher  officers  of  state,  inclm^l' 
ing  the  archbishops,  the  cliancellor,  the  treasurer, and  the  chi^*^ 
secretaries,  together  with  other  eminent  functionaries.     As     * 
result  of  special  royal  invitation  prelates  and  barons  were  pel**' 
odically  invited  to  tiiis  council,  and  forn)ed  with  it  the  M<t^' 
num  Concilium,     Under  Edward  I.  it  became  the  usage  to  a^-^l 
into  this  assembly  representatives  of  the  Communitates^ 


«  **A8siza,»'  like  th«  French   "sit-  1136;   that  of  John,  ut  Uhere  tint 

tings,"  is  an  assera))lage,  or,  deriva-  tiones  lotius  An glie  of  \2\ A  \   iXie  Artk 

lively,  the  decisions  or  decretss  arrived  Mugne  Cfuirte  Libertatum  of  1214 ;  JohDB- 

at  by  such  assemblage,  with  royal  au-  Magna  Charta  of  June  15,  1215;  t^-*^ 

thority.  Magna  Charta  of  Henry  III.  of  121   ^^ 

*  The  official  report  of  statutes,  as  cited  ratified  and   extended  in  1217,  1* 

by  Brunner,  brings  under  the  title  of  Henry  III.'s  Charta  de  foresta,  of  121 

charter  the  letters-patent  of  Henry  I.  1224-5,  with  its    subsequent  ratific 

of    1101  ;     Stephen's  letter-patent   de  tions. 
libtrtates   ecclesie  Anglicane  et  regni  of 
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"bracing  both  counties  and  cities,  which,  under  Edward  TEf., 
formed  distinct  corporations.  In  this  way  were  organized 
upper  and  lower  houses,  under  whose  counsel  and  assistance 
-were  shaped  the  organic  legislation  of  future  centuries."* 

§  70.  The  practice,  which  we  have  already  noticed,  of  official 
-writs  issuing  from  the  King's  Bench,  in  substitution 
for  the  process  by  duel  and  purgation,  was  adopted  in   ^'^hu  " 
[England,  and  limited  to  the  Curia  Regis}    From  the 
Cirae  of  Henry  II.  these  writs  (brevia)  were  accessible  to  all 
parties,  applying  to   matters  within  the  jurisdiction  of  the 
coart;  and   the  court  of  chancery  assumed   the  practice  of 
framing  writs  to  suit  particular  exigencies. 

If  the  object  was  to  take  the  case  to  the  Curia  Regis,  the 
writ  was  served  by  the  Wce-co/n^s,  commanding  the  defendant 
to  do  justice,  or  to  answer  before  the  court.  If  the  case  was 
to  be  brought  to  trial,  the  Vice-comes^  or  sheriff,^as  required 

'  Editions  of  Statutes, — The   laws  of  original  records  and  authentic  manu- 

William  I.  are  included  in  the  ordinary  scripts.     Printed  by   command  of  his 

English  editions  of  Anglo-Saxon  laws.  Majesty  King  George  the  Third,  in  pur- 

Between  that  period  and  that  in  which  suance  of  an  address  of  the  House  of 

the  collection  of  English  statutes  for-  Commons  of  Great  Britain,  from  the 

m»Uy  begins,  the  laws  adopted  are  to  earliest  times    to    the  end  of  Queen 

^  found  in  Spelman^s  "Codex  legum  Anne.'*     11  vols,  in  fol.     Volume  I. 

Teterum  statntorum   regni  Angli^  ab  goes  to  50  Edward. III.     In  Coke's  In- 

b)gre88aGnilemi  I.  usque  ad.  a.  9  Hen-  stitute  the  most  important  of  the  ear- 

ri<a  II.,"  which  includes  royal  ordin-  lier  statutes  are    given.       Numerous 

Mces,  charters,  privileges,  and  other  editions  of  the  statutes  have  been  sub- 

execQtive   documents.       These,    with  sequently  published  for  practitioners. 

other  papers,  were  subsequently  repro-  •  The  term  "curia,"  as  Sir  F.  Pal- 

duced  in  Howard's  "  Anciennes  Loix."  grave  shows,  was  applied  to  all  assem- 

Amore  accurate  text,  though  without  blages  of  councillors.     It  is  probable 

witical  notes,  is  to  be  found  in  Stubbs's  that  the  curia  regis  was   originally  a 

" Select  Charters, "  2ded.,  1874.  Brun-  judicial  committee  appointed  to  hear  a 

^w,  however,  while  acknowledging  the  particular  case  or  a  particular  line  of 

P«*t  val^e  of  this  work,  argues  that  cases.     In  the  withdrawal  of  English 

"^•tagk  of  giving  "  a  critical  edition  from  the  court,  incident  to  the  Norman 

w  the  older  Anglo-Norman  assizes  "  is  Conquest,  it   was   usually   for  a  time 

•^ill  to  be  performed.  composed  mainly  of  Normans.     But  it 

^e  English  statutes,  in  the  era  of  was  not  a  distinctively  Norman  institu- 

I^gislative    acts    down  to  1714,  were  tion,  but  a  continuation,  under  a  new 

P'^hlished    between    1818    and    1828,  name,  of  the  prior  English  judicial  sys- 

^D  pnrsuance  of  a  resolution   of  the  tem.     See  Freeman,  Norman  Conq.,  ▼, 

^0Q8e  of  commons,   under  the  title :  878. 

The  Statutes    of   the  Realm,   from 
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to  summon  a  jury  of  recognitors.^  This  was  a  qualified  adc 
tion  of  the  old  law  of  Ethelstan,  by  which  the  witnesses  of 
particular  fact  were  summoned  to  give  testimony  in  rel 
tion  to  such  fact.  In  the  system  as  modified  by  Willia 
the  recognitors  or  jurors  give  a  verdict,  it  is  true,  on  the 
own  knowledge,  but  this  verdict  is  made  the  basis  of  tl 
action  of  the  court,  while  under  Henry  II.  the  verdict,  thoaj 
still  on  the  jurors'  own  knowledge,  is  decisive.  It  was  n< 
until  much  later  days  that  the  rule  grew  up  that  jurors  we 
to  exclude  their  own  knowledge  in  coming  to  a  conclusio 
and  act  solely  on  the  testimony  of  sworn  witnesses.*  So  fa 
however,  as  process  is  concerned,  no  matter  what  might  be  tl 
cause  of  action,  it  could  be  vindicated  by  writ.  Even 
courts  of  feudal  lords,  or  lords  of  the  manor,  process  issued 
the  king's  name.  By  the  forms  of  the  writs  the  actions  we 
individuated,  or,  as  Bracton  said :  "  tot  formulae  breviam  qut 
sunt  genera  actionum."  The  brevia^  to  adopt  Brunner's  ahs 
ysis,  were  divided  into  brevia  formaia  and  brevia  magisirali 
The  brevia  formaia  were  those  for  which  the  form  was  alread 
fixed;  the  last  were  framed  in  chancery  from  analogies  **i 
consimili  casu"  this  being  allowed  to  the  plaintiff,  "quia  i 
novo  casu  novum  remedium  est  apponendum,"  and  the  pra 
tice  being  expressly  approved  by  the  statute  of  Westminste 
13  Ed.  I.,  c.  24:.  From  brevia  originalia^  by  which  suits  ai 
instituted,  are  also  to  be  distinguished  brevia  judicialia^  I 
which  judgment  was  enforced.* 

§  71.  Records^  being  the  formal  proceedings  of  courts  < 
Peculiar  authority  emanating  directly  from  the  crown  (sue 
value  of       courts  being  distinctively  called  courts  of  record 

aDcient  . 

English  were  preserved  with  great  care  and  invested  with  p 
'^^'^  *'  culiar  sanctity  from  the  earliest  f>eriod  of  the  AngL 
Norman  judiciary.  In  Queen  Elizabeth's  time  a  collection  < 
these  records  or  protocols  was  made,  which  was  published  t 
the  government  in   1811,  the   title  being:   *' Placitorum   i 

^  See  supra^  §§  14  et  seq,  theStatutum  Walliaeof  1284,  introdu 

'  See  Freeman's  Norman  Conquest,  ing  royal  process  into  Wales.  Numeroi 

v.  453.  collections  of  writs  were  subsequent] 

*  In  Glanville  will  be  found  forms  of  published  in  books  of  practice. 

ancient  writs,  which  are  also  given  in 
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domo  Capitalari  Westmonasteriensi  asservatorum  abbrevatio 
temporibas  regum  Ric.  I.,  Job.,  Hen.  III.,  Edw.  L,  Edw.  II." 
Mr.  Palgrave  published,  in  1835  (2  vols.)  a  compilation  en- 
titled **Rotali  CariaB  Regis;  Rolls  and  records  of  the  court 
held  before  the  king's  justiciars,"  giving  the  record  of  the 
proceedings  before  the  curia  regis  and  the  judges  in  circuit, 
from  Richard  I.  to  John. 

§  72.  Reports^  according  to  a  distinction  taken  at  the  ear- 
Jiest  period  of  English  judicial  history,  give  the  rul- 
ings of  the  courts  in  particular  cases,  with  such  a  of^reporlte. 
sfateraent  of  facts  as  is  necessary  to  explain  the 
J*a1ings;  while  records,  as  we  have  just  seen,  give  only  writs, 
pJeadings,  procedure,  and  formal  entries  directed  by  the  court, 
ejcoluding  the  reasons  given  by  the  judges  for  their  decision. 
Ffom  the  end  of  the  reign  of  Edward  I.  to  the  end  of  the 
reign  of  Henry  VIII.,  official  salaried  officers  were  appointed 
to    report  the  decisions  of  the  courts  in  the  sense  above  given. 
From  Edward  II.  to  Henry  VII.  these  reports  were  preserved, 
^'^ith  a  few  ga}>s,  under  the  title  of  Year  Books,  of  which  the 
**«*^t  complete  edition  appeared  in  1610.     Reports  of  cases  in 
^H^  reign  of  Edward  I.  were  published  with  English  transla- 
tions by  Mr.  Horwood,  in  1863  and  1864. 

§  73.   There  are  two  j)eriods  in  the  development  of  national 
*^xv  in  which  treatises  on  its  distinctive  features  are 
^f  peculiar  value.    The  first  is  its  formation,  before  JJeatUes. 
'Sports  of  the  proceedings  of  courts  become  numerous 
^^  authoritative.     An  observer  of  the  customs  of  his  country, 
^ho  notes  and  systematizes  them,  thus  lays  the  foundation  M 
^ti    which  subsequent  adjudications  rest.     The    question,  for' 
^^^Btance,  which  arose  in  early   litigation   in  England  was: 
W^hat  is  the  customary  law  on  the  topic  under  discussion,', 
^liieh  customary  law  may  the  parties  be  presumed  to  have' 
*^ted  in  submission  to,  or  to  have  woven  into  their  contract?  | 
^^^  18  customary  law  the  judges  might  have  judicially  noticed  ;  • 
^^  t:hey  might  have  had  it  proved  before  them  ;  or  they  might 
l^^^e  gathered  it  from  text-books.     This  same  practice  exists. 
^^   our  own  time  where  a  litigation  strikes  a  local  custom  as; 
^^  Vrhich  there  have  been  no  prior  reported  adjudications.     In' 
^^ol  cases  the  courts  get  at  the  local  custom  by  judicially 
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noticing  it,  or  by  having  it  proved  before  them,  or  by  having 
recourse  to  treatises  in  which  it  is  stated,  such  treatises  being 
ante  litem  motam.  Treatises  may  sink  in  value  when  reports 
increase  in  comprehensiveness  and  authoritativeness.  But 
there  is  a  period,  as  reports  multiply,  in  which  the  neces- 
sity of  treatises,  dealing  with  the  principles  of  law,  becomes 
again  conspicuous.  When  there  are  no  authoritative  reports, 
or  when  reports  are  so  numerous  as  to  be  beyond  the  reach 
of  ordinary  current  study,  then  treatises  become  the  primary 
standards  of  law.  And  in  countries  under  the  Roman  law, 
in  which  the  opinions  of  courts  are  more  or  less  subordinated 
to  the  opinions  of  jurists,  treatises  embodying  the  opinions  of 
jurists  are  always  the  primary  standards  from  which  the  law 
is  to  be  sought. 

§.  74.  Of  English  law  treatises  the  oldest  which  is  noticed 
Dfaio  ue  ^^  Gneist  and  Brunner  is  the  "  Dialogus  de  Seac- 
de  Scac-        cario,"  which  is  an  essay  in  the  shape  of  a  dialogue 

cftrio 

on  the  management  of  the  royal  exchequer,  with  ref- 
erences also  to  private  procedure.  According  to  Gneist,  this 
work,  which  was  composed  in  1178-9  by  Richard  Fitz-Nigel, 
Archdeacon  of  Ely,  and  for  forty  years  an  officer  of  the  royal 
treasury,  "gives  testimony  to  an  early  and  r\\>e  development 
of  administrative  power  under  the  Norman  system,  and  to  a 
spirit  of  centralization  and  of  official  capacity  of  comprehen- 
sion, to  which  nothing  similar  can  be  found  in  the  Middle 
Ages."  (Verwaltungsrecht,  i.  201.)  The  work  rests  on  an 
accurate  knowledge  of  the  practice  of  the  Anglo-Norman  ex- 
chequer, and  was  probably  designed  for  the  guidance  of  those 
concerned  in  its  business.^ 

§  75.    Glanville  ("Tractatus  de  legibus  et  consuetudinibus 

regni  Angliae  tempore  R.  Henrici  secundi  composi- 

tu8  justitiae  gubernacula  teneute  Ranulpho  de  Glan- 

villa")  is  referred  to  by  English  writers  as  the  earliest  English 

text-book  on  law.    This  work  was  prepared  between  1187  and 

'  The  dialogae  is  to  be  fonnd  in  Ma-  tion  of  the  author  and  of  the  character 

doz's  History  and  Antiquities  of  the  of  the  work  is  to  be  found  in  Lieber- 

Exchequer,  London,  1711  and  1769,  and  mann's  Einleituug  in  den  Dialogus  de 

also  in  Stubbs's  Select  Charters,  pp.  Soaccario,  1875. 
168  ei  seq.   An  examination  of  the  posi- 
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1189,  and  is  limited  to  an  exposition  of  the  practice  in  the 
King's  Bench.  Editions  were  published  in  England  in  1554 
and  1780.  It  is  also  given  ii^  Phillips's  Englisher  Rechts- 
geschichte. 

§  76.  Bracton  (llenrici  de  Bracton,  "  De  legibuset  consuetu- 
dinibus  Anffliaelibri  q ui no ue")  comes  next  in  order. 

_         .,  _.\I,      ...11.  A  1.         .       Bracton. 

Our  first  difficulty  is  with  his  name.  According  to 
Horwood,  in  his  preface  to  the  Year  Books  of  20  and  21  Ed- 
ward L,  "Bratton"  is  the  correct  rendering;  but  by  early 
manuscript  copies  it  is  given  as  Brycton  and  Breton  as  well 
as  Bracton.  But,  be  this  as  it  may,  he  was  a  judge  of  the 
curia  regis  under  Henry  IL,  1216-72,  and  his  work,  which  ap- 
peared between  1256  and  1259,  is  that  of  a  practised  jurist. 
The  purport  of  the  work  is  to  give  the  law  and  practice 
of  the,  English  courts,  and  is  distinguished  for  its  discrimi- 
nating  survey  of  principles  and  for  its  careful  examination 
of  English  decisions.  But  while  Bracton  thus  devotes  him- 
self to  an  exposition  of  the  English  law  as  he  found  and 
helped  to  mould  it,  he  takes  particular  pains  to  introduce 
into  his  text  such  principles  of  the  Roman  law  (as  under- 
stood by  him)  as  he  deems  pertinent.  The  Roman  law 
had  been  taught  in  the  twelfth  century  in  Oxford,  according 
to  the  scholastic  interpretation  then  in  vogue,  and  it  was 
natural  that  Bracton  should  rely  on  it  and  on  the  canon 
law  in  all  matters  in  which  he  was  not  controlled  by  positive 
English  rulingH.  The  probability  is  that  he  dej)ended  for  this 
purpose  on  Azo's  Summa  to  the  Codex  and  to  the  Institutes, 
though  there  are  traces  of  acquaintance  with  the  decretals. 
Bracton  appeared  for  the  first  time  in  print  in  1669.  A  new 
and  elaborate  edition  by  Sir  Travers  Twiss  appeared  in  three 
volumes  in  1878.* 

§  77.  Fleta^  Sen  commeiitarius  juris  Anglicani,  is  an  anony- 
mous treatise,  composed,  it  is  said,  in  1290,  which 
derives  its  name  from  the  supposed  fact  that  it  was 
written  in  the  Fleet  Prison.     *'Fleta  merito  appellari  poterit 
quia  in  Fleta,    .    .    .    fuit  compositus."     This  work  is  mainly 

*  To  Guterbock  we  are  indebted  for  has  been  translated  with  much  ability 
an  admirable  essay  (1862)  on  Bracton  by  Mr.  Briuton  Coxe,  of  Philadelphia, 
and  his  Relation  to  Roman  Law,  which 
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made  up  of  condensed  extracts  from  Bracton,  with  references 
to  statutes  and  decisions  since  Bracton*s  time.  The  earliest 
printed  editions  of  Fleta  apjieared  in  1647  and  1685,  to  which 
were  attached  Selden's  valuable  treatise, ''  Dissertatio  historica 
ad  Fletam." 

§  78.  Gilbert  of  Thorton^  **Capitalis  Justitiarius  Angliae," 
under  Edward  L,  was  the  author  of  a  book  called 
Thortoiu^  "Sumraa  de  legibus  et  Consuetudinibus  Angliae," 
which  appeared  in  1292.  The  work,  which  appears 
to  be  an  imperfect  abstract  of  Bracton,  has  never  been  printed, 
and  is  known  only  by  the  notice  given  of  it  by  Seldeu  in  his 
Dissertatio  ad  Fletam. 

§  79.  Brition^  whom  next  we  have  to  consider,  was  probably 
a  clerk  employed  bv  Edward  I.  to  give  a  statement 
of  English  law.  The  work  is  rather  an  official 
authoritative  declaration  of  what  the  law  is  to  be,  than  a 
scholastic  exposition  of  what  the  law  is.  The  propositions 
enounced  are  given  not  as  the  conclusions  of  a  reasoner,  but 
as  the  determinations  of  a  prince;  nous  voloms,  nous  graun- 
toms,  etc.  From  the  fact  that  the  statute  "quia  emptores" 
(18  Ed.  L),  is  spoken  of  as  "une  novele  constitution,"  it  is 
inferred  that  Britton's  work  was  composed  after  1290;  and 
hence  is  later  in  date  than  Fleta.  It  is,  as  Brunner  remarks, 
the  oldest  English  law  book  in  law  French.  An  excellent 
edition  was  published  by  Mr.  Nichols,  in  Oxford,  1865,  in  two 
volumes,  with  an  English  translation,  and  copious  references 
to  parallel  passages  in  Bracton  and  Fleta. 

§  80.  HengharrCs  Summe  magna  et  parva  is  a  comparatively 

brief  essay  also  of  the  era  of  Edward  I.     It  is  pub- 

eng  am.     jj^jj^j  ^^  ^^^  appendix  to  Fortescue's  De  laudibus 

legum  Angliae. 

§  81.  We  have  previously  given  an  outline  of  Anglo-Saxon 

and  of  Anglo-Xorman  law.      From  the  fourteenth 

frl^nThe       century  what  may  be  called  distinctively  English  law 

fourteenth    begins.     From  4  Hen.  VII.  (1485-1509)  the  statutes 

were  exclusively  in  English,  and  are  printed  as  such 

consecutively  in  authorized  editions. 

The  "proceedings  and  ordinances  of  the  privy  council,  10 
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ic.  11.  (1386)  to  83  Hen.  VIII.  (1^41),"  by  Sir  Harris  Nicolas, 
II  seven  volumes,  was  published  in  1884-7. 

Parliamentary  rolls,  or  registers  of  the  formal  proceedings 
f  parliament  (Rotuli  Parlamentorum  et  petitiones  et  placita 
parliamento),  were  published  in  six  volumes  in  1832.     The 
-fficial  journal  of  the  house  of  lords  begins  with  1  Hen.  VIII; 
l^at  of  the  house  of  commons  with  1  Ed.  VI.^ 


'  In  Brunner's  statement  of  the  lite-  Spence's   Kqiii table    Jarisdiction  of 

tore  on  this  topic  the  following  snm-  the  Court  of  Chancery  discussea  the 

ry  is  given  of  authorities  in  this  origin  of  the  court  of  chancery, 

e : —  A  general  summary  of  the  history  of 

Sir  Matthew  Hale*s  History  of  the  English  law  is  given  in  the  introduction 

snmon  Law,  2  vols,  octavo,  a  work  to  Stephen's  Blackstone,  8th  ed. 

1  ^rs-  "tf^  incomplete  by  the  author,  of  which  See,  also,  Cooper's  '*  Account  ot  the 

-^  1-m  ^^  6th  edition,  edited  by  Runnington,  most  Important  Public  Records  of  Great 

published  in  1820.  Britain,  and  the  publications  of  th<i 

teeves's  History  of  English  Law,  a  Record  Commissioners,"  London,  1832; 

rk  for  some  time  of  high  authority,  Bigelow's  History  of  Procedure  in  Eng- 

«rhich  an  edition  was  published  by  land  during  the  Norman  period ;  Pol- 

lason  in  1869.    A  German  review  of  lock's  Essays  (1882),  pp.  202e^  se^.    Cf. 

3  edition  is  found  in  the  Kritische  Bagehot  on  the  English  Constitution, 

^rteljahr8chrift,  xiii.  228.  1870,  and,  by  the  same  author,  Physics 

:rabb's    History   of   English    Law,  and   Politics,   1873;   Brunner  on  the 

L9 ;  Phillips's  Englische  Reichs-  und  Entstehung  der  Schwnrgerichte,  1872. 

:^ht8-geschichte  seit  der  Ankunft  der  The  high  court  of  admiralty,  estab- 

^o«-mannen,  2  vols.,  1828,  ending  with  lished  in  the  reign  of  Edward  L,  was 

■*-  ^9.  organized  in  conformity  with  the  forms 

Stubbs's  Constitutional    History  of  and  principles  of  the  Roman  law.  Black- 

^^^^land,  a  work  of  the  highest  merit  stone,  iii.  684  Phillimore,  Int.  Law,  i. 

**^^  authority.  In  matters  of  international  law  civil- 

^avigny,  Geschichte  des  Romischen  ians  were  appealed  to  to  give  a  binding 

'^**c;bt8  in  Mittelalter,  iv.  Anhang.  24.  decision  ;  Elizabeth  taking  the  course 

^oJundermunn's   Englisches     Privat-  in  reference  to  the  complications  in  case 

''^^^t  (1864),  i.,  Einleitung  treats  the  of.Mary  Queen  of  Scots,  and  Cromwell 

^X^ic  with  great  penetration  and  tho-  in  reference  to  the  case  of  the  mother  of 

*^  ^^  j;hness.  the  Spanish  ambassador,  charged  with 

^^neist's  excellent  treatises  have  been  murder,  but  for  whom  the  privilege  of 

*^  ^*^ady  referred  to ;  and  the  political  diplomatic  asylum  was  set  up.     From 

^^  ^  Aliens  of  the  old   English  law  are  the  time  of  the  revolution  of  1680  some 

''^^^  ^  iced  by  him  on  pages  56  and  157  of  of  the  most  eminent  civilians  in  Europe 

^*^**     *' Self-Government."  — Sir  Leoline  Jenkins,  Sir  George  Lee, 

igby's  introduction  to  the  law  of  Sir    William   Wynne,   Dr.    Lawrence, 

1  property  (1875)  discusses  the  his-  Lord  Stowell,  and  Sir  R.  Phillimore— 

5^  of  the  law  in  that  relation.  have  been  Englishmen. 
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I.  Tlie  ufficifti  reports  of  the  courts  terminate,  as  far  as 
concerns  the  earlier  Eiiglieh  judicial  history,  with 
tlie  reign  of  Henry  VIII.     The  reports  from   the 
time  of  Elizabeth  to  a  comparatively  recent  dale  were 
Bliors  writing  on  their  own  responsibiiity,  sometimes  at 
Iggestion  of  judges,  sometinies  us  a  matter  of  literary 
Iticin,  aometiniea  as  a  matter  of  note-tuking  while  od 
■b,  but  always  without  oflicial  salary,  or  appointment 
iwn  or  parliament.     The  most  eminent  of  these  early 
s  id  Ck)ke,  whose  reports  took  so  high  a  position  that 
iig  time  they  were  cited  simply  as  "Rep."  (e.  g.,  7 
lall  other  re^Kirters  being  cited  hy  name.     It  would  b© 
r  present  range  to  notice  the  long  list  of  reporters 
|ave  given  the  proceedings  of  the  English  courts  from 
B  of  Coke  to  tlie  present  day — a  list  embracing  some  of 
J)tit  eminent  literary  men,  iia  well  as  some  of  the  most 
Ind  jurists  who  have  adorned  England.    The  names  of 
liortcra  are  given  by  Clarke  in  Bibliotheca  Legura,  Lon- 
IhIO,  and  a  detailed  account  of  them,  embracing  the 
T  States  as  well  as  England,  will  be  fnund  in  Mr.  J.  W. 
J  work  on  the  Reports,  of  wliich  the  fourth  edition 
Iblished  in  1882. 
.  So  far  as  concerns  treatises  on  the  principles  of  the  law 
there  was  a  lull  from  the  cio^^e  of  the  thirteenth  cen- 
tury until  the  publication,  towards  .the  close  of  the 
lilteenth  century,  of  Fortescue's  treatise:  "De  Laud- 
ini  Aiigliae,"     John  Fortescue  had  been  chief  .justice 
tliiiid  under  Henry  VI.     Ai\  adherent  of. the  Lancaster 
I,  he  followed  in  1463  the  queen  and  Prince  Edward  into 
^n  Frunee,  wliero  lie  remained  until  the  restoration  of 
;r  BUpremiicy  in   1471.     When  in  exile   ho  prepared 
lislruction  of  his  royal  pupil,  the  treatise  "De  Laud- 
nil  AngliJB,"  the  object  being  in  part  to  vindicate  the 
it  ^institutional  monarchy  as  established  in  England, 
i>  h^liow  distinctive  English  jurisprudence,  indicating 
t.s  ol"  difference  between  this  jurisprudence  and  that  of 
lull  law  as  existing  at  the  time  in  Prance,     The  work 
culiiir  sprightliness  from  being  thrown  into  the  shape  of 
;ue  between  the  prince  and  his  chancellor  (which  was 
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^ortescae's  titular  ofBce),  and  it  brings  before  us  with  peculiar 
F^*"oiinnence  the  land  tenure  of  England  and  the  intermediate 
T^^'ocess  by  which  the  jury,  from  being  an  instrument  of  proof, 
*^^C5ame  the  arbiter  of  questions  of  fact.  An  edition  of  For- 
>cue,  with  notes  by  Amos,  was  published  in  1825,  and  an 
'^Ition  of  peculiar  excellence  was  published  in  Cincinnati  in 


74.' 


§  84.  Littleton's  work  on  Tenures  acquired  for  many  years 
commanding  authority,  in   part  from   its  own 
^rits,  in  part  from  the  reverence  paid  it  by  Coke, 
Ijo  declared  it  to  be  the  most  "perfect  work  ever  written  in 
v^  jr  human  science;"  and  that  from  the  conclusions  of  Little- 
he  never  permitted  himself  to  dissent.    According  to  Coke, 
ttleton's  work  dates  back  to  the  14th  of  Edward  IV.  (1475) ; 
<1  it  is  built  on  the  reports  in  the  year  books  down  to  that 
It  was  one  of  the  first  books  printed  in  England,  having 
^ed  from  the  press  in  1481,  originally  in  law  French,  which 
s  translated  by  Coke,  with  a  commentary  which  has  given 
^  entire  work  an  authority  which  has  made  it,  within  its 
»iige,  supreme,  and  which  constitutes  it,  even  to  the  present 
,  the  text-book  to  which  students  are  directed  for  the  pur- 
of  learning  the  first  principles  of  the  law  of  tenures. 
§  85.    Of  St.  Jerman's  "  Dialogus  de  fundamentis  legum 
rigliae   et  de   conscientia,"  which   dates  back  to 
t^Vie  reign  of  Henry  VIIL,  and  which,  in  the  Eng- 
^^sli  translation  under  the  title  "Doctor  and   Student,"  has 
^lad  a  wide  circulation,  the  earliest  printed  edition  was  pub- 
lished in  1523.     The  object  of  the  work  is  to  give,  in  the 
8^iape  of  a  dialogue  between  a  doctor  of  divinity  and  a  student 
of    law,  a  popular  exposition  of  distinctive  English  jurispru- 
dence.—Stamford's  "Pleas  of  the  Crown"   is  the 
fii'j^t  English  work  we  have  on  formal  criminal  law. 
^^^^mford,  or  "  Staunford,"  as  the  name  is  sometimes  given, 
^^-«  an  English  judge  who  died  in  1558,  and  who  prepared  the 
^^^rk  in  question  a  few  years  before  his  death.      It  gives 
^^X:iious  references  to  prior   reports  and   text -books,  and  is 
'^  ^^cb  relied  on  by  immediately  subsequent  English  writers  on 

1  See,  as  to  Forteacae,  1  Steph.  Hist.  Cr.  Law,  202. 
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criminal  law.    It  is  now  superseded,  as  a  manual  of  ancient 
law,  by  the  works  of  Coke,  Hale,  and  Hawkins.^ 

§  86.  When  we  pass  from  the  atmosphere  of  the  scholastic 
jurists,  whom  we  have  been  noticing,  to  that  of  the 
BaTo^n.'*"^  great  writers  of  the  era  of  Elizabeth,  who  now 
approach,  it  is  like  passing  from  a  catacomb,  in 
whose  walls  lie  the  dead,  to  a  city  teeming  with  energetic 
growth.  Richard  Hooker's  life  was  almost  coincident  with 
the  reigns  of  Mary  and  Elizabeth  ;  he  was  born  within  a  few- 
months  of  Spencer,  and  only  a  few  years  before  Bacon  and 
Shakespeare.  It  is  Hooker's  misfortune  that  to  many  lawyers 
he  is  chiefly  known  by  the  somewhat  rhetorical  eulogy  on  law, 
which  Austin,  with  his  usual  contempt  of  those  with  whose 
system  he  differs,  calls  *'  fustian  ;"*  it  is  Hooker's  merit  that 
he  was  the  first  to  announce  the  position  now  generally  ac- 
cepted by  the  historical  school,  that  as  man  is  never  stationary 
and  never  perfect,  so  law  can  be  never  stationary  and  never 
perfect ;  but  accompanies  man  in  his  progress,  and  envelop- 
ing him  in  its  elastic  mould,  adapts  itself  to  his  changing 
and  advancing  conditions. — Hooker  treats  primarily,  in  his 
great  work,  of  divine  law,  but  what  he  says  of  the  necessary 
mutability  of  divine  law,  so  far  as  it  relates  to  the  govern- 
ment of  man  in  matters  not  of  dogmatic  theology,  applies  d 
fortiori  to  human  law.  And  the  positions  of  Hooker,  as  to 
all  law  governing  men  in  their  changing  social  relations,  are 
as  follows : — 

>  See  Foss,  Jndges,  v.  390 ;  Reeves,  it  is  essential  that  his  whole  sweep 

iii.  564.  should  be  taken    into   consideration. 

^  There  may  be  a  superficial  inflation  The  flapping  of  an  eagle's  wings,  if  we 

in  tho  famous  passage  which  Mr.  Aus-  should  take  in  only  a  small  section  of 

tin  thus  criticizes,  but  this  appearance  his  flight  through  the  upper  air,  gives 

of  inflation  vanishes  when  we  take  in  no  idea  of  the  loftiness  and  extent  of 

the   whole    context.      To   Hooker,   at  the  arc  through  which  he  soars.     In 

h'ast  as  fully  as  to  his  great  contempo-  the  recognition  of  Hooker's  majesty, 

raries,  Bacon  and  Shakespeare,  is  due  of   diction  coupled   with    philosophic 

the  credit  of  first  exhibiting  the  full  breadth  of  thought  and  subtle  dialectic 

power  of  the  English  tongue  for  subtle  discrimination,  we  find  agreed  crities 

distinction,  for  melodious  rhythm,  for  as  different  in   their  standpoints    as 

sublime  conception.     But  he  cannot  be  Swift  (Tatler,  No.  230)    and   Uallam 

studied  piecemeal.     To  do  him  justice  (Const.  Hist.  c.  iv.). 
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O)  Whatever  law  thus  applies  to  men  in  their  social  and 
^^^^v^Tiicipal  relations  is  mutable,  just  as  human  society  is 
"^  stable. 

^2)  Law  is  to  be  adapted  to  the  changing  conditions  of /j( 
society. 

O)  The  present  cannot  be  separated  from  the  past  nor  the 
t:ure  from  the  present.     So  far  as  concerns  the  sense  of  right 
r^<i  the  habits  of  social  and  domestic  intercourse,  there  is  as 
ntinuous  a  succession  of  generations  as  there  are  threads  in 
rope.    "The  act  of  a  public  society  of  men  done  five  hun- 
years  sithencc  (ago)  standeth  as  theirs  who  presently  are 
'the  same  societies,  because  corporations  are  immortal.     We 
then  alive  in  our  predecessors^  and  they  in  their  successors  do 
still.    Laws  therefore  human,  of  what  kind  soever  (past 
"present),  are  available  by  consent."    Laws  bind  us,  there- 
,  not  because  they  are  imposed  by  the  past,  but  because 
are  part  of  the  past  which  consented  to  them.     It  is  true 
'^  t»^t  this  view  is  sometimes  spoken  of  as  arbitrary  and  mysti- 
1-     It  undoubtedly  is  when  it  assumes  an  unreal  identity 
past  and  present  generations.      But  the  continuity  here 
P^^^ken  of  is  not  unreal.     There  is  no  person  who  aids  either 
sciously  or  unconsciously  in  making  the  laws  of  a  country 
^ose  opinions  are  not  moulded  by  the  past.     No  American 
English  descent,  for  instance,  can  separate  himself  from 
^  ^^  barons  who  secured  Magna  Charta ;  from  the  parliamentary 
^^J^jority  who  forced  the  bill  of  rights  on  Charles  L,  or  the 
^^beas  corpus  statute  on  Charles  II. ;  from  the  popular  leaders 
^^ho  placed  William  III.  on  the  throne;  from  the  Iramers  of 
^*^e  Declaration  of  Independence  of  1776.^ 

(4)  Law  derives  its  authority  not  from  its  author,  but  from 
^  ^B  adaptability  to  its  object ;  even  a  law  promulgated  by  God  y-^ 
^^  inutable  when  relating  to  a  mutable  object, 

(o)  Reason  and  authority  (including  precedent)  are  oo-ordi- 
^^^e4Mi4hAM4M»in  the  interpretation  of  law, 

(6)  Laws  for  social,  ceremonial,  and  municipal  government, 
^^    tar  from  being  of  perpetual  obligation,  contain  in  tbem- 

l^his  point  is  sastained  in  Webster's  replv  to  HayTie,  Webster's  Works, 
*»»•  316. 
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selves  the  energy  of  self-extension  and  self- modification.^  Law 
is  thus  the  product  of  conscience  and  reason  and  sense  of 
need.* 

(7)  Reason  (acting,  when  necessary,  on  proof)  is  essential 
to  the  verification,  the  interpretation,  the  application  of  law ; 
and  in  all  matters  relating  to  human  society,  to  the  definition 
of  law,  to  its  modification  and  abolition. 

(8)  There  is  no  such  thing,  in  such  matters,  as  arbitrary 
and  inflexible ^'ure-rfmnowm;  "every  law  of  God  is  a  law  of 
reason,  and  every  law  of  reason  is  a  law  of  God."* 

Bacon  was  born  in  1561,  six  years  after  the  birth  of  Hooker, 
and  died  in  1626,  surviving  Hooker  twenty-six  years.  The 
last,  and  in  its  political  relation  the  least  meritorious,  portion 
of  Bacon's  life  was  in  the  reign  of  James  L,  and  to  the  shaken 
fortunes  as  well  as  the  pliant  temper  of  Bacon  may  be  attributed 
the  occasional  expressions  of  servility  which  escaped  him  in  his 
later  years.  It  does  not  appear  that  he  and  Hooker  ever  met. 
They  were  both  endowed  with  the  capacity  of  serene  philoso- 
phic conception  and  of  majestic  expression.  But  the  tempta- 
tions of  a  court,  to  which  Bacon  succumbed,  had  never  encir- 
cled Hooker;  nor,  from  what  we  know  of  Hooker,  is  it  proba- 
ble that  his  simple  and  noble  nature  would  have  succumbed  to 
any  amount  of  courtly  blandishments  or  threats.  The  atmo- 
spheres of  the  reigns  of  Elizabeth  and  James,  also,  were,  so  far 
as  concerns  freedom  of  thought,  very  difterent.  In  all  matters 
not  involving  the  political  safety  of  the  realm,  Elizabeth 
allowed  full  play  to  thought ;  and  there  is  nothing  which 
illustrates  this  better  than  that  the  pulpit  of  Temple  Church 
was  held  for  a  long  time  jointly  by  Hooker  preaching  liberal- 
ism of  polity,  and  maintaining  the  claims  of  the  Church  of 
England  by  appeals  to  reason,  and  Travers,  preaching  jure- 
divinoism  of  polity,  and  holding  the  Church  of  England,  in  its 

>  See  guprGf  §  6,  note,  for  citation  on  duct,  he  opposed  his  own  more  oom- 

this  point.  prehensive  theory  of  a  rule  derived  not 

»  *•  To  what  he  considered  the  fanda-  from  one  alone,  but  from  all  the  sources  of 

mental   mistake  of    the   Puritans,  an  light  and  truth  with  which  man  finds  him- 

exaggerated  and   false  theory  of  the  self  encompassed,^^     Church's  lutroduc. 

purpose  and  function  of  Scripture  as  to  Hooker,  Oxford,  1878,  xvi. 
the  exclusive  guide    of   human   con-        '  Ibid,  xviii. 
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^raatianism,  to  be  in  conflict  with  scriptural  rule.     The  very 

controversy  to  which  we  owe  Hooker's  great  work,  was  one 

vrbich  James,  irritatingly  proscriptive  in  matters  of  philo- 

Bopbical  speculation,  while  culpably  negligent   in   practical 

politics,  could  not  have  tolerated.     We  do  not  find,  therefore, 

"^^  Bacon's  works,  nearly  the  whole  of  which  were  published 

*ti  the  reign  of  James,  any  such  comprehensive  vindication  of 

liberty  in  the  modification  of  law  as  we  find  in  the  pages  of 

Booker.     Occasionally,  on  the  other  hand,  we  notice  exag- 

Iferated  enconinms  of  prerogative,  and  we  meet  once  or  twice 

"^^ith  ascriptions  of  perfection  and   finality  to  the  common 

J^w  such  as  we  are  familiarized  with  in  the  writings  of  Coke 

^nc3  Blackstone.    Yet,  with  all  this,  it  is  impossible  to  look 

thi-ough  Bacon's  works  as  a  whole  without  seeing  that  this 

^d^i^  of  the  perfection  of  English  law,  as  it  then  stood,  is  in- 

<^o»:i8i8tent  with  his  philosophy;  and  that  he'  held  as  fully  as 

^ici  Hooker  to  the  doctrine  of  the  spontaneous  and  yet  unob- 

^^f'ved  growth  of  law  pari  passu  with  the  growth  of  civiliza-  \ 

JLiaw^  he  tells  us,  meaning  thereby  the  orderly  correlation  of 
Uses  and  efi'ects,  is  constant,  but  Uiws  9^vq  mutable.     ^^Per- 
va  lex  est,  nullam  legum  humanum  ac  positivam  per(>etuam 
"*     Law  is  the  author  of  sovereignty,  not  sovereignty  of 

*'  Every  medicine  is  an  innovation  ;  and  he  that  will  noQ 
*^Pply  new  remedies  must  ex|.ect  new  evils,  for  time  is  th 
greatest  of  innovators."  .  .  .  •'Time  moveth  so  round  that' 
^  froward  retention  of  custom  is  as  turbulent  a  thing  as  an 
innovation."  ..."//  was  good^  therefore^  that  men  in  their 
innovations  would  follow  the  example  of  time  itself ;  which^  indeed^ 
^nnovateth  greatly^  but  quietly^  and  by  degrees  ceases  to  be perceived.^'^ 

*'  The  law  cannot  provide  for  all  cases,  but  is  adapted  to 
SQch  as  generally  occur.  And  time,  according  to  the  ancient 
frying,  is  the  wisest  of  all  things,  and  daily  creates  and 
invents  new  conditions  of  things."* 

Maxims,  Reg.  19.  *  De  Aug.,  Ap.  32 ;   see  Bagehot'R 

'    Oaaeof  the  Post-Natl  of  Scotland.  Physics  and  Politics  (1873),  pp.  112 

^»    Tor  fuller  citation,  suprot  §  63.  et  seq. 
^^ssaj  on  Innovation. 
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'^  Antiquity,  though  in  respect  of  us  it  was  the  elder,  yet 
respect  of  the  world  it  was  the  younger.  And  truly,  as 
look  for  greater  knowledge  of  human  things  and  a  rij>er  jud  fl&.  ^^"S 
ment  in  the  old  man  than  in  the  young,  because  of  his  exp>^^-= — * 
rienceand  of  the  number  and  variety  of  the  things  he  has  se*:**^— »  "^^ 
and  heard  and  thought  of;  so,  in  like  manner,  from  our  age,    ^  ^ 

it  but  knew  its  strength,  and  chose  to  essay  and  exert  it,  mu 
more  might  formerly  be  expected  than  from  the  ancient  tim 
...    It  shows  a  feeble  mind  to  grant  so  much  to  authors 
yet  deny  time  his  rights,  who  is  the  author  of  authors,  na 
rather  of  authority.    For  rightly  is  truth  called  the  daught 
of  time,  not  of  authority."* 

There  is,  he  maintains,  in  science  (taking  the  term  in  i 
widest  scope)  constant  development  so  as  to  fit  it  to  the  growtir 
of  knowledge  and  of  civilization.     It  was  Bacon's  office, 
he  declares,  to  fit  the  law  that  governs  human  action  to  th 
successive  conditions,  and  to  do  this,  to  establish  the  elaBtiei 
and  self-developing  power  of  law,  "  I  propose  to  establish  p 
gressive  degrees  of  certainty."* 

^^  The  state  of  knowledge  is  ever  a  democracy,  and  that  p 
vaileth  which  is  most  agreeable  to  the  senses  and  conceits 
people."* 

Not  to  Burke,  therefore,  but  to  Hooker  and  Bacon,  are  w 
to  look  for  the  tirat  English  exposition  of  historical -evolution.^ 
/     §  87.  From  Littleton  to  Coke,  the  transition,  so  far  as  co 

ceriis  merely  technical  law,  though  covering  on 
hundred   and   fifty   years,   seems  slight.      Withi 
that  period  (1470-1620)  few  new  principles  were  introdu 
into  English  jurisprudence,  and  the  profound  veneration  teltf  ^ 
by  Coke  for  Littleton,  united  with  the  ascendency  maintain 
by  Coke  over  English  lawyers  of  the  old  school,  caused  th 
formal  scheme  of  tenure,  as  settled  by  Littleton,  to  reniai 
in  force  until  almost  the  beginning  of  the  present  century.i.' 
Edward  Coke  was  born  in  1552,  became  attorney-general  i 
1594,  was  chief  justice  of  the  common  pleas  in  1606,  and  cbie 
justice  of  the  king's  bench  in  1618.     In  1616  he  fell  into  trou 
blc  with  the  court,  and  went  into  violent  opposition,  though.-^ 

>  Nov.  Org.,  §  34.  »  Int.  of  Nat.,  42. 

■  Nov.  Org.,  In  trod.  *  SuprOf  §  6. 
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it  is  difficult  to  say  how  much  of  this  is  attributable  to  his 
attachment  to  liberal  principles,  and  how  much  to  a  certain 
dofirored  pugnacity  which  made  it  difficult  for  him  to  retain 
kindly  relations  to  those  with  whom  he  was  officially  con- 
nected.   In  the  domain  of  jurisprudence,  however,  so  far  as 
political  questions  were  not  involved,  these  antipathies  did 
'^ot  away  his  action.     The  old  English  law  was  wrought  out 
^y  him  with  a  fulness  and  subtlety  which  is  marvellous,  both 
for  its  copiousness  and  its  exactness.     His  reports  we  have 
^Ifeady  noticed.     His  institutes  for  a  long  time  were  control- 
ling authorities  in  the  law  of  tenure,  and  will  always  com- 
iTi^nd  great  interest,  not  merely  for  the  historical  research 
tfe^y  exhibit,  but  for  their  extraordinary  scholastic  ability, 
ey  appeared  in  1628,  and  consist  of  four  parts.     The  first 
Titains  a  commentary  on   Littleton,  already   noticed,  and 
'^^l:iich  was  subsequently  enriched  by  notes  by  Hargrave  and 
tier,  eminent  masters  of  the  English  law  of  tenures.     Part 
•    comprises  a  somewhat  complex  commentary  on  Magna 
sirta  and  the  older  statutes.    Part  III.  treats  of  the  criminal 
'^^'^v  (Placita  Coronse),  and   holds  with   logical  exactness  to 
^W^  hard  lines  of  the  older  judges  when  dealing  with  English 
Jurisprudence.      Part  IV.  treats  of  the  constitution  of  the 
^<^urts,  in  the  shape  in  which  they  were  then  developed.     The 
^^cendency  for  so  long  maintained  by  the  first  part,  was  far 
^rorn  being  secured  by  its  successors.     Coke's  exposition  of 
-M^agna  Charta  and  of  the  early  statutes  was  tinged  by  his 
P<^litical  views  which,  in  the  main,  were  those  of  the  Tudor 
^•^  ;  and  the  criminal  law  of  which  he  treated,  and  the  courts 
^hose  jurisdiction  he  discussed,  gave  way  to  the  shock  of  re- 
^^rm  long  before  any  material  alterations  were  attempted  in 
the  law  of  tenures.     And  even  to  the  present  day,  knowledge 
^f  that  law,  as  expounded  by  Coke,  is  essential  to  the  under- 
standing of  the  law  of  real  estate  as  it  now  exists.    The  defect 
^'^    his  system  is  not  that  it  was  not  fitted  for  his  time,  but 
that  it  was  assumed  to  be  fitted  for  all  times.     He  claimed 
that  the  law  laid  down  by  Littleton  and  expounded  by  him- 
^If   was  a  finality,  being  in  itself  perfect;  and  he  treated 
^^*^th  scorn  the  position  of  his  great  rival.  Bacon,  and  his 
Hill  greater  contemporary,  Hooker,  that  from  the  necessity  of 
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things  laws  can  no  more  continue  in  one  stay  than  can  the 
community  on  which  they  are  imposed.  In  consequence  of 
this  want  of  elasticity  and  mobility,  Coke's  system  of  tenures, 
overflooded  as  it  was  in  places  by  the  stream  of  change,  when 
it  at  last  gave  way,  gave  way,  like  an  ice  gorge,  in  a  mass. 
§  88.  With  Blackstone  we  must  close  our  notice  of  the 
English  law  authors  of  the  old  school.     Between 

Blackstone.    ,  .  ^  i    .1  i  1  1        j  ^»         j 

him  and  those  whom  we  have  already  mentioned 
intervened  Hale  and  Hawkins,  but  the  chief  works  of  these 
great  writers  are  on  criminal  law,  a  special  branch  of  juris- 
prudence in  which  the  older  books  have,  beyond  all  others, 
lost  their  authoritativeness.  Comyns,  also,  published  in  1744 
a  very  useful  Digest  of  the  Laws  of  England,  and  by  Viner  a 
valuable  abridgment  of  the  same  laws  was  shortly  afterwards 
issued.  Blackstone,  however,  virtually  terminates  the  older 
epoch  of  English  law  literature,  and  is  the  last  great  teacher 
of  the  school  of  English  lawyers  who  held  that  the  English 
law,  after  a  gestation  running  back  indefinitely  through  times 
unknown,  had  reached  a  perfection  which,  though  diflTerently 
interpreted  by  Littleton,  by  Coke,  by  Hale,  as  well  as  by 
Blackstone, imd  imiliorit  u  pewfontiQii  mhiih  it  would  be  sac- 
rilege to  touch.  This  old  law,  both  in  its  narrowness  and  its 
breadth,  its  noble  recognition  of  the  main  safeguards  of  free- 
dom and  its  fidelity  to  j^recedent,  yet  interpreting  precedent 
with  a  rigid  logical  subtlety  such  as  is  surpassed  in  no  other 
branch  of  literature,  is  preserved  in  a  style  of  singular  grace 
and  purity  in  the  pages  of  Blackstone.  He  was  born  in  1723, 
and  after  practising  as  counsel  for  some  time,  became  professor 
of  law  in  Oxford,  in  a  chair  established  by  Viner.  He  sub- 
sequently was  a  member  of  parliament,  and  a  judge  of  the 
court  of  common  pleas;  beginning  his  political  life  as  a  whig, 
and  as  an  adherent  of  the  distinctive  principles  which  placed 
the  Hanover  succession  on  the  English  throne,  but  afterwards 
modifying  these  views  so  us  to  approach  the  toryism  which  came 
in  with  the  reign  of  George  IIT.  The  Commentaries,  which 
grew  from  his  academical  lectures  ,constitute  a  systematic  expo- 
sition of  English  law.  The  first  volume  purports  to  treat  of  the 
rights  of  persons,  so  far  as  their  civil  relations  are  concerned ; 
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tYio    second,  of  the  rights  of  things,  including  contracts;  the 
thi  rd,  of  private  wrongs ;  and  the  fourth,  of  public  wrongs  or 
crimes.     In  this  scheme,  the  defectiveness  of  whose  analysis 
will  be  hereafter  pointed  out,  it  will  be  at  once  seen  that  eccle- 
siastical law  and  international  law  have  no  part,  and  therefore 
the  work  does  not  treat  of  the  law  in* force  in  England  as  a 
whole,  though  it  exhibits  the  then  English  common  law  with 
perspicuity  and  completeness.    The  first  edition  was  published 
in  1765,  and  in  the  author's  lifetime  several  subsequent  editions 
appeared,  each  edition  with  emendations,  sometimes  of  style, 
sometimes  of  substance;  the  object  being  in  one  instance  to 
^dapt  the  text^to  the  author's  modified  political  views.     It  is 
^li«  peculiar  charm  of  the  work  that,  though  substantially 
^ocurate,  it  was  written,  not  for  legal  exj^erts,  but  for  students 
all  classes;   and   that,  while  avoiding  the  barbarisms  in 
^'liich  the  old  lawyers  delighted,  it  is  presented  in  a  style 
"^"liich  educated  men  of  all  classes  may  not  only  understand 
l^  vit  admire.     The  Commentaries  of  Blackstone  are  therefore 
111  -valuable,  not  merely  as  an  exposition  of  the  English  common 
lo*  vr  as  it  stood  at  the  end  of  the  last  century,  but  as  a  classic 
^f  high  order  in  English  literature.  7t 

§  89.    That  Blackstone  rejected  the  jure  divino  theory  of 
legitimacy,  and  based  government  on  consent,  has 
t>e€n  already   noticed;*   and  though  the   terms  in   based  on"' 
^v'hich   the   consensual   origin   of  government  was  f^^y^gop. 
stated  in  his  first  edition  were  afterwards  somewhat   timism  and 
inoditied,  yet  there  is  throughout  his  work  no  as- 
^rtion  on  this  specific  topic  to  which  a  liberal  critic  can 
object.    The  very  optimism,'  which  we  shall  have  occasion 
to  farther  notice  as  in  other  respects  his  chief  defect,  kept  him 
^^   this  relation  on  the  liberal  platform.     It  was  impossible 
^^i^him  to  be  a  loyal  adherent  of  the  house  of  Hanover  and  yet 
,    ^old  to  jure  divino  legitimacy.    If  there  be  such  a  thing  ^^jure 
^^'^ino  legitimacy,  if  the  crown  of  England  were  settled  from 
^*  rme  immemorial  on  a  particular  family  on  the  basis  of  titular 
P*"^  raogeniture,  then  it  is  clear  that  the  house  of  Uanover  is 
^^^t  entitled  to  the  English  crown.    To  sustain  the  title  of  the 

*    Si^pra,  §  52.  «  See  ibid. 
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house  of  Hanover  it  is  necessary  to  maintain  the  right        -^f 
the  people  of  England  to  depose  one  dynasty  and  to  establ  i^^fa 
in  its  place  another,  and  this  Blackstone  did.    There  was    c.   jo 
other  way  in  which  the  revolution  of  1688, and  the  subseque^  ~3t 
settlement  of  the  crown  in  reversion  on  the  Princess  Sopli  "5a* 
and  her  descendants^^ould  be  vindicated ;  and  this  right     ^c^f 
revolution,  asserted  as  it  was  by  the  convention  which  ga.'^^'e 
the  crown  to  William  and  Mary,  could  not  be  disputed  withom:a»t 
disputing  the  title  of  George  III.    This  title,  revolutionary 
it  was  in  origin,  Blackstone  maintained ;  but  here  he  Btop|i 
.His  temperament  was  naturally  amiable,  easy,  and  optimists  m  ^. 
He  was  promoted  to  high  dignities  under  the  existing  sysb 
with  which  he  was  naturally  content.     Although  he  had 
accept,  as  a  man  of  sense  who  could  not  dispute  history,  t"- 
revolution  on  which  alone  the  existing  government  could 
based,  he  had  the  abhorrence  of  change  natural  to  a  conser 
tive  and  to  an  epicurean.     The  revolution  of  1688  had  to 
tolerated,  but  it  was  to  be  a  finality.    It  was  true  that  pari 
mentary  constituencies  which  were  large  in  the  revolution 
had  dwindled  to  almost  ciphers,  and  that,  since  that  era,  vi 
and  powerful  cities  had  grown  up  which  were  not  recogniz^^ 
as  constituencies.     It  was  true  that  the  exigencies  of  busint 
demanded  that  land  should  be  made  subject  to  the  payment 
debts ;  that  seals  should  be  stripped  of  their  magical  immun  i' 
lies;  that  imprisonment  for  debt,  proved  to  be  as  injurious  XA^ 
the  community  n's  it  was  cruel  to  the  debtor,  should  be  abol^ 
'  ished;   that  the  infliction  of  capital   punishment  on  minof 
\   j  felonies  had  become  so  odious  to  the  popular  mind  that  it  waB 
• '  I  difficult  to  convict  of  such  felonies,  so  that  the  barbarity  of 
,the  punishment  had  become  a  protection  for  the  crime.     It 
was  true,  also,  that  to  adapt  the  practice  of  the  common  law 
to  the  conditions  of  the  eighteenth  century  it  had  to  be  over- 
laid with  multitudes  of  fictions,  some  of  them,  as  in  the  action 
of  ejectment,  as  expensive  as  they  were  arbitrary ;  and  that 
litigation,  from  the  costs  which  from  this  and  other  reasons 
were  imposed  on  it,  had  become   the  poor  man's  oppredsor 
instead  of  being  his  champion,  and  the  rich  man's  tool  in- 
stead  of  being  his  master.     All  these  things  Blackstone  must 
have  seen  ;  but  reform,  according  to  his  theory,  had  exhausted 
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t'^^lf  in  the  revolution  of  1688,  and  the  system  which  was 
mu  produced  was  to  be  accepted  as  perpetual.  To  vindicate 
is  system  in  all  its  details — in  the  abuses  worked  into  it  by 
e  change  of  conditions,  as  well  as  in  its  original  virtues  and 
i3.£rmities — he  devoted  research  in  English  history  remark- 
iY>]e  in  his  day,  a  knowledge  almost  perfect  of  the  English  law 
>f  his  period,  and  a  style  whose  uniform  elegance  and  grace 
i.re  not  made  less  attractive  by  marks  of  humor  which  show 
tbsit  with  all  his  urbane  optimism  he  was  not  blind  to  some 
the  absurdities  of  the  system  which  in  all  respects  he  would 
lol,  and  in  all  respects  he  would  retain.  His  work,  there- 
,  admirable  as  it  is  as  a  historical  narrative  of  prior  law 
tnd  as  a  systematic  exposition  of  the  law  as  it  was  in  his  own 
i  Ay,  makes  no  pretence  of  setting  forth  the  law  as  it  would  be 
v'hcn  stripped  of  the  obsolete  costume,  in  some  respects  fan- 
•c^etic,  in  some  respects  hideous,  in  which  it  was  in  England 
lieu  temporarily  arrayed.* 

§  90.  As  Blackstone  may  be  regarded  as  at  once  the  most 
irraceful  expositor  and  the  most  efficient  defender  of 
-lie  old  system  of  English  law,  so  Bentham  may  be   th  "cham** 
looked  upon  as  leading  in  the  assaults  by  which  its   f^J^^^  ^^ 
^tuses  were  brought  conspicuously  before  the  public 
^ye,  and  in  the  reforms  by  which,  in  late  years,  it  has  been 
^^dically  changed.'    Jeremy  Bentham  was  born  of  wealthy 
parentage  in  London,  in  1748.     He  took  the  degree  at  Cam- 
Widge  of  Master  of  Arts,  in  1768,  became  in  Y^2  barrister  at 
liincoln's  Inn,  and  then  travelled  in  the  East,  in  Russia,  and 
Germany.     He  was  elected  a  member  of  the  French  Institute 
in  1802 ;  and  was  for  years  the  centre  of  a  society  of  utilita-» 
rian  philosophers  and  law  reformers  to  whom  his  wealth  en- 
abled him  to  offer  genial  hospitality,  his  eccentricities  con- 
stant entertainment,  and  his  genius  vigorous  stimulus.     His 
scheme  of  utility  will  be  noticed  hereafter  more  fully;  it  is 
enough  here  to  state  that  the  acceptance  of  the  scheme  as 
^e  exclusive  basis  on  which  society  is  to  be  worked  is  by  no 

^OT  Austin's  criticisms  on  Black-        '  As  to  B^ntham's  views  of  the  origin 

"®^®  Bee  in/rat  §  92 ;   and  see,  also,     of  law,  see  supra,  §  56. 

Btrictures  in  1  Steph.  Hist.  Cr.  Law, 
214. 
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lin  oRsential  to  an  acceptance  of  the  reforms  he  propoBed.  —  »*" ,' 

relorm  movements  may  be  taken  separately  from  hia  ^  *  .«z1iib 

1  philosophy,  is  shown  by  the  fact  that  among  those 

laccepteii  hie  leadership  in  the  work  of  law  reform,  may 

Ipiitionod  not  merely  J.  S.  Mill  and  Austin,  who  were 

(exponents  of  utilitarianism,  but  Romilly,  the  first  equity 

It  of  his  day,  who  cared  little  for  speculative  philosophy; 

Igham,  among  whose  multifurioua  works  is  one  on  natural 

lotry,  which  is  in  direct  antagonism  with  atilitarinniBm ; 

ll)enmuii,  who,  during  his  spotless  career  in  parliament, 

Ion  thf  hench,  over  and  over  again  asserted  the  Bupreraacy 

'  moral  sense,"  or  "conscience"  the  existence  of  which 

iiie  utilitarians  deny. — In  a  large  measure  Bentham'a 

Iciice  wiis  through  conversation,  and  it  was  a  long  time  b&- 

Ihis  works  became  known  beyond  the  circle  of  his  imme- 

T  disciples.     They  are  as  follows:     A  fragment  on  Govern- 

,  Lonihm,  177(5 ;  F.*my  on  Political  Tactics,  London,  W91; 

or  the  Inajiection  House,  London,  1791 ;  Draught  of 

lie  for  the  Organization  of  the  Judicial  Establishment  of 

Ice,  London,  1792;  Trait^s  de  Legislation  civile  ©t  p^nale, 

pnmont, Paris,  1802;  Th^oriedes  peines  etdesr^ompenses, 

,  1812;'  Introduction  to  the  Principles  of  Morals  and 

Bslation,  London,  1789, 18'23 ;  Papers  relative  to  CodiBcation  j:*^ 

T'ublic  Instruction,  London,  1817 ;  Church  of  Englandism  ,  ^ 

■nined,  1818  ;  Codifictttion  Proposals  to  all  Nations,  1822;  \t 

iiile  of  Judicial  Evidence  especially  applied  to  English  -^ 

ce.  Lniidon,  1827,  which  is  the  basis  of  Dumont's  Traits  -^ 

■euven  Judiciares,  Paris,  1823,  and  which  is  also  largely  -^ 

1  Best's  Law  of  Evidence,  its  principal  suggestions  being  ^ 

|iiicor|inrated  in  English  legislation;  Constitutional  Code 

jsc  of  all  Nations,  1830 ;  On  Death  Punishment,  1821.  g 

.'0,  also,  a  complete  English  edition  of  Bentham's 
iiiliracing  his  correspondence,  published  by  Bowring, 
l;^s,  {if  which  a  French  edition  was  published  in  Brussels 
nder  the  title  of  "CEuvres  de  Bentham."  Bentham'a 
L  c<iiisiiicuoua  English  expoaitor  is  Austin,  to  be  presently 

l^tt  vorks  wtre  pruparud    wards  tranBlated  into  English  Mid  Oer- 
ih  hv  Uiinioiit,  from  BfHlliam's    man. 
lutl  Dumont'a  rendering  sfler- 
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more  fully  noticed,  who  follows,  however,  in  some  respects,  as 
will  be  seen,  an  independent  line.     In  Germany,  a  valuable 
summary  of  Bentham's  views  on  criminal  law  was  given  in, 
1839,  by  Hepp,  under  the  title  of  **  Bentham's  GrundslEtze  der 
Criminal  Politik,"  published  in  Tubingen  in  1839. — It  may  be 
said  of  Bentham,  that  when  he  began  to  write  on  politics  and 
law,  the  parliamentary  and  judicial  system  of  England  was  a 
mass  of  abusesand  anachronisms.  When  he  ceased  to  write  these 
abuses  and  anachronisms  were  either  ren)oved  or  doomed  ;  and 
now,  through  the  movement  he  started,  English  law  has  been 
remodelled  in  a  way  that  fairly  adapts  it  in  the  main  to  the  re- 
quirement of  English  life  in  the  present  day.     And  the  reforms 
thus  made  in  England  have  been  made  under  the  same  im- 
pulse in  the  United  States.     Yet  it  is  an  interesting  fact,  that 
in    the  United  States,  while  Blackstone's  Commentaries,  ex- 
fa  limiting  a  law  now  in  the  main  obsolete,  have  been  repub- 
lished in  numerous  editions,  some  of  them  edited  by  lawyers 
of    the  highest  order,  and  are  to  be  found  in  every  library  in 
wliich  law   is  represented,   none  of   Bentham's  works  have 
been  issued  from  the  press.     That  which  is  obsolete  has  been 
tetained  in  our  literature;  the  works  which  first  pointed  out 
errors  and  anachronisms  in  the  old  law  have  never  found  a 
place  on  our  book-shelves.     The  reason  may  be  found  in  part 
in  the  mode  of  presentation.     Blackstone's  style  is  graceful, 
his  arrangement  simple,  his  scheme  within  the  range  of  ordi- 
iiary  study.     Bentham 's  style,  on  the  other  hand,  though  pic- 
turesque and  vivid,  is  jngged  and  abrupt;  of  law  as  a  general 
tlieme  he  gives  no  analysis  which    an  ordinary  reader  can 
J^aster;  his  dialect  requires  a  distinct  preparation  to  be  un- 
derstood ;  his  works  are  so  numerous  and  so  disjointed  and  so 
charged  with  thought  that  to  master  them  requires  long  and 
^^ere  study.     Another  reason  may,  perhaps,  be  found  in  the 
^*ct  of  the  objections,  to  be  hereafter  more  fully  noticed,  felt  by 
^^ny  among  those  on  whom  the  duty  of  teaching  is  imposed, 
^^  the  utilitarian  scheme  which,  though  by  no  means  essential 
^  Bentham's  system  of  law  reform,  he  weaves  into  that  sys- 
^^Hi.    This,  however,  would  not  prevent  the  dissemination  in 
^^^s  country  of  at  least  a  condensed  summary  of  Bentham's 
^^ief  works,  analogous  to  those  which  have  frequently  been 
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given  us  of  the  Commentaries  of  Blackstone.  And  the  reason 
why  this  has  not  been  done  may  perhaps  be  found  in  the  fact 
that  to  give  us  Bentham's  conclusions  would  be  to  give  ua 
the  law  as  it  actually  is,  while  for  us  to  study  his  argu- 
ments would  be  to  revive  a  battle  that  has  been  already  won. 
Blackstone's  Commentaries,  therefore,  will  continue  to  be  read 
not  only  as  giving  the  law  as  it  was,  but  as  showing  the  his- 
torical basis  of  the  law  as  it  is.  Bentham's  works,  in  their 
crude  shape,  are  not  read,  because,  in  part  from  the  sympa- 
thetic assimilation  of  our  common  law  with  his  conclusions, 
in  part  from  their  adoption  in  legislation,  the  reforms  for 
which  he  contended  have  become  part  of  our  political  and 
legal  existence. 

§  91.  The  date  of  the  birth  of  John  Austin  is  not  given  by 
his  wife  in  the  interesting  biography  she  prefixed  to 

Austin  &s  & 

leader  of  his  treatise  on  the  "  Province  of  Jurisprudence ;"  but 
thought.  ^^  ^^  stated  that  at  an  early  age  he  entered  the  army, 
in  which  he  served  for  live  years,  and  that  he  was 
called  to  the  bar  in  1818.  At  the  l)ar,  as  is  stated  by  his  wife, 
"  it  became  in  no  long  time- evident  to  one  who  watched  him 
with  keenest  anxiety  that  he  would  not  succeed."  .  .  "  His 
health  was  delicate ;  he  was  subject  to  feverish  attacks  which 
left  him  in  a  state  of  extreme  debility  and  prostration ;  and 
as  those  attacks  were  brought  on  by  either  physical  or  moral 
causes,  nothing  could  be  worse  for  him  than  the  hurry  of 
practice,  or  the  close  air  and  continuous  excitement  of  a  court 
of  law.  .  .  Nervous  and  sensitive  in  the  highest  degree,  he 
was  totally  deficient  in  readiness,  in  audacity,  in  self-compla- 
cency, and  in  reliance  on  the  superiority  of  which  he  was  con- 
scious, but  which  oppressed  rather  than  animated  him."  "  After 
a  vain  struggle,  in  which  his  health  and  spirits  sufiered 
severely,  he  gave  up  practice  in  the  year  1825."  In  1826, 
when  the  University  of  London  was  founded,  a  chair  of  juris- 
prudence was  established  to  which  Mr.  Austin  was  elected ; 
and  he  immediately  proceeded  to  Germany  to  prepare  himself 
for  his  professional  duties.  He  took  up  his  residence  in  1827 
at  Bonn,  where  then  dwelt  Niebuhr,  Mackeldey,  Hefiter, 
Arndt,  and  Brandis,  and  where  he  remained  a  year,  familiar- 
izing himself,  as  far  as  it  was  practicable  to  do  in  that  period, 
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t^  ^  th  German  legal  literatDre.    In  1829  he  began  his  course  of 
le<^ture8  at  London  University,  and  it  opened  brilliantly,  the 
clsi.s8  not  only  being  large,  but  including  men  of  even  then 
r^^<:5ognized  eminence,  such  as  Mr.  J.  S.  Mill,  who  were  drawn 
to     Mr.  Austin  in  part  by  sympathy  with  his  philosophical 
v^^ws,  in  part  by  admiration  for  his  abilities  as  exhibited  in 
conversation  with  his  friends.     For  while,  as  his  wife,  a  critic 
o-f    singular  accuracy,  says,  "he  had  a  natural  and  powerful 
eloquence  (when  he  allowed  himself  to  give  way  to  it)  which 
WAS  calculated  to  rivet  the  attention  and  fix  itself  on  the 
niomory,"  "this  was  far  more  striking  in  conversation  than 
in   his  written  lectures."    The  defects  of  style  in  these  lectures 
will  be  hereafter  noticed;  it  is  enough  at  this  point  to  say  that 
his  deficiencies  in  this  respect  are  attributed  by  Mrs.  Austin 
to   *'tlie  severity  of  his  taste  and  his  habitual  resolution  to 
sacrifice  everything  to  clearness  and  precision"  which  "  led  him 
to    rescind  every  word  or  expression  which  did  not,  in  his 
opinion,  subserve  these  ends."     But  it  was  soon  found  that 
his  lectures,  however  high  their  tone  of  thought,  did  not  deal 
sufficiently  with   practical  existing  jurisprudence  to  enable 
them  to  prepare  students  for  the  bar.     The  chair  had  no  en- 
dowment ;  it  was  dependent  for  support  on  the  fees  of  attend- 
ants, and  the  number  of  attendants  diminished  until  Mr.  Aus- 
tin, discouraged  by  this  apparent  failure,  and  without  any 
adequate  support,  resigned  his  chair.     "  This,"  so  speaks  Mrs. 
Austin/*  was  the  real  and  irremediable  calamity  of  his  life, — the 
blow  from  which  he  never  recovered."   In  June,  1832,  he  gave 
bi8  last  lecture,  and  then  the  leading  lectures  in  the  course 
were  published  by  him,  without,  however,  attracting  much 
immediate  public  attention.     In  1884,  under  the  ausi)ices  of 
liis  friend  Mr.  Bickersteth,  afterward  Lord  Langdale,  he  was 
appointed  to  deliver  a  course  of  lectures  on  jurisprudence,  at 
tlie  Inner  Temple.     Here,  again,  he  failed,  partly  from  grow- 
"^g  ill  health,  partly  from  the  inadequacy  of  his  method  of 
instruction  for  a  practical  training  for  the  bar.     He  retired 
to  the  (Continent,  where  he  could  live  inexpensively,  and  where 
bis  morbid  consciousness  of  "  neglect,  and  a  sort  of  contempt- 
uous wonder,"  of  which  his  wife  speaks,  would  not  so  sti- 
fliDgly  oppress  him ;  but  after  a  residence  at  Boulogne  for  a 
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year  and  a  half,  he  was  appointed,  iu  connection  with  Mr. 
(afterwards  Sir)  George  Cornewall  Lewis,  royal  commissioner 
to  Malta,  to  report  on  the  grievances  of  which  the  residents  of 
that  island  complained.  This  mission,  however,  being  soon 
closed  by  the  government,  Mr.  Austin  retired  in  broken 
health  to  Germany,  s^iending  sammer  after  summer  at  Carls- 
bad and  the  winters  at  Dresden  and  Berlin,  where  he  bad  the 
opportunity  of  much  intercourse  with  Savigny.  In  1844  he 
removed  to  Paris,  where  he  was  elected  by  the  Institute  a 
corresponding  member  of  the  moral  and  political  class.  The 
revolution  of  1848  drove  him  from  Paris ;  and  "  he  took  a  cot- 
tage at  Weybridge,  in  Surrey,"  where  he  {>assed  twelve  years 
of  retirement,  "  rarely  interrupted  and  never  uninteresting  or 
wearisome."  It  is  a  remarkable  fact  that  as  he  grew  older, 
while  he  continued  to  cling  with  increased  tenacity  to  utility 
as  the  object  of  law,  his  distrust  of  popular  government,  in 
which  he  followed  Ilobbes,  became  more  and  more  marked. 
His  own  failure  to  obtain  a  popular  hearing  may  have  been 
one  of  the  causes  of  this  tendency  ;  but  be  this  as  it  may,  his 
theory  that  from  the  sovereign  all  law  is  to  descend  to  the 
people  acquired  to  his  eye,  as  he  grew  older,  a  still  more  com- 
manding importance,  though  according  to  his  view  a  sove- 
reign, to  be  truly  efficient,  must  enlist  in  his  supj)ort  an 
aristocracy  of  intellect  and  wealth.^    Yet  he  shrank  from 

1  *•  The  idea,'*  says  Mrs.  Austin,  **  of  understood  the  effect  of  the  American 

popular  legislation  was  to  him  as  alarm-  Revolution  cannot  surprise   us  when 

ing  as  it  was  absurd ;  and  it  was  pre-  we    meet    such   a  statement    as    the 

cisely  on  account  of  the  disastrous  con-  following  in  the  text  even  of  the  last 

sequences  which  h<i  was  certain  must  (1870)  edition  of  his  lectures  (ii.  678); 

result  from  it  to  the  people  themselves,  **  Colonel  (Achille)  Murat,  son  of  the 

that   lie   felt     indignant    at   the  uses  late  king  of  Naples,  who,   curiooslj 

made  of  their  ignorance,  and  the  un-  enough,  has  i)racti8ed  as  an  English 

manly  affectation  of  deference  to  their  barrister  in  the  Floridas,  and  seeifiB  to 

wishes  bj  those  whose  duty  it  was  to  have  a  very  pretty  knowledge  of  English 

enlighten  and  guide  them."     Nor  was  law,  says  that  the  acts  of  the  Ameri- 

this  all.     The  liberalism  of  the  past  can  state  legislatures,  or  at  least  the 

became  as  distasteful   to  him  as   the  acts  of  the  legislatures  of  those  states 

liberalism  of  the  present ;  and  on  not  in  which  he  has  resided,  are  habitn- 

only  the  French  but  the  American  Rev-  ally  overruled  by  the  judges  and  the 

olution   he   looked  with   disapproval,  bar.     At  the  beginning  of  every  term 

See  Letters  of  Sir  Geo.  C.  Lewis,  105,  they  meet  and  settle  by  which  of  the 

106,  108.     That  he  should  have  mis-  acts  of  the  preceding  session  of  the 
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eit;lier  the  construction  of  a  new  work  in  which  his  entire 
system  could  be  exhibited,  or  from  republishing  his  lectures, 
of  iwhich  a  second  edition  had  been  called  for.    This  task  was 
after  his  death  undertaken  by  his  widow,  who,  aside  from  her 
devotion  to  his  memory  and  familiarity  with  the  materials 
left  behind  him,  possessed  a  literary  skill  to  which  he  never 
approached.    The  title  of  the  work  as  first  published  was, 
"The  Province  of  Jurisprudence  Determined."     This  was 
retained  in  its  second  edition,  by  Mrs.  Austin,  which  appeared 
in  1861.    In  1863  a  third  edition  was  published  by  Mrs.  Austin. 
In  1879  a  fourth  edition  was  issued  under  the  editorship  of 
Mr.  Robert  Campbell,  who  had  the  advantage  of  "  notes  of 
the  original  lectures  which  have  been  preserved  by  Mr.  J.  S. 
Mill,  and  were  kindly  furnished  by  him  to  the  late  Mrs.  Aus- 
tin for  the  purpose  of  a  new  edition  which  she  meditated  but 
did  not  live  to  comf)lete."    Mr.  Robert  Campbell  has  also 
published  a  "  Students'  edition  of  Austin's  Lectures  on  Juris- 
prudence," and  Mr.  Gordon  Campbell  an '' Analysis  of  Aus- 
tin's Lectures  on  Jurisprudence,"  a  work  of  singular  acuteness 
and  perspicacity.      Popular  Mr.  Austin's  works  have  never 
been.    "  He  had  not  the  slightest  idea,"  so  his  wife  states  in 
the  touching  and  loyal  biography  already  cited,  "of  rendering 
hia subject  popular  or  easy."  But  among  those  who  have  sought 
to  deal  with  the  philosophy  of  jurisprudence,  he  has  awakened 
an  interest  beyond  that  of  any  English  writer  of  his  day. 

§92.  Such  being  the  admitted  value  of  Austin's  lectures, 
8ome  of  their  defects  may  next  be  noticed.     And 
the  first  is,  that  bold  as  is  the  analysis  given  by  him   nees  of  his 
of  jurisprudence  in  general,  and  pregnant  as  it  is   *"*^y*^^- 
with  valuable  thought,  there  are  defects  about  some  of  its  de- 
tails which  greatly  diminish  its  authority.     Thus  we  have  in 
reference  to  criminal  law  the  following  extraordinary  state- 
ment:^ ''^Mala  in  se  are  otfences  against  useful  laws ;  mala  pro- 

legislature  they  wiH  abide ;  and  such  ready  enough  to  give  mystifying  ac- 

(    u  the  general  conviction  of  the  iucapa-  counts  of  his  adventures :  the  strange 

:         ^tJ  of  the  state  legislatures,  and  of  the  thing  is  that  such  an  account  should 

1^ ,  wmparative  capacity  and  the  expe-  have  been  accepted  by  Mr.  Austin  as 

fienceof  the  judges  and  the  bar,  that  true. 

^«puhlic  habitually  acquiesce  in  this        »  Lectures  (1879),  ii.  591. 
proceeding."    Mr.  Achille  Murat  was 
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hibita  or  quia  prohibita  are  mischievous  offences  against  laws 
which  are  themselves  useless  or  mischievous."  This,  he  tells 
us,  is  "according  to  the  principle  of  utility;"  and  this  prin- 
ciple, as  will  presently  be  seen,  is  the  index  of  the  divine  com- 
mands. Putting  aside  the  unreasonableness  of  the  distinction, 
it  is  without  a  particle  of  authority.  What  the  books  unite 
in  saying  is,  that  mala  prohibita  are  offences  against  statutory 
law  and  mala  in  se  are  offences  against  common  or  customary 
law,  or  which,  from  their  enormity,  are  punishable  on  the  gen- 
eral principles  of  common  or  customary  law,  though  there  are 
no  prior  decisions  by  which  they  are  specifically  condemned. 
The  distinction  may  be  worthless,  since  offences  against  casto-^ 
mary  or  common  law  are  as  much  mala  prohibita  as  offences 
against  statutory  law.  But,  if  worth  anything,  it  cannot  b^ 
made  to  rest  on  the  utility'  or  non-utility  of  the  law  which  i^ 
infringed ;  and  to  so  regard  it  might  produce  disastrous  conr: 
sequences.  Thus,  if  utility  be  the  test  of  the  validity  of  coDcrr 
mon  law  penal  rules,  so  that  no  offences  could  be  regarded  ^ 
mala  in  se  unless  the  laws  prohibiting  such  offences  are  "ua^ 
ful,"  then  the  court,  on  the  trial  of  common  law  offenc^« 
would  have  to  make  the  guilt  of  the  defendant  depend  up(^  J 
the  "  utility"  of  the  law.* 

Even  more  open  to  criticism  is  Austin's  general  analysis  o 
"  Rights.'*  By  Blackstone,  as  will  be  recollected,  "  Right* 
are  classified  as  "  Rights  of  Persons"  and  "Rights  of  Things- 
To  this  it  has  been  justly  objected  that  "Things"  have  no 
"  Rights,"  except  in  connection  with  persons,  and  that  eofar, 
therefore,  from  "Things"  being  properly  put  in  antithesis  to 
persons,  the  proper  division  should  be,  "Persons  in  relation  to 
themselves  and  each  other,"  and  *'  Persons  in  relation  to 
Things. "2  Austin,  after  reprobating  with  his  usual  vehemence 
Blackstone's  classification,  proposes  the  following,  which  h© 
declares  to  be  exhaustive: — 

"  1°.  Obligation  considered  universally,  I  would  style  ^offic^-^ 
or  '  duties,^ 

•  This  is  illustrated  by  what  is  said  purpose  of  protecting  domestio  m^***: 

by  Mr.  Austin  in  the  preceding  page:  factures,  is  a  perfectly  innocent  act, '•^*  ^ 

that  *'  to  import  goods  that  are  prohib-  reference  to  the  specific  oon8eqaen< 

ited,  for  the  absurd  and  mischievous  *  Supra,  §  9. 
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*'  2®.  Rights  which  avail  against  persons  generally  or  univer- 
^mallj/^  I  would  style  *  Rights  in  rem.' 

*'  3®.  Rights  which  avail  against  persons  certain  or  determi- 
-^ate,  I  would  style  *  Rights  in  personam,' 

"4®.  Obligations  which  are  incumbent  upon  persons  gen- 
^    rally  or  universally,  I  would  style  'oflSices'  or  *  duties.' 

"5°.  To  those  which  are  incumbent  upon  persons  certain  or 
^4t^ierminate^  I  would  appropriate  the  term  *  obligations.'  "* 

But  defective  as  is  Blackstone's  classification,  the  above  is 
n  to  even  greater  objections.     Why  the  titles  (1°)  and  (4°) 
ould  be  separated  is  inexplicable.    By  (1°) "  offices  or  duties" 
the  terra  assigned  to  "obligations  considered  universally;" 
r-  (4°)  the  same  term  is  assigned  to  "obligations  incurabent 
n  persons  generally  or  universally."     The  only  conclusion 
are  justified  in  accepting  is,  that  "obligations  considered 
GL  BTkiversally"  are  the  equivalents  of  "  obligations  which  are  in- 
cxainbent  upon  persons  generally  or  universally;"  but,  if  so,  it 
w    difficult  to  understand  why  they  should  be  placed  under 
a^parate  titles.     This,  however,  may  be  an  objection  of  form. 
Ttat  which  exists  to  (2°)  and  (3°)  is  an  objection  of  substance. 
To  divide  fights  into  rights  of  persons  in  relation  to  them- 
^Ives  and  each  other,  and  persons  in  relation  to  things,  gives 
^s  an  analysis  by  which  not  only  is  the  study  of  law  simpli- 
fied, but  the  bearings  of  its  chief  factors  are  elucidated.     It  is 
Wd  to  see  how  the  division  of  rights  given  above  into  "  rights 
Against  persons  generally  or  universally,"  and  "  rights  against 
I'ersons  certain  or  determinate,"  can  do  else  than  mislead.     If 
the  division   include,  as  it  logically  should,  a  definition,  it 
'^ieans  that  rights  which  "avail  against  persons  generally  or 
"'liversally"  do  not  "avail  against  persons  certain  or  determi- 
nate/' which  is  incorrect;  and  it  would  imply  that  universal 
'"'ghts  are  in  no  cases  the  generalization  of  particular  rights, 
^hich  in  many  cases  they  are.     Nor  can  the  term  "  rights  in 
''^^"  be  applied  to  universal  rights  without  running  counter 
^  the  nomenclature  of  both  Roman  and  English  law,  by  which 
*  ''ight  in  rem  is  understood  to  mean  an  immediate  right  of  a 
P^i^on  to  a  particular  thing,  no  matter  by  whom  such  thing 
^^y  be  owned. 

'    «  Op.  oit.,  p.  992. 
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[II. 


Austin's 
theory  of 
the  autho- 
rity of  ori- 
|g^n  of  law 
uueatisfac- 
I  tory. 


§  93.  It  has  already  been  noticed  that  Austin's  theory  of  th< 

origin  and  authority  of  law  cannot  be  reconciled^>^ 
with  the  assignment  of  authority  to  custom  recog— • 
nized  by  both  English  and  Roman  common  law.™^  — 
According  to  Austin,  as  we  have  seen,  law,  to 
binding,  must  be  "set  by  political  superiors.'** 
custom  if  not  "  set  by  political  superiors,"  therefore,  is  not  la^ 
until  in  some  way  adopted  by  legislature  or  judiciary,  and  then^rK 
the  legal  effect  only  dates  from  such  adoption.  But  the  Rornaii^:^' 
common  law  is  based,  not  upon  legislative  acts,  nor  on  sovereign  mr^ 
decree;  since,  although  we  have  in  abundance  laws  made  by 
the  senate  and  decrees  issued  by  the  emperors,  yet  these  statutes 
and  decrees  all  presuppose  law  which  was  obligatory  prior  to 
such  statutes  and  decrees.  The  Digest  is  full  of  statements  which 
verify  the  existence  of  such  prior  law.  The  law,  it  is  declared, 
is  to  a  particular  effect.  "  It  is,"  not  "  it  shall  be  ;"  the  state- 
ment reached  the  past,  and  does  not  create  for  the  future.  So 
with  the  English  common  law.'  Mistaken  as  was  Blackstone 
in  assigning  immobility  and  finality  to  that  law,  he  was  un- 
questionably correct  in  saying  that  when  courts  recognize  a 
custom  as  law,  they  do  not  make  new  law,  but  simply  recog- 
nize an  old  law  wliich  has  been  in  force  for  an  indefinite 
period.  Any  other  view  would  confound  the  functions  of 
courts  and  legislatures,  and  make  the  courts,  not  the  verifiers 
of  laws  already  in  existence,  but  the  makers  of  laws  hereafter 
to  exist.  It  shows  how  stronsr  were  tlie  absolutist  tendencies 
of  Austin  that  he  ignored  this  distinction  between  the  law- 
making and  the  law-declaring  departments  of  government, 
tliough  in  so  doing  he  placed  himself  in  flat  opposition  to 
both  Roman  and  Eno-lish  standards. 

§  94.  It  may  be  said  that  there  is  nothing  in  the  theory 
that  laws,  to  bind,  must  be  set  by  a  political  supe- 
rior, inconsistent  with  popular  rights,  since  this 
mentof  political  superior  may  be  a  democracy  voting  by  a 
*^'  plebiscite  as  well  as  an  emperor  decreeing  by  an 

edict.     But  a   plebiscite  of  a  democracy  is  as  incompatible 


And  eo  of 
his  view  of 


1  Supra,  §§  2,  18,  23,  26. 
*  Aust.,  Lect.  on  Jur.,  4th  ed.,  pp. 
\S  et  seq. 
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-%vith  an  instinctive  and  healthy  popnlar  development  of  law 

^A  is  an  imperial  edict.^    Some  of  the  most  irrational  and 

despotic  laws  ever  piassed  have  been  those  adopted  hurriedly 

l:»y  popular  vote.    Nor  is  this  all.     Neither  democratic  nor 

^iSespotic  legislation  can  stand  unless  it  accords  with  the  tone 

nd  conscience  of  the  people  on  whom  the  legislation  acts.'/ 

^he  only  laws  that  operate  healthily  and  endure  permanentlyj  v 

re  those  that  emanate,  as  it  were,  instinctively  yet  graduallyl 

om  the  people  themselves.     The  process,  it  is  true,  is  one  offl 

L  me,  as  we  have  seen,^and  not  one  of  ostensible  agitation  and' 

m&CQSsion.     It  ''cometh  not  with  observation,"*  it  is  like  the 

wx)wth  of  language,  transcending  sovereign  power  to  which 

i  -^i.  ^origin  is  not  due,  and  in  a  contest  with  which,  though  it  may/ 

L^-^^  temporarily  suppressed,  it  must  come  out  ultimately  victor/ 

fcere  are,  in  fact,  points  of  similitude  between  law  and  lan-l 

age  worthy  of  particular  notice.    Both  have  their  origin  be-\ 

Y  <:>nd  the  memory  of  man.    Both  absorb  various  currents, "  our 

l^^'^B,"  as  Lord  Bacon  says, "  being  as  mixed  as  our  language."* 

-^-ttenipts  to  force  foreign  systems  of  law  on  a  people  have 

pK'oved  to  be  as  abortive  as  attempts  to  force  on  a  people  a  for-' 

^^  gn  language.  The  statutes,  for  instance,  imposing  on  England) 

^>8tinctive  features  of  canon  law  which  were  inconsistent  withj 

^Oc  genius  of  the  English  people  were  as  ineffective  and  short-J 

*^Ved  as  the  statutes  requiring  that  the  proceedings  of  the  Eng- 

'^sh  courts  should  be  in  French.     The  only  permanent,as  well 

^^  the  only  appropriate  and  elastic  system  of  law,  like  the  only 

Permanent,  appropriate,  and  elastic  system  of  language,  is,  as 

^'e  have  seen,*  that  which  springs  from  the  people  and  ascends 

*'*om  them  to  their  sovereign,  not  that  which  their  sovereign 

^ 'Eposes  on  them.    To  the  people  we,  of  English  descent,  owe 

^Ut common  English  language,  with  its  manifold  modulations; 

^^i  th  its  harmonious  assimilation  of  whatever  w^as  good  in  the 

^i^lects  of  successive  occupants  of  English  soil,  and  of  what- 

^^^r  is  heroic  and  sublime  and  refined  and  tender  in  the  past ; 

^^  i  th  its  subtle  capacity  for  the  rejection  of  whatever  becomes 

^    5ti/>ra,  §  28  ;  infra^  §  362.  *  See,  as  to  analogy  with  the  forma- 

*  Svfta^  §  27.  tion  of  private  ways,  tupra^  §  61. 

•  5ttpra,  §§  30,  61.  •  Supra,  §  59. 


5i9)ra,  §§  14,  61. 
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ungracious  or  awkward  ;  with  its  multitudinous  correlations 
which  answer  to  each  other,  not  because  it  is  so  ordained  by  a 
sovereign,  for  no  sovereign  could  construct  a  system  so  infi- 
nitely expanded  and  yet  so  delicately  complicated,  but  because 
it  springs  instinctively  from  the  condition  of  things  as  they 
are.  So  it  is  with  language  and  so  it  is  with  law.  To  bold 
that  law  is  created  by  a  sovereign  is  as  unreasonable  and  as 
inconsistent  with  our  traditions  as  to  hold  that  language  is 
created  by  a  sovereign.  And  to  say  that  no  law  is  to  bind 
until  established  by  a  sovereign,  besides,  as  has  been  noticed, 
making  the  judiciary  not  law  interpreters  but  law  inventors, 
and  ignoring  the  rights  of  the  people  as  a  body  to  gradually 
evolve  their  own  laws,  is  to  contradict  the  traditions  both  of 
Roman  and  English  law. 

§  95.  Another  defect  of  the  writers  of  the  analytical  school 

is  to  be  found  in  their  ignoring  all  motives  except 

Defective      Bclf-interest.     The  consequence  is  serious  when  we 

in  leaving  ,  "^  , 

outofBigiit  come  to  the  adjustment  of  criminal  and  civil  penal- 
Bense!^^*  ties  for  wrougs.  If  self-interest  is  the  sole  motive 
to  action,  it  may  be  properly  argued  that  the  only 
way  to  prevent  wrong  is  to  appeal  to  self-interest.  But  self- 
interest  is  not  the  sole  motive  to  wrong  or  impulse  to  right. 
In  the  first  place,  conscience,  or,  in  other  words,  the  moral 
sense,  is  a  powerful  and  often  a  supreme  factor  in  the  deter- 
mination of  action,  public  as  well  as  private.  Neither  south 
nor  north,  for  instance,  in  the  late  civil  war,  was  prompted 
to  engage  in  that  tremendous  conflict  by  self-interest ;  what 
led  the  south  to  insist  on  the  right  to  secede,  what  led  the 
north  to  resist  this  claim,  was,  each  side  may  now  concede, 
the  belief  that,  by  such  action,  prerogatives  more  precious 
than  all  the  wealth  of  the  world  would  be  secured.  Noble 
acts  of  the  highest  grade,  also,  such  as  we  witness  in  the 
career  of  Washington,  are  free  from  the  taint  of  self-inte- 
rest ;  in  fact,  when  self-interest  is  the  controlling  motive, 
the  act,  at  least  to  the  actor  himself,  ceases  to  be  noble.  If, 
also,  men  were  governed  by  self-interest,  few  crimes  would  be 
committed,  since  there  are  few  crimes  which  are  not  preju- 
dicial to  the  party  committing  them.  The  scheme,  therefore, 
of  the  writers  of  the  analytical  school,  in  attaching  exclusive 
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^nseqaence  to  self-interest,  drops  out  of  sight  what  are  really 
lie  more  generous  and  more  ennobling,  as  well  as  more  eftec- 
m  ye,  agencies  for  moulding  human  action.  Men  are  impelled 
right  and  deterred  from  wrong,  are  induced  to  perform 
ith  delicate  honor  their  business  engagements,  and  discharge 
ith  affectionate  solicitude  their  social  and  family  duties,  much 
ore  from  a  reverence  for  right  and  horror  of  wrong  than  from 
calculation  of  the  chances  of  benefit  or  punishment.  Just 
it  is  by  the  fireside,  so  it  is  in  the  community  at  large :  an 
exclusive  appeal  to  mere  self-interest,  instead  of  to  the  nobler 
qiialities  of  nature,  debases  those  to  whom  it  is  addressed.^ 

§  96.  With  the  psychological  grounds  on  which  the  exist- 
ence of  "conscience"  or  "moral  sense"   may   be    Rejection 
iled  or  defended,  we  have  at  present  nothing  to   of  moral 


d-r     .  'ii    I       1  f»  «  sense  not 

o-    It  IS,  as  Will  be  hereafter  seen,'  not  necessary,   consistent 

i«^    order  to  sustain  the  theory  of  a  moral  sense,  that   moniaw 

it     should  have  been  coeval  with  the  origin  of  the   rulings.. 

bo  man  race.     Such  may  have  been  the  case,  or  it  may  have 

gT'adoally  grown  up  under  social  surroundings,  modifying  in- 

b^rited  tendencies.    But  that  it  actually  exists  as  an  energy  of 

greater  or  less  power  in  every  human  breast,  is  maintained 

W  80  strong  a  chain  of  specialists  in  ethics  and  i>sychology, 

J^nd  is  so  generally  assented  to  on  the  evidence  of  their  own 

consciousness  by  those  who  are  not  such  specialists,  that  it 

is  not  strange  that  it  should  be  found  over  and  over  again 

J^niong  the  postulates  on  which  the  common  law  rest*.     And 

**ich  is  the  case.     On  this  is  based   the  line  of  decisions  by 

^hich  the  oath  required  from  witnesses  is  moulded.     A  wit- 

^  ''Happiness   is   one  of   the   most  as  a  standard  with  time  and  place,  it 

^u<leterminate  and  undefinable  words  is  answered  **  that  in  every  age  virtne 

^^    tbe  language,   and  trhat   are  the  has  consisted  of  the  cultivation  of  the 

^^<iitions  of    '  the  greatest    possible  same  feelings,  though  the  standards  of 

uAppiness'  no  one  can  precisely  say.  excellence  attained  have  been  differ- 

"^  t^o  nations,  perhaps  no  two  iudi-  ent.*'     That   the   elementary  rules  of 

^*^Uals,  would  find  them  the  same.'*  conscience  are  constant,  while  in  their 

(Lecky'g  Hist.  European  Morals,  i.  41,  practical  operation  they  develop  with 

vi^ere  it  is  added  in  a  note :    **  This  civilization,  is  illustrated  with  much 

^tlx  lias  been  admirably  illustrated  fulness  by  Lecky,  ut  supra^  pp.  Ill  et 

"y  Mr.  Herbert  Spencer,  Social  Statics,  teq.     To  same  effect  is  Leslie  Stephen's 

PP-  1-8.")    To  the  objection  of  Bent-  Science  of  Ethics,  p.  434. 

»MU  and  AuBtin  that  consoience  varies  •  /n/ra,  §  106 ;  nipra^  §§  59-60. 

149 


i 


§  96.]  OOMMBNTARIBS  ON   LAW.  [CHAP.  IIL 

ness,  80  we  are  repeatedly  told  by  the  courts,  is  to  be  eworn 
in  the  way  by  which  his  conscience  is  most  bound :  a  Chris- 
tian on  the  Bible ;  a  Jew  on  the  Old  Testament ;  a  Chinese 
or  a  Hindoo  according  to  the  rites  he  deems  most  sacred.  A 
juror's  conscience  is  appealed  to  to  determine  his  competency; 
if  conscientiously  opposed  to  capital  punishment,  he  is  excluded 
from  serving  in  a  case  in  which  a  conviction  might  exact  a 
sentence  of  death.  A  bill  in  equity  ^^  probes  the  conscieDoe;^ 
the  whole  distinctive  basis,  in  fact,  of  equity,  to  which  the  com- 
mon law  when  conflicting  must  now  yield,*  is  conscientious- 
ness ;  not,  it  is  true,  the  conscientiousness  of  an  isolated  judge, 
but  that  which  a  series  of  enlightened  judges  hold  to  be  the 
general  standard  of  conscientiousness  accepted  by  the  com- 
munity. That  there  is  such  a  common  conscience  is  over  and 
over  again  asserted  in  those  cases  in  which  the  courts  refuse 
to  aid  in  the  enforcement  of  agreements  which  "  shock  the 
moral  sense,"  or  which  are  to  eftect  "  immoral"  ends,  or  per- 
mit "  unconscientious"  advantages  to  be  taken  by  one  party 
over  another.  Agreements  of  guardian  with  ward,  of  party 
exercising  influence  with  party  subject  to  such  influence,  are 
set  aside  over  and  over  again  when  "  unconscientious,"  while 
otherwise  they  stand.^  Marriages  by  our  own  citizens  in  a 
foreign  land  need  not  comply  with  the  prescriptions  of  the 
place  of  solemnization  when  the  parties  cannot  "conscienti- 
ously" accept  such  prescriptions;  *' conscientious  belief "  is  in 
some  cases  admitted  as  a  defence  in  prosecutions  for  libel,  in 
other  cases  in  prosecutions  for  perjury.  The  true  basis,  also, 
on  which  the  law  of  blasphemy  rests  is  the  rights  of  con- 
science ;  a  belief  which  one  portion  of  the  community  consci- 
entiously holds,  otlier  portions  are  not  to  be  permitted  pub- 
licly to  insult.  To  strike  out,  therefore,  from  rulings  of  this 
class  the  terms  "  conscience"  and  "  moral  sense,"  would,  apart 
from  the  objections  hereafter  to  be  noticed,  resting  on  the  inade- 
quacy of  the  substitute,  render  inoperative  a  large  part  of  our 
law.  Nor  could  we  accept  utility  as  the  sole  standard  for  the 
enactment  and  application  of  law  without  subverting  what 
the  great  preponderance  of  authority  maintains  to  be  the  only 

1  Infra,  §  113.  «  See  Wh.  on  Cont.,  §§  159  9t  teq. 
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jBafe  foundation  of  criminal  law.    Elsewhere  I  have  appealed 
^o  such  authority  to  show  that  the  primary  object  of  punish- 
-jnent  is  not  utility,  though  utility  is  to  be  kept  in  view  in 
^tdjusting  the  sentence,  but  right,  without  which  no  punish- 
^nent  can  be  useful.*    If  utility  to  the  convict  were  the  stan- 
dard, there  would  be  a  large  class  of  convicts,  and  those  the 
orst,  who  could  not  be  punished  at  all,  since  there  is  a  large 
lass  of  convicts  who  are  beyond  the  limits  of  reformation.     If 
tility  to  the  community  is  the  test,  then  the  answer  is  three- 
<r>]d.    In  the  first  place,  no  punishment  which  is  not  right  can 
useful  to  the  community,  since  the  infliction  of  an  unright- 
^^ous  punishment  would  expose  the  government  inflicting  it 
±^0  contempt  if  not  revolt.    In  the  second  place,  punishment 
inflicted  not  from  settled  rules  of  retributive  right,  but  from 
an  estimate  of  utility,  assumes  a  despotic  sovereign,  imprison- 
ing, banishing,  or  executing,  not  on  strict  proof  of  guilt,  as  is 
the  case  with  the  common  law,  but  on  grounds  of  expediency. 
In  tbe  third  place,  if  the  system  of  utility  be  logically  carried 
out,  punishment  should  precede,  not  follow,  crime.     It  would 
^  the  duty  of  the  sovereign  to  explore  the  characters  of  his 
^^bjects,  and  to  immure  or  exterminate  those  who  might  be 
Vikely  to  do  harm.     Such  a  system,  however,  though  it  might 
^  adapted   to  a  paternal   despotism,  is   irreconcilable  with 
governments  like  those  of  England  and  the  United  States,  in 
^vhich  punishment  is  proportioned  to  an  oflFence  to  be  duly 
proved  in  subordination  to  general  principles  of  right.* 

'  See  Wh.  Cr.  Law,  8th  ed.,  chap.  i.  interest  is  made  the  sole  test  of  right. 

*  On  this  topic  may  be  consalted  See  Treatise  on  Liberty  and  Necessity. 
Wky's  History  of  European  Morals,        It  should  be  observed  that  exponents 

^^ere  (i.  p.  22,  note),  while  speaking  of  the  ethical  and  utilitarian  schools 

^^  Austin  as  the  most  philosophical  may    apparently    approximate.      The 

^^d  tolerant  of  the  utilitarian  school,  utilitarian    jurist  may  say  that  the 

"®  shows  (i.  pp.  13,  14)  that,  by  the  expedient  is  always  right,  and  that, 

'Utilitarians,  right  or  wrong  is  a  mere  therefore,  pursuing  expediency  is  al- 

'"^tter  of  calculation.    To  this  effect  ways  pursuing   right.      The    ethical 

'^^   cites   Bentbam's    statement    that  jurist  may  say  that  the  right  is  always 

^ice  may  be  defined  to  be  a  miscal-  expedient,  and  that  pursuing  right  is 

^^Ution  of  chances,  a  mistake  in  esti-  always    pursuing    expediency.      We 

^^ting   i\^Q  yalue  of   pleasures  and  have  this  illustrated  in  the  approxi- 

V^^^i,   ii  jg  1^  false  moral  arithmetic.*'  mation  of  the  two  schools  on  the  sub« 

^^ntology,  i.  131.    By  Hobbes,  self-  jeot  of  punishment.     The  utilitarian 
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§  97.   It   might   be  sufficient  to  rest   here,  and   say  that 

we  cannot  accept  the  substitution  of  "  utility"  for 

asatisfrc'-     "moral  sense,"  because   this   would   conflict  with 

tSte  from^*'  ^^^^  ^^  ^^^  fundamental  principles  of  our  common 

ito  indefl-      law.    It  may,  however,  in  view  of  the  very  fact  that 

niteDess.  i 

the  common  law,  from  its  spontaneity  and  elasticity, 
adopts  whatever  modifications  appear  from  time  to  time  rea- 
sonable, be  worth  while  to  observe  that  "  utility"  is  unsatis- 
factory as  a  standard  from  its  indefiniteness.  Conscientious- 
ness, as  the  rulings  of  our  courts  show,  may  be  reduced  to  a 
comparatively  definite  system,  as  it  deals  with  comparatively 
constant  elements.  It  is  otherwise  as  to  utility.  Men  do  not 
differ  materially  as  to  what  degree  of  immorality  should 
vacate  a  bargain.  But  as  to  what  is  in  the  long  run  useful, 
there  are  not  only  leading  schools  irreconcilably  hostile,  but 
an  infinite  variety  of  eccentric  individual  peculiarities  of 
opinion,  which  are  stimulated  by  the  fact  that  such  matters 
are  held  to  be  not  matters  of  principle,  but  matters  indifferent 
as  to  which  each  person  is  entitled  to  form  his  own  conclu- 
sions. We  may  illustrate  this  by  reference  to  the  important 
question  of  protective  duties.    Such  duties  are  declared  by  Mr. 

• 

often  argues  that  panishment  shoald  mucli  in  advance  of  Bentham  on  this 

be  retributive,  because  a  nou-retribu-  topic.       Bentham    (Deontology,    i.   p. 

tive    punishment    is    not    expedient.  142)  tells  us:    ** Weigh  pains,  weigh 

The  ethical  jurist  often  argues  that  pleasures,  and  as  the  balance  stands 

punishment  should  be  expedient,  be-  will  stand  the  question  of  right  and 

cause  an   inexpedient  punishment  is  wrong.'*       Austin,      while      denying 

not  retributive.     But  on  one  essential  equally  with  Bentham  the  existence  of 

point    they    differ :     The    utilitarian  an  actual  moral  sense,  resorted  to  the 

makes    the    standard    of   expediency  doctrine  of  association  to  establish  a 

external.     It  is  physical  comfort.     He  substitute     which,      on      utilitarian 

cannot  introduce  the  test  of  satisfaction  grounds,  might  to  some  extent  answer 

of  conscience,  since  the  existence  of  the  same  purpose.    We  associate,  for 

conscience  he  denies.     But  the  ethical  instance,  pleasurable  consequence  with 

jurist  makes  the  standard  to  consist  in  certain  means — c.  g.,  just  acts — ^there- 

the  satisfaction  of  conscience  as  well  fore  these  means  become  prized  by  as, 

as  physical  comfort.   And  this  is  essen-  and  gradually  become  ends.     To  this 

tial,  since  no  amount  of  physical  com-  the  answer  is,  (1)  that  a  sense  of  right 

fort  can  give  happiness  to  a  man  whose  and  wrong  exists  anterior  to  associa- 

conscience  is  not  at  peace.    In/ray  §§  tion  ;  (2)  if  the  result  of  calculation, 

94  ei  seq.  then  it  is  not  a  sense  of  right,  but  a 

Austin,  it  should  be  added,  is  very  sense  of  benefit  to  self. 
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wiBtm  to  be  ^^absard  and  mischievous;"^  and  he  announces 
mi  the  evasion  of  such  duties  can  be  practised  ^^  without  the 
b1  i  ^htest  shame."    Some  eminent  publicists  undoubtedly  have 
Ix^ld  protective  duties  to  be  in  the  long  run  inexpedient;  but 
it;,   ^s  impossible  to  denj  the  fact  that  both  in  Germany  and  the 
U  nited  States  there  are  other  eminent  publicists  who  take  the 
op>pc»site  position ;  and  we  must,  therefore,  conclude  that  it 
oald  be  both  distracting  and  pernicious  to  drag  such  topics 
ithin  the  range  of  the  courts.     The  doctrine  of  laissez  fairCy 
S  although  it  may  be  wisely  accepted  as  a  general  rule,  has 
many  exceptions  as  to  which  there  is  and  will  continue  to  be 
irreconcilable  diversity  of  opinion — e.  g,y  the  restriction  of  sales 
of    intoxicating  drinks,  and  the  prohibition  of  monopolies  of 
neoessaries — that  to  make  utility  in  such  cases  the  standard  of 
judicial  construction  and  adaptation,  would  not  only  greatly 
disturb  the  business  community,  but  plunge  the  courts  into 
discussions  they  have  not  •the  capacity  to  determine.     There 
^s«»    in  other  words,  a  fixed  standard  attainable  for  what  is 
rigkt;  there  is  no  such  standard  attainable  for  what  is  expe- 
dient.   Even  as  to  what  is  to  be  the  end  of  the  utility  to  be 
pursued,  its  most  eminent  teachers  diflFer.     By  Mr.  Bentham 
'tbig  was  declared  to  be  the  greatest  happiness  of  the  greatest 
^timber;   but  happiness  was  treated  by  him  as   convertible 
"^ith  physical  comfort.     By  Mr.  J.  S.  Mill  a  higher  model  was 
assumed ;  and  the  happiness  of  self-sacrifice  was  constantly 
spoken  of  by  him  as  superior  to  the  happiness  of  self-enjoy- 
'^ent.    By  recent  writers  of  one  group,  hedonism,  in  the  epi- 
curean sense,  is  spoken  of  as  the  goal ;  while  another  group 
niakes  the  goal  to  consist  in  the  eudaemonism  of  Aristotle ; 
*nd  another  group  in  what  is  called  "altruism,"  or  the  hap- 
piness of  other  people.     We  may  well  then  join  in  asking, 
^hen  the  test  of  utility  is  proposed,  "  useful  for  what  ?"    "  So 
^^^  from  possessing  the  merit  claimed  for  it  of  supplying  the 
^^ttiplest  of  all  tests  of  conduct,  the  utilitarian  system  furnishes 
^^   test  at  all,  and  has,  consequently,  to  accept  its  test  from 
^ixieone  of  the  systems  which  it  repudiates."^ 

'    IW.,  i.  202,  Lect.  V.  phen's    Science    of    Ethics    (London, 

*   I^rimer's  Inst.,  2d  ed.,  49.  1882,  p.  239),  and  as  to  the  '*  insoln- 

"^^  to  altmism,  see  Mr.  LesHe  Ste-    ble"  controversy  between  **  altruism*' 
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§  98.  When  utility  is  appealed  to  as  a  rale  of  action,  anotl 
danger  should  be  kept  in  mind.    It  couteroplat 
Its  arbitra-     the  imposition  of  an  arbitrary  rule,  based  not  on  pi 
riDCM.  ciple,  but  on  personal  conceptions  of  expediency 

and  the  arbitrariness  of  such  a  decision  is  made  all  the  m^ 
oppressive  when  utility  is  announced,  as  it  is  by  Austin,  to 
the  will  6f  God.     "  If  then,"  he  says,  "  the  principle  of  utili^=^ 
were  the  presiding  principle  of  our  conduct,  our  conduct  woi:i 


be  determined  by  divine  rules,  or  rather  by  moral  sentimet 
associated  with  those  rules."'    ''  The  religious  duties  of  1 
subjects  to  the  sovereign  government,"  he  further  says,  "  a 
creatures  of  the  divine  law  as  known  through  the  princi 
of  utility;"*  and  again,  we  are  told,  "general  utility  is  t: 
index  to  the  divine  commands."*    Whatever,  therefore,  t 
sovereign  might  impose  as  obligatory  on  the  ground  of  utili- 
would  be  obligatory  jure  divino ;  open  to  all  the  objectic^ 
applicable  to  jure  divino  laws.     Bub  in  truth,  as  we  have  se 
law  partakes  of  the  object  to  which  it  applies.     When 
object  is  constant,  it  imparts  its  constancy  to  the  law:    W 
the  object  is  inconstant,  it  imparts  its  inconstancy  to  the  I 
Laws,  therefore,  which  are  not  laws  relating  to  the  divi 
nature,  do  not  emanate  from  the  sovereign  to  the  people 

and '' egoism,"  see  ibid.  248,  259  :  see,  where  men    dednce   opposite    ethi<' 

also,  "Science  and  Morality,"  by  Gold-  conclusions   from  the  same  premiS' 

win     Smith,    Contemporary     Review,  the  diff'erence  it  one  of  fact  ^  not  of 

February,  1882,  and  answer  by  Her-  ciple;   some  material  circumstance 

bert  Spencer  in  same  Review,  March,  left  out  of  view  by  one  party  or  in< 

1882.  duced  supposititiously  by   the  oth< 

"  Men  may  be  arrayed  against  each  and  varies  the  result.     A  court  shoul 

other  even  to  the  shedding  of  blood,"  lean   to  that  application  of  the  ru^^ 

says  Judge  Uare,  of  Philadelphia,  in  which  will  promote  the  ends  of  justic^^ 

an  admirable  address  on  the  Ethics  of  in  the  particular  case,  and  may,  whei 

Jurisprudence,  delivered  in  Philadel-  the  circumstances  require  it,  deduce 

phia  in  1877,  '*  without  guilt  on  either  new  principle,  or  declare  the  existenc^^ 

side,  and  where  both  parties  are  actu-  of  an  exception,  or  may  give  a  custom^ 

ated  by  a  heroic  sentiment  of  duty,  which  has  become  a  part  of  the  course 

It  was  a  fault  of  the  intellect,  and  not  the  of  life  or  trade,  the  force  of  law,  bjf^ 

moral  sense,  that  led  the  English  cavalier  making  it  the  basis  of  a  judgment  of 

to  embrace  the  divine  right  of  kings,  and  decree." 

taught  the  secessionist  to  take  up  arms  at        '  Ibid.,  i.  p.  122,  Lecture  II. 
the  command  of  his  state,  *  Lect.  VI.,  vol.  i.  p.  308. 

**  In    the    great    majority  of   cases        '  Lect.  V.,  vol.  i.  p.  202. 
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a^ccordance  with  the  eovereign's  d  priori  conceptions,  and  are 
Es^t  therefore  immntable,  bat  emanate  from  the  people  to  the 
U^vereigu,  fluctuating  with  the  people's  temper  and  wants.* 
ence,  in  matters  not  relating  to  the  divine  nature,  the  as- 
ription  oi  jure  divino  aatbority  to  law  is  hostile  at  once  to 
jK-^edom  of  action  and  freedom  of  growth.*  ^ 

§  99.  Another  objection  to  the  system  of  the  analytical  school 
9    that  in  making  sovereign  power  the  source  of  law, 
^m:id  popular  utility  its  object,  it  leaves  out  of  ac    ignoring 
jount  national  traditions.     Yet,  as  a  matter  of  fact,   ^ajjt°oig. 
/t     is  on  such   traditions  that  the  common  law  of 
©-very  nation  is  in  part  base<l.     The  right  to  demand  a  writ  of 

•  See  supra f  §§  27,  86.  rights  of  persons  and  rights  of  things/* 

*  The  arrogaDce  which  is  the  usaal    Ibid.,  p.  374. 

ooncomitant  of  jure  dirino  pretensions  In  p.  542,  Blaokstone  is  cited  with 

\s   illustrated  in  Austin's  case  by  his  what  Mr.  Campbell,  Austin's  last  edi- 

treatment  of    Blackstone.     No  doubt  tor,  calls  **  unusual  respect,"  but  this 

Blackstone's  optimistic  admiration  of  is  explained  by  Mr. Campbell  as 'Mroni- 

the  English   law  of  his  day  is  a  fair  cal." 

matter  of  criticism ;  and  no  doubt  no  In  p.  5.'>6,  Blackstone's  theory  that 

f&tional  system    of   reform    could  be  customary  law  exists  as  positive  law 

adopted  without  sweeping   away   the  by  force  of  immemorial  usage,  a  the- 

wsamption  of  perfection  and  finality  on  ory  in  which  Blackstone  is  elsewhere 

which   Blackstone's   work    is    based,  shown  to  have  been  right — is  declared  I 

^ot  this  will  not  justify  the  expres-  to  be   **  pregnant"  with    *' numerous 

■ions  of  scorn  contained  in  such  pas-  absurdities  and  inconsistencies." 

Wges  as  the  following  :     **  Blackstone  **  I  will  advert  to  a  foolish  remark  of 

wd  others,  probably  misled  by  that  Sir  William  Blackstone  concerning  the 

w>nci8eness   and    ambiguity    (of    the  judicial  decretals  of  the  Roman  empe- 

aoman   law),  have     misapprehended  rors,"  p.  654. 

grossly  the  true  import  of  the  division  On  p.  754,  Blackstone  is  said  to  have 

Oaw  of  things  and  law  of  persons),  and  run  **  into  a  signal  confusion  of  ideas," 

*i*ve  turned  that  elliptical  and  dubi-  which  involved  a  series  of  **  absurdi- 

<^^8  language  into  arrant  jargon."  Lee-  ties." 

^fes,  etc.,  4th  ed.,  p.  43.  This  is  hardly  the  way  in  which  a 

''The method  observed  by  Blackstone  man  so  eminent  as  Blackstone  should 

Uihisfar  too  celebrated  Commentaries,  be  treated,  even  by  a  critic  who  is  able 

^  *  slavish  and  blundering  copy  of  the  to  make  good  the  substance  of  his  criti- 

^®^  imperfect  method  which  Hale  de-  cisms.     But  in   the  most  conspicuous 

wneates  roughly  in  his  short  and  un-  point  excepted  to  by  Austin,  that  of  the 

finished  analysis."     Ibid.,  p.  71.  authority  of  custom,  Austin  is  wrong, 

•^««  rervm    and    jus    personarum;  and  Blackstone  right,  while  in  respect 

Phrasffl  which  have  been  translated  so  to  the  general  analysis  of  jurisprudence 

•hsurdiy^  by   Blackstone  and    others,  Blackstone's  scheme  has  equal  merit 

with  that  of  Austin. 
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h<ilk*as  corpus^  for  instance,  may  be  teraporarily  suspended  in 
England  or  in  the  United  States  on  the  assumption  that  such 
su8{>en8ion  is  for  the  moment  necessary ;  but  the  right  to 
writ  of  habeas  corpus  could  not  be  permanently  withheld  eithe 
in  En<rland  or  the  United  States  without  a  destruction  of  dis 


tinctive  national  existence.     So  the  right  of  self-help  in  th 
waj'  of  self-defence  and  of  the  unofficial  abatement  of  nui 
sauces  is  so  imbedded  in  nations  of  Ens^Iish  descent  that  i 
could  be  obliterated  in  such  nations  neither  by  sovereign  d 
cree  nor  by  proof  no  matter  how  urgent  that  redress  shoal 
be  obtained  exclusively  through  officers  of  the  law.    The  la 
■  of  a  nation,  in  fact,  as  is  elsewhere  shown,*  is  in  part  th 
j^  I  necessary  product  of  the  past  of  the  nation;  and  from  thi 
)  past  it  cannot  be  divorced. 

§  100.  The  scheme  .of  the  analytical  jurists  leaves  out  o: 
account  the  distinctive  genius  of  nations,  which,  in 

DO  S8  lO 

national  Connection  with  their  traditions,  demands  jurispru- 
*^"  "^*  deuces,  which,  however  inconsistent  with  what  may 
be  called  abstract  utility,  are  most  likely  to  suit  their  wants 
and  promote  particular  national  well-being.  It  may,  for  in- 
stance, appear  proper  to  a  utilitarian  that  the  restraints  of 
infancy  should  be  rigidly  imposed,  if  not  its  r»eriod  extended. 
**No  good,"  it  may  be  argued,  '*can  result  from  young  men 
being  prematurely  plunged  into  business;  business  capacity 
should  be  withheld  from  them  until  the  time  arrives 
when  they  can  manage  their  concerns  in  a  way  beneficial  to 
themselves  and  the  community."  Now  it  may  happen  that 
this  view  may  be  the  natural  outgrowth  of  a  thickly  settled 
and  torpid  community  with  strong  conservative  traditions; 
and  if  so  it  may  be  there  accepted  as  law.  But  this  will  not 
be  the  case  if  a  legislature  should  seek  to  enforce  it  in  a  new 
country  of  whose  active  population  a  large  part  consists  of 
young  men  who  by  the  enforcement  of  such  restrictions  would 
be  remanded  to  incapacity.^  The  law,  it  is  true,  might  be  passed ; 
but  even  if  not  immediately  repealed,  it  would  be  rendered 

>  Infra^  §  111  ;  itipra,  §§  27  et  seq, ;    blundering  of  the  young  is  more  fertU- 

00.  izing  than  the  caution  of  the  old.    Sea 

'  To  such  countries,  at  least,  applies     Wliart,  Conf.  of  Laws,  §§  113  el  ieq. 

Uord   Beaconsileld's  saying,  that  the 
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oomparatively  ineftective  by  the  acceptaDce  by  the  courts,  as 
10  the  tendency  in  most  new  states  of  our  own  country,  of  the 
position  that  the  contracts  of  an  infant  bind  either  when  bene- 
ficially executed,  or  when  permitted  to  remain  after  miyority 
ithout  repudiation.     Or  a  utilitarian,  convinced  that  early 
arriages  tend  to  unduly  swell  population,  may  succeed  in 
p»:CU8ing  through  a  legislature  a  law  placing  serious  obstacles 
ow^  early  marriages.     Such  a  law  might  be  respected  and  en- 
forced in  an  over-populous  Swiss  canton.     But  though  the 
ttlers  of  one  of  our  new  territories  came  from  countries 
liere  such  laws  were  in  force,  though  such  laws  should  be 
adopted  by  the  local  legislature,  it  would   be  impossible  to 
p^itthem  in  operation  in  such  new  territory.   Families  would 
l>o  founded  in  spite  of  the  prohibition  ;  there  would  be  home 
a^i^'t^er  home  started  with  father  and  mother  who  lived  as  bus- 
l>^ lid  and  wife;  the  law,  if  we  could  conceive  of  such,  which 
<l^<;lared  such  unions  invalid,  would  not  be  regarded  as  bind- 
**^g,  and  would  soon  be  swept  away.* 

§  101.  Another  defect  in  Mr.  Austin's  treatise  is.  the  imper- 
fect exposition  he  gives  of  the  law  of  negligence, 
^ocording  to  his  biography  prefixed   to   the   last   JJfncepUong 
®^lition  of  his  lectures,"  he  often  expressed  his  earn-  of  negii- 
^^t,  desire  to  carry  home,  for  the  use  of  England, 
^' hatever  were  most  worthy  of  imitation  in  Germany.     He 
*^t't  Bonn  in  the  spring  of  1828,  master  of  the  German  lan- 
guage, and  of  a  number  of  the  greatest  works  which  it  con- 
^i  ns.'-     To  the  lectures  is  also  prefixed  a  list  "  of  books  on 
jurisprudence  (chiefly  of  German  authors)     .     .     .     which  he 
^hietly  valued  and  studied."    It  is  remarkable   that  among 
tliese  works  is  not  included  the  treatise  of  Hasse  on  Culpa, 
published  in  1815;  a  treatise  which  contemporary  and  subse- 

'    As  an  instance  of  the  reaction  from  a  sanction  ;    it  being   argued  by  him 

'*^^  -Austinian  theory  may  be  mentioned  that  a  sanction  is  not  of  the  essence  of 

^^^'^   Lightwood's  treatise  on  **  The  Na-  law,  but  only  an  incident  of  it  more  or 

^n^*'^  of  Positive  Law,"  already  noticed,  less  marked.    Mr.  Lightwood  concedes 

'[-•^^iidon,  Macmillan  &  Co.,  1883.)   Mr.  that  law  is  the  product  of  force  ;   but 

^S^twood  maintains  the  nnsatisfacto-  he  insists  that  this  force  must  be  held 

"****«8  of  the  assumption  that  to  the  in  check  and  moulded  by  the  national 

^^^oeption  of  law  it  is  essential  that  it  sense  of  right. 
*    ^^^Id  be  imposed  by  a  sovereign  with 
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uent  German  juristB  have  justly  called  "epoch-machende;'"" 
ntl  it  ia  etill  more  remarkable  that  in  the  many  (Ages  which  m 
ustiii  devotes  to  negligence  (culpa),  there  is  no  reference 
mde  either  to  Hasse  or  to  the  rules  in  respect  to  m/pa,  which, 
■  lice  the  publication  of  Ilasse's  book,  have  not  been  questioned 
1  Germany.  Those  rules  are  as  follows:  .Firaf,  the  distino- 
ion  belween  negligence  in  commission  and  negligence  in  omie- 
ion  is  illusory.  There  is  no  negligent  conimissiou  of  wrong 
I  the  performance  of  a  duty  that  is  not  an  omission.  There 
i  uo  negligent  omission  of  right  in  performance  of  a  doty  that 

I  not  a  commission.  Secondly,  the  distinction  between  culpa 
lia  and  culpa  Uvis  ia  that  between  the  negligence  of  s  non- 
jecialist  and  the  uogligence  of  a  specialist.  Thirdly,  there  is 
o  liability  for  culpa  kvisxiina,  or  infinitesimal  negligence. 
fourthly  {thoa^x  this  point  is  much  more  fully  elaborated  by 
iihseqneiit  authors),  there  must  be,  to  involve  iniputability, 

wiusal  relation  between  the  negligence  and  the  injury. 
Tow,  not  only  is  there  no  reference  to  these  |)ositionB,  which, 
'hen  Austin's  lectures,  delivered  in  1832,  were  regarded  on 

II  tuidc^  in  Germany  ns  established,  but  the  subject  of  causal 
latioiiship  is  almost  entirely  unnoticed,  while  the  distinctions 
ken  ns  to  negligence,  when  n()t  actually  erroneous,  are  crude 

nd  inadequate.  Thus  negligence,  on  its  criminal  side,  is 
efiiicd  as  "criminal  inattention,  or  inadvertence,"  which,  as 
lere  is  no  explanation  of  what  is  meant  by  "inattention"' 
'  "  inadvertence,"  is  no  definition  at  all ;  while  the  primary 
vision  given  is  that  of  negligence  non/uci't^i/oand  negligence 
faeien(lo,i\  division,  whiuli,  ns  we  have  seen,  is  not  only 
ithout  reason,  but  was  repudiated  jib  worthless  by  the  domi- 
ant  authorities  of  Germany  at  the  time  when  Austin  wrote. 
regligeiice  iion  faciendo  is  left  by  Austin  without  explanation; 
!id  this  is  not  unnatural,  since  any  explanation  would  have 
lown  that  it  was  identical  with  negligence  m /aciVnrfo,  and 
lerefore  was  not  properly  assigned  to  a  co-ordinate  rank  with 
distinct  title.  Negligence  infaciendo  is  divided  into  "  heed- 
ssnees,"  and  "  imprudence,  which,  when  it  is  gross,  is  styled 
imerity  or  rashness."'     "When,  however,  we  turn  back  to  a 

■  Op.  cit.,  ii.  1094. 
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prior  lecture  to  which  reference  is  made,^  to  discover  what  is 
the  difterence  between  "  heedlessness"  and  "  negligence,"  we 
find  that  ^^the  party  who  is  negligent  omits  an  act  and  breaks 
%p(mtive  doty,"  while  "  the  party  who  is  heedless  does  an  act 
and  breaks  a  negative  duty."    The  minor  division,  therefore, 
is  nothing  more,  illogical  as  this  is,  than  a  repetition  of  the 
major  division  of  negligence  in  faciendo  and  negligence  non 
faeiendoj  a  distinction,  which  we  have  seen,  is  without  either 
authority  or  reason.     Aside  from  this,  the  words  "  heedless- 
ness," **  imprudence,"  '^  temerity,"  and   "  rashness,"*  are   in 
common  life  used  so  often  interchangeably  as  to  unfit  them 
for  the  technical  purposes  to  which  they  are  here  applied  ;  and 
that  this  is  the  case  is  illustrated  by  the  fact  that  notwith 
standing  the  enthusiasm  excited  by  Austin  in  the  school  that 
has  adopted  his  philosophy,  the  words  have  never  taken  root 
in  English  legal  literature,  and  the  distinctions  and  definitions 
tbosexpressed  are  not  even  referred  to  in  subsequently  ref)orted 
wgnments  dnd  adjudications.     Still  more  strikingly  may  this 
criticism  be  applied  to  Austin's  definition  of  causal  relation. 
"Negligence,  or  criminal  inattention,"  he  tells  us,^  ''may  be 
divided  into  proximate  and  remote;  proximate^  where  it  accom- 
panies (or  is  the  immediate  cause  of)  the  criminal  omission  or 
*ct ;  remote,  where  it  has  caused  an  inability,  on  the  part  of  the 
criminal,  to  do  or  forbear  as  he  ought."    If  this  does  not  mean 
^^at  there  is  no  imputation  in  cases  of  "  remote"  negligence, 
^"Cn  the  distinction  is  unnecessary.     If  it  does  so  mean,  then 

^P«  cit.,  i.  440,  444, 474.  misinterpreted  Austin  in  this  respect, 

*'***5t  I  should  have  unconsciously     I  give  entire  his  titular  analysis  : — 

'*  Negligence  (or  criminal  inattention  or  inadvertence) 


Negligence  Negligence 

non  faciendo  in  faciendo 


Ne&-i  -'  I 

^S^*  mgenco  Imprudence  ;  which, 

^  ^r  when  it  is  gross,  is 

^-^^sness.  styled  Temerity,  or 

Rashness. 

*  ^*.  cit.,  ii.  1094.  —Op.  cit.,  ii.  1094. 
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the  distinction  is  misleading.     A  negligence  which  "caoaed 
an  inability  on  the  part  of  the  criminal  to  do  or  forbear  as  he 
ought"  {e.g.^  a  negligence  on  the  part  of  a  switch-tender,  whioh 
"causes  his  inability"  to  duly  care  for  the  switch),  imposes 
upon  him,  if  injury  ensue,  criminal  liability  as  much  as  woimld 
any  other  kind  of  negligence  causing  the  same  result    The 
true  definition  of  negligence  is  that  it  is  an  offence  wLioh 
ensues  from  a  defective  discharge  of  a  legal  duty,  which  defect 
could  have  been  avoided  by  tlie  exercise,  by  the  offender,  of 
that  care  which  is  used,  under  similar  circumstances,  wi  ti^b 
prudent  persons  of  the  same  class.*     And  in  law  a  cause     *• 
such  action  of  a  responsible  person  as  turns  the  balance   ^>^ 
forces  previously  in  equilibrium.' 

§  102.   Yet,  after   making   due  allowance  for  the  defect O 

which  have  been  just  stated,  it  is  impossible  not 
mcHis  M  recognize  the  immense  value  to  jurisprudence 
a  law  Austin's  services.     It  was  by  Austin  that  the  aid 

foreign  cultivation  and,  as  we  will  presently  see,  ^^^ 


mystic  enthusiasm  was  given  to  Bentham's  propagandist 
Bentham's  political  radicalism  and  his  scorn  for  contemporai 
thought,  taken  in  connection  with  his  grotesque  terminolog,,^^' 
had  greatly  narrowed  the  field  of  his  influence.  Ansti 
on  the  other  hand,  though  his  style  was  cloudy  and  tortuoi 
wrote  with  a  grave  earnestness  not  unsuited  to  win  ei 
thusiastic  disciples;  and  he  possessed  what  Bentham  did  m 
possess,  considerable  knowledge  of  German  legal  literatai 
of  his  day.  Such  resources,  and  such  particular  caste  ^C^' 
intellect,  taken  in  connection  with  Bentham's  niarvellou.:^* 
sagacity  of  criticism  and  vividness  of  expression,  contribute^^"^ 
not  only  powerful  weapons  of  destruction,  but  pregnar"^:^* 
suggestions  for  reconstruction.  And  to  this  work  Austi 
added  valuable  aid  in  two  important  relations.  He  showe 
what,  according  to  the  Roman  law,  was  the  distinction 
tween  j)OS6es8ion  and  property.  In  exhibiting  the  unreaso 
ableness  of  assigning  law  and  equity  to  distinct  tribunals  h 

«  Whart.  on  Neg.,  chap.  i.  ;  Whart.         «  Wliart.  Crim.  Law,  8th  ed.,  §§  16 
Crim.  Law,  8th  ed.,  §  127.  et  teq, 

-|«A 
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foreshadowed  recent  legislation  by  which  equitable  doctrines 
are  made  supreme  even  in  common  law  courts. 

§  103.  Another  merit  of  Austin  is  to  be  found  in  the  dis- 
[^riminative  ability  of  his  vindication  of  what  he   Merit  of 
ssklls  "judiciary  law;"  and  this  is  the  more  worthy  -^j"^'*"*" 
>£"  notice  since  "judiciary  law,"  i.  «.,  the  law  ex-   "judiciary 
>oi]nded  and  developed  by  judges,  was,  under  the 
i tie  of  "judge-made  law,"  treated  with  peculiar  contempt  by 
S^ntham,  and,  under  the  title  of  "judicial  legislation,"  was 
ensured  by  even  so  high  a  forensic  authority  as  Sir  Samuel 
Sx>milly.     It  is  true  that  a  good  deal  of  Austin's  vindication 
'f  this  form  of  law  is  traceable  to  his  unique  assumption  that 
xi.8toms  are  not  law  until  pronounced  to  be  law  by  the  courts. 
SiaLeven  striking  out  the  whole  of  his  argument  based  on 
hiPassumption,  he  has  shown  that  "judiciary  law"  is  a  neces- 
nt^  of  all  systems  in  which  the  application  of  law  to  litigated 
ca.8es  is  given   to  a  judiciary.     He   refutes   Bentham's  ob- 
jection that  "decisions"  are  not  "commands,"  and  are  not 
therefore  "  laws,"  by  showing  that  they  are  commands  if 
made  so  by  the  constitution  of  the  state.     To  Romilly's  ob- 
jection that  this  makes  subordinate  officers  of  the  crown  auto- 
cratic, and  that  the  appointment  of  judges  may  be  open  to 
sinister  influence,  he  replies  that  the  same  objection  applies  to 
the  legislature,  and  that  even  were  it  not  so,  the  objection  is 
not  "to  judicial  legislation,  but  to  the  manner  in  which  the 
judges  are  appointed."    "  If  their  appointment  by  the  crown," 
he  goes  on  to  say,  "render  them  obnoxious  to  its  influence, 
*od  if  their  obnoxiousness  to  the  influence  of  the  crown  pro- 
^Qce  judicial  legislation  adverse  to  the  general  interests,  let 
^'ieir  ap[K)intment  be  vested  in  some  party  or  another  whose 
interests  do  not  conflict  with  the  community  at  large."    To 
^he  objection  that  "judicial  legislators  legislate  arbitrarily,"  he 
^plies  that  judicial  action  is  "controlled  by  public  opinion," 
and  "by  the  sovereign  legislature,  under  whose  inspection  their 
"Visions  are  made ;  by  whose  authority  their  decisions  may 
^  >^vised,  and  by  whom  their  misconduct  may  be  punished."* 
•^t^e  same  objection,  he  adds,  is  applicable  to  statute  law;  and 

>  Op.  cit.,  ii.  666. 
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he  remarks  with  great  justice  that  arbitrariousness  on  the 
of  the  bench  is  held  in  check  bj  the  independence  and  abill  t.y 
of  the  bar.  An  undue  tendency  to  introduce  new  rules,  tie 
further  argues,  is  prevented  by  the  following  causes: — 

"  1.  A  regard  for  the  interests  and  expectations  which  ha've 
grown  up  under  established  rules,  or  under  consequences  tLTk<i 
analogies  deducible  from  them. 

*'  2.  A  perception  of  consequence  and  analogy,  which  deter- 
mines the  understanding,  independently  of  anj'  other  consider- 
ation.*' 

It  is,  he  holds,  an  objection  to  judiciary  law  that  to  reaoh 
it  in  an  elementary  shape  is  often  ^^  a  delicate  and  difficult 
process,"  and  that  it  is  a  process  '*  commonly  performed  in 
haste."  The  last  part  of  the  objection,  however,  he  insistrB, 
does  not  apply  to  all  judiciary  law,  and  the  first  part,  it  miSty 
be  added,  is  as  applicable  to  legislative  attempts  to  establish 
new  distinctions  as  it  is  to  judicial  attempts  in  the  same  direc- 
tion. That  ''judicial  legislation"  is,  as  to  new  cases,  er  jtK^ 
facto,^  he  admits,  but  this  he  seems  to  look  upon  as  a  necessary 
evil,  which  is  in  some  degree  relieved  by  the  fact  that  siioh 
decisions  are  more  or  less  anticipated  by  the  bar  if  not  by  the 
community.  That  the  decisions  of  the  courts  are  disperse*!* 
bulky,  and  difficult  to  collect,  and  are  attested  by  the  "dis- 
putable records  of  private  reporters,"  is  also  conceded  to  be  »d 
evil ;  as  is  also  the  want  of  comprehensiveness,  of  fixity,  and 
of  system  attending  these  decisions.  These  defects,  however, 
he  holds  could  be  in  part  remedied  by  statute,  and  are  in  pa^^ 
inherent  in  all  laws.  In  any  view,  while  a  well-expressed 
code  is,  he  holds,  the  best  of  all  ways  of  setting  forth  the  la^^N 
judicial  decisions,  he  maintains,  are  better  than  badly  e^c* 
pressed  statutes.  To  this  it  might  be  added,  that  even  a  weH' 
expressed  code  would  not  preclude  what  Austin  calls  "judici^* 
legislation."*  All  language,  no  matter  how  carefully  chose^^t 
is  subject  to  ambiguities,  either  patent  or  latent,  that  is  tosa-^'' 
either  in  itself  or  in  the  objects  to  which  it  applies.  1*1^* 
points  of  differentiation  will  multiply  with  the  fineness  of  tf*^ 
distinctions  taken,  and  every  new  point  settled  will  prese^^ 

*  See  supra f  §  32.  *  See  supra ^  §§  ZOet  seq» ;  infra^  §  1  ^ 
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indefinite  number  of  new  points  for  settlement.  No  matter, 
Ir^erefore,  how  exact  and  minute  might  be  a  code,  *^  judicial 
^^islation"  would  still  be  a  necessity  of  litigation. 

§  104.  Bentham  and  Austin,  though  both  utilitarians,  and 
»^^ring  in  some  respects  the  relations  of  master  and 
Lisciple,  belonged  to  essentially  different  schools  of  logical 
lnought.     Bentham  was  logical;  Austin  mystical.   JJiuii?. 
3eDtham  dealt  in  vivid  characterizations,  in  scorn-   ^'^*'*«- 
'txl  or  ludicrous  exposures,  in  keen  analysis;  and  he  wielded 
\w^ith  unrivalled  force  what  logicians  call  destructive  condi- 
tional syllogisms.     Austin  was  in  the  main  a  rhetorician,  and, 
as  is  the  case  with  all  other  rhetoricians,  occasional  vagueness 
^KTHB  with  him  by  no  means  inconsistent  with  luminousness. 
Bemtbam's  cynical  logic  exposed  the  abuses  he  assailed  to  con- 
tempt which  was  shared  by  almost  all  by  whom  this  logic 
was  impartially  considered.     Austin's  mystical  fervor  aroused 
amoDg  the  few  who  came  under  his  influence  an  enthusiasm 
for  utilitarianism,  which  in  itself  it  is  not  calculated  to  inspire. 
Bentham,  as  a  cynic,  treated  utilitarianism  as  a  calculation 
of  selfish  policy ;  Austin,  as  a  prophet,  treated  it  as  the  voice 
of  God.     Bentham  had  but  little  kuowledsfe  of  Roman  and 
none  of  Qerman  law ;  Austin,  as  we  have  seen,  was  a  diligent 
student  of  both   the  Roman   and  German   systems,  though 
,     without  the  peculiar  power  needed  to   reproduce   either  in 
exactness.     Rationalism  in, other  departments  of  thought  has 
the  Bame  schools ;  and  while  Bentham  has  been  likened  to 
Paley,  as  representing  rationalism  on  its  logical  side,  Austin 
Diay  be  likened  to  Maurice,  as  representing  rationalism  on  ittj 
n^ystical  side.     There  is  much  of  the  luminous  nebulosity,  as 
it  has  been  called,  of  Maurice  that  may  be  noticed  in  Austin  ; 
there  is  the  same  capacity  in  Austin  of  awakening  enthusiasm 

• 

^n  a  limited  school  of  eminent  disciples  which  was  so  con- 
spicuous in  Maurice.  But  the  work  done  by  Austin  can  only 
^  regarded  as  auxiliary  to  that  done  by  Bentham.  Benthanrs 
logic,  grotesque  and  elliptical  as  it  was,  indicated,  when  de- 
stroying, a  substitute.  If  a  follower  of  Paley,  so  far  as  con- 
^^Pne  the  appeal  to  common  sense,  he  was  the  leader  of  Curly  le 
^D  the  art  of  putting  this  appeal  in  terms  which  sometimes  in 
their  very  humorous  eccentricity  convey  arguments  in  a  flash. 

163 


§  106.]  COMMENTARIES  ON   LAW.  [CHAP.  IIL 

In  this  way  he  has  stimulated  innumerable  practical  reforms.* 
Austin,  on  the  other  hand,  stimulates  rather  to  deep  thought 
than  to  exact  expression  ;  and  while  he  has  undoubtedly  given 
a  great  impulse  to  the  study  of  law  as  a  philosophy,  be^has 
done  little  to  mark  its  exact  boundaries  as  a  science,  or  toioh 
prove  the  framing  of  statutes  as  an  art. 

§  105.  Professor  Holland,  in  the  thoughtful  work  published 
by  him,  on  the  "  Elements  of  Jurisprudence/**  takes 

Distinctive        -^    .       '  ,.  .   .  __  ^        ,  ,      - 

views  of  an  intermediate  position.  He  recognizee  the  fact 
I  ^  *"  '  that  Austin  is  in  error  in  ascribing  the  authority 
1  of  customs  to  their  recognition  by  the  courts,  and  in  refusing 
to  regard  such  recognition  as  retrospective  in  its  effect.  He 
holds,  however,  with  Austin,  "that  usage,  though  it  maj 
make  rules,  cannot,  without  obtaining  for  them  the  recogni- 
tion of  the  state,  make  laws,"*  which,  as  we  have  seen,  isbj 
no  means  always  the  ease;*  and,  in  harmony  with  Austin, be 
defines  law  to  be  a  general  rule  of  external  action  enforced  bj 
a  sovereign  political  authority.  To  this,  however,  it  may  be 
justly  objected  that  in  many  instances,  e.g,^  in  the  formation 
of  our  American  colonies,  there  were  laws  in  abundance  which 
the  "sovereign  political  authority"  did  not  adopt,' and  that 
there  are  now  at  least  in  Europe  many  laws  which  the  "sovo- 
reign  political  authority"  either  cannot  or  will  not  enforce.* 
§  106.  According  to  Herbert  Spencer  the  law  of  the  present 

has  been  gradually  "evolved'^  from  the  past.    ItiSi 
Spemfen^'^   indeed,  much  impressed  by  the  mould  of  the  present 

Its  current,  however,  is  transmitted ;  though  theap- 
plication  to  which  it  is  put,  and  the  aspect  under  which  iti* 
L  presented,  may  be  the  product  of  immediate  forces.  "When 
a  political  agency"  (and  under  this  head  falls  law)  has  been 
I  "evolved,  its  power,  largely  dependent  on  present  public 
opinion,  is  otherwise  almost  wholly  dependent  on  past  opiniott- 
The  ruler,  in  part  the  organ  of  the  wills  of  those  around,  ^^ 
m  a  still  greater  degree  the  organ  of  the  wills  of  those  wb<> 

>  It  is  not  only  in  style  that  Bentham        '  P.  48. 
and  Carlyle  are  alike.   They  both  made        *  SuprUy  §§  2,  26. 
sovereign  force  at  once  the  originator        '  Supra ^  §§  23  e(  seg, 
and  the  enforcer  of  law.  *  See  Mr.  F.  Pollock's  Essays,  e 

t  London,  1882.  1882. 
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76  passed  away;  and  bis  own  will,  much  restrained  by  tbe 
}t,  is  still  restrained  by  tbe  last.  For  bis  function  as  rega- 
:or  is  mainly  tbat  of  enforcing  tbe  inberited  rules  of  conduct 
lich  embody  ancestral  sentiment."*  *'  Instance  tbe  fact  tbat 
r  own  common  law  is  ^mainly  an  embodiment  of  tbe  cus- 
ms  of  tbe  realm/  wbicb  bave  gradually  become  establisbed ; 
i  older  part,  nowbere  existing  in  tbe  sbape  of  enactment,  is 

be  learnt  only  from  text-books;  and  even  parts,  sucb  as 
ercantile  law,  elaborated  in  modern  times,  are  known  only 
iroagb  reported  judgments,  given  in  conformity  witb  usages 
x)ved  to  bave  been  previously  followed.  Instance  again  tbe 
<!t,no  less  significant,  tbat  at  tbe  present  time  custom  perpet- 
illy  reappears  as  a  living  supplementary  factor;  for  it  is  only 
'ter judges'  decisions  bave  establisbed  precedents,  wbicb  plead- 
"B  afterwards  quote,  tbat  tbe  application  of  an  act  of  parlia- 
lent  becomes  settled.  /So,  that  while  in  the  course  of  civilization 
riUen  law  tends  to  replace  traditional  xisage^  the  replacement  never 
tomes  complete"*  " How  persistent  is  tbis  autbority  of  tbe 
inctified  past  over  tbe  not-yet-sanctified  present  we  see  among 
irselves,  in  tbe  fact  tbat  every  legislator  bas  to  bind  bimself 
f  oath  to  maintain  certain  political  arrangements  wbicb  our 
icestors  tbougbt  good  for  us. — Wbile  tbe  uncbangeableness 

law,  due  to  its  supposed  sacred  origin,  greatly  conduces  to 
•cial  order  during  tboee  early  stages  in  wbicb  strong  re- 
raints  are  most  needed,  there,  of  course,  results  an  uuadapta- 
^eness  wbicb  impedes  progress  when  there  arise  new  con- 
tions  to  be  met.  Hence  come  into  use  those  *  legal  fictions' 
^  the  aid  of  wbicb  nominal  obedience  is  reconciled  witb 
•toal  disobedience.  Alike  in  Roman  and  in  English  law, as  is 
)inted  out  by  Sir  Henry  Maine,  legal  fictions  have  been  the 
cans  of  modifying  statutes  which  were  transmitted  as  im- 
'Qtable,  and  so  fitting  them  to  new  requirements ;  thus 
niting  stability  with  tbat  plasticity  which  allows  of  gradual 
"ansformation."*  In  originating  and  moulding  law  con- 
'lence  is  a  principal  factor;  and  conscience  is  a  function, 
'^ich,  whatever  may  be  its  origin,  is  transmitted  from  gene- 

'  Sociology  (Appleton'8  ed.  of  1883),  «  Ibid.  §  529. 
-  §  468.  See  Hooker  to  this  effect,  •  Ibid.  §  631. 
P^,§86. 
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ration  to  generation,  growing  in  delicacy  and  equity 
the  progre88  of  civilization,  though  more  or  less  conditi 
at  each  epoch  by  its  environments.^  Whether  Mr.  Sfieni 
familiar  with  the  works  on  the  origin  of  law  published  b; 
German  historical  school  of  which  Savigny  was  the  leader 
not  appear;  but  with  the  views  of  that  school  those  of 
Spencer  coincide  on  the  main  questions  at  issue.  (1)  La\ 
cording  to  both  Spencer  and  Savigny,  as  the  product  of  cup 
is  in  the  main  the  product  of  the  past,  the  past  in  this 
dominating  the  present  and  moulding  the  future,  thougl 
current  is  tinged,  swerved,  swollen  sometimes,  and  somet 
diminished,by  its  environments.  (2)  There  can  be  no  final 
fication  of  law,  since  law  is,  from  the  necessities  of  the  cat 
a  constant  process  of  change  and  growth.  What  it  is  tc 
is  necessarily  difterent  from  what  it  was  yesterday.  Wh 
will  be  tomorrow  will  be  necessarily  different  from  what 
to-day.  It  can  no  more  be  arrested  and  fixed  in  its  pn 
state  than  can  the  life  of  any  human  being  be  arrested 
fixed  in  its  present  state.  When  growth  and  niodificf 
are  arrested  comes  death. — Such  are  the  points  of  agreei 
between  Mr.  Spencer  and  the  leaders  of  the  historical  sc! 
The  points  of  difi'erence  are  as  follows:  (1)  By  the  histo 
school  the  power  of  the  past  is  attributed  not  to  a  pop 
belief  in  its  '^sacredness,"  or  supposed  supernatural  sanctio 
is  maintained  by  Mr.  Spencer,  but  in  part  to  habit,  in  pa 
att'ection  for  nation  and  country  with  which  the  laws  in  ( 
tion  are  associated,  in  part  to  hereditary  tendency,  in  pa 
this  being  the  most  potent  factor — to  a  conscientious  b 
that  vested  rights  and  social  and  political  customs  are  a  '. 
tage  which  it  is  the  duty  of  all  to  maintain.  (2)  By  the 
torical  school,  conscience,  if  so  we  can  translate  the  Volh 
of  Savigny,  is  the  dominant  factor  in  evolution;  while 
Mr.  Spencer,  conscience,  at  least  in  part,  is  evolved  by 
under  specific  environments,  and  is  not  a  primary  factor  in 
lution.  Yet,  even  here,  the  difi'erence  may  be  more  non 
than  real.  By  the  historical  school  conscience  is  verifie< 
reason,  is  interpreted  by  reason,  is  applied  by  reason; 

*  Principles  of  Morality,  Appleton's  ed.,  1883. 
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»y     -that  Bchool   the  modification  of  national  conscience  by 
Aal'Tonal  environments  is  strenuously  maintained.     Waiving 
the  question,  of  the  origin  of  conscience,  Mr.  Spencer's  view, 
therefore,  in  this  respect,  does  not  differ  materially  from  that 
of  Savigny.    .On  the  other  hand,  Mr.  Spencer  differs  from 
the  analyticiil  school  in  assigning  to  conscience  any  proper 
function  in  law-making.     According  to  the  analytical  schooli 
expediency,  or,  in  other  words,  a  sense  of  utility,  becomes  more 
and  more  potent  as  the  instigator  of  laws  as  civilization  ad- 
vances.   According  to  Mr.  Spencer,  conscience,  descending  not 
only  in  increased  volume,  but  in  increased  delicacy  and  com- 
prehensiveness from  father  to  son,  as  civilization  advances,  as- 
sumes in  such  an  advance  a  more  and  more  commanding  attitude. 
In  fact,  in  this  respect,  the  views  of  Mr.  Spencer  approach  the 
common  terrace  on  which  rest  the  views  of  Butler  and  Kant. 
Asto  the  origin  of  conscience  he  may  apparently  differ  from 
Butler.    Yet,  even  here,  the  difference  is  not  that  of  absolute 
contradictory  opposition.*      Mr.  Spencer  does  not  deny  the 
original  germinal  planting  of  conscience  by  the  hand  of  God  ; 
this  is  a  region  to  which  he  does  not  penetrate.    On  the  other 
hand,  Butler,  so  far  from  denying  the  growth  of  conscience 
with  the  growth  of  civilization,  and  the  modification  of  con- 
science by  its  environments,  expressly  affirms  such   growth 
>^nd  modification.     On  the  main  points,  therefore,  in  which 
the  historical  and  the  ethical  schools  unite  in  their  opposition 
to  the  analytical  school,  Mr.  Spencer's  authority  is  with  the 
historical  and  ethical  schools  as  against  the  analytical.     And 
he  has  advocated  the  main  contention  of  the  historical  school 
-^that  of  the  evolution  of  law  from  the  past  and  its  inevi- 
table and  necessary  evolution  in  the  future — with  a  wealth 
of  illustration  and  subtlety  of  differentiation  such  as  no  other 
English  writer  on  this  topic  has  equalled. 

§  107.  It  remains  to  notice  the  principal  reforms  in  English 
law  adopted  under  the  impulses  above  stated.  Reforms 

(1)%%.— By  the  judicature  act  of  1873,  the  court   '^^^'X^^n 
<>f  chancery  has  ceased  to  exist  as  an  independent  tri-   England, 
hunal,  and  its  functions  as  a  court  of  justice  have  been  trans- 
ferred to  (1)  the  high  court  of  justice,  and  (2)  the  court  of  appeal. 

»  Supra,  §  60. 
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The  consequence  is,  as  will  be  presently  seen  more  folly ,^  that 
equity  is  now  blended  with  law,  and  that  as  the  comraon  law 
courts  apply  equity  doctrines,  there  is  no  longer  any  reason  for 
equity  courts  to  interfere  with  the  action  of  courts  at  comraon 
law.  Every  judge  of  the  supreme  court  of  judicature  is  now 
bound  to  recognize  and  give  eftect  to  all  equitable  rights  and  U^ 
bilities  appearing  incidentally  in  the  course  of  any  procedure* 

(2)  Evidence. — Evidence  in  chancery  proceedings  is  now  by 
oral  examination,  as  is  that  in  courts  of  common  law,  except 
where  otherwise  agreed  by  the  parties  or  ordered  by  the  couC^- 

The  disqualification  from  interest  is  removed,  and  parti. ^ 
in  civil  issues  may  be  examined.  And  the  disqualifiLcati^::>^ 
from  infamy  is  also  now  removed. 

(3)  Pleadwg. — By  the  rules  of  the  judicature  act  the  <►  "^ 
system  of  pleading  is  swept  away,  and  instead  of  a  declar"'^ 
tion  the  plaintiff  is  required  to  deliver  to  the  defendant  a  stat:::^  • 
ment  of  complaint,  to  which  the  defendant  is  required  to  fL  ^ 
an  answer,  set-off,  or  counter-claim,  as  the  case  may  be.  Tt:^3 
plaintiff  then  may  hand  back  his  reply.  "  Every  pleadi 
shall  contain,  as  concisely  as  may  be,  a  statement  of  the  m 
terial  facts  on  which  the  party  pleading  relies,  but  not  t 
evidence  by  which  they  are  to  be  proved,  such  statement  \mxm  A 
divided  into  paragraphs,  numbered  consecutively,  and  ea(^  ^ 
paragraph  containing  as  nearly  as  may  be  a  separate  alle^ 
tion."  Further  provisions  are  made  by  which  the  shapin 
of  the  issue  so  as  to  present  the  actual  facts  in  litigation  i 
directed.  Pleading,  therefore,  under  the  new  system  consis 
of  statements  delivered  alternatively  by  the  parties  to  oi» 
another  until  the  questions  of  fact  or  law  at  issue  are  ascec 
tained. 

(4)  Process  is  greatly  simplified  ;  and  imprisonment  for  deb 
in  matters  merely  contractual  is  abolished. 

(5)  Married  Women. — By  the  married   women's   propert 
act  of  1882  (45  and  46  Vict.,  c.  75),  a  married  woman  is 
capable  of  holding  or  disposing  of  any  real  or  personal  estat^^ 
as  her  separate  property,  and  of  making  contracts  as  if 


*  Infra,  §  113.  Prevalence  of  Equity  ;  aeei  also,  tMjpra 

«  See   Hayne's   Outline  of  Equity;     §  35;  infra,  §  113. 
Sneirs  Principles  of  Equity  ;  Trower'i 
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were  a  feme  sole.  A  woman  married  after  the  passage  of  the 
act  ^  shall  be  entitled  to  have  and  to  hold  as  her  separate 
property,  and  to  dispose  of  all  real  and  personal  proj»erty 
which  shall  belong  to  her  at  the  time  of  marriage,  or  shall 
devolve  upon  her  after  marriage,"  etc.  These  provisions,  as 
is  said  by  an  eminent  judge,  convert  a  married  woman,  so  far 
iu  business  is  concerned,  into  a  ''  spinster." 

(6)  Settled  Estates. — Prior  to  1856,  settled  estates  could  not 

be  sold  or  leased  except  under  the  authority  of  the  settlement 

or  that  of  an  act  of  parliament.     In  1856,  by  the  settled 

estates  act  (19  and  20  Vict.),  as  amended  in  1877  by  the  act 

of  40  and  41  Vict.,  the  court  of  chancery  is  invested  with 

large  powers  to  direct  sales  and  leases,  and  enable  tenants 

for    life  to  make  certain  leases  which   bind  the  remainder. 

By    the  settled  land  act  of  1882  (45  and  46  Vict.),  tenants 

for    life  are  liberated  from  the  control  of  their  trustees  and 

enabled,  under  certain  restrictions,  to  improve  the  settled 

land  and  to  sell  it,  the  proceeds  to  be  invested  for  the  benefit 

of  the  parties  interested  in  modes  specified  by  the  statute. 

(7)  Estates  Tail  may  be  barred  by  the  tenant  in  tail,  under 
^^e  8  and  4  Wm.  IV.,  under  certain  limitations,  by  an  ordi- 
nary deed  used  in  the  conveyance  of  fee-simple  estates.    All 
that  an  estate  tail  can  now  do  is  to  keep  an  estate  in  a  family 
for  two  generations.    On  the  marriage  of  the  owner  of  an 
^tate,  for  instance,  it  may  be  settled  on  him  for  life,  with 
remainder  in  tail  to  the  oldest  son  of  the  marriage ;  when  a 
8oa  is  born  he  is  tenant  in  tail,  subject  to  his  father's  life 
^tate;  and  when  he  reaches  twenty-one,  he  is  able,  with  his 
father's    assent   (the  father    being    constituted    "protector" 
''nder  the  statute),  to  bar  the  entail.     This  consent,  however, 
^^y  be  given  on  condition  of  a  resettlement  on  the  son  for 
^ife,  remainder  to  his  issue  in  tail. 

(8)  Criminal  Law. — Capital  punishment,  since  the  act  of  24 
and  25  Vict.,  cc.  96-100,  can  now  only  be  inflicted  in  cases  of 
"^ph  treason  and  murder.  / 

§  1.08.  Of  living  American  writers  on  law  it  would  be  out 
^^  place  now  to  speak.    A  work  of  this  class,  how- 
ever,  would  be  imperfect  which  omitted   to  pay 

lnt>ute  to  three  eminent  jurists  by  wliom  the  legal  literature 
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of  the  country  has  been  invested  with  cosmopolitan  distin 

tion. — Joseph  Story  was  born  in  Marblehead,  Massachusett 

in  1779.     He  graduated  at  Harvard  College  in  1798,  and  w« 

admitted  to  the  bar  in  1801.     In  1808   he  was  elected  t 

congress  as  a  democrat  of  the  school  of  Mr.  Jefferson,  the 

president,  taking  in  the  canvass  decided  ground  in  support  < 

the  administration  against  what  was  then  regarded  by  hii 

as  the  disintegrating  policy  of  the  federalists.     In  1811  he  wi 

appointed  by  Mr.  Madison  a  judge  of  the  Supreme  Court  < 

the  United  States,  which  poet,  together  with  that  of  profesM 

in  the  law  school  of  Harvard  College,  he  continued  to  fi 

until  his  death  in  1845.     His  works  are  numerous,  and  all  < 

high  value.    That  which  achieved  for  him  the  greatest  Eun 

pean  reputation  is  his  treatise  on  the  Conflict  of  Laws.     B 

published,  in  addition.  Commentaries  on  Bailments,  on  Equit; 

on  Agency,  on  Partnership,  on  Bills,  on  Notes,  on  the  Coi 

stitution,  and  on  Equity  Pleading.     What,  on  examining  h 

works  superficially,  first  strikes  us  is  the  prodigious  industi 

they  exhibit.     Such  a  mass  of  literature,  in  which  the  sty 

throughout  is  felicitous,  the  positions  taken  in  the  main  juj 

and  accurate,  and  the  references  exhaustive,  would  be  as  muc 

as  men  of  ordinary  parts  could  produce,  even  if  a  lifetime  wei 

given  to  the  work.     These,  however,  were  issued  at  the  rai 

of  almost  a  volume  a  year  while  he  was  attending  with  coi 

scientious  devotion  and  consummate  ability  to  his  duties  i 

judge  and  as  professor.     But  there  was  something  more  tha 

industry  exhibited   in    the  preparation  of  these  remarkab 

volumes.     Judge  Story  was  undoubtedly,  in  one  sense,  a  pa 

tisan.     He  was,  as  has  been  stated,  a  democrat  in  his  earl 

career;  in  after  days,  when   on  the  bench,  he  fell  into  entii 

sympathy  with  Chief  Justice  Marshall,  whoseattaehment  to  tl: 

federal  party,  in  its  national  phase,  remained  unshaken,  an 

whose  political  tendencies  were  always  opposed  to  the  distin 

tiyely  democratic  school,  as  represented  by  Jefferson  and  Jacl 

son.     But  Judge  Story  was  never  a  mere  partisan  ;  and  tl 

key  to  his  i)olitical  views  was  his  nationalism — nationalist 

as  opposed,  first,  to  what  he  regarded  as  the  separatist  tendei 

cies  of  the  extreme  federalists,  and  afterwards  to  what  he  r 

garded  as  the  undue  particularisticand  disorganizing  tendenci< 
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-ftbe  extreme  democrats.   A  strong  and  glorious  national  gov- 
raent  was  always  before  him  as  the  object  to  be  struggled 
fot*^  no  matter  from  whom  the  antagonism  might  proceed; 
skiz^d  it  is  bjthis  spirit  that  his  Commentaries  on  the  Constitu- 
tion, and  his  opinions  on  constitutional  law  are  pervaded. 
J^L  niilogous'to  this  is  the  temper  which  qualifies  his  discussions 
of    matters  not  distinctively  political.     He  had  studied  tech- 
nieal  law  thoroughly ;  without  such  study  no  one  could  have 
'^written  treatises  such  as  those  produced  by  him  on  equity,  or 
liave  listened,  with  attention  clear  and  curious,  to  the  argu- 
ments of  some  of  the  ablest  technical  as  well  as  philosophical 
lawyers  whom  the  country^has  produced  ;  or  have  written  so 
many  masterly  opinions  on  questions  of  technical  law.     But 
'"vith  all  this  he  did  not  delight,  as  some  eminent  judges  and 
jurists  have  done,  in  deciding  questions  on  grounds  merely 
technical.     He  had  a  generous  ardor  for  reaching  at  once  the 
justice  and  the  philosophy  of  the  case;  and  if  he  was  disposed 
to  bend  the  particular  merits  of  a  case  to  a  general  principle. 
It  was  a  principle  not  of  artificial  and  local  law,  but  of  law 
that  was  philosophical  and  catholic.     Bonijudicis  est  ampliare 
Jurisdictiovem  is  a  maxim  which  was  undoubtedly  illustrated 
^n  his  judicial  history;  yet  there  was  nothing  petty  or  per- 
^^nal,  as  has  been  the  case  with  some  distinguished  judges,  in 
this  ambition,  but  it  sprang,  in  his  case,  from  a  glowing  con- 
^^eptionof  the  splendor  and  benignity  of  law  when  wisely  devel- 
oped and  universally  applied,  and  a  noble  impulse  on  his  own 
part  to  contribute  not  only  to  the  wisdom  of  its  development, 
but  to  the  universality  of  its  application.    Some  of  his  decisions 
extending  the  jurisdiction  of  the  Federal  courts  were  afterwards 
'Modified ;  his  ideal  of  equity  supervising  in  all  matter  the  action 
^f  courts  of  law,  is  now  giving  way  to  the  better  system  of 
courts  of  common    law  adopting   for  their  government  the 
Principles  of  equity  ;  the  positions  taken  by  him  in  respect 
^0  the  perpetual  inviolability  of  business  charters  have  been 
since  shown  to  be  incompatible  with   the  due  growth  of  a 
Gantry  of  such  marvellous  opulence  and  variety  of  resources 
^  the  United  States;  his  tendency  to  expand  the  power  of 
toe  general  government  and  restrict  those  of  the  states,  may 
conflict  with  the  recent  tendency  of  the  Federal  supreme  court 
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to  maintain  intact  the  rights  of  the  states  when  menaced 
encroachments    from   congressional    majorities;    but  to  h: 
splendid  intellectual  gifts,  to  his  magnanimity,  and  to  his  loi 
of  justice,  lawyers  and  students  will  do  reverence  as  long 
the  English  language  endures.    He  had,  what  BlackBtone  ha 
not,  earnestness  in  the  vindication  of  what  he  thotight  rigl 
and  great  as  distinguished  from  dexterity  in  the  defence 
what  at  the  time  exists;  and  if  we  miss  in  his  pages  thi 
humor  which  Blackstone  occasionally  shows,  and  which,  pei 
haps,  was  an  essential  element  in  the  defence  which  BlacI 
stone   undertook  of  institutions  which  were  in   themselv^ 
absurd,  he  exhibits  equal  happiness  of  expression  with  fs 
greater  enthusiasm  for  his  work,  and  a  far  higher  conception 
the  oflBce  and  capabilities  of  law.     His  erudition  was,  for  hi 
day,  immense.     He  did  not  understand  German,  and  hen< 
there  are  no  references  in  his  pages  to  those  great  German  mi 
ters,  who  have  exhibited  the  philosophy  as  well  as  the  histoi 
of  the  law,  with  a  fulness  not  known  in  any  other  tonga< 
With  the  corpxis  juris^  in  its  now  revised  text,  as  supplement 
by  the  treatise  of  Gains,  he  had  necessarily  no  acquaintance 
and,  though  sometimes  he  cites  Pothier,  yet  his  main  reliance- 
especially  in  his  works  on  Bailment  and  on  Conflict  of  Laws 
was  on  the  scholastic  jurists  of  the  renaissance.    From  th< 
pages  produced  by  those  wonderful  intellects,  he  drew  largely 
and  to  this  may  be  attributed  not  merely  the  logical  subtletj 
but  sometimes  the  scholastic  speculativeness  of  some  of  theii 
distinctions  which   he  reproduces.     For,  while  the  classic 
jurists  of  imperial  Rome  wrote  for  a  business  world,  which  ii 
its  vastness  and  complexity  was  not  unlike  our  own,  the  8ch< 
lastic  jurists  wrote  for  an  unreal  system  in  which  business,  ii 
a  large  sense,  had  not  yet  been  revived.     We  might,  prrhnp^   ^ 
imagine  the  delight  with  which  Judge  Story,  singularly  gifted 
as  he  was  with  the  capacity  of  applying  liberal  and  generoai 
principles  to  concrete  cases  as  they  arose,  would  have  seized 
upon  the  pages  of  Savigny,  or  even  of  Windscheid  and  ol 
Ihering,  and  with  which  he  would  have  greeted  the  uncon- 
scious and  undesigned  approximation,  as  it  is  exhibited  at 
present,  of  two  jurisprudences  which  in  his  day  stood  appa- 
reutly  so  far  apart,  as  did  the  English  law  as  taught  by  Black- 
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st^one,  and  the  Roman  law  as  taught  by  the  Yoets,  by  Bartolus, 
a.nd  by  Baldas  Ubaldus.  But  this  was  denied  him ;  and  while 
bis  pa^es  reproduce  the  scholastic  jurisprudence  on  the  points 
h^  discusses,  they  do  not  fully  exhibit  the  classical  Roman 
,and  they  are  silent  as  to  the  jurisprudence  of  Germany, 
that  time  starting  into  luxuriant  life.  Yet,  notwith- 
nding  this  defect,  his  works,  unlike  other  professional 
t;r*eatise8,  continue  to  be  read  as  freely,  and  relied  on  as  con- 
8^£ti)tly  as  when  they  were  first  published.  And  the  reason  is 
to  be  found  not  merely  in  their  erudition,  not  merely  in  the 
flovr  of  their  attractive  style,  but  in  the  manly  and  liberal 
Justice  by  which  they  are  pervaded.  They  state  with  general 
uracy  the  law  of  the  past  and  the  law  of  the  then  present. 
ut  while  they  do  this  there  is  an  instinctive  moulding  of  all 
and  present  rulings  to  a  kindly,  generous,  and  catholic 
®^nee  of  right.  He  is  not,  as  was  Blackstone,  simply  a  skilful 
^I>ologi8t  for  the  law  as  it  exists.  The  law  that  exists  he 
*^«irrates,  but  the  law  as  it  should  be,  he  unfolds. 

§  109.  James  Kent,  author  of  the  Commentaries  which  bear 
tiis  name,  was  born  in  Dutchess  County,  New  York, 
i»i  1763.     He  graduated  at  Yale  College  in  1781,  and   ^'°** 
'^^gan  the  practice  of  law  in  1785.    He  was  elected  to  the 
legislature  in  1790,  adhering  to  the  Hamiltonian  wing  of  the 
^'^deral  party;  and  though  remaining  attached  through  life  to 
^hat  party,  following  the  Hamiltonian  policy,  and  showing  no 
^ynipathy,  either  in  his  public  action  or  his  writings,  with  that 
Section  of  the  federalists  which  sought  to  embarrass  the  gov- 
e^'nment  in  the  war  of  1812,  and  which  desired,  more  or  less 
^ftrnestly,  a  dissolution  of  the  Union.     He  became  professor  of 
l^w  in  Columbia  College  in  1793,  and  in  1797  was  appointed 
jodge  of  the  supreme  court  of  the  state.     In  1814  he  was 
^ade  chancellor,  the  revised  statutes,  in  whose  preparation  he 
took  considerable  part,  giving  to  the  chancellor  a  jurisdiction 
analogous  to  that  of  the  lord  chancellor  in  England.     By  the 
then  constitution  of  New  York  judges  ceased  to  hold  office  when 
^^^chingthe  age  of  sixty  ;  and  this  law  deprived  the  state  of 
the  services  of  Chancellor  Kent  in  1823.     He   resumed   his 
Tuition  as  professor  of  law  at  Columbia  College,  and  subse- 
quently sent  his  lectures,  delivered  in  this  capacity,  to  the 
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r- 


press,  under  the  title  of  Comraeutaries  on  American  Law.  ^o 
this  work,  which  has  run  through  twelve  editions,  with  a  cisir- 
culation  greater  than  that  of  any  other  American  law  bo^cDk, 
his  reputation  is  mainly  due.  It  has  not  the  eloquence  which 
marks  some  of  his  judicial  opinions,  nor  the  freedom  fn^i^ni 
digression  and  evenness  of  treatment  by  which  Blackstone^  i* 
distinguished,  nor  the  enthusiasm  and  predictiveness  which,  ^^ 
matters  of  conflict  or  matters  as  yet  unadjudicated,  give  to  t>l® 
pages  of  Story  such  peculiar  authority.  But  the  style  is 
spicuous  and  scholarly,  and  the  law  that  obtained  at  the  ti 
in  this  country  is  exhibited  with  fulness  and  simplicity. 
§  110.  Henry  Wheaton,  whose  work  on  International  L 
has  been  translated  into  almost  every  modern  1 
guage,  was  born  in  Providence,  Rhode  Island, 
1785.  He  was  partially  educated  in  France,  with  whose  1 
guage  and  literature  he  became  familiar,  and  then  practi 
law  in  Providence  and  in  New  York.  Becoming  reporter 
the  Supreme  Court  of  the  United  States  in  1816,  he  publish 
a  series  of  reports  which,  for  their  accuracy  and  elegance 
style  in  the  parts  contributed  by  himself,  as  well  as  for  t 
high  value  of  the  opinions  contained  in  them,  will  ra 
among  the  best  reports  in  the  English  language.  In  18S 
he  was  sent  as  chargd  to  Copenhagen,  in  1636  as  minist 
plenipotentiary  to  Berlin.  lie  died  in  1848,  when  about 
enter  on  his  duties  as  professor  of  international  law  at  Ha 
vard  College.  Few  writers  have  had  talents  and  opjwirtur 
ties  so  fitted  for  a  particular  work  as  had  Mr.  Wheaton  t\ 
the  treatise  on  international  hnv  with  which  his  name  is  ass 
ciated ;  and  among  the  works  on  that  topic,  though  it  has  man 
successors,  both  in  England,  in  France,  and  in  Germany, 
still  retains  the  first  rank.  His  style  is  simple  and  compac 
his  method  perspicuous;  his  judgment  almost  unerring.  T 
whole  literature  of  the  subject  as  it  existed  when  he  wrote 
mastered  ;  and  he  has  had  the  rare  distinction  of  supplying  i 
his  book  the  base  on  which  subsequent  literature  has  reste 
In  this  country  the  fate  of  the  book  has  been  singular.  T 
w^as  republished  during  the  late  civil  war,  with  notes  of 
ordinary  fulness  and  richness,  by  the  late  Mr.  William  Beac 
Xiawrence,  himself  not  inexperienced  as  a  diplomatist,  and 
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sessed  of  a  knowledge  of  international  law  surpassed  by  no  con- 
temporary.   Another  edition  was  shortly  afterwards  published 
by  the  late  Mr.  Richard  H.  Dana,  who  added  many  Thterest- 
ing  notes.     Mr.  Wheaton,  in  his  lifetime,  had  been  obliged, 
as  he  supposed,  to  have  recourse  to  law  to  vindicate  his  right 
to  his  own  share  in  the  work  of  his  reports:^  Mr.  Lawrence 
took  the  same  course  in  reference  to  a  supposed  invasion  of 
bis  rights  by  Mr.  Dana's  edition  of  Mr.    Wheaton's  work. 
Tbe  result  was  the  temporary  locking  up  under  an  injunction 
af    Mr.  Dana's  edition,  and  the  exhaustion  without  republi- 
cation of  the  edition  by  Mr.  Lawrence.     Subsequently  Mr. 
XiA.Ti'rence  published  in  French  his  "  Commentaire  sur  les  Ele- 
ments du  droit  international  et  sur  I'histoire  du  progr^  du 
droit  des  gens  de  Henry  Wheaton,"  of  which  the  fourth  vol- 
urue  appeared  in  1880,  but  which  was  never  finished. 

§  111.   The  mode   has  been  already  stated   by  which  the 
people  of  the  English  colonies  in  this  country  modi-   ^^  ^^^^ 
fiecl  the  common  law  they  brought  with  them  so  as   country  the 
to  adapt  it  to  their  distinctive  needs  and  to  their  dis-   colonies 
tiiictive  genius ;  and  it  has  been  further  shown  that   [^e^^com- 
the  common  law  came  to  us,  not  by  conquest  or  col-   "™*^?  **^ 

'  •'  ^  as  far  as 

onization,  but  by  adoption.^     The  process  of  dis-   adapted  to 
charging  from  the  law  that  which  was  suj)ertiuou8   ticuiarcon- 
or   inapplicable  was,  as  we  have  seen,  instinctive,   ^*^*^^- 
*nd  in  a  large  degree  unconscious.'     It  was  the  same  process 
*^  that  by  which,  in  England,  laws  have  become  obsolete,  with 
^^e  important  distinction  that  in  England  it  requires  the  non- 
^se  or  non-recognition  of  a  law  for  several   generations  to 
extinguish  it,  while  English  laws  which  were  inapplicable  to 
^he  colonists  of  this  country  were  extinguished  by  the  very 
feet  of  emigration.    There  was,  as  we  have  seen,  and  as  will 
"®  noticed  again  in  the  next  section,  no  sanction  of  any  mate- 
^^1  revision  by  the  British  crown  and  parliament,  whose  su- 
premacy the  colonists  united  in  acknowledging,  of  the  law  of 
^*^gland  as  bearing  on  her  American  colonies     The  work  of  I 
^'^Unowing  the  law  of  the  colonies*  was,  therefore,  as  instinc-  j 

*  Wheaton  ».  Peters,  8  Pet.  591.  »  Supra,  §§  62,  90. 

•  Supra,  §§  22  et  seq,,  90.  «  Supra,  §§  21,  27. 
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/tivc  and  spontaneous  and  unmarked  by  agitation,  or  d  prii 
legislation,  as  was  the  work  of  family  growth  in  the  co  " 
nies ;  dnd  as  the  colonies  took  their  type  from  the  particnl 
population  by  which  they  were  settled,  so  it  was  more  or  I 
with  the  process  of  modification  of  the  common  law  whic^fa 
the  colonists  brought  with  them.     But  this  law  was  not  im- 
planted by  conquest,  nor  by  colonization,  but,  as  we  have  seen, 
by  the  8jK)utaneous  action  of  the  colonists  themselves.^ 

§  112.  Before  the  Revolution,  the  principal  modification   of 
the  EnscUsh  system  of  law  eflfected  by  the  colonists 

Recent  En-  ,        ,        .,  ^      •»     n  i-      i      i 

eiish  re-  was  by  the  81  lent  method  of  consuetudinaladaptatiCDQ 
c?pated?u  and  reduction.  Attempts  at  modification  by  col.  o- 
statea"*^*^    uial  legislation  were  not  often  made,  or  when  m 

were,  if  the  changes  were  material,  not  often 
ful.     "For  the  most  trifling  reasons,"  says  Mr.  Jefferson,       ^^ 
his  "Summary  of  the  Rights  of  British  America,"  publish  -^^ 
in  1774,  "and  sometimes  for  no  conceivable  reasons  at  all,  Ir^^* 

Ml 

majesty  has  Rejected   laws  of  the  most  salutary  tendency 

"The  abolition  of  domestic  slavery  is  the  great  object  of  desi 

in  those  colonies,  where  it  was  unhappily  introduced  in  th 

infant  state.     But   previous  to  the   enfranchisement  of  t 

slaves  we  have,  it  is  necessary  to  exclude  all  further  import 

tions  from  Africa.     Yet  our  repeated  eftbrts  to  effect  this,  hn^^J 

prohibitions,  and  by  imposing  duties  which  might  amount  ^^^^ 

1  a  prohibition,  have  been  hitherto  defeated  by  his  majesty     *"* 

'  negative."     ..."  With  equal  inattention  to  the  necesa^^^' 

'  ties  of  his  people  here,  has  his  majesty  permitted  our  laws  t^^^ 

'  be  neglected  in  England  for  years,  neither  confirming  thei^^^^ 

by  his  assent,  nor  annulling  them  by  his  negative;  so  tha^^* 

such  of  them  as  have  no  suspending  clause,  we  hold  on  *i— ^"^^ 

most  precarious  of  tenures,  his  majesty's  will.     •     . 

to  render  this  grievance  still  more  o|jpressive,  his  majesty,  b^ 

his  instructions,  has  laid  his  governors  under  such  restriction 

that  they  can  pass  no  law  of  any  moment,  unless  it  has  sue 

suspending  clause;   so  that  however  immediate  may  be  th 

call  for  legislative  interposition,  the  law  cannot  be  execu 

'  Supra  J  §  90.  cited  svpray  §  64,  and  of  Barr^,  cited 

*  On  this  point  see  remarks  of  Burke,     Webster's  Works,  287. 
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!  it  has  twice  crossed  the  Atlantic,  by  which  time  the  evil 
have  spent  its  whole  force."    Yet,  while  the  work  of 
al  legislation  was  thus,  for  a  century,  paralyzed,  the  peci-  i 
18  has  been  shown  in  prior  sections,  were  silently  evolving  ' 
itomary  jurisprudence  of  their  own  ;  and  when,  after  the 
>lutiony  ]nde[)endent  legislatures  were  established,  this 
prudence  received   formal   legislative    sanction.      Long, 
ifore,  before  even  the  days  of  Bentham,  imprisonment  for 
was  here  virtually  abolished,  restraints  on  alienation  of 
3state  were  removed,  real  estate  was  made  a  fund  for  the 
lent  of  debts,  primogeniture  was  abrogated,  and  the  ex- 
js  of  litigation  were  greatly  reduced,  while  by  statutes 
iding  for  the  recording  of  deeds  the  transfer  of  real  estate 
greatly  simplified.     It  is  true  that  the  old  forms  of  pleud- 
yere  retained  much  longer,  and  that  the  common  law  re- 
tions  on  the  competency  of  witnesses  were  not  removed ' 
)me  of  our  states  until  after  their  removal  in  England, 
in  other  respects,  either  by  legislation,  which  was  virtually 
iratory,'  or  by  changes  accepted    unconsciously   by  the  J 
le  and  then  ratified  as  existing  and  binding  customs  by 

courts,*  a  system  of  law  has  been  adopted  throughout  the 

• 

ted  States  which  in  its  leading  features  has  anticipated 

Diain  recent  English  reforms.' 

113.  The  recent  English  rule,  embodied  in  the  judicature 

ot*  the  *'  prevalence  of  equity"  was  anticipated, 

mch  from  necessity  as  from  choice,  in  Pennsyl- 

ia  before  the  Revolution.     In  that  province,  as   ie"ceof 

f  '  equity." 

Iiave  seen,*  attempts  were  made  to  adopt  a  court 
uhancery  through  whose  agency  the  English  distinction 
Veen  law  and  equity  could  be  preserved.  These  attempts, 
^ever,  did  not  succeed,  and  the  courts  were  left  to  the 
rnative  of  refusing  equitable  relief  in  totOj  or  granting  it 
er  common  law  forms.  The  latter  course  was  adopted  by 
niodifications  of  the  law  which  were  first  ventured  in 
tice,  then  became  a  sort  of  customary  law,  and  then  were 
'ioned  by   the  courts  as  constituting  part  of  a  system- 

'/>ni,  §  27.  *  SuprOf  §  24.      As   to  evolution  of 

Iprcr,  §  22.  equity,  see  supra,  §  33. 

#>T0,  §  90. 

12  177 


And  so  of 
"  preva- 


§  113.]  COMMKNTARIES   ON    LAW.  [CHAP. 

which  was  already  established.  (1)  The  equitable  capacity 
the  action  for  money  had  and  received,  already  foreshadoiv 
by  Lord  Mansfield,  was  enlarged,  so  that  in  this  and  fl 
kindred  forms  of  assumpsit  all  equitable  claims  for  the  ps 
ment  of  liquidated  debts  could  be  made  good.  (2)  By  C 
action  of  ejectment,  equitable  liens  could  be  enforced.  • 
Suits  for  damages  to  be  released  on  performance  of  a  speci 
act  were  made  to  serve  in  the  place  of  bills  for  specific  pi 
formance.  (4)  Instead  of  resorting  to  the  circuitous  a. 
expensive  process  of  rectifying  a  document  by  application 
a  court  of  chancery,  parol  evidence  was  held  admissible,  in 
suit  on  the  document,  to  prove  what  it  really  was.  (5)  Eqi 
table  grounds  for  staying  an  action,  which  in  England  cou 
only  be  made  available  by  a  bill  for  an  injunction,  were  he 
admissible  for  the  defence  under  the  general  issue  with  notM 
This,  which  is  the  system  to  which  English  legislation  is  nc 
ripening,  was  supplemented  in  Pennsylvania  by  special  statat 
investing  the  common  law  courts  with  the  power  of  grantii 
bills  of  discovery,  bills  for  specific  performance  in  matters 
which  common  law  remedies  could  not  be  applied,  bills  for  p« 
tition,bill8for  injunction,  bills  for  accounts,bills  of  interpleads 
and  bills  of  peace.  From  the  earliest  period  of  the  commc 
wealth  of  which  we  have  law  reports,  the  doctrine  that,  in  ca« 
of  conflict,  equity  is  to  prevail  over  law,  equity  being  in  this  w; 
recognized  as  part  of  the  common  law,  was  established  in  Pen 
sylvania;^  and  what  were  in  England  special  chancery  writs  (tf. 
.  bills  for  injunctions  and  discovery)  were,  under  statutory  powe 
issued  by  the  common  law  judges  in  Pennsylvania  long  befc 
these  powers  were  committed  to  the  common  law  judges 
England. — As  following  in  the  same  line  with  Pennsylvani 
though  without,  as  a  rule,  applying  so  largely  equitable  dc 
trines  through  coninion  law  forms, may  be  enumerated  the  stat 
of  Maine,  New  Han)p8hire,  Massachusetts,  Rhode  Island,  Co 
nectieut,  Virginia,  West  Virginia,  North  Carolina  (in  whl 
state,  though  there  is  no  distinct  chancery  court,  the  line 

^  Pollard  V.  Shaaffer,  1  Dall.  210  ;     see  other  cases  cited  in  Bright.  Per 
Funk   V,   Voneida,    11   S.   &   K.    160;     Dig.,  tit.  *' Equity/' 
Church  f.  Ruland,  64  Peiin.  St.  432; 
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iexxaarcation   follows   that  formerly  obtaining   in  England), 
Q^^orgia,  Illinois,  Texas,  Florida,  Michigan,  Iowa,  Arkansas, 
and  Oregon.*    In  New  Jersey,  Maryland,  Kentucky,  Delaware, 
Teonessee,  Mississippi,  and  Alabama  distinct  courts  of  chan- 
cery are  still  retained.    In  New  York,  under  the  code,  the 
distinction  between  legal  and  equitable  forms  of  action  has 
been   done  away  with,  and,  instead   of  applying  equitable 
remedies  through  common  law  forms,  new  forms  of  action 
have  been  adopted  under  which  legal  and  equitable  remedies 
may  be  alike  pursued.     This  system  has  also  been  virtually 
accepted  in  Ohio,  Missouri,  Indiana,  Minnesota,  Wisconsin, 
Kansas,  and  other  states   not   enumerated   as  belonging   to 
the  classes  specified  above.      The  states   in  which   distinct 
courts  of  equity  are  maintained  are  gradually  lessening  in 
number,  and  it  is  probable  that  in  a  few  years  such  courts 
will  cease  to  exist  for  the  purpose  of  supervising  courts  of 
common  law.    The  last  of  the  chancellors,  however,  in  resign- 
ing their  duties   in   this   line,  may   rest  satisfied  with   the 
knowledge  that  their  personal   functions  have  only  ceased 
because  the    principles    for  which   their  predecessors  have 
struggled  have  become  triumphant.*    The  onl}'  division  here- 
after that  will  exist  on  this  topic  will  be  between  states  which 
apply  equitable  remedies  through  the  old  common  law  forms, 
and  states  which  have  abolished  both  the  old  common  law 
and  the  old  equity  forms,  and  have  adopted  by  code  new 
forms  for  the  common  application  of  common  law  and  equity 
blended  in  a  harmonious  jurisprudence.^ 

^  See  Bispham's  Equity,  26  et  seq,j  monial  causes,  and  the  London  bank- 

from  which  the  analysis  in  the  text  is  ruptcy  court ;  the  only  exception  being 

Plainly  taken.  that  the  Ix>ndon  court  of  bankruptcy 

*  See  supra,  §  33.  is,  under  the  provisions  of  the  act  of 

'  The  effect  of  the  judicature  act  of  1875,   not   to   be  merged   with  or   its 

1873  was  to  consolidate  into  a  general  jurisdiction  transferred  to  the  supreme 

^^^,  to  be   known   as   the  supreme  court  of  judicature.     Of  tlie  supreme 

^^^i  of  judicature,  all  the  then  supe-  court  of  judicature,  as  thus  established, 

nor  courts  of  general  jurisdiction,  in-  there  are  to  be  two  permanent  divi- 

clnding  the  high  court  of  chancery,  sions,  one  exercising  original  jurisdic- 

^Jie  court  of  queen's  bench,  the  com-  tion  and  known  as  the  higli  court  of 

Dtton  pleas,  the   exchequer,  the   high  justice,  the  other  an  appellate  court, 

court  of  admiralty,  the  court  of  pro-  known  as  the  court  of  appeal.     The 

^te,  the  ooart  for  divorce  and  matri-  high  court  of  justice  is  divided  into 
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§  114.  It  has  been  already  noticed  that  not  only  is  law  i 

operative  unless  declaratory  of  the  conditions  of  the  time  ai 

five  divisions,  called,  respectively,  the  3d  ed.,  1877 ;   Trower's  Preralencfr 

chancery  division,  the  queen's  bench  Equity,  London,  1876. 
division,  the  common  pleas   division,         By  the  24th   section  of  the  jndl* 

the  exche<iuer  division,  and  the  pro-  tnre  act 'injunctions  and  prohibitic 

bate,  divorce,  and  admiralty  division,  against  proceedings  in  other  brand 

These  divisions  are  to  have  the  same  of  the  court  are  done  away  with,  1 

general  Jurisdiction  as  was  previously  erty  being  given  to  use  the  matter 

possessed  by  the  courts  whose  name  a  defence,  or  to  apply  for  a  stay  of  ]> 

they  bear.     The  process,  however,  in  ceedings."    Roberta,  ut  suprOf  360. 

each  division   is  shaped  on  the  same  far  as  concerns  pleading,  the  old  fn 

general  principles.  of   bill   is    abolished,   and   the  re*! 

In   each   case   the  procedure  of  an  sought  is  asked  for  in  the  shape  o 

**  action,'*  as  it  is  called,  is  bfgunbya  claim.      Thus,  what  was   once  a  T 

writ  of  summons  on  which  is  endorsiMi  for  foreclosure  is  now  put  in  the  sh  J 

the  nature  of  the  relief  d«;manded,  or  of  an  "action,"  in  which  the  **sim 

of  the  claim  made.     The  old  forms  of  ment  of   claim   should   commence 

suit  are  swept  away,  and  all  that  is  re-  shortly  reciting  the   mortgage  uia  * 

quire<l  is  that  the  plaintiiTs  case  should  which  A.  claims,  the  amount  whick 

be  set  out  with  subHtantial  precision  in  is  given  to  secure,  and  the  rate  of 

a  general  form  pn^Hcribi'd.    If  the  plain-  terest,"  etc.      **  To  this   statemen'ft 

tiff  in  any  action  claiiii   an  equitable  claim  the  defendant  shall  be  snppo^ 

estate  or  right,  or  claim   relief  upon  to  state  as  an  answer  or  defence: 

any  equitable  ground,  or  claim  equi-  A  traverse  or  denial,"  etc. ;  '*and, 

table  r»*li<*f  upon  a  h'gjil  right,  the  court  That  he  has  before  action  brought 

in  which  the  suit  iw  lirought  i.s  entitled  paid  the  sum  due  on  the  mortgage, 

to  give  him  the  n-lief  which  in  the  old  gether  with  all  arrears  of  interest  €i 

system  would  be  given  by  the  court  of  thereon.    And  to  this  defence  the  pl» 

chancery.      Where,  also,  a  defendant  tiff,  in  his  reply,  shall  be  supposed 

claims  any  eijuitable  estate   or  right,  join    issue,    and    thus    to    close    t 

or   claims    relief  upon    any   equitable  pleadings.      Or,  we  will   instance 

ground,  or   sets    up  an  equitable   de-  action  for  specif  c  performance,  wher* 

fence,  the  court  before  whom  the  suit  the  statement  of  claim  alleges  that  t 

is  brought  is  to  give  such  aid  as  would  defendant  agreed  to  grant  a  lease 

be  given   by  a  court  of  equity  under  the  plaintiff,  and  had  refused  to  do  « 

the  old  system.     And  at  the  basis  of  and    wherein  the  defendant  states 

the  system  as  thus  remodelled  lies  the  his  defence  that  the  plaintiff,  hari 

principle,  established  by  statute,  that  been  let  into  possession,  had   brolt 

if  there  is  a  difference  on  any  question  one  of  the  covenants  of  the  propo^ 

between  the  old  common  law  and  the  lease.     To  this  plaintiff  may  be  8i3 

old    equity  doctrine,  then  the  equity  posed  to  reply  that  he  never  broke  C 

doctrine  is  to  prevail.     See  Stephen's  covenant  as  alleged  ;    and  that  if 

Com.,  8th  ed  ,  tit.  '*  Equity  ;"  Roberts's  did,  such  breach  had  been  waived   ^ 

Principles  of  Equity  as  administered  the  defendant."  Steph.,M<  *«/>.,  iii,  64 
in  the  Supreme  Couit  of  Judicature,         In  the  sixth  report  of  the  Pennsyl^ 
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pl^m.<3e,'  but  that,  of  all  law,  susceptibility  to  differentiation 
&1K  J  analos^ical  expansion  is  a  necessary  logical  ingre- 
di^^nt.*    It  has  also  been  seen  that,  as  to  the  feasi-   Fixity  of  a 

-■-  n  i  i»ii»  11        code  in- 

l>ili  ty  of  permanently  settling  the  Jaw  m  a  code,  the  compatible 
analytical  and  the  historical  schools  differ:  theformer  ticity^re^ 
maintaining,  the  historical  school  denying  the  prac-  e^jj^jo^ 
ticability  of  final  codification.     In  the  general  posi- 
tion that  the  statute   law  of  a  state  should   be  systemati- 
cally digested   and   arranged,  the   leaders  of  the   analytical 
Bchool  are  unquestionably  right.     But  if  they  are  to  be  under- 
stood as  asserting  that  the  law  of  a  country  is  susceptible  of 
final  codification,  they  are  unquestionably  wrong.     There  is 
no  such  thing  as  a  self-operative  code  of  jurisprudence,  just  as 
there  is  no  such  thing  as  a  self-operative  code  of  theology.     In 
neither  case  is  the  theory  of  opus  operatum  sustainable.     To 
enable,  in  either  case,  a  particular  document  to  be  authorita- 
tive, its  authority  must  be  established  by  reason,  it  must  be 
interpreted  by  reason,  its  application  to  the  concrete  case  must 
be  made  good  by  reason.     This,  as  we  have  already  seen,  is 

via  commissioners  to  revise  the  civil  remedies,  it  was  necessary  to  moald 

code   (Messrs.   Wm.   Rawle,  Tlios.   I.  common  law  process  so  as  to  enable  them, 

Wharton,  and  Joel  Jones),  presented  as  far  as  practicable,  to  sapply  equita- 

i^  1835,  the  fasion  of  law  and  equity,  ble  remedies,  and  to  engraft  on  com- 

0^  a  plan  similar  to  that  now  adopted  mon  law  doctrines  modifications  which 

in  England,  is  advocated  with  singular  in  some  respects  took  an  intermediate 

clearness  and  force.  position    l>etween    common     law    and 

Tile   Pennsylvania    system    differs,  equity.     The  consequence  has  been  (1) 

l^owpver,  in  material  respects  from  that  to  give  certain  forms  of  action  (c.  g.^ 

^ov  adopted  in  England.    In  England  ejectment  and  assumpsit  for  money  had 

^^^  common  law  judges  have  all  the  and  received)  a  flexibility  and  expan- 

pr«rogatives  of  chancellors  in  the  use  sion  which  had  not  belonged  to  them 

of  equity  remedies  ;  while  so  far  as  the  in  England  before  or  after  the  judica- 

•ubstantive  law  is  concerned,  common  ture  act ;   and  (2)  to  sanction  a  sys- 

***  principles,  as  administered  by  con-  tern  in  respect  to  equitable  rights  which 

"^^Uw  judges,  now  yield,  in  cases  of  does  not  correspond  exactly  with  either 

conflict,  to  equity  doctrines,  and  conse-  the  English  equitable  rule  now  preva- 

<lQentIy^  so  far  as  doctrine  is  concerned,  lent  in  all  the  English  courts,  or  the 

^^>ty,  in  English  jurisprudence,  takes  old  English  common  law  rule.     This 

*-^*i  place  of  common  law.     In  Penn-  distinctive  system   is  discussed  in  a 

"yl^auia,    however,    there    being    no  lecture  by  Mr.  McMurtrie,  before  the 

'^Qft  of  chancery,  and  the  courts,  down  Philadelphia  Law  Academy,  in  1880. 

^  1836,  not  being  invested  with  the  *  Supra,  §  27. 

Pwer  of  using  distinctively  chancery  *  SuprOf  §§  14-33  et  seq, 
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the  case  even  when  a  revelation  purporting  to  be  divine  is 
presented  to  us  as  ruling  a  particular  point.  But  there  is  an 
additional  reason  why  a  code  cannot  be  accepted  as  self- 
operative.  From  the  very  nature  of  human  law,  no  code  can 
be  a  finality;^  all  systems  of  law  are  subjected  to  a  progres- 
sion as  necessary,  though  it  may  be  as  imperceptible,  as  that 
which  marks  the  growth  of  language.  It  would  be  as  imprac- 
cable  to  determine  the  legal  rights  of  a  community  by  a  fixed, 
inelastic  code,  as  it  would  be  to  determine  its  language  by  such 
a  code.  If  the  conception  of  law  heretofore  given  be  correct, 
society  being  mutable,  law  to  be  applicable  to  society  must  be 
mutable.  A  code  which  fits  to-day  would  not  fit  to-morrow. 
For  merely  tentative  and  temporary  purposes  a  code  may  be 
of  use.  But  for  permanent  acceptance  it  can  only  be  effective 
by  being  couched  in  such  general  terms  as  would  give  full 
play  to  the  popular  genesis  of  new  law.  But  such  a  docu- 
ment would  not  be  a  code  in  the  sense  of  the  analytical  school, 
it  would  be  sim[)ly  a  framework  to  be  filled  in  by  customary 
law.*    The  objection  of  want  of  elasticity,  however,  it  should 

I  iStipra,  §§  30,  86.  That  the  code  Na-  been  regarded   as  belonging  to  what 

poleon  derives  its  value  from  the  fact  may  be  called  the  osseous  structure  of  j 

that  it  represents  the  popular  concep-  jurisprudence  ;  the  fact  that  they  are  '  I 

tion  of  law,  supra^  §  62.  nov<»rtlieles8  perishable  suggests  very  1' 

•  As  to  codification  of  laws  of  nations,  forcibly  that  even  jurisprudence  itself  \ 

see  infra ^  §  122.  cannot  escape  from  the  great  law  of   ' 

"Institutions,"     says      Sir     Henry  evolution."     (Ibid.  pp.  360-1.) 
Maine    (Dissertations    on   Karly  Law        **  No  legislation,"  says  Judge  Strong, 

and  Custom,  1883,  302),  **like  forms  in   an  address  on  the  growth  of  the 

of  organic  life,  are  subject  to  the  great  law,   delivered    in    1879,    **  ever    has 

law  of  evolution."     In  answer  to  the  been,   none  ever   can   be,   active   and 

position  of  Bentham  and  Austin  that  vigilant  enough  to  make  its   statutes 

there  is  "  a  framework  of  permanent  cover  the  whole  field  of  the  common 

legal  conceptions  to  which  a  rational  law,  or  to  provide  in  advance  for  the 

code  may  always   be  fitted,"  he   de-  occurrence  of  unforeseen  and  often  and 

clares  that  the  effects  upon  law  of  a  suddenly  arising    business   complica- 

mere  mechanical  improvement  in  land  tions."      .      .     •     The  great  modern 

registration  is  a  very  impressive  warn-  codes  **have  all  been  found  imperfect, 

ing    that    this    position    is    certainly  Monuments  of  wisdom  and  farsighted- 

doubtful,  and  possibly  not  true.  ness  as  they  were  when  framed,  they 

**The  legal  notions  (those  of  verifi-  have  not,  unaided,  been  found   suffi- 

cation  of  title),  which  I  described  as  cienttomeettheneedof  later  years,  and 

decaying  and  dwindling,  have  always  they  have  received  constant  accretions  by 
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be  observed,  goes,  not  to  codification  as  a  stage  in  legal  devel- 
opment, but  to  codification  as  a  supposed  finality.  It  is  not 
only  proper,  but  necessary,  that  there  should  be  statutes  defin- 
ing the  law  in  its  general  relations,  these  definitions  being 
made  as  far  as  possible  part  of  a  common  system.  As  has  been 
well  stated,' "future  legislation  can,  of  course,  be  in  no  degree 
hampered  by  codification.''  And,  as  we  have  already  seen, 
statutory  definitions  not  only  do  not  exclude  but  necessitate 
judicial  difterentiation.* 

die  fame  processes  and  through  the  same  generality  is  admitted  bj  Bir  J.  F.  Ste- 

agencifs  as  those  by  which  our  common  law  phen,  3  Hist.  Cr.  Law. 

has  been  developed.*^  *  1  Steph.  Hist.  Cr.  Law,  351. 

That  the  German  and  French  codes  *  Supra,  §§  30  e/  seq. 
derive  their  permanency  from    their 
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CHAPTER  IV. 


PUBLIC  INTERNATIONAL  LAW. 


I.  Object  and  Nature. 

International  law  is  a  law  accepted  by 
civilized  nations  to  determine  inter- 
national rights,  $  118. 
International  law  part  of  the  common 
law,  §  119. 
Not  the  exclusive  product  of  treaty, 

§  120. 
Appeals  to  consciousness  by  right, 

§  121. 
Based  on  decisions  and  on  common 
consent;  §  122. 
Not  necessary  that  there  should  be  a 
court  to  enforce  it,  §  123. 

II.  History. 

In  primitive  times  no  such  law  recog- 
nized, §  124. 

Tendencies  in  the  middle  ages,  §  125. 

Reformation  cosmopolitan,  §  126. 

Grotius  the  founder  of  the  modern  sys- 
tem, §  127. 

Development  under  Louis  XL,  §  128. 

Natural  law  prior  to  the  French  Revo- 
lution, §§  129. 

French  Revolution  hostile  to  rights  of 
states,  §§  130. 

Congress  of  Vienna  appeals  to  legiti- 
macy, §  131. 

Consequences  of  fall  of  Orleans  dynas- 
ty, §  132. 

Modifications  by  treaty  of  Paris  of  1856, 
§  133. 

Tendencies  to  absorption  of  minor 
sUtes,  §  134. 
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III.  Ikdependent  Sovbreiontt,  rre 

IlfVIOLABlLITT  AND  INCIDENTS. 

Such  sovereignty  essential  to  civilixa- 
zation,  §  135. 

Specific  territory  "fessential  but  not  form 
of  government,  §  136. 

Modes  of  sovereignty,  §  137. 

Sovereignties  entitled  to  political  de- 
ference, §  138.  • 

And  to  the  protection  of  subjects,  §  139. 

Recognition  dependent  on  discretion, 
§  140. 

Belligerency  may  be  distinctively  re- 
cognized, §  141. 

Devolution  of  duty  on  states  seceding, 
§  142. 

Individuality  of  parent  states  remain, 
§143. 

Mutual  responsibilities  of  states  and 
government,  §  144. 

Governments  de  facto  are  authoritative, 
§  145. 

Territory  inviolable,  but  modification 
as  to  self-defence,  §  146. 

Exception  as  to  semi-civilized  or  bar- 
barous states,  §  147. 

Right  to  trade  secured  by  law  of  na- 
tions, 5  148. 

Pledges  and  servitudes  of  national  pro- 
perty, §  149. 

Servitude  implied  in  neutralization, 
§  150. 

IV.  Acquisitions  op  Territory. 
Modes  of  acquiring,  §  151. 
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J^nd  added  bj  acoession,  §  152. 
Prescription  gives  title,  §  153. 
Cession  does  not  divest  old  laws,  §  154. 

V.  Tbeatibs. 

Classification,  §  155. 
Gnaranty  treaties,  §  156. 
Treaties  distingnisliable  from  contracts, 
§157. 
must  be  duly  authorized  and  rati- 
fied, §  158. 
Only  parties  bound  bj,  §  159. 
Pledges  granted  in,  §  160. 
Abrogated  by  war  and  other  limi- 
tations, §  161. 

VI.  Diplomatic  and  Consular  Agbrts. 

Diplom<acy  a  system  of  law,  §  163. 

Ministers  sent  from  government  to 
government,  §  164. 

Belligerents  may  be  represented,  §  165. 

Sending  and  reception  a  matter  of  dis- 
cretion, §  166. 

Inviolability  and  extra-territorial ity  of 
embassies,  §  1G7. 

Privilege  extends  to  journey,  §  168. 

Classification,  §  169. 

Consuls  not  so  privileged,  §  170. 

May  have  jurisdiction  in  foreign  lands, 
§  171. 

£xtK|uatur  required,  §  172. 

VII.  Intkrvkntion. 

Permissible  in  matters  disturbing  pub- 
lic peace,  §  174. 

Objections  to  European  intervention  in 
America,  §  175. 

VIII.    Naturalized  and  otuer   Resi- 
dents: Slaves. 

Naturalization  now  generally  accepted, 

§  177. 
Foreigners  subjected  to  law  of  place  of 

residence,  §  178. 
May  be  excluded,  §  179. 
Dutie-s  pertaining  to  domiuil,  §  180. 
Slave-trade  no  longer  allowed,  §  181. 
Nor  slavery  by  non-slaveholding  states, 

§  182. 


IX.   Right  to  Sea  and  River. 

Open  sea  free  to  all  nations,  §  185. 

Belt  of  sea  within  cannon-shot  terri- 
torial, §  186. 

Coast-line,  that  on  which  batteries  can 
be  placed,  §  187. 

Ship  protected  by  flag,  §  18fi. 

Exception  as  to  territorial  waters,  §  189. 

Ships  of  war,  §  190. 

Navigable  rivers  open  to  all  nations, 
JI191. 

Inland  seas  territorial,  §  192. 

X.   Right  op  Search   and  Condemna- 
tion. 

Right  of  search  not  to  be  conoi'ded  in 

peace,  §  194. 
Otherwise  as  to  belligerents  in  war, 

§  195. 
Vessel  seized  to  be  taken  to  prize  court, 

§196. 
Prize  courts  to  be  impartial,   and  to 

keep  full  records,  §  197. 

XI.  Piracy  and  Privateering. 

Piracy  an  offence  by  law  of  nations, 

§  200. 
Privateers  not  pirates,  §  201. 

XII.  Pacific  Remedies  kor  Wrongs. 

International  wrongs  are  delicts  by  law 

of  nations,  §  203. 
Extent  of  delicts  still  undetermined, 

§204. 
Restitution  or  indemnity,  §  205. 
Retortion  and  reprisal,  §  206. 
Embargo,  §  207. 
-Mediation  and  arbitration,  §  208. 

XIII.  War  and  its  Incidents. 

War  the  final  appeal,  §  209. 

Only  states  can  be  parties  to,  but  in- 
volves all  subjects,  §  210. 

Declaration  should  be  formally  made, 
§211. 

Provisional  goiMMHiMHIHMiMkb- 
lished,  § 
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Deception  and  great  material  destruc- 
tion allowed,  §  213. 

Commerce  with  enemies  prohibited, 
§214. 

Booty  not  permitted,  §  215. 

Public  but  not  private  property  may 
be  seized,  §  216. 

Distinction  in  this  respect  as  to  insur- 
gents, {  217. 

Conflict  as  to  whether  sailing  under 
enemy's  flag  exposes  neutral  goods 
to  seizure,  §  218.  * 

English  courts  hold  that  doing  business 
in  a  foreign  land  constitutes  com- 
mercial domicil,  §  219. 

Seizable  property  in  transitu  cannot 
escape  seizure  by  assignment,  §  220. 

Guerillas,  when  internationally  sanc- 
tioned, §  221. 

On  withdrawal  of  invasion  old  system 
revives,  §  222. 

Jus  postliminii  is  right  of  owner  of  cap- 
tured property  to  restoration,  §  223. 

Maritime  law  restores  captured  property 
on  paying  salvage,  §  224. 

XIV.  Contraband. 

Articles  contraband  of  war  may  be  for- 
feite<l,  §  226. 

In  cases  of  conspiracy  ships  may  be 
confiscated,  §  227. 

Question  as  to  dispatches  and  diplo- 
matic agents,  §  228. 

Such  agents  may  communicate  through 
belligerent  lines,  §  229. 

Destination  of  ship  imputed  to  goods, 
§230. 


XV.  Blockadb. 

Blockade  must  be  effective,  §  233. 
Notice  must  be  given,  §  234. 
Vessel  running  may  be    confiscated, 
§235. 

XVI.  Rights  of  Nbdtbals. 

Trade  of  neutrals  to  be  protected,  §  238. 

Neutral  waters  ought  not  to  be  invaded, 
§  239. 

Neutrality  conditioned  by  circum- 
stances, §  240. 

International  and  municipal  neutrality 
not  convertible,  §  241. 

Policy  of  the  United  States  is  to  main- 
tain neutral  immunities,  §  242. 

Deviation  from  this  policy  during  the 
civil  war,  §  243. 

Rules  of  treaty  of  Washington  limiting 
neutral  rights  not  of  permanent  obli- 
gation, §  244. 

Furnishing  funds  by  subjects  of  neutral 
states  to  relieve  belligerents  not 
breach  of  neutrality  ;  and  so  of  loans, 
§245. 

Belligerent  maybe  furnished  with  mu- 
nitions of  war,  §  246. 

Belligerent  recruiting  in  neutral  state 
a  breach  of  neutrality,  §  247. 

So  of  giving  passage  to  belligerent, 
§  248. 

Permitting  the  fitting  out  and  nailingof 
cruisers  a  breach  of  neutrality,  §  249. 

Freedom  of  sale  not  to  be  confounded 
with  liability  to  confiscation,  §  2.50. 

Coaling  forbidden  from  a  constant  base, 
§  251. 


§118. 

Interna- 
tional law 
is  a  law  ac- 
cepted by 
civilized 
nations  to 


I.  Object  and  Nature. 

International  law  is  a  law  generally  accepted  by 
civilized  nations  by  which  international  rights  and 
duties  are  determined.^  It  is  to  be  distinguished 
from  the  jus  gentium  of  the  Roman  law,  which  was 
the  general  system  of  jurisprudence  common  to  the 


1  See  Johnson  v.  Falconer,  2  Paine,  601  ;  S.  C,  Van  Ness,  1. 
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civilized  cnmraanities  of  Italy :  while  internatioDal   "letermine 
1         .1--1  -•  11-1  1        liiterna- 

mw  16  limited  to  juria^rudence  which  concerna  the   tionai 

international  relations  of  the  civilized  world.' —  ^ 
That  international  law  is  not  in  the  strict  sense  Of  the 
term  a  "law"  ia  asaerted,  as  we  have  seen,  by  the  English 
analytical  Bchool  of  jurists.'  According  to  that  school,  it  ia 
essential  to  the  constitution  of  a  law  that  it  should  he  hoth 
prescril)ed  and  enforced  by  a  sovereign.  International  law, 
however,  is  not,  it  ia  asserted,  ao  prescribed,  and  cannot  he  ao 
enforced;  therefore  international*  law  is  not,  properly  speak- 
ing, a  "law."  This  position,  however,  is  not  accepted  by 
jurists  of  the  historical  school,  who  hold  that  law  is  the  pro- 
duct of  national  forces,  and  may  exist  without  a  specific  pen- 

■  Sir  J.  F.  Stephen,  while  maintain-  pther  hand,  "  both"  (equity  and  com- 
ing, in  his  hiator;orCruQinalI.aw,  that  mon  law)  "  follow  the  law  of  natioua, 
ttipre  ia  no  enuh  thing  as  systemalia  and  ooltect  it  from  history  and  the  most 
international  law,  but  only  a  body  of  approTHd  anthoraof  all  countries  where 
oaageg,  admits  that :  "  Where  adeOnite  the  question  ia  the  object  of  that  law. 
usage  between  nation  and  nation  exists,  In  mercantile  transactions  they  follow 
and  where  there  ia  no  npecial  law  upon  tlie  marine  law,  and  argued  from  the 
tbe  subject  to  be  found  in  the  statute  usages  and  authorities  received  in  all 
book  or  elsewhere,  it  is  undoubtedly  maritime  countries.  Where  they  exer- 
part  of  the  law  of  England  that  such  ciseaconcnrrentjnriadiction.they  both 
usage  should  be  enforced  as  law,  and  follow  the  law  of  the  proper  forum ;  in 
the  works  of  authors  on  the  subject  ar<i  matters  originally  of  ecclesiastical  cog- 
the  eiidence  by  which  the  esistence  nizance,  they  both  equally  adopt  the 
of  such  usages  is  commonly  proved."  cauon or  imperial  law, according  to  the 
Mr.  Austin,  also,  holds  that  interna-  nature  of  the  subject ;  and  if  the  ques- 
tional law  is  not  properly  a  law  in  the  tion  carae  before  either,  which  was  pro- 
technical  sense  of  tlie  l«rm,  but  is  aim-  perly  the  object  of  a  foreign  municipal 
ply  a  scheme  of  morality ;  and  the  law,  they  would  both  receive  informa- 
rea!<on  given  by  him  is  that  there  is  no  tion  of  what  is  the  rule  of  the  country, 
sanction  by  which  it  is  enforced.  This  and  would  both  devide  accordingly." 
objection  will  be  hereafter  noticed.  filackst  Com.,  book  iii.  chap,  xivii. 

Jurists  of  the  analytical  school  ob-  Mr.  Wheaton  (Internal.  Law,  Part 
Ject,  also,  to  the  theory  of  there  being  IV.  chap,  iii.)  declares  that  "the 
a  binding  standard  of  international  law  maritime  law  of  nations,  by  which  the 
on  the  ground  that  there  is  no  agree-  intercourse  of  the  European  states  is 
ment  as  to  the  basis  of  the  standard,  regulated,  has  been  adopted  by  tlie  new 
Butwemight  as  well  object  to  the  bind-  communities  which  have  sprung  up  in 
iiig  character  of  thecommon  law  on  the  the  western  hemisphere,  and  wat  con- 
ground  that  there  is  no  agreement  as  tidtrtd  ai  obUgalnry  upon  ihem  daring  (As 
to  the  basis  on  which  the  common  law  mir  of  Ihf  Revolnliim 
rests.  '  iii/pru,  5 

According    to    Btackstona,    on    the 
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alty  imposed  by  a  sovereign  ;*  and  the  better  opinion,  as  will 
be  hereafter  seen,^  is  that  to  constitute  international  law  as  a 
rule  of  action  it  is  not  necessary  that  there  should  be  an 
enforcing  international  tribunal. — In  the  United  States  the 
question  whether  there  is  a  definite  ascertainable  law  of 
nations  is  settled  by  legislation  and  adjudication.  The  consti- 
tution of  the  United  States  gives  congress  the  power  "  to  define 
and  punish  .  .  .  offences  against  the  law  of  nations."  A 
Federal  statute,  passed  in  the  execution  of  this  power,  pro- 
vides for  the  punishment  of  piracy,  as  "defined  by  the  law  of 
natioiis."  This  has  been  held  by  the  Supreme  Court  of  the 
United  States  to  be  sufficient  without  any  further  definition.* 
The  "  law  of  nations,"  in  the  opinion  of  the  court,  is  treated 
as  a  system  of  jurisprudence  in  the  same  way  that  the  English 
common  law  is  a  system  of  jurisprudence.  The  same  inference 
may  be  drawn  from  English  statutes  reciting  the  "law  of 
nations."* — The  objects  of  public  international  law  are  three- 
fold :  (1)  It  determines  national  boundaries  and  other  national 
prerogatives.  (2)  It  defines  and  maintains  the  commercial 
rights  of  persons  engaged  in  international  trade.*  (3)  It 
settles  the  privileges  of  the  subjects  of  each  state  when  abroad, 
and  points  out  the  way  in  which  these  privileges  are  to  be 
defended.* 

§  119.  According  to  Grotius,  the  sources  of  international 

law  are  "  ipsa  natura,  leges  divinae,  mores,  et  pacta." 
Interna-  The  divine  law,  it  may  be  assumed,  is  part  of  the 
part  of  the  law  of  nations  in  all  ethical  matters  in  which  civil- 
common       .^^j  countries  as  a  whole  agree.     This  is  clear  in 

respect  to  marriage,  which,  by  the  law  of  nations, 
is  monogamous,  and  legitimacy,  which  (leaving  open  the  dis- 
puted questions  of  adoption  and  of  legitimation  by  subsequent 
marriage)  is  conceded  to  all  children  born  in  wedlock.  By 
the  British  government,  in  an  answer,  in  1753,  to  the  Prus- 

'  See  suproj  §  26.  see  Hartmann,  §  15.  I  desire  to  express 

«  Infra^  323.  my  peculiar  indebtedness  in  the  prepa- 

*  U.  S.  V.  Smith,  5  Wheat.  153  ;  in-  ration  of  this  chapter  to  Professor  v. 
froy  §  452.  Holtzendorf's  excellent  treatise  on  the 

*  Supraj  §  26.  same  topic  in  the  first  volume  of  his 

*  For  an  exposition  of  the  right  of  Rechts.  Encyclopedie  (ed.  of  1882). 
nations   to   international  intercourse, 
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^"^^w  government,  which  is  declared  by  Montesquieu  to  be  a 
T^po?i5<f  sans  rSpliqne^  and  which,  with  this  commendation,  is 
^^opted  by  Sir  R.  Phillimore  as  authoritative,  the  law  of 
Nations  is  said  to  be  "founded  upon  justice,  equity,  conve- 
nience, and  the  reason  of  the  thing,  and  confirmed  by  long 
usage."    This,  in  the  main,  coincides  with  the  "  natura"  and 
"mores"  of  the  definition  of  Grotius  ;   but  notwithstanding 
the  commendation  it  has  received,  it  is  unsatisfactory  and 
indecisive.     It  leaves  open  the  question  what  conditions  con- 
stitute *' equity,*'  "convenience,"  "the  reason  of  the  thing," 
and  "long  usage."     We  must  go  further,  therefore,  if  we 
would  find  the  authorities  on  which  international  law  is  based. 
And  these  authorities,  as  will  be  more  fully  seen  hereafter, 
may  be  found — 

(1)  In  the  decisions  of  the  courts  of  leading  nations,  so  far 
as  these  are  concurrent. 

(2)  In  the  preiK)nderating  sentiment  of  international  jurists, 
including  under  this  head  the  principles  on  which  diploma- 
tists in  common  rest. 

International  law,  as  thus  settled,  is  part  of  the  common 
law  of  England  and  of  the  United  States.  •Without  a  statute 
on  embassies,  for  instance,  a  common  law  court  would  re8i>ect 
the  privileges  of  diplomatic  agents;  and  without  a  statute 
defining  piracy,  a  common  law  court  would  define  piracy  in 
conformity  with  the  law  of  nations.  Lord  Mansfield  si>eaks 
to  the  same  eflect  in  a  famous  judgment:  "Lord  Talbot,"  he 
says,  noticing  an  unreported  case,  the  decision  in  which  he 
adopts,  "  declared  a  clear  opinion,  *  That  (he  law  of  nations^  in  its 
full  extent^  was  part  of  the  law  of  England;'  .  .  and  .  .  '  that 
the  law  of  nations  was  to  be  collected  from  the  practice  of  dif- 
ierent  nations,  and  the  authority  of  writers.'"^ 

So,  it  has  been  said  by  an  eminent  Pennsylvania  judge: 
"  The  principles  of  the  law  of  nations  .  .  .  form  a  part 
of  the  municipal  law  of  Pennsylvania."^ 

The  same  position  is  taken  by  Chancellor  Kent,' and,  as  has 
been  seen,  by  Blackstone.' 

>  Triquet  v.  Bath,  3  Burr.  1480.  «  1  Com.  3. 

s  McKean,    C.  J.,    Keep.   v.  Long- 
champs,  1  Dall.  111. 
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It  may  then  be  regarded  as  settled  that  international  law, 
both  public  and  private,  is  part  of  our  common  law,  and  (sub- 
ject to  the  limitations  of  our  distinctive  legislation)  will  be 
enforced  as  such.^ 

*  1  Whart.  Conf.  of  Laws,  §  1.  among  civilized  nations  as  to  their  re- 
Sir  R.  Phillimore,  i.  525,  quotes  a  ciprocal  relations, 
judgment  of  Lord  Lyndhurst  to  the  That  international  law  is  progressive 
effect  '*  that  the  law  of  nations  is  part  and  adaptative  is  shown  bj  Hartmann 
of  the  law  of  England;  and  conse-  (Institutionemdespraktischen Vulkes- 
quently  that  this  offence  (exciting  a  recht's,  2d  ed.,  1878),  §  2.  **Ut  mores 
revolt  against  a  foreign  state)  will  be  gentium  mutantur  sic,  et  mutatur  jus 
tried  and  punished  in  England,  though  gentium.**  Bynk.  Praf. ;  and  see  supra 
only  on  such  evidence  as  shall  seem  §  26.  As  to  change  of  law  in  respect 
adequate  to  an  English  tribunal."  to  territorial  waters  to  correspond  with 
The  Territorial  Waters  Jurisdiction  extension  of  range  of  guns,  see  in/ra. 
Act  (41  and  42  Vict.)  recites  the  *•  law  §  186. 

of  nations'*  as  determining  territorial  Hefftcr  divides  law  (Recht)  into 
sovereignty.'*  Supra^  §  26.  guaranteed  law  and  free  law,  which 
As  to  the  authority  of  writers  on  in-  last  is  self-perfective  and  self-enforc- 
ternational  law,  seePhill.,  op.  cit.,  p.  ing.  International  law,  he  declares, 
62.  Grotius  is  the  first  of  the  groat  belongs  to  the  last  category.  A  civil- 
writers  in  this  line,  and  though  obtain-  ized  state,  he  argues,  cannot  reject 
ing  but  little  aid  from  prior  specialists,  this  law  without  forfeiting  its  position 
his  opinions  are  constantly  cited  as  among  other  civilized  states.  It  is 
laws  by  the  courts.  Undoubtedly  therefore,  so  he  holds,  the  freest  of 
great  conflicts  of  opinion  on  material  laws,  as  it  is  not  subject  to  judicial 
points  have  arisen ;  but  when  there  compulsion.  *'  Its  organ  is  public 
is  a  great  prej>onderance  of  opinion  on  opinion  ;  its  final  arbiter  is  history.** 
any  particular  point,  that  opinion  will  Blundtschli  (Mod.  Viilker.  Einleit. 
\ye  held  law  in  proportion  as  it  ap-  1,  2),  virtually  following  Savigny,  ar- 
proaches  unanimity.  "  In  cases  where  gues  that  *'  Wherever  permanent  busi- 
theprincipal  jurists  agree,"  says  Chan  ness  relations  are  established  between 
cellor  Kent,  '*  the  presumption  will  be  nations,  there  the  mutual  convictions 
very  great  in  favor  of  the  solidity  of  of  the  parties  will  establish  an  inter- 
their  maxims  ;  and  no  civilized  nation  national  system.  The  feeling  of  this 
that  does  not  arrogantly  set  all  ordi-  need  of  lUw  and  the  sense  of  what  law 
nary  law  and  justice  at  defiance,  will  should  be,  belong  to  all  men,  but 
venture  to  disregard  the  uniform  sense  reaches  a  higher  level  with  civilized 
of  the  established  writers  on  interna-  nations. 

tional  law."  Kent's  Com.,  i.  19.  In  determining  what  is  the  interna- 
Savigny,  true  to  his  distinctive  the-  tional  law  on  any  incidental  point,  the 
ory  of  the  origin  of  law  from  national  Roman  law  is  to  be  entitled  to  high  re- 
need  and  conscience,  explains  the  uni-  spect  if  it  determines  such  point ;  and 
formity  of  opinion  among  civilized  na-  such  also  is  the  case  with  the  ca- 
tions on  international  law  by  adverting  non  law,  in  all  matters  within  its 
to  a  common  juridical   consciousness  range.     This,  as  to  the  canon  law,  is 
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§  120.  International  law,  whether  puhlic  or  private,  there- 
fore cannot  be  permanently  established  by  treaty. 
Even  should  we  suppose  that  a  complete  code  could   tionai  law 
be  adopted  by  all  civilized  states,  such  code  could   g^eiy^the 
be  repudiated  even  by  a  minority  of  the  contract-   product  of 
ing  states.     The  congress  of  Vienna  was  attended 
by  all  the  great  European  jxjwers,  and  these  powers  (England 
withholding  her  assent  yet  making  no  earnest  opposition) 
held  that  it  was  a  part  of  the  law  of  nations  that  when  a 
legitimate  sovereign  was  attacked  by  his  subjects,  it  is  the 
right  and  duty  of  other  legitimate  sovereigns  to  intervene  for 
his  support.     Yet,  in  a  very  few  years,  there  was  not  a  single 
state  among  those  represented  in  the  congress  that  did  not 
repudiate  its  conclusions.     Russia  sustained  the   revolt   of 
Greece  against  Turkey  ;  France  and  England  sustained  the 
dismemberment  of  Holland  by  the  creation  of  Belgium ;  and 
both  Louis  Philippe  and  Napoleon  III.  were  successively  re- 
cognized by  Prussia,  Austria,  and  Russia.     No  agreement  as 
to  international  law  by  sovereigns  can  permanently  bind  the 
civilized  world,  nor  is  it  right  that  it  should.     New  neces- 
sitiesL  may  of  themselves  make  new  laws  without  the  inter- 
vention of  sovereigns.    New  necessities  may  repeal  old  laws 
to  which  sovereigns  had  solemnly  assented.     Nor  can  the 

agreed  to  on  all  sides.  The  canon  law  son,  tempered  by  equity,  and  rend(^red 
(aa  existing  before  the  Reformation,  perfect,  humanly  speaking,  by  the 
and  consequently  before  the  Council  of  most  careful  and  patient  industry  that 
Trent)  is  the  law  which,  unless  altered  has  ever  been  practically  applied  to 
by  local  statute,  determines  the  con-  the  affairs  of  civilized  man." 
ditiou  of  marriage  both  in  England  and  While  neither  the  Roman  nor  the 
the  United  States ;  and  on  the  canon  canon  law  are  among  the  specific 
law  our  laws  of  succession  are  based,  sources  of  international  law,  so  argues 
But  to  the  Roman  law,  also,  English  Ilartmann  (§  6),  following  Gunther, 
and  American  jurists  constantly  ap-  i.  32,  they  have  exercised  much  influ- 
peal  in  all  matters  within  its  range,  ence  on  its  development,  partly  be- 
Sir  R.  Phillimore  (i.  34)  gives  as  an  cause  the  Roman  law  is  the  basis  of 
illustration  the  appeals  made  to  the  the  jurisprudence  of  most  civilized  na- 
Roman  law  by  the  United  States  in  tions  and  is  appealed  to  by  them  in 
1792  in  the  controversy  with  Spain,  their  international  conferences,  partly 
And  he  goes  on  to  say:  **And  to  all  because  the  British  and  American  ad- 
nations,  whatsoever  and  wheresoever,  miralty  courts  are  impressed,  though  to 
this  law  (the  Roman)  presents  the  a  less  degree,  by  the  same  influence. 
unbiassed  judgment  of  the  calmest  rea- 
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world  be  regenerated  by  a  scheme  of  d  priori  legislation,  nor 
springing  frora  the  conditions  of  the  particular  era  and  of  th< 
particular  wants  to  bo  met.*  At  the  same  time  when 
special  rule  has  been  recognized  as  binding  by  a  series  oi 
treaties,  it  approaches  to  general  international  law  in  the  pro— — 
portion  in  which  these  treaties  represent  the  civilized  world  ^ 
as  a  whole.* 

§  121.  Whether  there  is  a  moral  sense  which  can  be  ap- 
pealed to  as  an  arbiter  is  a  question  which  has  been 
conMk)U8^  already  discussed.*  It  is  enough  here  to  say  that 
riffht^^  the  fact  that  nations,  as  well  as  individuals,  have 
uniformly  appealed  to  such  a  moral  sense.  In  what 
way  such  moral  sense  originated  is  immaterial.  It  may  be 
that,  as  taught  by  Butler,  this  morality  is  implanted  by  Qod 
in  each  individual  breast.  It  may  be,  as  we  are  told  by 
Spencer,  that,  as  it  now  exists,  it  is  moulded  by  descent 
through  a  long  series  of  generations,  and  takes  in  each  gene- 
ration the  shape  which,  on  the  whole,  is  most  conducive  to 
public  good,  the  question  of  its  origination  being  left  in  abey- 
ance.^ But  be  this  as  it  may,  the  practice,  on  the  part  of 
nations,  of  appealing  to  such  a  moral  sense  in  their  dealings 
with  each  other  is  universal.  This  has  been  done  by  the 
haughtiest  of  nations,  as  well  as  by  the  feeblest ;  in  periods 
the  most  primitive,  as  well  as  the  most  recent.  In  the  old 
testament  this  appeal  is  recorded  in  almost  every  case  in 
which  we  hear  of  one  nation  making  war  on  another  nation. 
Homer's  heroes, in  the  addresses  they  delivered  before  their  com- 
bats, appealed  to  the  moral  sense  of  their  audience,  whatever  it 
may  have  been;  even  the  Roman  generals,  in  their  proclama- 
tions and  negotiations,  made  the  same  a[>peal.  We  have  a 
conspicuous  illustration  to  the  same  eft'ect  in  our  own  Declara- 
tion of  Independence,  which  is  on  its  face  an  appeal  to  the 
moral  sense  of  the  civilized  world  to  vindicate  the  righteous- 
ness of  the  Revolution.  But  we  are  not  alone  in  taking  this 
position.  In  the  wars  consequent  on  the  French  Revolution, 
every  combatant,  in  turn,  appealed  to  an  international  sense  as 

*  SuprOf  §§  15  et  seq,  '  Sujrra^  §§  16  ei  seq. 

«  Perels,  Int.  Seerecht,  1882,  4.  *  Supra,  §  106. 
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^dting,  and  endeavored  to  make  it  appear  that  his  conduct 

Id  be  so  explained  as  to  be  in  conformity  with  such  moral 

8e.     As  hypocrisy  is  the  tribute  which  vice  pays  to  virtue, 

the  manifestoes  in  that  stormy  era  may  be  regarded  as  the 

ibutes  paid   by  ambition  to  an  international   moral   sense. 

€  congress  of  Vienna  strove  to  justify  its   action  by  the 

me  ap[>eal.     Cavour,  when  leading  in  the  revolt'  against  the 

settlement  of  the  congress  of  Vienna,  issued  paper  after  paper 

in  which  the  course  of  Italy  was  justified  on  moral  grounds, 

Bind  the  civilized  nations  of  the  world  were  called  upon  to 

approve  the  righteousness  of  the   uprising.     The   letters  of 

secretaries  of  state  to  their  diplomatic  agents  in  foreign  lands, 

lands,  written  for  the  purpose  of  being  read  to  the  authorities 

of  the  state  in  which  such  agents  are  resident,  are  appeals  of 

the  same  class ;  and  if  we  take  up  the  volumes  containing  the 

diplomatic  correspondence  of  the  United  States,  as  published 

from  year  to  year — and  what  is  said  in  reference  to  this  country 

in  this  respect  is  applicable  to  all  other  countries — we  shall  find 

that  by  far  the  greater  part  of  their  contents,  omitting  the 

merely    narrative  portions,  consists  in  appeals  to  the  moral 

eense.    If  the  existence  of  the  common  law  is  shown  by  the 

fact  that  though  unwritten,  and  therefore  in  a  measure  unpre- 

cise,  it  is  appealed  to  by  all  litigants  in  states  in  which  such  a 

common  law  exists,  then  the  existenceof  a  common  moral  sense 

among  nations  may  be  shown  by  the  appeals  to  it  made  in  all 

cases  in  which  tliere  are  supposed  national  wrongs  to  redress 

or  national  rights  to  vindicate.     And  whatever  may  be  the 

opinion  of  speculative  thinkers,  there  is  no  case  on  record  of  a 

statesman,  dealing  practically  with  diplomacy,  who  has  not 

over  and  over  again  appealed  to  this  moral  sense  of  nations  as 

an  existing  fact.^ 

§  122.  It  is  not,  however,  to  be  supposed  that  international 
jurisprudence  does  not  rest,  in  a  n)ea8ure,on  positive   intcma- 
law.    It  does,  thoucrh  the  positive  law  on  which  it   tiouaiiaw 

.  ...  based  ou  dc- 

ialls  back  is  not  that  of  a  code  which  remains  binding   cisions  and 
until  repealed  by  the  body  by  which  it  was  enacted.   conseDt™^'* 

1  No  more  striking  example  of  the    of  the  United  States  during  the  late 
position  in  the  text  can  be  found  than    civil  war. 
that  in  the  diplomatic  correspondence 
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If  we  examine  the  decisions  of  our  courts  on  any  question 
of  international  law,  we  shall  find  the  ruling  to  rest  on  posi- 
tive law,  though  not  of  a  law  absolutely  and  finally  im- 
posed b}'  a  congress  of  nations.  In  the  first  place,  a  court  it 
bound  by  a  treaty  adopted  in  confornoity  to  the  prescriptions 
of  the  lex  fori.  If  our  Federal  governnieut,'for  instance,  should 
duly  execute  with  a  foreign  power  a  treaty  providing  that 
privateering  should  be  illegal  as  between  the  two  powers,  our 
courts  would  be  bound  to  hold  the  treaty  the  supreme  law  of 
the  land.'  In  the  second  place,  if  our  courts  and  those  of 
England  should  unite  in  declaring  any  proposition  of  interna* 
tional  law  to  be  binding,  there  is  a  strong  presumption  in  favor 
of  the  correctness  of  such  a  proposition.  It  is  a  matter  of 
regret  that  the  same  respect  cannot  be  paid  to  the  decisions  of 
continental  courts,  the  judges  who  give  such  decisions  not  being 
bound  by  any  system  of  precedent.  This  defect,  however,  is 
compensated  for  by  the  treatises  of  eminent  jurists;*  and  it 
may  be  held  to  be  settled  that  rules  which  are  adopted  by 
the  weight  of  authority  among  jurists,  and  which  are  accepted 
by  English  and  American  courts,  are  to  be  regarded  as  incor- 
porated in  our  i>ublic  international  law.  In  the  third  p1ace,a 
custom  which  has  been  generally  adopted  among  civilized 
nations  may  be  regarded  as  a  part  of  public  international  law.' 
If,  for  instance,  the  great  majority  of  civilized  states  should 
denounce  the  reducing  of  prisoners  into  captivity,  or  the  use 
of  poison  as  an  engine  of  mischief,  we  should  have  a  right 
to  regard  the  positions  so  taken  as  part  of  public  international 
law;  and,  in  fact,  it  is  in  this  way  that  public  international 
law  has  been  in  the  main  built  up.  There  are,  however,  two 
important  distinctions  to  be  observed:  (1)  Rules  of  public  inter- 
national law,  in  order  to  lose  their  effect,  need  not  be  solemnly 
repealed  by  the  parties  enacting  them.  The  rules  of  the  con- 
gress of  Vienna,  for  instance,  ceased  to  be  effective  when  repu- 
diated by  even  a  minority  of  the  principal  powers  by  whom 
they  had  been  adopted.  (2)  Unanimity  is  not  necessary  to 
establish  a  rule  in  public  international  law.    If  it  were,  few 

*  7n/ra,  §  383.  of  tlie  Institute  of  IntcrDatiooal  Law 

*  111  this  conncctiou  the  proceedings     deserve  particular  study. 

•  Supra  f  §  14. 
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Bacb  rules  could  be  established.  It  would  be  always  a  matter 
of  doubt  whether  all  the  states  requisite  to  unanimity  had 
been  consulted,  since  there  will  always  be  some  states  whose 
claims  to  be  recognized  as  authoritative  in  such  respects  are 
doubted.  And  there  are  no  rules  of  which  we  can  say  they 
have  been  adopted  either  by  treaty  or  by  usage  on  the  part  of 
all  Btates  entitled  to  sfteak  on  such  an  issue.  The  question  is 
one  of  weight  of  authority  ;  and  this  question  must  be  decided 
in  each  country  on  the  concrete  case.  It  may  be  added  that 
as  between  any  two  countries,  a  rule  may  be  adopted,  though 
DOt  of  general  acceptance.  Common  consent,  also,  may  be 
inferred  from  recitals  in  proclamations  of  sovereigns,  and 
from  statutes  passed  by  legislative  bodies  having  jurisdiction, 
from  maritime  ordinances,  as  well  as  from  the  decisions  of 
courts.* 

*  The  usages  which  obtain  between  recht     als     Rechtsbuch    dargesteUf 

nations  as  an  aggregate  are  as  much  (Nordlingen,  3d  ed.,  1878).    Mr.  Ben- 

apart  of  international  law  as  are  the  tham  (Bowring's  ed.,  vol.  viii.)  has 

uages  prevalent  in  a  nation  a  part  of  given  us  also  some  valuable  material 

national  law.     In  this  sense  we  are  to  for  the  same  purpose  ;  and  Holtzendorff 

nnder&tand    the    maxim    of    Bynker-  (op.  cit.,  1204)  refers  us  to  a  paper  to 

sboek:    **  Ipsum    jus   gentium,   quod  the  same  effect  by  Prof.  Katchenowsky, 

oritur  e  pactis  tacitis  et  praesumptis  of  Charkow.    From  Mancini,  also,  we 

qnae  ratio  et  usus  inducunt."  (Quaes,  have  a  treatise  entitled  **  Vocazione  del 

Jar.  Pub.,  I.  iii.  c.  x.)  no^tio  secolo  per  la  riforma  e  codifica- 

Lord  Stowell  rests  his  judgment  in  zione  del  dirittodellegente,"  1872,  and 
the  Santa  Cruz  on  a  *'law  of  habit,  a  from  Bulmerinq  an  essay  on  **Kodifi- 
law  of  usage,  a  standing  and  known  cation  des  Vulkerrechts,"  1874.  Holt- 
principle  on  the  subject  in  all  civilized  zendorff,  while  holding  that  as  to  the 
and  commercial  countries."  1  C.  Rob.  police  of  the  seas,  the  slave-trade,  the 
Ad.  61.  It  was  ruled  in  this  case  that  fisheries,  the  submarine  telegraph,  the 
custom  may  modify  a  treaty.  That  a  diplomatic  service,  and  private  inter- 
local law  of  neutrality  does  not  bind  national  law,  there  might  be  codifica- 
intemaflonally,  see  tn/'ra,  §  241.  tion,  maintains  that  it  would  be  im- 

Codification  of  international  law  has  practicable  in  respect  to  annexation  or 

been  proposed  in  high  quarters,  but,  aggrandizement  of  states,  the  recogni- 

for  the  reasons  above  suggested  (see  tionof  new  states,  or  the  intervention  in 

tuproj  §  114),  it  would  be  difficult  to  the  affairs  of  other  states.  I  do  not  think 

give  any  code  a  permanent  cosmopolitan  that  private  international  law  could  be 

force.     But,  while  this  is  the  case,  it  the  subject  of  present  codification.    As 

is  impossible  to  be  blind  to  the  great  to  expatriation,  or  civil  status^  for  in- 

value,  as  independent  treatises,  of  Mr.  stance,  wo  are  not,  by  any  means,  ripe 

David  Dudley  Field's   proposed  code,  for  a  settlement.     See,  as  to  codifica- 

and  of  Bluntschli's  '*Moderne  Vdlker-  tion,  supra,  §  114. 
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§  123.    Mr.   Hall,   in   bis   treatise   on   International    Law 

(London,  18»0),  declares  that  '*  International  law 

sarytoiaw   consists  in  Certain  rules  of  conduct  which  modern 

should  bea  civilized  States  regard  as  being  binding  on  them  in 

court  to        their  relations  with  one  another  with  a  force  com- 

enforce  it. 

parable  in  nature  and  degree  to  that  binding  the 
conscientious  person  to  obey  the  laws  of  his  country,  and 
which  they  also  regard  as  being  enforceable  by  appropriate 
means  in  case  of  infringement.  These  rules,"  he  goes  on  to 
say,  "may  be  considered  to  be  an  imperfect  attempt  to  give 
effect  to  an  absolute  right  which  is  assumed  to  exist  and  to 
be  capable  of  being  discovered  ;  or  they  may  be  looked  upon 
simply  as  a  reflection  of  the  moral  development  and  the  ex- 
ternal life  of  the  particular  nations  which  are  governed  by 
them."  By  Mr.  Hull,  the  second  view  is  assumed  to  be  cor- 
rect, and  in  this  Mr.  Pollock^  concurs.  This  position  does  not 
differ  widely  from  that  expressed  in  the  preceding  pages  in 
reference  to  national  law.  National  law,  it  is  there  stated,  is 
the  product  of  a  nation's  conscience  and  needs.*  It  is  law 
before  it  is  formulated  by  legislation  or  judicial  decision,  just 
as  custom  is  law  before  so  formulated,  and,  when  formulated 
by  judicial  decision,  is  declared  to  govern  cases  which  occurred 
before  such  decision.  It  is  not,  in  such  cases,  declared  that 
the  custom  was  the  custom  of  everybody,  but  simply  that  it 
was  a  general  custom  ;  nor,  if  it  was  an  established  custom, 
is  it  necessary,  as  we  have  seen,  that  it  should  have  existed 
from  time  immemorial.  So  it  is  with  international  law.  It 
is  not  absolute,  nor  can  it  be  pretended,  as  was  once  errone- 
ously supposed  to  be  the  case  with  the  common  law,  that  it 
existed  at  some  prior  period  in  perfect  symmetry,  and  only 
requires  excavation  to  bring  it  to  light.  It  is  based  %n  the 
customary  law  of  nations,  just  as  national  law  is  on  the  cus- 
tomary law  of  individuals.  But  it  cannot  be  said  that  inter- 
national law  is  not  law  because  it  cannot  be  enforced.  When- 
ever international  law  becomes  an  incident  in  litigation  it  is 
as  capable  of  being  enforced  as  is  customary  law.  When 
piracy,  for  instance,  is  prosecuted  in  our  courts,  they  resort 

>  Essays,  etc.,  1882.  •  Supra,  §  16. 
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to  the  law  of  nations  to  know  what  it  is;  and  so  with 
innumerable  questions  relative  to  the  relation  of  neutrals  to 
belligerents,  and  to  the  inviolability  of  national  ships  and 
territory.  A  prize  court,  in  fact,  raay  be  defined  to  be  a  court 
to  enforce  the  law  of  nations;  and  so,  in  some  of  its  lines  of 
adjudication,  may  be  held  to  be  the  supreme  court  of  the 
United  States.  It  is  true  that,  when  relating  to  matters  oat 
of  the  sphere  of  litigation,  the  law  of  nations  cannot  be  en- 
forced by  judicial  decision.  It  is  not  peculiar  in  this.  It  is 
a  {tart  of  the  common  law  that  a  man  may  defend  himself 
when  attacked,  but  there  is  no  legal  process  requiring  him  to 
exercise  this  right.  There  are  certain  rights  that  can  only 
be  vindicated  by  force  on  the  part  of  those  aggrieved,  and  by 
the  sympathy,  if  not  the  aid,  of  right-minded  bystanders. 
This  is  the  case  with  the  rights  of  nations  not  the  subjects  of 
litigation.  It  cannot  be  said  that  there  is.no  law  in  this 
relation  because  there  is  no  court  to  enforce  such  law.  An 
ajrgrieved  nation,  like  an  aggrieved  individual,  may  vindicate 
its  rights  by  force  in  all  cases  in  which  there  is  no  aid  to  be 
obtained  from  the  courts.  And  an  aggrieved  nation  will,  as 
a  general  rule,  find  aid,  if  it  be  in  the  right,  from  other  na- 
tions, just  as  an  aggrieved  individual  will,  as  a  general  rule, 
find  aid,  if  he  be  in  the  right,  from  other  individuals.*  Nor 
is  this  all.  There  is  no  process  of  formal  sequestration,  it  is 
true,  by  which  an  otfending  nation  can  be  placed  under  the 
ban  of  civilization.  But  it  may  be  excluded  from  all  diplo- 
matic and  commercial  relations  with  other  states,  and  in  this 
way  a  punishment  may  be  inflicted  not  unlike  the  punishment 
of  exile  or  of  sequestration  imposed  on  individuals. 

II.  History. 

§  124.  The  primitive  idea  of  nationality  was  abjiolute  inde- 
pendence.    It  is  true  that  a  confederation  between   in.,rimitive 
particular  states  was  frequently  instituted,  to  which    times  no  in- 
the  particular  members  composing  it  were  loyal  as   lawrecog- 
long  as  they  found  it  convenient ;  but  where  there   "  ^®  * 

I  See  as  dissenting  from  position  of    and  remarks  of  Lord  Coleridge  in  R.  v. 
text,  2  Steph.  Hist.  Cr.   Law,   34-6 ;     Keyn,  L.  R.  2  Kx.  D.  63. 
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was  no  confederacy,  absolute  independence  of  such  state  was 
maintained.   Each  state  did  as  it  chose ;  and  the  only  way  any 
state  could  enforce  right,  or  resist  wrong,  was  by  war.     In 
some  cases  this  isolation  was  aided  by  geographical  considera- 
tions ;  in  others  by  artificial  demarcation,  as  in  the  case  of  the 
Chinese  wall.     Either  all  intercourse  with  foreign  states  was 
to  be  excluded,  or  it  was  to  be  carried  on  under  the  hypothesis 
of  the  subjection  of  the  foreigner  to  the  home-yoke.     War  and 
colonization,  among  the  nations  of  the  old  world,  were  the 
only  means  by  which  at  the  outset  tnide  could  bo  pushed  out- 
side of  the  national  bounds.     The  influences  which  tended  to 
break  down  this  seclusion  were  (1)  the  adoption  of  the  Greek 
language  by  the'liteniry  classes  of  all  civilized  nations;  (2) 
the  acceptance  among  these  classes  of  Greek  philosophy  in 
the  place  of  the  local  religious;  and  (8)  the  extension  of  the 
Roman  jus  gentium  in  juxtaposition  with  the  jus  civile^  by 
which  the  legal  rights  of  distinct^nationalities  were  recog- 
nized.*    Jewish  history  gives  us,  it  is  true,  several  illustra- 
tions of  treaties  between  the  Jews  and  neighboring  nations; 
but  although  there  are  frequent  appeals  in  the  sacred  text  to 
righteousness  as  the  basis  of  dealing  with  strangers,  the  code 
laid  down  in  the  Old  Testament  is  exclusively  provincial,  and 
contains   no  provisions  for  a  system  of  law  to  bind  all  the 
nations  of  the  world  as  a  body.     The  New  Testament  is  cos- 
mopolitan, but  the  New  Testament,  while  enjoining  ^>eaceand 
good-will  to  all  mankind,  leaves  civil  legislation  to  the  ex- 
clusive action  of  the  state.     In  Greece,  while  the  Amphic- 
tyonic  League  established  a  federal  relationship  between  the 
several  states  of  Greece,  foreign  states,  with  whom  there  was 
no  treaty  of  friendship,  were  looked   upon  as  enemies,  with 
whom  no  terms  were  to  be  kept.     By  Rome,  while  as  a  matter 
of  jurisprudence,  the  Jw5  ffcidium  was  i>laced  on  a  wise  and 
broad  foundation,  foreign  states,  not  allied  by  treaty,  were 

*  See  on  tliis  topic  Holtzendorff,  Olf.  chichtedes  Volkerrechts,  1848  ;  Ward's 

Rneht,  in  Ency.,  4th  od.,   §  2;  citing  Enquiry  into  Hiatorj  of   Law  of  Na- 

Laurent,  Etudes  sur  riiistoire  de  Thu-  tions,  London,  1796  ;  Pierantoni,  Trat- 

man.  lat  vol. ;  Miiller  Joehmus,  Ges-  tato  de  diritto  internaziouale,  1881. 
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the  object  of  spoliation  unrestrained  by  sense  of  right,  or  by 
rules  of  international  justice.* 

§  125.  The  genius  of  ancient  Rome,  however,  both  for  con- 
quest and  for  organization,  destroyed  all  sovereignty  Tendencies 
in  civilized  countries  except  that  established   by   towards  an 

_^  .  *"  «.  ,,      Interna- 

Rome  itself.  There  was  a  law  of  nations,  but  it  tionai  sys- 
was  a  law  Rome  dictated.  It  was  not  until  the  middle^  * 
dissolution  of  the  Roman  empire  that  independent  *^®*' 
sovereignties  asserted  themselves;  and  the  sovereignties  thus 
established  were  based  on  the  distinctions  of  race,  not  on  those 
of  territory.  Persons  belonging  to  particular  races  were,  in 
many  instances,  governed  by  their  own  national  laws,  no 
matter  where  they  dwelt;  and  hence,  within  the  same  terri- 
tory, there  might  be  several  distinct  systems  of  laws  govern- 
ing distinct  nationalities,  just  as  there  are  in  some  states  in 
the  United  States  a  law  for  the  people  of  the  state  as  a  body, 
and  a  law  for  the  Indians  who  happen  to  be  residents  within 
the  state.  This  tended  to  depress  mere  territorial  particular- 
ism ;  and  other  influences  intervened  to  establish  a  cosmo- 
politan jurisprudence  at  least  in  matters  of  trade  and  of  civil 
rights.  Civilization  was  then  divided  between  two  great 
religions,  which,  greatly  as  they  differed  in  other  respects,  at 
least  agreed  in  refusitig  to  be  limited  by  national  bounds.  So 
far  as  concerns  Christian  Europe,  in  the  earlier  period  of  the 
middle  ages,  the  pope  assumed  the  character  of  an  international 
judge,  subject  more  or  less  to  the  limitation  of  councils,  which 
were  international  congresses,  each  sovereign  beitig  distinc- 
tively represented  and  entitled  to  an  individual  vote.  So 
supreme  was  the  pope  in  matters  international,  that  even  as 
late  as  1493,  the  papal  bull,  confirming  the  title  of  Ferdinand 
and  Isabella  to  their  discoveries  in  the  new  world,  was  recog- 
nized as  giving  title  by  all  the  sovereigns  of  Europe.  In 
Europe,  also,  the  German  emperor  claimed  to  represent  the 
emfKjror  of  Rome,  and  to  subject  all  Christian  states  to  at 
least  nominal  subordination.  Under  these  influences  the  in- 
tercourse between  separate  nationalities  was  facilitated.    Bills 

I  Sir  R.  Pliillimore,  Ixviii.,   quotes     valeat  neque  foederasanctaGentibus.'' 
appositely  on  this  point  the  foUowing     Phar.  x.  471. 
from  Lucan  :    *'  Sed  neque  jus  mundi 
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of  exchange  took  their  origin,  so  it  is  said,  in  1250  ;  shortly 
afterwards  consuls  were  established  in  prominent  cities  for 
the  purpose  of  facilitating  trade.  The  peculiar  position  of  the 
Jews  had  a  good  deal  to  do  in  extending  this  community  of 
business.  The  Jews  were  not  recognized  as  the  full  subjects 
of  any  particular  sovereign.  They  were  in  many  states  sub- 
ject to  their  own  personal  law ;  in  all  states  they  were  cosmo- 
politan and  not  national ;  they  formed,  therefore,  as  a  ubiqui- 
tous class  of  expert  business  men,  an  admirable  agency  for 
establishing  a  cosmopolitan  scheme  of  business  law. 

§  126.  The  reformation,  it  might  at  the  first  glance  be  sup- 
posed, would  have  been  likely  to  have  re-established 
of  the  re-  insulation  among  the  great  European  states.  The 
to^^eosmo^  international  influence  of  the  papacy,  which  has 
poiitaDism.  \yQQ^  generally  used  in  the  interests  of  peace  and  of 
free  intercouree  between  states,  received  a  severe  shock.  '  The 
supremacy  of  the  German  emperor  ceased  to  be  even  a  shadow. 
Territorial  supremacy,  therefore,  was  relieved  from  what  might 
have  been  supposed  to  have  been  the  two  most  important 
checks  by  which  it  had  been  restrained.  But  there  were  ten- 
dencies on  the  other  side  which  did  more  than  take  the  place 
of  those  thus  passing  away.  The  Jews  were  in  a  large  mea- 
sure relieved  from  proscription,  and  their  office,  as  the  ex- 
change brokers  of  civilization,  gave  a  largely  increased  im- 
petus to  international  commerce,  and  almost  universal  cur- 
rency to  the  rules  of  trade  adopted  by  them.  Protestantism, 
also,  while  it  added  to  the  authority  of  state  governments, 
which  are  local,  added  still  more  to  this  authority  of  the  indi- 
vidual conscience,  which  is  cosmopolitan.  The  civilized  world 
is  no  doubt  an  aggregate  of  independent  states,  which  may 
have  little  in  common  with  each  other,  but  it  is  also  an  aggre- 
gate of  independent  consciences,  which  have  a  great  deal  in 
common  with  each  other.  And  then  the  opening  of  the  East 
India  passage  and  the  discovery  of  America,  gave  to  Christian 
sovereigns  trusts  which  they  held  more  or  less  in  common, 
and  for  the  management  of  which  they  were  compelled  to 
adopt  common  rules.^ 

*  As  authors  on  the  Roman  Catholic    cosmopolitan  politics   are  yindicated, 
side,   in  whose  works   the  claims  of    Uoltzendorff  (op.  cit.)  mentions  Vio- 

200 


CHAP.  lY.]  PUBLIC   INTERNATIONAL  LAW.  [§  127. 

§  127.  The  work  of  Grotius,  De  Jure  Belli  et  Pacis,  which 
ap(>eared  in  1625,  is  the  earliest  systematic  treatise 
on  public  international  law.     Several  important  eir-  the  founder 
cumstances  contributed  to  the  fulness  and  fairness   dernsy™^ 
of  this  work.     In  the  first  place,  the  Westphalian   ^®*"' 
p>eace,  by  which  the  thirty  years'  war  was  terminated,  estab- 
lished   a  pacification  which   settled   terms  of  international 
relationship  between  the  great  states  of  Germany.     In  the 
second  place,  a  number  of  treatises  had  emanated  from  divines 
of  both  confessions  on  the  duties  incident  to  war,  and  these 
treatises  in  the  main  agreed.     In  the  third  place,  Grotius  pos- 
sessed remarkable  abilities  and  remarkable  experience  for  the 
work  of  codifying  those  opinions.     But  the  merit  of  his  work 

toria,  a  Spaniard  (1480-1586);  Sata,  popery.'*  When  this  wave  was  at  its 
also  a  Spaniard,  1494-1560,  who  de-  height,  in  1536,  Cromwell,  as  chan- 
sounced  unjust  war  and  the  slave-  cellor  of  the  University  of  Cambridge, 
trade ;  Franciscus  Suarez,  a  Spaniard  secretary  of  state,  and  vicegerent  in 
(1548-1617),  who  took  the  same  posi>  matters  spiritual,  issued  under  the 
tion  ;  Balthazar  Ayala  (1548-1584),  a  name  of  the  king,  a  declaration  which 
Spaniard,  who  also  attacked  the  prac-  stated,  inter  alia^  ''that  as  the  whole 
tice  of  reducing  into  slavery  those  realm,  as  well  clergy  as  laity,  had  re- 
taken in  battle;  Albericus  Gentilis  nounced  the  pope's  right,  and  acknowl- 
(1551-1608),  a  Protestant,  who  dis-  edged  the  king  to  be  the  supreme  head 
cassed  the  rights  of  ambassadors.  of  the  church,  no  one  should  hereafter 

The  x>ope  and  the  Catholic  councils  publicly    read    the    canon    law,    nor 

were  not  the  only  international  arbi-  should  any  degree  in  that  law  be  con- 

ters  during  the  middle  ages.     It  was  ferred."     Ibid. 

towards  the  close  of  the  middle  ages  But   a   reaction    took   place   in    the 

that  embassies  from  sovereign  to  sover-  reign  of  Edward  VI.  and  of  Elizabeth, 

eign  were  instituted  and  consuls  ap-  and  the  study  of  the  civil  as  well  as 

pointed,    and    that    maritime    codes,  of  the  Roman  law  was  enjoined  on  both 

binding  ships  of  all  nationalities,  were  universities,  in  each  of  which,  even  in 

proposed.  the  time  of  Henry  VIII.,  a  professor- 

In  England,  the  Reformation,  as  far  ship  of  the  civil  law  had  been  estab- 

as  concerns  the  Roman  and  the  canon  lished. 

law,  was  far  more  radical  in  its  opera-  In  Elizabeth's  time  questions  of  in- 

tions  than  it  was  on  the  continent  of  ternational    law    were    submitted    to 

Europe.   '*  The  books  of  civil  and  canon  advocates    in   Doctors   Commons    (see 

law,"  said  Ayliffe   (Ayliffe's  Oxford,  Hallam,    Const.    Hist.    I.   218) ;    and 

i.    188),   in    a  passage    cited    by  Sir  Cromwell  referred  to  a  commission  of 

R.  Phillimore(Int.  Law,  3d  ed.,zzz.),  civilians    an    important    question    in 

"were  set  aside  to  be  devoured   by  reference  to  diplomatic  privilege, 
worms,    as    savouring    too    much    of 
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18  primarily  due  to  himself.  He  is  in  the  first  rank  of  pub- 
licists both  for  strong  sense,  philosophy,  and  humanity.* 
§  128.  The  ambition  of  Louis  XIV.  seeking  to  realize  the 
scheme  of  French  European  dominion  conceived  by 
nieii??n\he  Ricbelicu  and  Mazarin,  led  to  constant  appeals  to 
timeof         the  law  of  nations  on  the  part  of  the  allies  whose 

Louis  XIV.  * 

headquarters  were  at  Hague,  and  whose  leader  was, 
during  his  whole  period  of  political  activity,  William  of 
Orange.  Louis  XIV.  represented  force  and  intrigue.  Force 
and  intrigue  were  undoubtedly  employed  by  the  allies,  but 
they  put  their  case  on  certain  fixed  principles  of  high  political 
morality.'  The  sovereignty  of  small  states  was  to  be  as  much 
respected  as  the  sovereignty  of  great  states;  the  right  of 
blockade  was  to  be  restricted  within  reasonable  limits;  the 
independence  of  neutrals  was  to  be  rigorously  maintained; 
contraband  of  war  was  to  be  defined  in  a  way  compatible  with 
the  growth  of  neutral  commerce;  no  one  state  was  to  obtain 
a  dominancy  by  which  the  independence  of  others  would  be 
hazarded.  These  principles  were  maintained  by  the  allies  in 
their  contest  with  Louis  XIV.,  atid  were  virtually  incorporated 
into  the  public  law  of  Europe.  It  is  true  that  the  peace  of 
Utrecht  was  attacked  at  the  time  as  yielding  to  France  advan- 
tages to  which  in  her  then  depression  she  was  not  entitled. 
But  that  peace  gave  a  final  destructive  blow  to  the  claim  of 
any  one  state  to  supremacy  in  the  family  of  nations.  Neither 
Austria  nor  France  obtained  the  Spanish  crown.  The  right 
of  any  one  state  to  dominate  the  seas,  and  to  impose  its  own 
construction  on  the  law  of  blockade  and  of  contraband  of  war, 
was  solemnly  and  decisively  condemned.     A  settlement  of 


*  Of  Grotins's  treatise,  Sir  R.  Philli-  stantly  appeal  to  civilians  during  his 
more  (I.  xxii.)  says  **that  no  negotiations  with  the  aHies,  but  in 
uninspired  work  has  more  largely  the  negotiations  preceding  the  peace 
contributed  to  the  welfare  of  the  com-  of  Utr«>cht  the  English  ambassadors 
monwealth  of  states.  .  .  Grotius  first  were  directed  to  follow  the  advice  of 
awakened  the  conscience  of  govern-  the  civilians  whose  opinions  had  been 
ments  to  the  Christian  sense  of  inter-  taken.  Boling.  Corr.,  I.  4;  Phil.  Int. 
national  duty."  Law,  3d  ed.,  I.  xlvi. 

•  Not    only  did    Marlborough   con- 
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Europe  also  was  made,  which  assumed  that  thereafter  no  one 
power  was  to  be  permitted  to  dominate  the  continent.^ 

§  129.  To  a  Swiss,  Vattel,  we  owe  a  work,  appearing  in 
1758,  which  is  the  most  lucid  exposition  of  the  doc- 
trine of  natural  law  then  prevalent.'  Vattel  was  lawalTheid 
much  more  of  a  doctrinaire  than  was  Grotius  ;  and  Kl^nch^^^® 
by  doctrinaire  statesmen,  as  well  as  by  statesmen  Rcvoiu-. 
whose  political  interests  lead  them  to  maintain  the 
independence  of  small  states,  he  is  cited  as  the  leading 
authority.  Citations  from  Vattel  formed  part  of  the  lectures 
with  which  George  Grenville  is  said  to  have  so  much  fatigued 
George  III. ;  and  whenever  undue  interference  with  the  rights 
of  other  states  was  threatened,  or  undue  attacks  on  old  pre- 
rogatives, then  Vattel  was  appealed  to.  But  it  was  soon  seen 
that  Europe  could  not  be  kept  in  a  permanent  equilibrium  in 
which  each  state  would  maintain  its  relative  strength.  No 
treaties,  no  philosophical  speculations,  could  keep  Spain  and 
Sweden  in  the  position  of  first-class  powers;  no  guarantees, 
no  matter  how  solemn,  could  make  Holland  permanently  the 
rival  of  England  on  the  high  seas,  or  maintain  the  supremacy 
of  Austria  in  Germany,  or  prevent  Prussia  and  Russia  from 

'  '*The  treaty  of  Utrecht,"  bo  Mr.  tranquillity  of  its  neighbors.  For  this 
Hosack  closes  his  treatise  on  the  rise  state  of  things  there  is,  as  all  history 
and  growth  of  the  law  of  nations,  Lon-  proves,  but  one  remedy.  The  notion 
dou,  1882,  **  terminated  an  important  of  preserving  the  balance  of  power  in 
period  of  modern  history.  After  the  the  European  system  has  been  derided 
decline  of  the  feudal  system,  and  the  by  many  writers  in  the  present  age, 
rise  ofthegreat  continental  monarchies,  and  it  is  true  that  to  maintain  a  per- 
we  find  that  at  three  different  epochs  feet  balance  is  impracticable.  But  the 
three  powerful  princes  threatened  the  instinct  of  self-preservation  is  para- 
peace  and  the  independence  of  Europe,  mount  among  nations  as  among  men. 
But  Charles  the  Fifth  found  a  Maurice  and  we  may  rest  assured  that  the  rise 
of  Saxony,  Ferdinand  the  Second  a  of  any  European  power  to  an  exorbi- 
Gustavus  Adolphus,  and  Louis  the  tant  degree  of  power  would  lead  to 
Fourteenth  a  Marlborough  to  oppose  results  similar  to  those  that  have  been 
and  overthrow  their  deep-laid  schemes  again  and  again  witnessed  in  the  past." 
of  aggrandizement.  We  may,  perhaps,  See  Seeley's  Expansion  of  England,  77. 
conclude  from  these  and  from  subse-  '  Le  droit  des  gens,  ou  principes  de 
queut  examples  that  since  the  estab-  la  loi  naturelle  appliques  k.  laconduite 
lishment  of  standing  armies  it  is  the  et  auz  affaires  des  nations  et  des  sou- 
tendency  of  some  particular  state  to  verains  ;  a  new  edition,  by  Pradier- 
become  too  powerful  for  the  peace  and  Foder6,  appeared  in  Paris  in  18G3. 
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becoming  first-class  powers,  or  avert  the  partition  of  Poland 
The  peace  of  Versailles  (1783),  in  which  England,  France 
Spain,  Holland,  and  the  United  States  united,  introduced  i 
new  and  most  important  principle.  There  is  nothing  in  th< 
law  of  nations,  so  this  pacification  solemnly  attests,  whiel 
condemns  a  revolt  of  a  colony  when  successful ;  and  foreigi 
states,  interfering  in  such  revolt  on  behalf  of  the  insurgents 
will  be  admitted  by  the  offended  state  as  parties  to  a  genera 
pacification  by  which  the  independence  of  the  revolted  statei 
is  affirmed.  Two  conflicting  elements  become  from  this  tinw 
discernible  in  the  sphere  of  public  international  law.  Th< 
first  is  that  of  humunitarianism,  seeking  to  subordinate  all  po 
litical  communities  to  a  general  law  based  on  morality.  Thi 
second,  while  admitting  that  morality  should  govern  nationf 
as  well  as  individuals,  maintains  that  there  can  be  no  absolute 
and  universal  standard  of  morality;  that  what  is  moral  d& 
pends  more  or  less  upon  circumstances ;  and  that  when  uatioDC 
differ  in  this  respect,  force  must  determine.^  There  is,  nc 
doubt,  much  truth  in  the  position  that  nations  cannot  be 
governed  by  any  speculative  system  of  political  philosophy; 
and  that  Vattel,  so  far  as  he  sought  to  establish  a  universal 
code,  failed^  At  the  same  time  it  cannot  be  denied  that  in 
making  morality  the  final  standard  for  nations,  as  well  as  for 
individuals,  he  did  a  great  work.  Men  have  since  then  dif- 
fered as  to  what  was  politically  moral,  but  none  have  under- 
taken to  vindicate  a  cause  whose  immorality  they  admitted. 
g  130.  The  French  Revolution,  in  its  early  enthusiasm,  set 
forth  a  humanitarianism  which  tended  to  extin- 
Revoiution  guish  all  nationalism  ;  in  its  later  stages,  an  exalta 
riphts^of  tion  of  nationalism  which  tended  to  extinguish  all 
states.  humanitarianism.     Xot  only  when  the  Revolution 

reached  its  climax  were  foreign  nations  declared  to  be  entitled 
to  throw  off  their  old  governments,  but  they  were  forced  tc 
do  so;  what  were  called  republics  were  established  in  Italj 
and  in  Belgium;  and  finally,  under  Napoleon,  the  Germar 
Empire  was  swept  away,  and  princes  from  Napoleon's  tamilj 

*  As  the  representative  of  the  latter    such  dcs   neuesten  Eaopaischan  Vol 
view  is  cited  J.  J.  Moser,  whose  Ver-    kerrechts  was  published  in  1778, 
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^  placed  on  the  thrones  of  Spain,  of  Holland,  of  West- 
phi^lia,  and  of  Naples.  Napoleon  dominated  the  land,  and 
blished  the  continental  system  by  which  all  foreign  goods 
confiscated,  unless  received  under  French  permit,  while 
^^C'lfti^d  controlled  the  sea,  claiming  to  capture  all  vessels  sail- 
11^  S"  ^^  French  ports.  In  this  collision,  neutral  rights,  on  the 
cc>ii  t:inent,  almost  ceased  to  exist.  Each  of  the  two  great  com- 
l>«^t:«,nts  did  what  subserved  his  own  interests,  and  appealed  to 
tl^o  law  of  nations  chiefly  as  an  argument  against  his  adver- 
sa.i-y,  rarely,  as  a  rule,  for  himself. 

§   131.  The  congress  of  Vienna  found  international  law  in  a 

*'t«^te  of  chaos.    The  object  of  the  congress,  of  which 

A.ii8tria,  Prussia,  Russia,  France,  and  England  took   of  Vienna 

the    control,  was  to  constitute  by  treaty  a  new  and   fJStfma^. 

P^frnanent  system   of  European  public   law.     The 

system  thus  instituted,  to  which  England,  however,  gave  only 

*•   I>a.rtial  and  temporary  assent,  was  mutual  insurance  by  the 

legitimate  sovereigns  who  werQ  parties  to  the  contract.     As  a 

P>*eliminary  measure  a  partition  of  Europe  was  made  in  such  a 

^^^«iy ,  it  was  alleged,  as  best  to  establish  the  equilibrium  of 

P^^'vv'er,  but  really  as  best  to  subserve  the  interests  of  the  prin- 

^^I>al  contracting  parties.     England's  colonial  conquests  were 

ured  to  her;  Gibraltar  was  to  be  retained  by  her,  and  she 

ived  a  large  portion  of  the  indemnity  levied  on  France  for 

the  expenses   of  the  occupation.      The  partition  of  Poland, 

'*^  iquitous  as  it  was,  and  hostile  to  the  principles  of  legitimacy 

the  congress  was  supposed  especially  to  represent,  was  validated. 

^^-rts  of  Saxony,  which  had  been  loyal  to  Napoleon  to  the 

^■^<l,   were  given  to  Prussia,  whose  alliances  with  him  had 

"^^eti   only  temporary.     Nothing  was  done  to  interfere  with 

th^    pretensions  of  England  to  a  control  of  the  high  seas;   all 

^^^*^t    the  congress  did   was  to   establish   what  was  called  a 

-Hc>ly  "  Alliance  between  the  four  leading  continental  powers, 

^y    v^rhich  the  equilibrium  or  balance  of  power  then  existing 

^'^asa    to  be  made  permanent.     The  alliance  was  not  of  nations  ; 

^^    "^^^j^as  of  sovereigns,  and  was  purely  despotic.     No  matter 

uow-    atrocious  might  be  the  invasions  by  a  sovereign  of  his 

V^^I>le'e  constitutional  rights,  there  was  to  be  no  interference 

^y    Ilia  allies.     But  if  a  nation  should  rise  up  to  vindicate  its 
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rights,  then  the  other  sovereigns  were  to  intervene.    It 
manifest  that  such  a  system  contained  in  itself  the  seeds 
dissolution.    It  was  based  on  an  assamption  no  longer  tol 
able,  that  of  the  divine  right  of  kings ;  and  the  very  monarcl^  — 
who  claimed  to  be  thus^w?'^  divino  entitled  to  rule  Europe  ^S" 
perpetuity — the  emperors  of  Austria,  of  Russia, and  of  Prussc  ^ 
— owed  their  titles  not  to  legitimacy,  but  to  treaty,  to  revol 
tion,  or  to  conspiracy.     Wellington   and   Castlereagh,  wh 
appeared  for  England,  conscious  that  if  legitimacy  were  th 
test,  the  prince  they  reprcHented  would  have  no  title  to  th^ 
throne,  and  that  if  they  should  announce  that  legitimacy  w 
to  rule  the  world  all  England  would  be  in  a  revolt,  were  car 
ful  to  say  nothing  to  sanction  the   legitimistic  pretensions^^ 
And  very  soon  the  alliance  proclaimed  by  the  congress  received^ 
a  death-blow.   It  is  true  that  at  the  congress  of  Lay  bach  (1821)^ 
the  allies,  in  the  teeth  of  remonstrances  from  the  English  gov — 
erument,  undertook  to  regulate  Neapolitan  and  Spanish  aifairs, 
and  in  the  congress  of  Verona,  in  1822,  authorized  France  to 
march  troops  to  su|»port  the  Spanish  king  against  hid  own  re- 
volted subjects.     But  when  the  South  American  dependencies 
of  Spain  and  Portugal  declared  themselves  independent,  their 
independence  was  recognized  by  England,  Canning,  then  prime 
minister,  making  the  memorable  statement,  that  in  this  recogni- 
tion he  had  invoked  the  new  world  to  redress  the  balance  of 
the  old.    Nor,  audacious  as  this  appeared,  was  it  a  mere  personal 
or  party  boast.    The  tory  administration  of  Wellington,  which 
succeeded  that  of  Cannitig,  ratified  not  only  these  recognitions, 
but  the  alliance  with  the  revolutionary  government  of  Greece 
in  its  revolt  against  the  legitimist    government   of  Turkey. 
And  as  a  final  shock  to  the  Holy  Alliance  came  the  revolution 
in  France,  by  which  the  Orleans  family  were  placed  on  the 
throne,  and  the  consequent  support  given  by  France  and  Eng- 
land to  the  Belgian  repudiation  of  Dutch  authority,  by  which 
Belgium,  which  had  been  solemnly  assigned  to  Holland  by  the 
congress  of  Vienna,  was  made  an  independent   state.      The 
congress  of  Vienna,  therefore,  embodying  the  reactionary  tem- 
l)er  of  conservatism,  seeking  to   wipe  out  the  work  of  the 
French  Revolution,  was  as  ineftective  in  establishing  a  perma- 
nent system  of  international  law,  as  had  been  the  revolution 
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whose  action  it  undertook  to  correct.  The  attempt  to  base  a 
unit  J  of  nations  on  legitimacy  had  failed,  as  had  the  attempt 
to  base  that  unity  on  the  sentimental  humanitarianism  of 
the  early  French  revolutionists,  or  the  military  ascendency 
of  Napoleon  L^ 

§  132.  The  downfall  of  the  Orleans  dynasty  i  n  1 848  had  several 
remarkable  international  effects.  The  catastrophe,  in  ^^ 
the  first  place,  was  induced  by  two  conspicuous  acts   queuoesof 
of  liouis  Philippe,  on  which  it  placed  the  seal  of  con-   Orleans  dy- 
deiu  nation.     He  had  alienated  not  only  his  Euro-  °**^-^' 
pean  allies,  but  a  large  portion,  of  his  own  subjects,  by  the 
underhand  management  by  which  he  attempted  to  place  one 
of  his  sons  on  the  throne  of  Spain  ;  and  he  was  untrue  to  the 
popular  element  in  the  constitution  which  he  had  accepted 
^^hen  called  to  the  throne.     JLis  overthrow  would  not  have 
oeen  so  complete  had  it  not  been  felt  that  he  had  been  disloyal, 
'^ot  only  to  his  own  principles,  but  to  the  jirinciples  of  fairness 
*>i<i  self-restraint  in  dealing  with  other  states.    His  fall,  there- 
to j-e,  which  there  was  not  a  hand  among  his  brother  monarchs 
'^*'ted  to  arrest,  or  a  voice  in  foreign  nationalities  lifted  to 
^**ment,  showed  that  there  was  a  conscience  among  princes  as 
^'^11  as  people,  which  would  resent  underhand  attempts  at 
^grgrandizement,  if  not  disloyalty  to  constitutional  pledges. 
Sut  the  consequences  of  the  fall  of  Louis  Philippe  were  still 
r^^ore  remarkable.     The  impulse  which  drove  him  from  the 
throne   almost  revolutionized   central   Europe.      The  ruling 
ft*  »n  ily  of  Austria  was  saved  from  deposition,  it  is  true,  by  the 
^■^  tervention  of  Russia,  and  the  king  of  Prussia  was  aided  in 
his   etibrts  to  suppress  the  national  movement  of  1848  by  Rus- 
^■^     »nd  Austria.     The  Holy  Alliance,  therefore,  in  this  way 
ass^^xted  itself  by  the  interposition  of  Russia   as  the  protec- 
^^^^    CDf  the  sovereigns  of  Prussia  and  Austria  from  revolution. 
"'^^t;     this  was  the  last  appearance  on  the  political  stage  of 
-t^ru^^ia^  Austria,  and  Russia  as  reciprocal  guarantors;  and 
tn^     exceptional  excuses  that  were  given  for  the  interference 
^*  -t^ussia  showed  that  the  permanent  alliance  of  the  congress 
^^  ^^ienna  had  ceased  to  exist. 


^e  on  this  topic,  Holtzendorff,  u(    surles  Elements  do  droit  int.,  4th  vol. ; 
^P"  »      1197;    Lawrence,   Commentarieii    Pierantoui, Storia del  diritto  int.,  1876. 
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§  133.  The  object  of  the  treaty  of  Vienna  was  to  perpetuate 
Modiflca-      ^"  Europe  the  dynasties  that  existed  prior  to  the 
tionsby        French  Revolution,  and  especially  to  exclude  all 
of  Paris  of  members  of  the  Bonaparte   family  from   political 
power.     The  result  of  the  French  Revolution  of 
1848  was  to  give  the  presidency  of  the  new  republic  to  Louis 
Napoleon  Bonaparte,  whom  Napoleon  L  had  designated  as  his 
heir ;  and  subsequently,  by  a  coup  (Tiiat^  sanctioned  by  a  popu- 
lar vote,  Louis  Napoleon  became  emperor,  the  dynasty  being 
rercstablished  in  his  family.     It   might  have  been  sup{X)8ed 
that  the  sovereigns  whose  predecessors  bad  united  in  putting 
the  Bonaparte  family  under  the  ban  would  have  interfered, 
had  they  the  power,  to  prevent  this  defiance  of  the  adjudica- 
tions of  the  Vienna  Congress.     But  they  had  not  the  power, 
and,  even  if  they  had,  it  is  questionable  whether  any  one  of 
them  would  have  had  the  temerity  to  undertake  a  second 
war  for  the  establishment   of   legitimacy  in   France.     Tlie 
general   acquiescence,  therefore,   in    the   restoration   of    the 
Bonaparte  dynasty  in  France  signified  a  general  acquiescence 
in  the  repudiation  of  the  duty  of  intervention  in  favor  of 
legitimacy  which  the  Vienna  Congress  proclaimed.     And  it 
is  a  remarkable  fact  that  the  re-establishment  of  Napoleonic 
imperialism  in  France,  so  far  from  being  regarded  with  anger 
or  fear,  was  welcomed  by  the  other  great  powers.     It  was 
plain  that  France  would  not  tolerate  either  of  the  Bourbon 
dynasties;  and  the  Orleans  family  in  particular  had  always 
been  disliked  by  the  courts  of  Russia  and  Austria,  and  had 
made  itself  detestable  in  England  by  its  intrigues  for  the 
j»osses8ion  of  the   Spanish    throne.      The   only  alternatives, 
therefore,   were  the   republic    and   Napoleonic   imperialism. 
The  republic  had  already  sufficiently  exhibited  its  capacity 
for   revolutionary  propagaiidism    to   make   it   the  object  of 
unqualified  dread  and  dislike  on  the  part  of  the  continental 
courts ;  and  not  only  was  the  revival  of  Napoleonism,  which 
claimed  in  its  new  attitude  to  be  a  system  of  peace,  in  itself 
preferable  to  republicanism,  which  was  war,  but  Louis  Napo- 
leon took  the  first  opportunity  to  show  that  his  policy  was  to 
be  conservative,  so  far  as  the  established  institutions  of  Europe 
were   concerned.      England    had    been   the   most  implacable 
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ad '^^  dreary  of  his  uncle,  and  to  England  the  firet  French  era- 
pi  t-^  had  finally  succurabed  ;  but  in  England  Louis  Napoleon 
foviTid  a  kindly  welcome  during  his  exile;  he  had  been  re- 
ceiji^^  as  a  prince  by  the  Englisli  aristocracy,  and  had  served 
9UB  sk  volunteer  policeman  during  some  momentary  disturbances 
\ti  X«ondon ;  he  took  the  first  opportunity,  when  elected  presi- 
dent, to  announce  his  determination  to  establish  intimate 
political  relations  with  England  ;  and  outrageous  as  was  the 
coup  (ViiaU  it   received  the  cordial  support  even  of  leading 
English  statesmen.     Nor  was  he  less  successful  in  conciliating 
the    autocratic  courts.     He  found,  when  he  entered  on  the 
presidency,  Rome  under  the  control  of  a  popular  government 
which  had  been  aided  by  the  French  republican  authorities ; 
he   'withdrew  the  French  troops,  and  co-operated  in  the  re- 
cetablishment  of  the  pope.    It  is  true  that  in  part  from  his  de- 
termination to  take  a  leading  position  in  Europe,  in  part  from 
*n  irrepressible  tendency  to  conspiracy,  which  was  one  of  the 
chief  features  of  his    remarkable  character,  he  showed   no 
roluctance  to  engage  in  war;  and  the  first  war  into  which  he 
entered  led  to  important  consequences  in  the  domain  of  inter- 
national law.    Turkey,  so  it  was  alleged,  was  threatened  with 
destruction  by  Russia,  the  consequence  of  which  would  be  the 
<^ontrol  by  Russia,  not  only  of  the  mouth  of  the  Danube,  but 
^^f^  the  Eastern  Mediterranean.     England  was  the  state  most 
^^posed  to  injury  by  such  an  aggrandizement  of  Russia;  but 
•^^poleon  III.  hastened  to  ally  himself  with  England  in  de- 
'^^uding  a  guarantee  from  Russia  of  the  integrity  of  the 
/  ^irkish    possessions.      Sardinia,   under    Victor   Emmanuel, 
^^^  *iod  in  the  war  which  followed,  and  the  alliance  was  pro- 
^^icitive  of  important  results.     It  placed  Napoleon  III.  in 
^^  iinate  relations  with  the  English  crown,  and  won  for  him 


*^<lvie8tionable  popularity  with  the  English  people.     It  ele- 


^  -cJ  Sardinia  from  an  obscure  to  a  conspicuous  position  in 

•^  *"c:>pean  politics,  and  gave  to  Victor  Emmanuel  that  confi- 

t:ial  relationship  which  afterwards  led  to  an  alliance  against 

ria.    And  the  war,  successful  in  maintaitiing  the  integrity 

nrkey  and  in  ultimately  destroying  Sebastopol,  was  closed 

'tihe  peace  of  Paris  (185(5),  in  which    England,  France, 

sia,  Austria,  Sardinia,  Russia,  and  Turkey  took  part. 
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Among  the  articles  of  this  peace,  it  was  stipulated  that  the 
Danube  should  be  open  to  free  navigation,  Russia  relinquish- 
ing her  control  over  its  mouth,  and  England  relinquishing  the 
insignia  of  universal  maritime  supremacy.  Blockades,  uoJ^bb 
actual  and  eftective,  were  not  to  be  regarded  as  binding;  the 
rights  of  neutrals  received  additional  security  ;  and  privateer- 
ing was  to  be  surrendered  by  all  the  subscribing  powers.  To 
these  conclusions  all  the  states  of  Europe  gave  in  their  adhe- 
sions. The  government  of  the  United  States  withheld  its 
assent  on  the  ground  that  the  measures  for  the  protection  of 
neutrals  were  not  sufficiently  thorough ;  and  afterwards,  dur- 
ing the  civil  war,  in  vain  endeavored,  by  assenting  specially 
to  the  provision  in  respect  to  privateers,  to  obtain  the  benefits 
of  that  provision.^ — Tlie  treaty  of  Paris  further  provided  that, 
before  war  was  actually  commenced,  the  combatants  should 
invoke  the  friendly  offices  of  an  independent  state  as  a  medi- 
ator. But  that  this  provision  was  not  regarded  by  the  parties 
as  binding  is  shown  by  the  great  continental  wars  which  fol- 
lowed, no  one  of  which  was  preceded  by  attempts  at  arbitra- 
tion.' 

§  134.   Another  important  recent  tendency  to  be  noticed 

is  that  of  the  absorption  of  minor  states.     At  one 

to  abeorp-     ^'"^^  ^^  Seemed  as  if  the  permanent  policy  of  Europe 

tionofmi-     ^as  decentralization.     Germany,  which   had   pre- 

Dor  states.         .  ,  * 

viously  been  united  under  an  imperial  control,  was 
split  up  into  a  series  of  independent  states,  some  of  them 
without  appreciable  political  power.  Spain  had  been  stripped 
of  her  colonies,  and  of  her  Italian  and  Flemish  dependencies. 
From  Turkey  Greece  had  been  torn ;  the  ancient  union  of 
Denmark  and  Sweden  was  dissolved  ;  Portugal  was  finally 
severed  from  Spain ;  England  lost  her  chief  American  colo- 
nies. The  reaction  to  annexation  and  territorial  aggrandize- 
ment was  first  exhibited  in  the  United  States,  whose  territory 
was  increased  by  the  addition  of  Louisiana  and  Florida,  to  be 
followed  by  that  of  Texas,  California,  and  Alaska.  A  still 
more  important  national  aggrandizement  flowed  from  the 
success  of  the  government   in   the   great   civil   war,  which 

1  See  infra,  §  201.  >  In/ra^  §§  216  e<  seq. 
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tepiuinated  in  1864.    It  is  true  that  this  war  brought  no  ac- 
ce^fiion  of  territory,  and  that  propositions  for  the  annexation 
oF     additional  territory  have  since  then  been  rei^elled.     But 
b"^fore  the  war  it  was  always  an  open  question  how  far  par- 
tic^nlar  states  might  be  entitled,  under  the  constitution,  to 
seoede;  and  this  right  had  been  claimed  at  the  Hartford  con- 
tention as  a  constitutional  safeguard,  and  was  the  basis  of 
the  revolutionary  action  of  the  southern  states  in  1858.     Xot 
OT)]y  was  this  claim  finally  extinguished  by  the  result  of  the 
civil  war,  but  the  chief  element  of  domestic  dissension  was 
removed  by  the  abolition  of  slavery.     Hence,  as  is  stated  hy 
HoltzendorfiV  ^^  ^^^  ^^^  until  after  this  war  and  the  extinc- 
tion of  the  element  of  discord  caused  by  slavery,  that  the 
United  States  took  the  position  of  a  leading  }>ower.     In  Eu- 
rope, also,  there  has  been  a  marked  tendency  to  consolidation. 
By  the  congress  of  Vienna,  in  1815,  Venice  was  attached  to 
Austria,  a  large  portion  of  Saxony  to  Prussia,  Genoa  to  Sar- 
dinia, and  Norway  to  Sweden ;  and  in  each  case  without  con- 
sulting the  wishes  of  the  population  annexed.     In  1859  Italy 
was  united  in  a  kingdom  under  the  house  of  Savoy.     By  the 
rapid  and  thorough  victories  in  1864  of  Prussia  in  the  cam- 
paign against  Austria,  all  the  minor  states  of  North  Germany 
were  absorbed  in  Prussia;  and  an  imperial  system  has  been 
since  established,  of  which  Bavaria,  Saxony,  and  Wurtemberg 
are  members,  and  Prussia  is  the  head,  while  the  new  en)pire 
has  become  a  maritime  power  by  the  acquisition  of  seaports  to 
the  north.     The  vast  colonial  system  of  England,  impaired  by 
the  American  Revolution,  was  increased  by  new  conquests  \n 
India,  while   in    1878  Cyprus  was  acquired,  and   in   1882   a 
dominant    influence   in    Egypt.      In    1860    France   acquired 
Savoy,  and    in   1882   took  virtual    possession  of  Tunis  and 
Madagascar.     In  1877  Russia,  in  teeth  of  the  lesson  of  Se- 
bastopol  (by  which  England  and  France  were  supposed  to 
have  tausrht  her  at  such  enormous  cost  that  she  must  not 
interfere  with  Turkey),  proclaimed  war  on  Turkey,  and  after 
a  victorious  campaign  obtained,  by  the  treaty  of  San  Stcfano, 
of  March  3,  1878,  considerable  accession  of  territory.     This, 
however,  was  reduced  by  the  general  pacification  eftected  by  the 

^  Op.  cit.,  1199. 
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congress  of  Berlin,  in  the  fall  of  the  same  year,  England  obtain- 
ing in  that  congress  the  cession  of  Cyprns.  Russia,  also,  be- 
tween 1886  and  1880,  has  been  vastly  increasing  her  poBsessions 
in  Asia.  The  consequences  of  these  territorial  changes  are  of 
much  interest  in  connection  with  the  topic  before  us.  In  the 
first  place,  they  diminish  the  probability  of  war  by  diminishing 
the  number  of  parties  by  whom  war  can  be  begun.  In  the 
second  place,  they  make  the  institution  of  pacific  and  liberal 
reforms  more  practicable  by  the  diminution  of  the  parties 
whose  assent  is  required  to  a  change.  In  the  third  place,  each 
of  these  territorial  changes  has  been  in  defiance  of  the  princi- 
ple of  jure-divino  legitimacy,  and  has  hence  been  a  ratification, 
if  not  of  a  popular  scheme  of  government,  at  least  of  the  right 
to  change  institutions  from  time  to  time  as  policy  requires. 
And  several  important  ameliorations  of  the  old  rules  of  inter- 
national law  have  followed  this  reconstruction  of  states.  Ky 
a  convention  held  in  Geneva  in  1864  rules  were  adopted  for 
the  better  treatment  of  wounded  prisoners.  In  1866  Prus- 
sia, Italy,  and  Austria  united  in  urging  the  adoption  of  the 
rule  proposed  by  the  United  States,  that  private  property 
should  not  be  the  subject  of  capture  at  sea;  and  thdugb  this 
was  not  accepted  by  France  or  England,  its  general  recognition 
may  be  regarded  as  only  a  question  of  time.^  The  abolition  of 
slavery  in  the  United  States  and  in  Russia  removes  any  doubt 
from  the  question  whether  slavery  is  an  oftence  by  the  law 
of  nations.  The  increase  of  railroads,  with  tunnels,  by  which 
even  the  barriers  of  the  Alps  have  been  removed  ;  the  estab- 
lishment of  telegraphs,  by  which  instantaneous  communication 
can  be  had  with  all  civilized  states  in  Europe  and  America, 
have  done  much  to  unite  these  states  in  a  community  of  inte- 
rests, which  miike  war  the  more  unlikely,  by  making  it  the 
more  distressing  and  the  more  destructive. 

III.  Independent  Sovereignty,  its  Inviolability  and 

Incidents. 

§  135.  The  independent  sovereignty  of  states  is  the  basis  of 
public  international  law,  just  as  equality  in  the  distribution  of 
rights  is  the  basis  of  municipal  law.    As  far  as  concerns  muui- 

1  Infra  J  §§  216  e/  setj, 
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cipal  law,  in  its  proper  sense,  all  individuals  have  the  same 
rights;  so  far  as  concerns  public  international  law  in 
its  proper  sense,  all  nations  have  the  same  rights,  the  dent'wSver- 
weak  being  entitled  to  the  same  respect  as  the  strong,  ®I5J^^  °^ 
the  small  as  the  great.  Important  public  interests  are  sentiai  to 
subserved  by  this  equalization  of  states  in  the  eye  of  tion. 
the  law.   If,  in  order  to  obtain  the  rights  of  indepen- 
dence, size  and  strength  were  necessary,  then  small  and  weak 
states  would  cease  to  exist.     Yet  such  states  have  a  peculiar 
value  in  the  system  of  the  world.     They  supply  to  nationalities 
distinctive  institutions  of  which  they  would  otherwise  bede- 
prived.     They  are  non-conductors  intervening  between  great 
states  and  intercepting  collisions  which  would  otherwise  be  of 
constant  occurrence.     If  we  do  not  admit  such  inviolable  in- 
dependent sovereignty  we  pave  the  way  for  a  centralized  uni- 
versal government  which  would  be  destructive  of  all  free 
civilization.* 

§  136.  A  state  to  be  thus  independent  must  be  a  specific 
territory  inhabited  by  a  nation  permanently  subject,    specific 
80  far  as  foreign  relations  are  concerned,  to  a  com-   ^J^^uS 

'  The  equality  of  independeut  states  detenniniDg  domicil.     In  the  United 

is    a    theorj  generally   accepted    by  States  there  are  as  many  distinct  domi- 

writers  on  international  law,  especially  cils  as  there  are  States.     In  Germany 

by  those  who  belong,  as  do  some  of  the  this  is  the  case  with  Oldenburg ;  and  the 

most  eminent,  to  states  not  of  the  first  same  distinction  applies  to  Austria  and 

rank  for  size  or  population ;  e,g.^  Bel-  Hungary  as  to  the  several  states  com- 

gium  and  Italy.   It  is  also  defended  by  posing  the  German  empire,  to  the  Con- 

Wheaton,  Uistoire  des  progr6s  au  droit  federated  cantons  of  Switzerland,  and 

des  gens,  Premiere  p^riode,  §  2.     It  is  to  the  United  Republics  of  Central  and 

disputed  by   Prof.   Lorimer   (Law    of  South  America.     See  infroy  §  254. 

Nations,   i.  182  et  »eq.)j  who  argues  It  is  no  little  credit  to  England  that, 

that  at  the  best  it  can  only  be  regarded  however   little  inclined    her    leading 

as  a   vague  generality.     In   point  of  statesmen  were  to  respect  the  rights  of 

fact,  states  of  great  power  and  wealth  neutrals  in  the  great  struggle   with 

necessarily  obtain  a  great  ascendency  Ni^leou,  her  courts  were  in  the  main 

over  weaker  and  poorer  states.    Euro-  true  to  that  leading  principle  of  interna- 

pean  aflfairs,  for  instance,  are  settled  by  tional  law  which  asserts  the  equal  in- 

the  **  five  powers  ;**  maritime  afl'airs  by  dependent  rights  of  sovereign  states, 

maritime  nations.    See  Nys,  Le  Droit  This  was  eminently  the  case  with  Lord 

de  la  Guerre,  101  et  seq.  Stowell,  who  during  that  great  conflict 

The  question  in  the  text  is  not  to  be  presided  in  the  English  admiralty, 
confounded  with  that  of  sovereignty  as 
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but  not  moil  government  whose  authority  is  coextensive 
frovern-  with  the  territory.  The  political  character  of  the 
™^°  '  government  is  immaterial.     It  may  be  an  absolute 

monarchy,  or  an  oligarchy,  or  a  repul)lic;  it  may  be  a  federa- 
tive or  a  clopely  consolidated  state ;  all  that  is  requisite  is  that 
there  should  he  a  settled  government,  coextensive  with  the 
territory  governed,  capable  of  entering  into  binding  relations 
with  foreign  powers.    Size,  power,  religious  type,  have  nothing 
to  do  with  the  question  of  international  rights.   "The  smallest 
republic  is  as  much  a  sovereign  state  as  is  the  most  powerful 
empire."*     The  test  is  capacity  to  bind  the  nation  occupying 
the   territory   under  consideration.     On   this  ground   Lord 
Stowell  held   that   the  governments  of  the  North   African 
states,  in  existence  in  his  day,  were  to  be  regarded  as  compe- 
tent, for  tlie  time  being,  to  execute  valid  treaties,  though 
their  notions  of  international  law  were  in  some  important 
respects  different  from  those  obtaining  on  the  continent  of 
Europe.'     It  makes  no  difference  internationally  in  what  way 
the  functions  of  a  governnient  may  have  been  distributed,  if  it 
has  the  exclusive  power  of  dealing  with  foreign  nations.    For 
instance,  Austria  and  Hungary  may  be  in  many  respects  dis- 
tinct and  sovereign  states,  and  the  states  of  the  American 
Union  are  each   in    some    respects  sovereign,  yet  this  in  no 
respect  affects  the  fact  that  the  court  of  Vienna  is  the  only 
international  organ  of  Austria  and  Hungary,  and  the  Federal 
government  at  Washington  is  the  only  international  organ 
of  the  United  States. 

§  137.  To  make  a  state  a  member  of  the  family  of  nations 
Modes  of  80  as  to  constitute  it  one  of  the  factors  by  which 
Bovereignty  international  law  is  determined,  it  must  be  sover- 
eign. In  this  connection  the  following  distinctions  have  been 
taken. 

(1)  Half -sovereign  states,  as  they  have  been  called,  are  vassal 
states  whose  suzerainty  is  vested  in  a  superior  power.  Mr. 
Wheaton  places  under  this  category  the  North  American 
Indian  tribes,  to  whom,  by  the  supreme  court,  the  status  of  quasi 

»  Vattol,  Prelim.,  s,  18;  MarshaU,  C.        «  The  Helena,  4  Rob.  Ad.  3. 
J.,  The  Antelope,  10  Wheat.  6G. 
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sovereignty  has  been  assigned ;  and  while  the  United  States 
government  has  not  hesitated  to  wage  war  on  and  make  trea- 
ties with  those  tribes,  it  woald  not  tolerate  any  attempt  on 
their  part  to  make  treaties  with  foreign  states.    As  European 
illustrations    of   half-sovereign    states,    may    be    mentioned 
Monaco,  which  is  under  the  protection  of  Sardinia;  Marino, 
which  is  under  papal  protection ;  Transvaal,  which  is  under 
the  protection  of  England;  and  Tunis,  which,  since  1881,  is 
under  the  protection   of   France.      Whether   Bulgaria  and 
Sgypt  fall  under  this  head  are  questions  still   open.     And 
whether  there  is  such  a  distinctive  group  as  "  half-sovereign" 
Btates  has  been  doubted  with  good  reason.*    No  matter  what 
powers  such  a  vassal  state  may  hold  in  reference  to  its  suzerain, 
^  it  has  no  power  of  dealing  with  foreign  states,  it  is  not, 
according  to  international  law,  a  member  of  the  family  of 
J^tious. 

(2)  Confederacy  of  states  {Staaten-bund).  The  states  which 
are  membere  of  confederacies  of  this  class  reserve  the  right  to 
^^gotiate  in  public  affairs  with  foreign  powers,  and  are  bound 
to  their  associates  only  by  treaty  to  performance  of  specific 
objects  which  are  not  inconsistent  with  the  maintenance  of 
their  sovereignty  so  far  as  concerns  their  relation  to  foreign 
powers.  As  a  Staaten-bund  are  to  be  regarded  the  members  of 
tlie  Qerman  empire. 

(3)  A  confederated  state  {Bundestaat)^  on   the  other  hand, 
absorbs  the  entire  sovereignty  of  its  members,  so  far  as  con- 
cerns  their  relations   to  foreign   powers.     They  may  retain 
their  sovereignty  for  many  domestic  purposes;  they  may  be 
Sovereigns  in  relation  to  each  other  as  to  many  important 
Particulars;  but,  as  members  of  the  family  of  nations,  they 
have  ceased  to  exist.     Under  this  head  are  to  be  classed  the 
^'^ited  States  of  America  and  the  Swiss  confederacy. 

C'*)  A  union  of  sovereignties ^  as  is  the  case  with  Norway  and 
^^'^^den,  and  with  Great  Britain,  which  contains  the  sovereign- 
'®^     of  England,  Ireland,  and  Scotland,  united  under  a  com- 
absolute  legislature  and  sovereign. 


tnbbs,  Suzeraintj,  or  the  rights    supraf  1207;   Jellinek,  Die  Lehre  yon 
r***^^  ^^^utiesofsazerain  and  vassal  states,     den  Staatenverbindungen,  1882. 
'^'■'^on,    1882;    see   Holtzendorff,    ut 
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(5)  A  personal  union,  in  which  certain  sovereignties  are 
temporarily  united  under  a  common  prince.  This  was  the 
case  with  the  uniou  of  Great  Britain  with  Hanover,  during 
the  reigns  of  the  first  four  Hanover  kings ;  and  with  the  union 
of  the  empire  with  Flanders  and  Spain  under  Charles  V.,  and 
of  Castile  and  Arragon  under  Ferdinand  and  Isabella.  At 
present,  the  same  relations  exist  between  Luxemburg  and 
Holland.  Under  such  a  union  the  function  of  declaring  the 
political  relations  of  the  united  countries  is  with  the  common 
prince.  It  should  be  observed  that  the  mode  in  which  a  state 
expresses  itself  diplomatically  has  nothing  to  do  with  the 
question  of  its  reception  as  a  sovereign  power.  It  may 
act  through  committees  appointed  by  legislative  bodies,  as 
was  the  case  with  Holland ;  or  through  embassies  appointed 
by  the  president  and  senate,  as  is  the  case  with  the  United 
States;  or,  as  in  England,  by  an  embassy  appointed  by  the 
sovereign  nominally,  but  virtually  by  the  prime  minister,  who 
depends  for  his  appointment  on  the  action  of  the  house  of  com- 
mons. These  questions  are  not  material.  The  only  question 
to  be  determined  is  whether  the  functionary  speaking  for  the 
state  is  actually  entitled  so  to  speak.^ 

§  138.  It  is  a  part  of  the  law  of  nations  that  a  sovereign 

state  is  entitled  to  deference  as  such  by  other  sove- 

tieseiftRied   f^ig^ties.  This  deference  is  shown  in  various  ways: — 

to  political        1.  To  the  chief  magistrate  and  chief  officials  of  a 

defercDce.  .  " 

nation.  It  was  on  this  ground  that  General  Wash- 
ington treated  it  as  an  indignity  for  the  French  ambassador 
in  the  United  States  to  address  an  appeal  to  the  people  of  the 
United  States.  The  only  person  whom  an  ambassador  is  to 
address  is  the.  sovereign  to  whom  he  is  accredited.  And  to 
him  all  due  marks  of  respect  should  be  paid.' 

*  In/rOy  §§158,  505.  The  question  of  *  In  England  prosecations  for  libel- 
form  of  government,  it  will  be  gathered  ing  and  inviting  the  assassination  of 
from  what  has  been  said,  has  nothing  foreign  sovereigns  have  been  sustained, 
to  do  with  that  of  sovereigntj.  Everj  See  Phill.,  ii.  48  (3d  ed.)  ;  R.  r,  Peltier, 
nation  has  a  right  to  choose  the  form  28  St.  Tr.  530  ;  R.  v.  Most,  L.  R.  7  Q. 
of  government  it  considers  best  adapted  B.  D.  244. 
to  its  condition.     Hartmann,  §  8. 
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2.  To  the  insignia  and  marks  of  the  sovereignty  of  the  state. 
An  insult  to  these  is  an  insult  to  the  sovereign.^ 

3.  To  the  relationship  of  sovereign  to  subject.  The  inter- 
ference of  one  state  in  the  affairs  of  another  is  a  breach  of  in- 
ternational law. 

4.  To  inviolability  of  soil.  No  nation  has  a  right  to  in- 
trude on  the  soil  of  another,  unless  when  necessary  for  self- 
defence.* 

This  inviolability  precludes  the  passage  of  an  armed  force 
of  another  sovereign  through  the  territories  of  an  indepen- 
dent sovereign  ;  and  for  a  neutral  sovereign  to  give  the  right 
of  passage  over  his  soil  to  the  armed  force  of  a  belligerent  is 
a  gross  breach  of  neutrality.*  But  permission  to  a  sove- 
reign, not  a  belligerent,  to  take  his  troops  over  an  indepen- 
dent state  is  sometimes  given  as  a  matter  of  courtesy.* 

§  139.   A  sovereign   is  entitled,  also,  to  demand   from   a 
foreign  state  an  indemnity  for  any  wrong  which    And  to 
his  subjects   may  have  suffered   from  such  state.*  pjot^^aion 
Before,   however,  a  claim   of    this    class    can    be 
pressed,  the  subject  must  have  been  refused  relief  by  the  au- 
thorities of   the  state  offending.     All  reasonable  efforts  on 
his  part  to  obtain  such  relief  must  be  exhausted,  before  his 
sovereign  is  justified  in  interposing  in  his  behalf.    Nor  can  he 
rightfully  ask  his  own  sovereign  to  redress  wrongs  inflicted  on 
him  which  were  incidental  to  the  peculiar  system  of  the  country 
which  he  selected  as  his  residence.    He  should  have  acquainted 

1  Insults  to  the  flag  have  been  re-  «  Infra,  §§  146,  239,  248.     As  to  ter- 

garded  as  grounds  for  withdrawal  of  ritorial  waters,  see  tn/ra,  §§  189  and  240. 

an  embassy,  and  where  no  apology  is  *  Infra,  §  248. 

given,  may  be  cause  for  war.  The  re-  *  Mr.  Seward,  in  1861,  ofl'ered  the 
fosal  of  maritime  ceremonials,  when  British  government  permission  to  trans- 
established  by  custom,  may  lead  to  port  British  troops  across  the  state  of 
grave  difficulties.  They  cannot  be  ex-  Maine,  Quebec  being  then  blockaded 
acted,  however,  except  within  cannon  by  ice.  This,  however,  was  excepted 
shot  of  the  shore  of  the  sovereign  to  toby  the  state  of  Maine,  and  the  British 
whom  such  ceremonial  is  due.  They  government  did  not  avail  itself  of  the 
consist  in  lowering  the  flag  and  saint-  ofl'er.  A  correspondence  on  the  same 
ing  ships  of  war,  forts,  fortifications,  topic  will  be  found  in  Hamilton's 
and  foreign  sovereigns,  in  their  terri-  Works,  vol.  iv.  p.  48. 
torial  waters.  All  other  ceremonials  are  '  See  Fleeger  v.  Pool,  1  McLean,  185  ; 
matters  of  courtesy.  11  Pet.  185. 
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himself  with  that  system  before  he  put  himself  under  its 
power.  It  is  only  for  flagrant  wrongs,  not  part  of  such  sys- 
tem, and  for  which  the  country  inflicting  will  give  no  satis- 
faction, that  he  can  call  on  his  own  sovereign  to  exact  redress. 
That  a  military  servant  of  a  belligerent  is  responsible  only  to 
his  own  sovereign  will  be  hereafter  seen.* 

§  140.  The  recognition  of  a  state  as  independent  is  not  neces- 
sary to  constitute  its  independence,  nor  is  it^  inde- 
tion'^depen-  pendence  constituted  by  such  recognition.  It  must  be 
d?M;retion.  recollected  that  independent  sovereignty  may  come 
about  in  several  ways.  A  desert  country  may  be 
occupied  by  settlers,  no  prior  civilized  state  having  existed  on 
the  same  soil.  A  colony  or  a  component  part  of  a  parent  state 
may  revolt.  Several  small  states  may  unite  to  form  a  large 
state.  But  whatever  may  be  the  way  in  which  the  new  state 
may  be  formed,  its  recognition  depends  upon  the  discretion  of 
the  recognizing  state.  This  recognition  may  be  in  several 
ways.  It  may  be  by  formally  receiving  ambassadors  from 
the  state  seeking  recognition;  it  may  be  by  treaty;  though  it 
is  not  regarded  as  granted  by  a  license  to  subjects  to  trade 
with  sulyects  of  the  state  seeking  recognition.  But  whatever 
may  be  the  mode  of  recognition,  it  is  dependent  on  the  dis- 
cretion of  the  state  by  whom  it  is  made.  In  some  cases — e.g,^ 
the  recognition  by  France  of  the  United  States,  and  the  recog- 
nition of  the  South  American  republics  by  England — it  may 
be  made  promptly  to  further  a  particular  political  end;  in 
other  cases  it  may,  in  the  same  view,  be  long  delayed.  But 
in  any  view  it  is  a  matter  of  grace,  to  be  granted  at  discretion.* 
Recognition  of  an  insurgent  government  as  an  independent 
sovereign  is  not  intervention,  and  is  not  by  itself  cause  of  war ; 
nor,  d  fortiori^  as  will  be  presently  seen,  is  the  recognition  of 
such  insurgent  as  a  belligerent.  The  rule  generally  adopted 
is,  that  a  government  de  facto  may  be  acknowledged  hy  other 
states  as  soon  as  such  government  has  the  power  and  the  in- 

>  Infra^  §  210.  Delia  nazionaliti  come  fundamento  del 

'  See  on  this   topic  Holtzondorff,  ut  diretto  delle  geDti,   1851  ;   Esperson, 

tup,  1208;  citing  Spenceon  recognition  II  principiodi  nazionalit&i  1868;  Gago- 

ot  Sonthern  Confederacy,  3d  ed.,  1662  ;  dan,  La  Nationality,  1879. 
Gibbs,   Recognition,    1863 ;    Mancini, 
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t^lon  to  maintain  its  independence  and  to  fulfil  its  inter- 
^».tiional  obligations.  X  de  facto  government  so  established 
^^t^tTicls  on  the  same  footing  as  a  legitimate  government.* 

§     141.  Recognition  of  an  insurgent  government  as  a  bel- 
tigerent  is  to  be  distinguished  from  a  recognition 
^t*  Buch  government  as  an  independent  power.    The   Benis:er. 

'I  °        .   .  ^  ^  ency  may 

*Htter  recognition  may  be  deferred  until  the  contest  bedisUnc- 
*^^tween  the  insurgents  and  the  parent  state  is  prac-   recoguized. 
^'^cally  over;  the  former  recognition  is  given  usually 
"^lien  the  insurgents  have  a  permanent  and  efficient  military 
^^ganization,  and  always  when  the  insurgents  are  recognized 
^  belligerents  by  the  parent  state.*    The  last  condition,  how- 
ever, is  not  necessary  in  cases  where  the  insurrection  assumes 
the  position  of  a  civil  war,  and  when  the  usual  conditions  of 
ft  civil  war  exist.     During  the  late  civil  war  in  the  United 
States,  the  facts  that  the  Fe<leral  government  had  blockaded 
the  southern   ports,  and  had   agreed   to  an  interchange  of 
prisoners  with  the  southern  authorities,  were  held  by  the 
English  and  French  governments  to  be  grounds,  in  connection 
with  the  magnitude  of  the  contest,  on  which  the  recognition 
of  the  belligerent  rights  of  the  southern  government  might 
be  placed.    This  was  regarded  by  the  Federal  government  as 
precipitate  and  partial,  though  it  was  at  the  same  time  stated 
that  this  recognition  released  the  Federal  government  from  lia- 
bility for  damages  done  by  the  insurgents  to  British  interests. 
But  the  belligerency  of  the  southern  forces  was  virtually  ac- 
knowledged by  the  Federal  government,  which  subsequently 
withdrew  the  prosecutions  instituted  for  treason  and  piracy 
which  had  been  instituted  against  those  concerned  in  the  in- 
surrection.* 

>  That  in  the  United  States  questions  •  "  By  recognizing  beUigerent  rights, 

of  recognition  are  determined  by  the  neutral  powers  pronounce  no  judgment 

executive  and  legislative  departments  whatever  either  on  the  merits  of  the 

of  the  government,  see  U.  S.  v.  Palmer,  claim  or  the  probability  of  its  ultimate 

3  Wheat.  610  ;   The  Divina  Pastora,  4  vindication.    Belligerent  recognition  is 

Wheat.  52.  a  mere  declaration  of  impartiality.'*— 

*  That  a  belligerent  may  be  repre-  Lorimer's  Law  of  Nations,  i.  142. 

sent^Kl  by  diplomatic  agents,  see  tn/ra.  The  rule  is  thus  stated  by  Mr.  Field 

§  165.    This  question  was  involved  in  in  his  International  Code  : — 

the  Trent  case,  and  the  general  sense  '*§  707.  A  nation  in  which  an  insur- 

of  European  jurists  was  as  stated  in  rection  exists  may,  without  renouncing 

the  text.    See  infra,  §  228.  its  claims  of  jurisdiction  over  the  in- 
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§  142.  When  a  section  of  a  state  revolts  and  becomes  inde- 
pendent, it  cannot  be  internationally  charged  with  the  obliga- 

Burgentfl,  or  recognizing  them  as  alien  That  this  applies  to  the  question  of  the 

enemies  or  as  having  an  established  recognition  of  a  state  goyernment  hj 

government,  treat  them  as  belligerents,  the  Federal  government,  see  Lather  r. 

and  claim  from   foreign    nations  the  Borden,  7  Howard,  1. 

performance  of  neutral  duties.  Dr.  Woolsej   (Int.  Law,   App.  iii., 

'*  This  allows  the  nation  at  its  option  note  19)  says,  in  respect  to  the  English 

to  invoke  the  principle  that  a  civil  war  recognition    of    Confederate    belliger* 

creates    the    same    belligerent    rights  ency: — 

against  neutrals,  as  a  war  between  two  *'  There  may  be  a  difficulty  in  ascer- 

separate     and     independent     powers,  taining  when  the  fact  of  war  begins, 

Prize  Cases,  2  Black's  U.  S.  Supr.  Ct.  and   this  difficulty  is   the  greater  in 

Rep.  635.    And  see  The  Mary  Clinton,  cases  of  insurrection  or  revolt,  where 

Blatch ford's  Prize  Cases   (U.  S.  Dist.  many  of  the  antecedents  and  premoni- 

Ct.),  p.  556.  tory  tokens  of  war  are  wanting,  where 

**  Whether  rebels   cruising  on   the  an  insurrection  may  be  of  little  account 

high  seas  against  the  property  of  the  and  easily  suppressed,  and  where  war 

parent  state  can,  in  any  case,  be  con-  bursts   out  full-blown,  it  may  be,  at 

sidered  as  pirates,  see  Dana's  Wheaton,  once.     Our  government  has  more  than 

§  124,  p.  196,  note  84.  once  professed  to  govern  its  action  by 

**§  708.  When  an  insurrection  ex-  tlie  following  criteria  expressed  in  Mr. 

ists  in  a  nation,  and  the  insurgents  Monroe's  words  relating  to  the  Spanish 

have  an  established  government  capa-  South  American  revolts  :    '  As  soon  as 

ble  of  maintaining  relations  with  other  the  movement  assumes  such  a  steady 

nations,  any  other  nation  may  recog-  and  consistent   form  as  to  make  the 

nize    them    as    belligerents,    without  success  of  the  provinces  probable,  the 

recognizing  their    independence,   and  rights  to  which  they  were  entitled  by 

may  OHsume  a  position  of  neutrality."  the  law  of  nations,  as  equal  parties  to 

As  to  recognition  of  Confederate  bel-  a  civil   war,   have   been   extended   to 

ligerency  see  /n/ra,  §§  165,  217-228.  them.'     But  this  rule  breaks  down  in 

**To    the    Confederate    government  several   places.     The  probability  is  a 

was  conceded,  in  the  interest  of  hu-  creature  of  the  mind,  something  merely 

manity,  and  to  prevent  the  cruelties  subjective,  and  ought  not  to  enter  into 

of  reprisals  and  retaliation,  sucli  bel-  a  definition  of  what  a  nation  ought  to 

ligerent  riglits  as  belonged,  under  the  do.   Again,  the  success  does  not  depend 

law  of  nations,  to  the  armies  of  iude-  on  steadiness  and  consistency  of  form 

pendent  governments  engaged  in  war  only,  but  on  relative  strength  of  the 

against  each  other.     The  Confederate  parties.     If  you  make   probability  of 

states  were   belligerents  in  the  sense  success  the  criterion  of  right  in   the 

attached  to  that  word  by  the  law  of  case,  you  have  to  weigh  other  circum- 

nations." — Harlan,  J.,  Ford  v,  Surget,  stances   before    being    able    to    judge 

97  U.  S.  594.  which   is    most    probable,    success   or 

As  to  recognition  by  the  United  States  defeat.     Would  you,  if  you  conceded 

of  the  belligerency  of  foreign  insurg  belligerent  rights,  withdraw  the  con- 

ents,  see  The  Divina  Pastora,  4  Wheat,  cession  whenever  success  ceased  to  be 

52 ;    The  Neustra    Senora,  ibid.  497.  probable  ?      And,   still  further,   such 
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tions  of  the  parent  state.     By  treaty  between  the  two,  it  is 
true,  a  public  debt  may  be  appoi*tioned ;   but,  apart   from 

provinces  in  reyolt  are  not  entitled  by  ade,  or,  it  may  be,  actual  armed  con- 

the  law  of  nations  to  rights  as  equal  test. 

parties  to  a  civil  war.     They  have  pro-  **  Was  there,  then,  a  state  of  war 
perly  no  rights,  and  the  concession  of  when  the  British  proclamation  of  neu- 
belligerency  is  not  made  on  their  ac-  trality  was  given  to  the  world,  or  did 
count,  but  on  account  of  considerations  the  facts  of  the  case  justify  the  British 
of  policy  on  the  part  of  the  state  itself  government  in   the   supposition  that 
which  declares  them  such,  or  on  grounds  such   a  state  of  war  existed?     Here 
of  humanity.  everything  depends  on  facts   and  on 
'*  Precedents  are  to  be  drawn  chiefly  opinions  derived  from  facts.     We  find 
from  modern  times.     The  revolt  of  the  opinions   expressed   by  eminent  men 
low  countries  was  hardly  an  analogous  among  ourselves  in  the  first  half  of 
case,  for  they  were  states  having  their  May,  1861,  that  war  had  already  begun, 
especial  charters,  not  connected  with  which  some  of  them  conceived  of  as 
Spain,  except  so  far  as  the  king  of  beginning   with   the    attack    on   Fort 
Spain  was    their    suzerain.      In   our  Sumter.     We  find  a  number  of  states 
Revolutionary  war,  precedent  was  not  seceding  from  the  Union,  whose  terri- 
^1  on  one  side.     Great  Britain  stoutly  tory  made  a  continuous  whole,  which 
declared  Paul  Jones  to   be  a  pirate,  formed  a  constitution,  and  chose  public 
^>ocau8e  he  was  a  British  subject  under  officers,  a  president  among  the  rest. 
<^nimis8ion    from    revolting    colonies,  This  president  made  a  proclamation 
^Qd  Denmark  agreed  to  this.     In  the  touching  letters  of  marque  and  repri- 
^uth  American  revolutions,  the  con-  sal,  and  told   his  congress   that  two 
sessions    of    belligerent    rights    were  vessels  had  been  purchased  for  naval 
given  freely  by  neutrals,  most  freely  warfare.     We  find  next  two  proclama- 
V  the  United  States  ;  and,  as  for  pro-  tions  of  the  president  of  the  United 
<iUmations,  our  government  went  so  States,  one  of  April  15th,  calling  for  a 
far  as  to  issue  one,  in  1838,  *  for  the  large  force  of  the  militia  of  the  states, 
prevention  of  unlawful  interference  in  and  another  of  April  19th,  after  the 
the  civil   war   in  Canada,'  where  no  proclamation  of  the  Confederate  presi- 
oivil  or  military  organization  had  been  dent  inviting  letters  of  marqne   and 
set  up.    The  true  time  for  issuing  such  reprisal  had  become  known  at  Wash- 
a  declaration,  if  it  is  best  to  issue  it  at  ington,  announcing  an  intention  to  set 
all,  is  when  a  revolt  has  its  organized  on  foot  a  blockade.     On   the   6th  of 
government  prepared  by  law  for  war  May,  the  southern  congress  sanctioned 
on  either  element  or  on  both,  and  when  the  proclamation  concerning  letters  of 
some  act,  involving  the  open  intention  marque,  recognized  a  state  of  war,  and 
and  the  fact  of  war,  has  been  performed  legislated   on    cruisers    and    capture. 
by  one  or  both  of  the  parties.     Here  We  pass  over  many  acts  of  violence, 
are  two  facts,  the  one  political,  the  such   as  seizures  of   forts  and  other 
other  pertaining  to  the  acts  of  a  politi-  public  property  within  the  Confederate 
cal  body.     The  fact  of  war  is  either  a  states.     Intelligence  of  President  Lin- 
declaration  of  war  or  some  other  im-  coin's  blockade  reached  liOndon  on  the 
plying  it,  like  a  proclamation  of  block-  evening  of  May  2d.     Copies  of  it  were 
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treaty,  the  parent  state  alone  can  be  called  upon  to  perform 
obligations  it  has  incurred.  The  treaties  of  the  old 
^TuSes"^  state,  also,  do  not  bind  the  new  state.  When, how- 
onsutes  ever,  there  is  a  union  of  several  states  under  a  com- 
mon  head,  then  the  aggregate  state  is  bound  by 
the  obligations  of  its  several  members,  and  by  their  treaties, 
as  far  as  consistent.  The  rule  that  a  revolting  and  seceding 
state  is  not  bound  by  the  obligations  of  the  parent  state  has 
been  held  not  to  apply  to  cases  in  which  the  obligation  was 
esi)ecially  incurred  on  the  responsibility  or  for  the  benefit  of  the 
revolting  or  seceding  state.     And  "  if  a  nation  be  divided  into 

there  received  between  the  5th  of  May  Lincoln's    proclamation    in    qaestion, 

and  the  11th.   On  the  13th  the  queen's  thej  erred  in  company  with  oar  su- 

proclamation  of  neutrality  was  idsued.  preme    court.       (See    the     *  Alabama 

**The  president's  proclamation  of  Question/  New  Englander  for  July, 
blockade  announci>d  a  measure  which  1869  ;  Black's  Reports,  ii.  635  et  $eq. ; 
might  have  important  international  Dana  on  Wheaton,  374r-375 ;  Law- 
consequences.  It  was,  in  fact,  a  de-  rence's  Wheaton,  2d  ed.  supplem.,  p. 
olaration  of  a  state  of  war  on  the  sea.  13 ;  and  Pomeroy's  Introd.  to  Constit. 
*  He  deemed  it  advisable,'  he  says,  *  to  Law,  §§  447-453.)" 
set  on  foot  a  blockade,  in  pursuance  of  The  question  of  recognition  of  bol- 
the  laws  uf  the  United  States  and  of  ligerent  insurgents  oame  up  in  1850 
the  laws  of  nations.'  And  vessels  between  the  United  States  and  Austria 
exposing  themselves  to  penalty  for  under  the  following  circumstances : 
violating  the  blockade  would  be  '  cap-  Hungary  was  then  in  revolt,  and  the 
tured  and  sent  to  the  nearest  conve-  United  States  authorized  a  secret  agent 
nient  port  for  such  proceeding  against  to  proceed  to  Europe  to  inquire  as  to 
them  and  their  cargoes,  as  prize,  as  the  probability  of  Hungary  securing 
might  be  deemed  advisable.'  Several  its  independence.  In  the  report  of  this 
neutral  vessels  were  captured  between  agent,  which  was  laid  before  congress, 
April  l^and  July  13,  on  which  last  day  the  rule  of  Austria  was  spoken  of  as 
Congress  sanctioned  the  proceedings  of  **iron."  The  Austrian  government, 
the  government.  The  validity  of  the  through  its  charg6  d'affaires  at  Wash- 
captures  came  before  the  supreme  ington,  Mr.  llulseman,  protested 
court,  and  the  question  when  the  war  against  this  interference.  The  action 
began  tx^came  a  very  important  one.  of  the  United  States  government  was 
The  court  decided  that  the  president  vindicated  by  Mr.  Webster,  who  in- 
had  a  right,  jure  belti^  to  institute  a  sisted  (1)  that  there  had  been  no 
blockade  of  ports  in  the  i)OS8ession  of  actual  recognition  of  the  insurgents, 
the  rebellious  slates,  and  that  blockade  though  sympathy  with  them  was  un- 
was  an  act  of  war.  avoidable  ;  (2)  that  the  correspondence 

*'  It  would  seem,  then,  that,  if  the  between    different    departments  of   a 

British  government  erred  in  thinking  government  was  not  open  to  foreign 

that  the  war  began  as  early  as  Mr.  diplomatic  criticism. 
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various  distinct  societies,  the  obligations  which  have  accrued 
to  the  whole,  before  the  division,  are,  unless  they  have  been 
the  subject  of  a  special  agreement,  ratably  binding  on  the 
different  parts  ''* 

§  143.  A  state,  also,  does  not  lose  its  individuality  and  its 
consequent  international  liability  by  submitting  to 
the  loss  of  a  portion  of  its  territory,  nor  by  under-  ity^of^^ 
going  a  revolution  by  which  its  political  institutions   J^^^j^®^^ 
are  radically  changed.    By  such  revolution  the  trea- 
ties and  other  engagements  made  by  it  at  earlier  periods  are 
not  vacated.' 

"A  nation  is  not  an  idea  only  of  local  extent  and  individual 
momentary  aggregation,  but  it  is  an  idea  of  continuity  which 
extends  in  time  as  well  as  in  members  and  in  space."'  '^A 
state  neither  loses  any  of  its  rights,  nor  is  discharged  from 
any  of  its  duties,  by  a  change  in  the  form  of  its  civil  govern- 
ment. The  body  politic  is  the  same,  though  it  may  have  a 
different  organ  of  communication."* 

The  following  rules  may  therefore  be  accepted: — 

1.  Cession  of  a  province  does  not  affect  the  identity  or  con- 
tinuous sovereignty  of  the  parent  state. 

2.  The  ceded  fraction  is  no  longer  affected  by  the  treaties  or 
obligations  of  the  parent  state,  though  it  is  affected  by  local 
burdens  imposed  on  it,  as  well  as  by  its  prior  international 
limits.* 

S.  The  same  distinctions  exist  as  to  revolted  colonies. 

§  144.   A  state  cannot  evade  liability  for  the  action  of  its 
duly  constituted  executives  on  the  ground  that  this   ^^^^^i  ^^^ 
action  did  not  meet  with  its  approval.     It  is  true  spoDsibiiity 
that  serious  questions  may  arise  as  to  whether  a  par-  and  gov- 
ticular  ambassador  was  duly  authorized  to  act.    Such   ®™™*^'*^* 
questions  arose   constantly  at  the  beginning  of  the  French 

*  Phillimore,  op.  cit.,  i.  211.    To  the        •  Burke,    Reform    of   Represen.   in 
same  effect  is  Kent's  Com.,  i.  26.  House  of  Commons.    The  same  view 

•  Thus  each  of  the  **  reconstructed'*  is  maintained  by  Hooker,  Ec.  Pol., 
states,  after  the  late  civil  war  in  this  Book  I. ;  supra,  §  86. 

country,  has  been  held  to  be  the  same        *  Kent's  Com.,  i.  25. 

continuous  body  as   **  seceded,"  and        '  Hartmann,  §  13;  Wildman,  i.  173. 

as  existed  prior  to  **  secession."    Keith 

V.  Clark,  97  U.  S.  454  ;  see  infra,  §  593. 
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• 

Revolution  ;  and  they  are  not  infrequent  under  our  own  sj 
tera,  in  which  a  treaty  to  be  binding  must  be  ratified 
two-thirds  of  the  senate.*  But  when  an  act  duly  emanat 
from  an  officer  authorized  by  the  state  to  perform  it,  it  cam 
be  afterwards  repudiated  on  the  ground  that  it  was  not 
conformity  with  the  views  of  the  people.  So,  on  the  oth-^zier 
hand,  the  government  of  a  state  has  to  bear  the  responsitziziil- 
ity,  so  far  as  concerns  foreign  powers,  of  depredations  co  m- 
mitted  by  its  subjects.' 

§  145.  Whatever  may  be  thought  by  the  sovereigns  taki 
part  in  the  Vienna  Congress,  there  is  no  longer  a 
ments^J*       doubt  that  an  established  de  facto  government  rai 
facto  ^\i-       \yQ  recoenized  abroad  as  bindin&r  the  state  it  rep- 

thoritatlve.  °  ^  \ 

sents.  There  is  no  existing  state,  m  fact,  in  wdl 
the  principle  of  dynastic  legitimacy  can  be  shown  to  hi 
been  permanently  maintained.  Nor  can  one  state  be 
mitted  to  inquire  whether  the  constitution  of  another  sis 
has  been  lawfully  adopted,  or  whether  its  sovereign  has  be^-  ^^ 
duly  elected.  The  constitution  or  sovereign  at  the  time  ^" 
force  must  be  recognized,  not  only  as  duly  authorized,  but  ^ 
succeeding  to  the  obligations  of  its  predecessor.  And  t\  ^^^ 
rule  has  been  applied  to  acts  done  in  obedience  to  the  defo.^^^^^ 
governments  of  the  insurgent  states  during  our  late  ci^^" 
war.' 

§  146.  The  international  right  of  transit,  by  which  subjects       ^^ 

one  state  (with  such  conditions  as  to  passport  as  "t  ^"^^ 
Inviolable,  visitod  State  may  prescribe)  may  visit  and  travel  ^^ 
ficatlorras  all  Other  civilized  states,  is  limited  to  pacific  visi  ^f* 
(k-fe^nce.       -^  State  may  exclude  foreigners  whose  presence        ^ 


J  Infra,  §§  158,  502.  »  Ford  r.  Surget,  97  U.  S.  594. 

*  Wliart.  Crim.  Law,  8th  ed.,  §§  94,  **The  law  of  nations   preserved 

283,  310 ;  in/ra,  §§  178,  210.     That  a  entire  indiflference  to  oonstitation»  ^ 

subject  of  an  enemy  is  to  be  regarded  long  as  they  do  not  prevent  fulfiliK^^- 

as  an  ont^my,  see  wfra^  §  214.  of  obligations.   Bvery  state  is  in  its     * 

That  redress  for  a  wrong  done  by  a  legitimate."    *' The  question  of  as  t^^^ 

foreign  sovereign  to  a  citizen  may  be  right  to  exist  is  an  internal  one, 

sought  through  such  citizen's  own  gov-  decided  by  those  within  its  borders 

ernment,  see  Fleeger  i\  Pool,  1  McL.  belong  to  its  organization."     Wool^ 

185  ;  S.  C,  11  Pet.  185.  Int.  Law,  §§  39-40. 
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\^%y  regiird  as  prejudicial  to  its  peace  ;^  but  for  a  foreign  state 
3      forcibly  seize  persons  or  property  on   the  territory  of  a 
t:».te  with  which  it  is  at  peace,  or  in  any  way  to  interfere 
i\     its  domestic  affairs,  is  a  gross  violation  of  international 
at'^jv.'    On  the  other  hand,  any  invasion  of  a  friendly  territory 
by  a  foreign  armed  force  is  forbidden  by  international  law.    An 
\iuportant  qualification  of  this  rule  exists  in  cases  where  a  brief 
Invasion  of  friendly  foreign  territory  is  made  for  the  purpose 
of  seizing  marauders  who  have  made  such  foreign  territory  a 
temporary  refuge.     This  was  the  justification  of  the  action  of 
the  British  government  in  1838  in  the  seizure  and  destruction 
of  the  Caroline  when  in  a  port  of  the  state  of  New  York,*  and 
the  same  plea  was  set  up  more  recently  by  the  United  States 
when  it  was  necessary  to  pursue  and  seize  on  Mexican  terri- 
tory bandits,  who,  after  plundering  the  Texas  border,  fled  into 
Mexico.  The  arrest  of  the  Duke  of  Enghien,  when  in  a  country 
at  peace  with  France,  by  the  order  of  Napoleon,  would  have 
been  justifiable  on  the  same  ground,  had  a  case  of  necessity 
been  made  out.     But  there  was  no  such  necessity,  since  there 
was  no  immediate  danger  to  France  from  the  Duke  of  En- 
ghien's  presence  in  his  place  of  refuge,  and  on  requisition  from 

'  This  was  done  in  England  daring  any  one  common  wealth  of  itself  should, 
tbe  contest  with  France,  and  the  pre-  to  the  prejudice  of  another,  annihilate 
rogative  was  claimed  by  our  govern-  that  whereon  the  whole  world  hath 
ment<laring  the  administration  of  John  agreed."  Hooker,  Ecc.  Pol.,  i.  §  10. 
Adams,  when  the  **  alien"  act  was  It  is  on  this  principle  that  the  civilians 
passed.  On  the  same  principle  rest  consulted  by  the  allies  based  their 
the  treaties  and  statutes,  excluding  right  to  combine  and  prevent  the  con- 
Chinese,  infra,  §§  264,  435.  quest  of  the  Netherlands  by  France. 

'  The  independence  of  small  states  As  to  intervention,  see  in/rOf  §  174. 

cto  be  only  in  this  way  vindicated.  •  See  discussion  in  Whart.  Cr.  Law, 

"No  particular   nation,"    so  speaks  8th  ed.,  §§  283,  943;   cf.  Phill.,  op. 

Hooker,  **can  lawfully  prejudice  the  cit.,  i.  313;  Vattel,  lib.  iii.,  c.  vii.  § 

Muie  (the  law  of  nations)  by  their  sev-  132 ;  The  Virginius  Case,  pamph.,  cited 

*r«l  laws  and  ordinances,  more  than  a  Whart.  Crim.  Law,  §  487a;  Hairs  Int. 

nuin  by  his  private  resolutions  the  law  Law,  233.   For  a  notice  of  the  question, 

of  the  commonwealth  or  state  wherein  how  far  the  United  States  would  have 

he  liveth  ;   for  as  civil  law,  being  the  been  justified  in  pursuing  and  arresting 

actofthewholebody  politic,  doth  there-  Canada  marauders  in   Canada,  see  2 

fore  overrule  each  several  parts  of  the  Dix's  Life,  pp.  110  et  teq, 
same  body,  so  there  is  no  reason  that 
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France  he  would  have  been  compelled  to  seek  another 
lum.* 

It  is  also  to  be  observed  that  a  sovereign  who  is  cognizar* 
of  the  fact  that  his  territory  is  made  the  base  of  hostile  ope 
tions  against  a  state  with  which  he  is  at  peace,  and  takes 
measures  to  check  such  operations,  is  guilty  of  a  gross  breacs:^ 
of  international  law.'  Such  connivance  will  justify  war  beiu;^ 
declared  against  him,  if  he  were  strong  enough  to  have 
vented  the  wrong ;  or,  if  he  were  not  strong  enough  to  hav» 
prevented  it,  will  justify  entrance  into  his  territory  for  thi 
purpose  of  arresting  the  offenders  and  destroying  their  engin 
of  mischief.  If  the  wrong  has  been  consummated,  then  th 
sovereign,  to  whose  negligence  or  incapacity  the  non-suppres— ^ 
sion  of  the  offensive  operations  is  due,  is  liable  internation — 
ally  for  the  damage  inflicted.* 

§  147.  An  exception  to  the  rule  just  stated  is  recognized 
E      ti  n     ^^  barbarous  or  in)perfectly  civilized  states.     Even 
aa  to  semi-     in  states  such  as  Turkey',  Egypt,  and  China,  con- 
barbarous     sular  or  mixed  courts  are  established  for  the  trial  of 
8tate«.  cases  in  which  Europeans  or  citizens  of  the  United 

States  are  concerned.  In  barbarous  states,  if  justice  is  to  be 
administered  at  all,  so  fur  as  concerns  civilized  foreigners  visit- 
ingsuch  states,  it  must  be  by  such  tribunals.^  The  jurisdiction 

^  That  for  one  state  to  send  an  armed  where  the  debate  in  the  hons6  of  com- 

force  through  the  territory  of  another  inons  on  this  point  is  noticed, 

is  a  violation  of  the  law  of  nations,  see  In  the  U.S.  Consular  Regulations  (ed. 

supra^  §  138;    and  see  iw/m?  §§  179,  of  1881)  the  law  as  to  consuls  is  thus 

239,  248.     See  Davison  v.  Sealskins,  2  declared  :  *'  In  Mahometan  and  semi- 

Paine,  324.  civilized  countries  the  rights  of  extra- 

*  In/ra^  §§  241  et  seq,  territoriality   have  been  largely  pre- 

•  See  discussion  of  Alabama  Case  in  served,  and  have  been  generally  con- 
Whart.  Crim.  L.,  8th  ed.,  §§  1902  et  firmed  by  treaties  to  consular  officers. 
aeq,;  infrUf  §§  243  el  seq.  To  a  degree  they  enjoy  the  immunities 

^  A  detailed  statement  of  the  courts  of  diplomatic  representatives,  besides 

in  question  is  given  in  Phill.,  op.  cit.,  certain  prerogatives  of  jurisdiction,  to- 

i.  p.  463  et  seq, ;  see,  also,  7  Opin.  Atty.-  gether  with  the  right  of  worship,  and, 

Gen.,  342, 495;  8  Opin.  Atty. -Gen.,  380.  to  some  extent,  the  right  of  asylum,'* 

As  to  consuls  in  such  states,  see  tn/)-a,  §  80.     These  immunities  extend  to  an 

§  170.     On  the  subject  of  the  execu-  exemption   from    both   the  civil    and 

tion  on   board   the   Beagle,   a  British  criminal  jurisdiction  of  the  oouutrj  to 

ship,  of  a  South  Sea  Islander  in  1878,  which  they  are  sent,  and  protect  their 

see  Saturday  Review,  August  10, 1878,  household  and  the  effects  covered  by 
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'^^  founded  not  so  moch  on  treaty  as  on  tacit  consent.  Civ- 
'^^ired  powers  will  not  surrender  the  control  of  the  business 
^^lations  or  of  the  persons  of  their  subjects  to  the  sove- 
^^i^fifns  of  uncivilized  or  semi-civilized  states.  On  the  other 
*^and,  the  sovereigns  of  uncivilized  or  semi-civilized  states  do 
^ot  generally  desire  to  take  control  of  the  business  relations 
Or  even  the  persons  of  the  subjects  of  civilized  states.  This  is 
Eminently  the  case  with  the  relations  of  the  Turk  and  the 
Christian.  The  Turk  is  as  averse  to  tainting  himself  by  mix- 
ing up  in  the  affairs  of  giaours^  as  the  giaours  are  to  be  gov- 
erned by  the  Turk.  All  that  the  treaties,  for  instance  with 
Idnsselman  powers,  determine  in  this  connection  is,  that  the 
Masselman^s  sovereign  does  not  desire  to  interfere  in  the 
affairs  of  foreignere;  leaving  it  to  the  sovereigns  to  whom 
such  foreigners  are  subject  to  settle  among  themselves  how 
such  affairs  are  to  be  determined.* 

§  148.  The  right  to  trade  is  secured  to  each  state  by  the  law 
of  nations.     It  is  true  that  one  state  may  suspend 
business  intercourse  by  embargo  with  anotlier  state,   trade 
as  was  done  by  the  United  States  with  England,   iaw"o5'     ^ 
prior  to  the  war  of  1812.     It  is  true,  also,  that  a    »«*"<>°»- 
Btate  maj'  conjpel  its  colonies  to  trade  only  with  itself,  and 
;       that  the  particular  products  of  a  state  may  be  inhibited  by 

I       other  states,  as  is  the  case  with  opium,  and  that  duties  which 

I 

the  ooDsular  residence.   Their  personal  Lawrence's   Wheaton,    73,    74,   notes, 

property    is    exempt    from    taxation,  The  question,  on  its  criminal  side,  is 

though  it  may  be  otherwise  with  real  discussed  in  Whart.  Cr.  Law,  8th  ed., 

<«Ute  or  movables  not  connected  with  §  273  ;  and  see  Stupp,  In  re,  11  Blatch. 

the  consulate.   Generally,  they  are  ex-  124. 

empt  from  all  personal  impositions  that  Such  jurisdiction,  however,  is  limited 
Arise  from  the  character  of  a  subject  or  to  barbarous  or  semi-civilized  states, 
citixen  of  the  country,"  §  81.  "The  The  William  Harris,  Ware,  367.  Nor, 
ooDsular  jurisdiction  in  these  countries  in  England,  will  a  foreign  consul  be 
is  both  civil  and  criminal,  and  has  in  regarded  as  entitled  as  such  to  admin- 
most  cases  been  provided  for  by  the  ister  the  estate  of  a  domiciled  subject 
lUpolations  of  treaties.  The  extent  of  of  the  country  which  such  consul  rep- 
its  exercise,  as  well  as  the  penalties  resents. 

and  punishments  to  be  enforced,  de-  ^  Some  valuable  papers  on  the  topic 

pend  generally  upon  the  laws  of  his  in  the  text  will  be  found  in  the  Anuu- 

own  country  to  the  exclusion  of  the  ju-  aire  of  the  Institute  of  International 

risdiciion  of  aU  local  tribunals."     See  Law  for  1883,  pp.  223  et  seq. 
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are  virtually  prohibitive  may  be  laid  on  the  competing  j> 
ducts  of  other  states.'    But,  as  a  rule,  each  state  has  a  rig'l^t, 
subject  to  such   drawbacks  as  it  may  impose,   to  send       its 
products  to  other  lands,  and   receive  their  products  in 
change.     No  state  can  be  permitted  to  fully  isolate  itself  fi 
the  rest  of  the  world.    These  rules  are  now  recognized  hy 
civilized  states,  though  they  have  been  only  partially  accep' 
in  the  East.     It  was  not  till  the  treaty  of  Nanking,  in  18 
that  trade  between  China  and  England  was  officially  8». 
tioned  by  China,  and  then  it  was  limited  to  five  ports; 
was  it  until  1873  that  ministers  from  Europe  and  the  Uni^ 
States  were  diplomatically  received  in  Pekin.    Japan  remairJ 
absolutely  closed  until  1853,  and  the  first  treaty  executed 
Japan  was  with  the  United  States  on  July  29, 1858. 

§  149.  In  the  middle  ages  it  was  not  unusual  for  a  soverem 
p  to  pledge  or  mortgage  portions  of  his  property 

andBervi-  secure  debts  or  dowries.  This  right,  however, 
Dationai  not  been  of  late  years  recognized.  We  are 
property,  without  modcm  instances,  however,  of  servitu 
or  easements  in  its  territory  granted  by  one  state  to  anoth 
Such  servitudes,  it  is  true,  cannot  be  enforced,  as  can  simi  ^^^^^ 
claims  when  existing  among  private  individuals;  but  they  ^^^^'^ 
of  the  nature  of  treaty  duties,  to  be  insisted  on  as  are  ott 
treaty  duties.  As  illustrations  may  be  mentioned  the  na 
gation  of  certain  rivers  or  canals ;  the  non-fortification 
certain  points  governing  the  territory  of  the  other  contracti  ^^*^ 
party ;  the  fishing  (conceded  to  the  United  States  and  Fran 
on  the  waters  of  Newfoundland.' 

1  Infra f  §§  207,  421.  As  servitudes,  also,  '^majbeenii 

*  See  on  this  topic,  Unrtmaiiii,  §  G2.  rated  agreements  that  other   nati 

As   illustrations   of    hypothecations  shall  have  the  right  of  transit  c 

may  be  mentioned   that  of  Kamokeu  certain  rivers  or  canals ;    agreeme 

and  Vlissingen  by  the  Netherlands  to  that  certain  obnoxious  persons  (e. 

England  in   1585,  and  of  Corsica  by  pretenders  to  a  throne)  shall   not 

Genoa  to  France  in  17G8.  permitted  to  reside    in    an    adj 

An  instance  of  servitudes  is  to  be  land;    agreements  (as  in  the  case 

found  in   those  cases  in  which  states  Dunkirk)    that    certain    fortificati 

are  held  bound  to  receive  and  permit  should  be  destroyed ;  agreements  t 

the    transit    of    waters    flowing   from  certain  garrisons  should   be  kept 

another  state.     Phill.,  op.  cit.,  389.  certain  places.''    Phill.,  op.  oit.,  39L 
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§  150.  Instances  have  been  elsewhere  noticed  of  the  neu- 
tralization of  territory  by  treaty.     An  interesting 
illustration  of  this  is  to  be  found  in  the  treaty  of  fm^i^^in 
April   19,  1850,   between   Great   Britain   and   the  neutraUza- 
United  States,  providing  for  the  neutralization  of 
any  railway  <y  canal   that   may  be  constructed  across  the 
isthmus  uniting:  North  and  South  America.     A  convention 
of  August  27, 1856,  between  the  same  powers,  guaranteed  the 
neutrality  of  the  then  proposed  Honduras  Interoceanic  Rail- 
way.^   The  neutrality  of  the  Suez  Canal,  also,  has  been  agreed 
to  by  all  the  parties  concerned  ;  and  the  neutrality  of  Luxem- 
burg was  guaranteed  at  a  conference  on  May  11, 1866,  between 
the  leading  European  states,  Luxemburg  being  required  to 
destroy  its  fortifications  and  maintain  a  neutral  attitude  to 
all  other  states. 

IV.   Acquisitions  op  Territory. 

§  151.  The  modes  of  acquiring  new  territory  may  be 
classified  as  follows : — 

(1)  By  conquest,  e.g.^  the  partitions  of  Poland;   J^q^^. 
the  absorption  of  Silesia  by  Prussia;  the  conquest 

of  Italy  by  Sardinia,  of  Alsace  by  France,  of  California  by 
the  United  States. 

(2)  By  occupation,  as  was  the  case  with  America  and 
Australia. 

(3)  By  accession  (accretion),  as  where  the  soil  of  a  state  is 
increased  by  deposits  from  the  waters  by  which  it  is  bounded. 

(4)  By  annexation  through  treaty  or  otherwise,  as  was  the 
case  with  the  annexation  of  Savoy  by  France,  and  of  Louis- 
iana, Florida,  Texas,  and  Alaska  by  the  United  States. 

Whether  a  territory  can  be  transferred  from  one  sovereign 
to  another,  without  the  assent  of  the  population  of  the  terri- 
tory transferred,  has  been  much  discussed.  It  has  been  main- 
tiiined  that  such  assent  is  necessary ;  but  such  has  not  been 
the  practice.  No  such  vote  was  taken  on  the  cession  of 
Florida,  Louisiana,  or  Alaska  to  the  United  States ;  on  the 
cessions  involved  in  the  treaties  which  determined  the  north- 


1  Lawrence's  Wheat.,  i.  478 ;  Phill.,  op.  oil.,  i.  309  ti  teq. 
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east  and  the  northwest  boundaries  between  the  United  Stat 
and  England  ;  on  the  cessions  made  in  the  Vienna  Congress  i 
the  treaty  between  Prussia  and  France  in  1871,  and  in  tha 
between  Russia,  Turkey,  and  other  powers,  in  1878.    That  the^ 
supreme  power  of  the  state,  duly  autliorized  to  make  treaties,^ 
can,  without  the  consent  of  the  ceded  populat^n,  make  8uch-= 
a  transfer,  is  no  longer  questioned  even  in  the  United  States.' — 
And  in  any  case,  whatever  may  be  the  right  view  with  re- 
gard to  territories  with  a  settled  population  capable  of  acting 
intelligently  in   respect  to  such  cession,  consent  cannot  he 
necessary  when  there  is  no  such  population  to  be  consulted. 
No  one,  for  instance,  would  attempt  to  impeach  the  cessions 
of  Louisiana,  of  Florida,  of  California,  and  of  Alaska  to  the 
United  States,  on  the  ground  that  the  consent  of  the  inhabit- 
ants of  the  ceded  territory  was  not  obtained.* 

§  152.  As  between  two  conflicting  sovereigns  land  formed 
by  accession  belongs  to  the  adjacent   territory,  and    this   is 

1  SuprOf  §  134;   see  Phill.,  op.  cit.,  occupancy,   then    a    line    equidistant 

i.  372,  where  the  annexation  of  Nor-  from  both  settlements  sliould  be  taken 

way  to  Sweden  in  1814  is  censured.  as  the    boundary   between    the    two. 

'  According  to  Orotius,  the  modes  of  (See  Phill.,  op.  cit.,  341  ;  Johnson  v. 

acquiditionof  territory  are  as  follows: —  Mackintosh,  8  Wheat.  543.) 

(1)  Occupatione  derelictij  or  occupa-  According  to  Mr.  Field  (International 
tion  of  desert  or  savage  land,  and  ac-  Code,  §  38),  territory  can  be  acquired 
cession.  by  occupation  in  the  following   cases 

(2)  Pactionibusy  or  treaty.  only  : — 

(3)  Fic/onae  y«rc,  or  conquest.  **  1.  When  it  was  previously  unoccu- 
To    constitute    title    by  occupation    pied  by  any  other  than  a  savage  na- 

based    on    discovery,   the    occupation  tion ; 

must  be   (a)  authorized  by  the  state  **2.  When  the  nation  which  previ- 

claiming  to  benefit  by  it,  and  (6)  must  ously  occupied  it  has,  without  ceding 

be  permanent.     When  a  settlement  is  it,  renounced  the  sovereignty  which  it 

thus  made,  it  gives  title  to  all  the  ter-  exercised  over  it,  either  expressly,  or 

ritory  necessary  for  the  due  enjoyment  by  abandoning  the  territory ;  or, 

and     protection    of    the     settlement.  ^*3.  When  the  inhabitants  of  the  ter- 

Thus,  supposing  there  are  no  condict-  ritory  overthrow  their  government  and 

ing  claims  based  on  prior  permanent  freely  join  themselves  to  the  occupying 

occupancy,  a  permanent  settlement  of  nation." 

unoccupied   land  at  the   mouth  of  a  The  question  as  to  whether  the  title 

river   gives   title   to   all  the  territory  of  the  settlers  of  this  country  is    by 

which  that   river  and  its  tributaries  discovery  or  conquest  is  noticed,  supra, 

wash.   Supposing  there  is  a  conflicting  §  64. 
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the  case  with  regard  to  the  accession  of  soil  on  the 
of  ocean  or  river,  and  the  emerging  of  islands 
;  distance  from  the  shore.*     ^heii  a  river  di-   f<J^^edby 
:wo  states,  the  foUovvincr  rales,  based  on  the   fcpeneion 

.  .  beionjfs  to 

linations  of  the  Roman  law  in  questionsof  allu-  s^jacent 
lay  be  accepted : —  ^' 

Then  a  river  channel   is  left  dry,  the  channel  is  to  be 
1  between  the  states  holding  title  to  the  banks. 
.  division  on  the  same  principle  is  to  be  made  of  islands 
ng  in  the  middle  of  a  river. 

ut  if  not  in  the  middle,  then  the  island  belongs  to  the 
olding  title  to  the  nearest  bank.' 

3.  That  prescription,  and  that  for  a  comparatively  short 
,  may  give  title  to  a  de  facto  government  there 
no  question.     Louis  Napoleon  was  recognized   tion  may 
eror  in  England  almost  immediately  after  the  8:*ve  title. 
Hat;  and  the  German  government,  after  the  conclusion 
war  of  1870,  treated,  as  permanently  established,  the 
rench  administration  that  was  able  to  make  a  treaty 
would  be  likely  to  bind.     Much  more  diflBcult  are  the 
ms  which  may  arise  when  a  particular  territory  is  in  dis- 
atweeii  two  sovereigns,  and  when  one  sets  up  prescrip- 
The  great  preponderance  of  opinion  is  to  the  eftect  that 
ndisturbed  possession  by  a  sovereign  of  a  particular 
•f  territory  gives  him  a  strong  prima  facie  claim  to  such 

Anna,  5  Rob.  Ad.  332 ;  Blunt-  nation  owning  it  while  attached  to  the 

295.     See   as    to  distinctive  shore  may  reclaim  it  within  one  year, 

this    country,   supra,    §§   22  if  it  can  bo  restored  to  the  territory  of 

the  nation  so  claiming  it ;  but  until  it 

Phil.,  op.  cit.,  342  et  seq.  is  so  restortnl  it  must  be  deemed  to  be 

'.   Field's   International    Code  part  of  the  territory  within  which  it 

nctions  are  thus  put : —  is  situated. 

.  When  land  is  formed  on  the  "  §  45.  An  island,  formed  from  natu- 

om  artificial  causes  or  by  per-  ral  causes  in  any  water  other  than  the 

degrees,  the  boundary  between  sea,  belongs  to  the  nation  within  whose 

'ining  nations  is  not  changed  boundary   it   is   formed ;   or,   if   it   is 

formed  upon  the  boundary  of  two  or 

.  If  a  considerable  and  distin-  more  nations,   each    nation    owns  so 

le  part  of  the  shore  is  carried  much  of  the  island  as  lies  within  its 

r  the  water,  to  a  place  within  original  boundary.*' 
adaries  of  another  nation,  the 
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territory.  *'  The  general  consent  of  mankind,"  says  Mr.  . 
Wheatou,  ^^  has  established  the  principle  that  long  and  unin- 
terrupted possession  by  oup  nation  excludes  the  claim  of  every 
other.  Whether  this  general  consent  be  considered  as  an  im- 
plied contract  or  as  positive  law,  all  nations  are  equally  bound 
by  it,  since  all  are  parties  to  it;  since  none  can  safely  disre- 
gard it  without  impugning  its  own  title  to  its  possessions,  and 
since  it  is  founded  on  general  utility,  and  tends  to  promote 
the  general  welfare  of  mankind."' 

§  154.  The  mere  cession  of  a  territory  by  one  sovereign  to 
another  does  not,  until  otherwise  ordained,  unseat 
'  doM^not       ^he  old  laws  of  the  ceded  territory.'    When  terri- 
faw?'^^^      tory  is  ceded  by  treaty,  rights  of  property  under  it 
are  not  determined  until  there  has  been  ratification.* 
And  until  possession  is  taken  under  a  cession,  the  prior  au- 
thorities   retain    police    functions,   though    technically   sov- 
ereignty ceases   when   the   cession   is  complete.*     And   full 
sovereignty  does  not  pass  until  delivery.*    After  delivery  the 
relations  of  the  inhabitants  of  the  ceded   territory  to  their 
former  sovereigns  are  dissolved,  but  not  their  relations  to  each 
other.'     Titles  to  property  are  not  affected  by  the  cession.' 

^  Wbeaton,  i.  c.  114,  §  5,  adopted  by  Where,  however,  a  nation  which  has 

Phillimore,  op.  cit,,  36r>.     Sir  R.  Phil-  been  conquered  by  another,  throws  off 

limore   also   cites   a   striking   passage  the  yoke  before   it   has   been   perma- 

from  Burke's  Reflections  on  the  French  nently  fastened  by  prescription,  then, 

Revolution,  where  Burke  declares  pre-  by  wha^  is  called  postliminium,  the  na- 

scription  to  be  *'  the  soundest,  the  most  tion  thus  reasserting  its  independence 

general,  the  most  recognized  title  be-  is  entitled  to  resume  its  old  national 

tween  man  and  man  that  is  known  in  place.     As* to  ^'u5  postUminiif  see  tn/ra, 

municipal  or  in  public  jurisprudence;  §223. 

a  title  in  which  not  arbitrary  institu-  '  See  supra,  §  64 ;   HalPs  Int.  Law, 

tions,  but  the  eternal  order  of  things  78-9. 

gives  judgment ;    a  title  which  is  not  '  Haver  v.  Yaker,  9  Wall.  32. 

the  creature,  but  the  master  of  positive  *  U.  S.  v.  Reynes,  9  Elow.  127  ;  aae 

law  ;  a  title  which,  though  not  fixed  in  Calvin's  Case,  7  Rep.  17  ;    Strother  r. 

its  term,  is  rooted  in  its  principles  in  Lucas,  12  Pet.  410. 

the  law  of  nature  itself,  and  is,  indeed,  *  The  Fama,  5  Rob.  Ad.  97. 

the  original  ground  of  all  known  pro-  "  Ibid.,  U.  S.  v.  Repentigny,  5  Wall. 

perty ;    for   all   property  in   soil   will  211. 

always  be  traced  back  to  that  source,  '   Strother  v,   Lucas,   12   Pet.   411 ; 

and  will  rest  there."  Leitensdorfer  v,  Webb,  20  How.  176. 
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And  mere  conquest  does  not  set  aside  even  political  instita- 
tions  and  officers  until  such  conquest  is  ratified  by  treaty.^ 

V.  Trbatibs. 

§  155.   By  Qrotius  treaties  are  classified  as  those  which  are 
in  accordance  with  natural  ri£:ht  and  iustice,  and 
those  which  provide  for  indiflferent  matters,  involv-   tionof 
ing  no  moral  issue.    Subsequent  authors  have  spoken   ^''«*"®«- 
of  the  same  distinction  as  "constitutive,"  based  on  rules  of 
right,  and  "regulative,"  which  establish  positive  rules  con- 
cerning matters  of  policy.     Hooker  expresses  the  same  dis- 
tinction  by   the  terms  "moral"  and   '* positive."     Another 
distinction  is  that  between  "  conventions"  which  are  limited 
to  particular  persons,  or  to  a  particular  event,  and  "  treaties," 
which  are  permanent  arrangements.     A  distinction  is  also 
made  between  treaties  whicli  are  strictly  bilateral,  and  treaties 
which  leave  it  open  for  other  states  to  come  in.     In  the  latter 
case,  if  one  state  violates  the  treaty,  all  others  coming  in  may 
have  redress. 

So  far  as  concerns  their  application  to  international  law, 
treaties  may  be  divided  as  follows: — 

1st.  Those  wliich  profess  to  be  interpretative  of  the  law  of 
nations,  and  which  are  entitled  to  high  respect  as  showing 
what  in  the  sense  of  the  parties  the  law  of  nations  is. 

2d.  Those  which  undertake  to  make  new  rules  for  the 
amendment  of  the  law  of  nations,  as  was  the  case  with  the 
treaty  of  Washington  of  1871 ;  which  rules,  however,  are  not 
to  be  regarded  as  generally  authoritative,  unless  adopted  by 
all  the  leading  powers,  and  only  bind  the  consenting  parties 
when  it  is  so  expressly  and  unreservedly  agreed.* 

3d.  Those  which  determine  some  particular  fact  in  dispute 
between  the  nations,  and  which  are  of  value  only  as  exhibit- 
ing the  sense  of  the  parties  as  to  a  concrete  case.^ 

«  Clark  V,  U.  S.,  3  Wash.  C.  C.  104  ;  et  seg, ;  Whart.  Grim.  Law,  8th  ed.,  §§ 

U.  S.  V.  Hajrward,  2  GaU.  485.  1904  et  seg, 

*  As  to  rales  proposed  in  the  treaty  *  See  Lorimer's  Law  of  Nations,  43  ; 

of  Washington,  see  infra,  §§  238,  244  in/ra,  §  159. 
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§  156.  We  have  already  incidentally  noticed  treaties  by 
which  one  state  guarantees  the  performance  of  a 
trcat^!^  duty  by  another  state.*  This  may  be  either  an 
obligatory  duty,  or  a  duty  involving  a  cession  of 
territory.  The  guarantor  is  obliged  to  use  all  his  force  to 
compel  the  performance.  In  many  modern  treaties  to  this  is 
added  tlie  provision  that  litigated  questions  are  to  be  referred 
to  an  arbiter.* 

§  157.  Treaties,  in  the  main,  are  subject  to  the  same  rules 
Treaties  ^®  contracts.  These  may  be  specified  as  follows: — 
diBtin-  (1)  There  must  be  freedom  of  action.    This  does 

eruished  .        ,  •         i  i  i        i  i  i 

from  con-     not,  in  the  one  case,  require  that  there  should  be  an 
tracts.  abstinence  from  all  influence.     Neither  a  contract 

nor  a  treaty  is  abrogated  because  there  was  a  strong  pressure 
to  exact  its  signature,  nor  because  its  signature  was  a  choice 
of  evils.  "  Coactus  volui^^^  while  it  implies  a  strong  pressure, 
implies  also  volition.  But  while  contracts,  which  are  coerced 
by  physical  force,  do  not  bind  it  is  otherwise  with  treaties. 
A  treaty  is  not  invalidated  by  the  fact  that  it  is  exacted  from 
a  conquered  state  by  a  victorious  general  armed  with  irresisti- 
ble engines  of  destruction.* 

(2)  There  must  be  a  concurrence  of  minds  to  one  and  the 
same  thinsr, 

(3)  The  interjiretation  of  obscure  terms  in  a  treaty  is  a 
matter  of  fact,  as  to  which  extrinsic  evidence  may  be  takeu 
for  the  purpose  of  explaining  objective  obscurity. 

(4)  Construction  of  treaties  is  a  matter  of  law,  to  be  gov- 
erned by  the  same  rules;  mutatis  mtitavdis^  as  prevail  in  the 
construction  of  contracts  and  statutes.* 

(5)  As  contracts  may  be  modified  and  rescinded,  so  may 
treaties 

(6)  Immoral  stipulations  are  as  void  in  treaties  as  they  are 
in  contracts. 

On  the  other  hand,  treaties  are  distinguished  from  contracts 
as  follows : — 

1  Suproy  §§  149-50.  *  /n/ra,  §§  664  et  seq.  ;  see  Foster  r. 

«  Infruy  §  208.  Neilson,  2  Pet.  253. 

»  Infra,  §  593.  »  Infra,  §  161. 
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(  1)  Contracts  (unless  we  regard  marriage  as  a  contract)  are, 
in  £ill  cases,  the  subjects  of  a  suit  for  debt  or  damages,  or  for 
a  specific  thing.  But  no  such  suit  lies  on  breach  of  treaty. 
(2)  Contracts  can  only  be  vacated  or  rescinded  by  consent, 
T)y  the  action  of  a  court.  But  this  is  not  necessarily  the 
with  a  treaty.  There  is  no  court  which  can  be  appealed 
to.  t:o  dissolve  it;  and  when  one  party  violates  its  terms,  the 
practice  is  for  the  other  party  to  declare  it  not  to  be  any 
longer  binding. 

(^J)  While  a  contract  may  be  annulled  on  the  ground  of 

frttudulent  influence  exercised  by  strength  over  weakness,  such 

a-  reason  cannot  be  set  up  for  regarding  a  treaty  as  a  nullity, 

dttiee  all  nations  are  supposed  to  stand  on  the  same  footing 

'^"ith  equal  opportunities  of  detecting  fraud.     And  there  are 

*^3»i)y  cases  of  linesse  and  false  coloring  or  suppression  of  facts 

'^^Ijich  would  avoid  contracts,  which  would  not^  mutatis  mu- 

^^T^tiis^  avoid  a  treaty.     If  suppressio  veri  abrogated  treaties 

^o    tihe  extent  it  abrogates  contracts,  few  treaties  would  stand. 

(-4)  A  treaty  based  upon  a  war  accej»ts  the  results  deter- 

^f^T  ned  by  the  war,  unless  otherwise  provided,  while  a  contract 

d^>^8   not  necessarily  assume  the  existing   relations  of    the 

P«.rties  as  a  basis.* 

(S)  A  consideration  is  essential  to  give  effect  to  a  contract, 
l>vit;  it  is  possible  to  conceive  of  a  treaty  which  has  no  con- 
Bid  eration.     A  state,  for  instance,  may,  without  any  detriment 

■      **  The  uti  possidetis  is  the  basis  of  A  refuHal  by  one  party  to  perform  his 

©"^esr-jr  treaty  of  peace,    onless    it    be  share  in  execution  of  a  treaty  releases 

otl:i»*xwi8e  agreed.     Peace  gives  a  final  the  other.    With  general  international 

«m^L     perfect  title  to  captures  without  engagements — {t.g,y  that   prohibiting 

emnation ;   and  as   it  forbids  all  the  use  of  explosive  compounds),  the 

■,  it  destroys  all  hopes  of  recovery  same  result  does  not  follow.   The  treaty 

C*>^  ''''^ssels)  as  much  as  if  the  vessel  was  remains,  and  if  one  of  the  parties  re- 

o*'*''"»«din/ra/>ra«irfia,  and  condemned.'*  fuses  to  do  his  part,  he  may  be  mulcted 

^     Jf^^^nt's  Com.,  174,  citing  The  Legal  by  reprisals.     A  partial  repeal  of  such 

Tender^  reported  in  Wheat  Dig.  302;  a  treaty  does  not  affect  other  portions 

Tlio  Schooner  Sophie,  6  Rob.  Ad.  138.  of  the  treaty.     This  is  the  case  with 

jf*^<5ial  treaties  between  particular  some  of  the  settlements  of  the  congress 

lotia   are   to  be  distinguishe<l  from  of  Vienna,  which  remain   in   general 

^^^tional  engagements    made    be-  force,   notwithstanding    some    partial 

'^*^     several  nations  to  settle  some  modification. 

^^'^l  question  of  international  law. 
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to  itself,  enter  into  a  treaty  stipulation  by  which  much  advan- 
tage is  gained  by  another  contracting  party,  but  this  is  never- 
theless a  treaty. 

(6)  A  contract,  if  duly  executed  by  an  agent  with  full 
powers,  binds  the  principal.  This,  however,  according  to 
modern  practice,  is  not  the  case  with  treaties,  which  a  sover- 
eign may  refuse  to  ratify  even  if  signed  according  to  his  in- 
structions. 

§  158.  A  treaty  to  be  valid,  must  be  duly  executed  by  a 
Treaty  P^^^y  authorized  to  do  so  by   the  sovereigns  con- 

must  be       cerned.     If  the  ambassador  has  exceeded  his  instruc- 

duly  autho- 
rized, ami      tions,  or  if  any  extraordinary  incident  has  inter- 
when  requi-  J  1  ii'^'x-  ••1*  i?- 

Bite,  must  vened  such  as  would  justify  a  principal  in  refusing 
be  ratified,  ratification  to  his  agent's  acts,  then  ratification  may 
be  refused  by  the  sovereign  to  whom  such  treaty  is  submitted 
for  his  action.^ 


*  Supra^  §  144.     In  the  United  States  peace,  he  being  ignorant  of  the  fact, 

a  treaty  to  bind  must  be  appro v(^d  by  has  been  doubted.     Lord  Stowell  held 

a  majority  of  two-thirds  of  the  senate,  that  the  officer  actually  doing  the  harm 

But,  even  after  such  approval,  ratifica-  might  bo  held  responsible,  but  not  his 

tion,  in  the  cases  pu^  in  the  text,  may  superior  officer,  who  was  in  no   waj 

be  refused,  so  far  as  concerns  foreign  concerned  in   the  oommission   of  the 

states,    by   the   president.    Kliiber,   §  injury.     The  Mentor,  1  Rob.  Ad.  170 ; 

142 ;    Ilartmann,   §  40  ;    infra^   §  505.  see  the  Ostsee,  9  Moore,  P.  C.  150. 

He  may  be  impeachable  in   his   own  That  ratification  is  generally  essen- 

country  for  so  doing,  but  as  to  the  con  tial  see  Lawrence's  Wheaton,  p.  452. 

Btitutionality  of  his  action  foreign  states  note  151.    Speech  of  M.  Guizot,  Moni- 

cannot  inquire.     A  treaty,  it  should  be  teur,  Feb.  1,1843;  1  Ortolan,  Diplo- 

added,  may  be  tacitly  ratified  in  statta  matie  de  la  Mer,  85-89. 

where  there   is   no   constitutional   in-  That  the  rule  in   Great  Britain    is 

hibition  in  the  way.  that  a  treaty  does  not  become  abeo- 

The  ratification  of. a  treaty  relates  lutely  binding  until  it  has  been  rati- 

back  to  the  time  of  signing  (Hylton  v.  fied,  see   speech  of  Mr.  Gladstone,  iu 

Brown,  1  Wash.   C.   C.   298):   but  the  parliament,  Aug.  10,  1870. 

treaty  do<»s  not  impose  penal  responsi-  See,  also,  1  Fiore,  Nouv.  Droit  Item., 

bility  on  those  carrying  on  the  war  476.     But  ratification  may  be  dispensed 

after  the  conclusion  of  the  peace  when  with  by  a  secret  protocol  annexed  to 

such  parties  were  ignorant  of  the  treaty,  the  treaty  (Lawrence's   Wheaton,    p. 

1  Kent's  Com.,  171  ;  Hylton  v.  Brown,  454). 

1  Wash.  C.  C.  208.     Whether  there  is  That  treaties  and  statutes  come  in 

civil  liability  on  tlie  part  of  an  oflicer  pari  passu ^  see  in/r«i  §§  383,  506. 
who  makes  captures  after  conclusion  of 

286 


CHAP.  IV.]  PUBLIC   INTERNATIONAL  LAW.  [§  161. 

s 

%  159.  The  fact  that  a  majority  of  civilized  states  agree  to 
a  particular  reform  does  not  make  such  a  reform    ^  ,    ^ 

.  .  •        .  Only  the 

obligatory  on  dissenting  states,  though  it  binds  the  parties  to  a 
states  signing.  The  agreement  by  a  majority  of  the  i^^und  by 
states,  for  instance,  making  privateering  and  the  ^^^^r™*- 
slave  trade  piracy,  does  not  bind  states  not  signing.*  It  is 
argued  by  Holtzendorft',  however,  that  propositions  assented  to 
by  a  groat  majority  of  powers  for  th«  amelioration  of  the 
severities  of  war  {e.g.^  the  neutralization  of  hospitals)  do  not 
lose  their  general  effect  by  the  dissent  of  a  small  minority  ; 
but  this  position  cannot  be  accepted  as  a  general  rule.'  So 
far  as  contains  special  treaties,  only  the  parties,  as  a  rule,  are 
bound  by  them,  though  a  state  for  whose  protection  a  treaty 
is  made  may,  by  accepting  its  benefits,  be  bound  by  its  pro- 
visions.^ 

§  160.  The  securities  which  are  provided  for  the  due  exe- 
cution of  treaties  have  been  classified  as  follows: — 

(1)  Solemn  asseverations  of  fidelity.     In  the  old   granted  on 
treaties,  the  "  tres  sainte  et  indivisible  Trinite"  was     ^^ 
appealed  to;   in  the  treaty  of  Paris,  the  name  "du  Tout- 
puissant." 

(2)  Hostages  used  by  the  old  practice  to  be  given ;  and 
fortresses  or  other  important  sites  were  left  in  the  hands  of 
one  of  the  parties  until  the  treaty  was  fully  complied  with  on 
both  sides.* 

§  161.  Where  a  war  takes  place  as  to  the  subject-matter  of 
a  treaty,  or  is  in  any  way  induced  by  the  treaty,  the 
war  abrogates  the  treaty.     Stipulations  in  a  treaty   abro^aud 
which  do  not  concern  the  subject-matter  of  the  war,   qu^  "t'^^ar 
though  suspended  by  the  war,  revive  on  its  termi-   i^^x?^}\^^ 
nation.     Stipulations  which  concern   the  mode  of 
carrying  on  war  {e.  g.^  as  to  the  use  of  certain  modes  of  war- 
fare, or   the   neutralization  of  hospitals)   continue  in  force 
during  war.* 

1  Infra^  §  201 ;  see  suproy  §  155.  •  Supra,  §  155. 

«  Thus  the  United  States  refases  to  *  See   as   to   hypothecations,   supra^ 

be  bound  by  the  rule  adopted  by  Eu-  §  149. 

ropeau  powers  as  to  privateering,  in/ra,  *  Iloltzendorff,  ut  supra,  1228,  citing 

§  201.  Tronci,  Saggio  filosoiico  giuridico  suUe 
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A  treaty,  also,  may  be  abrogated  under  the  following  cir- 
cumstances : — 

(1)  When  the  parties  mutually  consent.* 

(2)  When  continuance  is  conditioned  upon  terms  which  no 
longer  exist. 

(3)  When  either  party  refuses  to  perform  a  material  stipu- 
lation. 

(4)  When  all  the  material  stipulations  have  been  jierformed. 

(5)  When  a  party  having  the  option  elects  to  withdraw. 

(6)  When  performance  becomes  physically  or  morally  im- 
possible. 

(7)  When  a  state  of  things  which  was  the  basis  of  the 
treaty,  and  one  of  its  tacit  conditions,  no  longer  exists.* 

convenzione      internazionali,       1804;         Kent   (Commentaries,  ▼.  i.  p.  420) 

Probst,  Die  Lehre  vom  Abschluss  Ver-  says  :    **  As  a  general  rale,  the  obliga- 

trS.ge,  1882  ;   Jcllinek,   Die  reclitliche  tions  of  treaties  are  dissipated  by  hos- 

iiatur  der  Staateiivortriige,  1860  ;  and  tilities.      But  if  a  treaty  coutaiu  any 

see,  further,  Ilartmann,  §  56.  stipulations  which  contemplate  a  state 

1  Supra,  §  157.  of  future  war,  and  make  pro^isioD  for 

•  See,  fully,  Hartraann,  §  56.  such  an  exigency,  they  preserve  their 

In  most  of  the  old  treaties  were  in-  force  and  obligation  when  the  rapture 

serted  the  **  clausula  rebus  sic  stanti-  takes  place.    All  those  duties  of  which 

bus,"  by  which  the  treaty  might  be  the   exercise    is    not  necessarily    sus- 

construed  as  abrogated  wlien  material  peuded  by  the  war  subsist  in  their  full 

circumstance^}     on     which     it     rested  force." 

changed.     To  work  this  olfect  it  is  not        On  the  question  of  the  effect  of  war 

necessary  tliat  the  facts  alh'ged  to  have  on  tn'aties,  see,  further,  Field's  Code 

changed  should  be  formal  conditions.  Int.    Law,    §    905,    citing    Bluntschli, 

It  is  enough  if  they  wero  strong  in-  §  718;  Society  for  the  Propagation  of 

ducements  to  the  party  asking  abro-  the  (irospel  r.  New   Haven,  8  Wheat. 

gation.  464  ;  the  debate  in  the  house  of  oom- 

The  maxim,   "  Conventio  omnis  in-  mons,  on  the  declaration  of  Paris,  of 

telligitur  rebus  sic  stantibus,"  is  held  1856  ;    Speeches  of  Sir  George   Lewis 

to   apply   to   all    cases   in   which   the  and  Mr.  Bright,  of  March  11   and  17, 

reason  for  a  treaty  has  failed,  or  there  1862  ;    and  of  the  Earl  of   Derby,  of 

has   been   such   a   change  of  circura-  Feb.  7,  1862  ;    Dispatch  of  Mr.  Marcy 

stances   as   to   make   its    performance  to  Mr.  Mason,  of  Dec.  8,  1856 ;  Philli- 

impracticable  exc(^pt  at  an  unreason-  niore's  Int.  Law,  iii.,  App.  21 ;  Dana's 

able  sacriUce.  Wheaton,  note  143,  p.  352. 
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VI.  Diplomatic  and  Consular  Agents. 

§  163.  In  its  larger  sense  diplomacy  includes  the  interna- 
mial  political  intercourse  of  states;  and  all  foreign 
xiisters  engaged  in  conducting  such  intercourse,   a  system 
7.,  secretaries  of  foreign  aifairs,  as  well  as  ambas-   °    *^' 
lors^are  held  to  be  internationally  diplomatic  agents.   In  its 
n rower  sense  the  term  diplomacy  designates  the  intercourse 
toreign  ambassadors  with  each  other  and  with  the  courts  to 
'^  ich  they  are  accredited.'    But  while  diplomacy  is  a  system 
law,  its  success  is  largely  dej'^endent  on  tact  and  concilia- 
tor temper.' — The  old  usage  was  to  send  special  embassies  to 
'<ect  particular  ends.     In  the  seventeenth  century,  however, 
^  practice  of  permanent  embassies  became  among  the  great 
^Mrers  universal,  and  these  embassies  embraced  a  numerous 
ate.     Gradually  a  distinctive   science,  that  of  diplomacy, 
HIS  grew  up.     This  science  embraces  not  merely  the  rules  of 

'  HartmanDi  §  31.  tives.  British  consuls,  in  the  main, 
*  In  Lorimer's  Treatise  on  the  Law  of  have  been  peculiarly  kind  and  con- 
ations (1883),  p.  286,  we  have  the  fol-  ciliatory  in  their  bearing  to  the  com- 
iffing :  *'  The  extent  to  which  a  na-  munities  in  which  they  reside  ;  and, 
on  enjoys  that  indefinable  power  with  the  exception  of  Mr.  Cronipton, 
hich  is  known  by  the  name  of  pres-  there  has  been  no  British  minister  in 
je,  and  the  due  employment  of  which  the  United  States  of  late  years  who  has 
ten  8nx>erRede8  the  necessity  for  an  not  done  whatever  good  temper  and 
>peal  to  more  formidable  factors,  de-  tact  could  do  to  cultivate  friendly  ro- 
unds as  much  on  the  sympathetic  and  lations  between  the  two  nations.  The 
nciliatory  manners  of  its  official  rep-  contrast  between  the  recent  attitude  of 
dentativcs  as  on  the  reputation  of  foreign  ministers  in  this  country  and 
I  soldiers  for  valor  or  its  citizens  for  their  early  attitude,  is  very  markeii. 
ealth.  Our  transatlantic  descendants  Mr.  Hammond,  British  minister  to  the 
ive  always  been  specially  mindful  of  United  States  during  Washington's 
lis  fact ;  and  it  has  often  occurred  to  presidency,  took  no  pains  to  maintain 
e  that  their  astuteness  in  this  respect  friendly  relations  with  the  then  Fede- 
ay  have  something  to  do  with  the  ral  administration,  while  Genet,  the 
reater  good-will  that  is  shown  to  them  French  minister  at  the  same  time,  took 
lan  to  ourselves  by  continental  na-  particular  pains  to  insult  that  admin- 
ona."  istrution.  The  consequence  was  that 
So  far  as  the  United  States  are  con-  while  Hammond  did  nothing  to  soothe 
smed,  they  have  no  reason  to  com-  thestillprevalenthostility  to  England, 
lain  of  the  want  of  '*  conciliatory  Genet  almost  plunged  us  into  a  war 
lanners''  on  the  part  of  recent  British  with  France, 
iplomatists  and  consular  representa- 
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international  law,  public  and,  private,  but  the  details  of  ce 
monies  which  have  been  adopted  and  become  settled  in  dip 
matic  intercourse.  Officers  of  various  grades  are  thus  e 
ployed.  Merely  business  and  commercial  details  are  plac 
in  the  hands  of  the  consuls  or  syndics  (syndici) ;  while  se 
retaries  and  interpreters  are  employed  for  other  parts  of  t 
work.  Embassies,  in  their  technical  sense,  hav^  the  followin^ 
specific  duties:  1.  Conducting  negotiations  with  the  stat 
where  they  are  accredited ;  2.  Examination  of  the  leg 
and  political  relations  of  the  state  they  represent  with  thi 
state  to  which  they  are  accredited,  and  the  collection  and  for 
warding  of  information  in  regard  to  matters  of  business  oi 
political  interest  to  the  state  represented  ;  3.  promotion  ol 
friendly  relations  between  such  powers.* 

§  164.  A  diplomatic  agent  represents  exclusively  the  gov 
ernment  by  which  he  is  commissioned,  and    is  t 
Jeiu  frmu      ii^l^r^ss  exclusively  the  government  to  which  he  \m 
govern-        sent.      He  represents  the  government  commission- 

ment  to  .  . 

govern-  iiig  him  as  speaking  for  the  country  as  an  aggregate, 
'"^^  *  whatever  may  be  his  personal  antecedents  and  pre- 

dilections; and  It  is  at  least  an  indiscretion  on  his  part  to 
speak  of  himself  or  the  administration  he  represents  as  the 
organ  of  a  party  as  distinguished  from  the  whole  country 
fnnn  which  he  comes.^  On  the  other  hand,  he  can  officially 
address  on  political  mutters,  in  the  country  to  which  he  is 
accredited,  exclusively  the  established  government  of  that 
country ;  and  for  him  to  appeal  to  the  people  as  against  the  gov- 
ernment, or  even  to  express  his  views  as  to  the  politics  of  such 
country  through  the  press,  is  an  indecorum  which  will  justify 

*  Holtzcndorff,  tit  sujtra,  1229,  citing  1881  ;  Lewy,  des  consulats  ct  des  am- 

Mirus,  (lesandschaftsrecht,  1847  ;  Mar-  bassades,  2d  ed.,  1876. 

tens,  Manuel   Diplomatique  on  prdeis  «  This  was  made  by  Mr.  Webster  and 

des  droits  et  des  fonetions  des  agents  Mr.  Calhoun  the  ground  for  the  rejeo- 

diplomatique,    1822;   Grenville    Mur-  tion   by  the   United   States  Senate  of 

ray,  Droits  et  devoirs  des  employes  di-  Mr.  Van    Buren  as   minister   to   Kng- 

plomatiquo,  London,  1853;   Ksperson,  land.  WhetherMr.  Van  Buren's  oflScial 

Diritto  diplomatics,  1872;    Heft'ter,   §  course  is   open  to  this   interpretation 

200  ;    Bluntschli,   §    159  ;    Pradier-Fo-  may  now  be  well  questioned, 
dero,    Cours    de    droit    diplomatique, 
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his  dismissal  by  such  government.*  -A /or//ori,  "if  ambassa- 
dors Bhonld  be  so  regardless  of  their  duty,  and  of  the  objects 
of  their  privilege,  as  to  insult  or  oj»enly  attack  the  laws  or 
government  of  the  nation  to  whom  they  are  sent,  their  func- 
tions may  be  sus^^ended  by  a  refusal  to  treat  with  them,  or 
application  can  be  made  to  their  own  sovereign  for  their  re- 
call ;  or  they  may  be  dismissed  and  required  to  depart  within 
a  reasonable  time.'^ 

§  165.  It  does  not  follow,  however,  that  a  government  may 
not   receive  political  agents   from  insurgents  in  a 
fbreien  country  with  which  such  government  is  at   Beiiiger- 

^  ....  ents  and 

peace;  and  this  {)osition  is  strengthened  when  such    inson^eDte 
insurgents  are    recognized   as   belligerents  by  the   presented^ 
government  against  which  they  revolt.'    For  some 
lime  before  the  recognition  by  France  of  the  independence  of 
the  United  States,  the  United  States  had  political  agents  in 
Paris  who  had  a  qua^i  recognition  from  the  French  govern- 
ment ;  and  there  is  now  a  general  acquiescence  among  European 
publicists,  in  the  position  that  Messrs.  Mason  and  Slide]l,sent 
during  the  late  civil  war  by  the  Confederate  government  to 
France  and  England,  were  at  least  diplomatic  representatives 
to  such  an  extent  as  to  entitle  them  to  a  free  passage  on  the 
^igh  seas  on  neutral  ships.     Even  when  representing  beliige- 
'^nts  such  agents  may  be  sent,  not  on  a  belligerent,  but  on  a 
Pacific  mission.^ 

§  166.  A  state  to  whom  an  ambassador  is  sent  may  object 
(^)  to  any  diplomatic  intercourse  whatever  with  the 
*^«ite  sending ;  or  (2)  to  the  particular  person  sent,   receivinfi^ 
-*^tie  first  objection  is  one  of  great  seriousness,  atid   sendfng^ 
'^ay  constitute  a  casus  belli.     The  second   objec-   ^crltion' 

'  This  view  was  taken  by  Mr.  Jeffer-  with  agents  of  insurgents  in  a  state 

**^Ji  in  Genet's  case,  in  1797.  with  which  tiie  United  States  are  at 

«  1  Kent's  Com.,  38.  peace.     Ex.  Doc.  20,  39th  Cong.,  Ist 

•  Infra,  §§  228-9  ;  mpra,  §  141.  sess. ;  cited  Dana's  Wheat.,  note  41  ; 

<   See    Abdy's    Kent,    135 ;    Dana's  Mr.  Seward  to  Mr.  Bigelow,  March  13, 

Wheat.,  note  121.    On  the  other  hand,  1865,  Dip.  Corr.  1865,  pt.  3,  378  ;   but 

Mr.  Seward  has  declared  that  it  is  the  see,  contra,  supra,  §  141,  for  Hiilseman 

practice  of  the  United  States  not  to  correspondence.     As    to   case  of  Ma* 

hold  oi&cial  or  unofficial   intercourse  son  and  Slidell ;  see  infra,  §  228. 
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tion — that   to  the  person  of  the   ambassador — if  not  fri^^^ 
lously  or  impertinently  used,  cannot  be  the  ground  of  offeoc^ 


Of  such  refusals  to  receive  particular  persons  we  have  nuni 
rous  illustrations.    The  United  States  have  refused  to  receire^^^ 
or  have  requested  the  recall  of  persons  who  have  improperlj^^^'^'^ 
interfered  in  politics  in  the  United  States.    Sovereigns,  also, 
have  refused  to  receive  ambassadors  who  were  their  own  sub- 
jects ;  nuncios  of  the  pope  have  been  refused  on  the  ground 
that  they  would  exercise  a  special  religious  influence  preju- 
dicial to  the  welfare  of  the  state  to  which  they  were  sent.   The 
pope,  on  the  other  hand,  has  refused  to  receive  cardinals  as 
ambassadors.     Women  are  not  excluded  from  the  post,  some 
of  the  most  creditable  treaties  having  been  negotiated  by 
women. — The  benefit  to  be  derived  from  permanent  embas- 
sies is  illustrated  by  the  tenacity  with  which  the  Western 
powers  have  insisted  on  the  establishment  of  such  missions 
at  Pekin. — It  should  be  added  that  a  minister  may  be  ac- 
credited by  a  formal  iK)wer  plenipotentiary,  or,  as  is  the  case 
with  charges  d'attaires,  by  informal  correspondence  with  sec- 
retaries.* 

§  167.  The  inviolability  of  an  ambassador  is  an  essential  to 
diplomatic  intercourse.  He  represents  the  dignity 
biiity  and  and  Sovereignty  of  his  own  state,  and  an  attack  on 
toriaTityof  him  is  an  attack  on  that  state.*  The  privilege  ex-  \ 
emhassiee.  xeuds  to  the  ambassador's  suite,  to  the  servants  of  J 
the  embassy  dwelling  in  the  same  hotel,  to  its  hotel  and  its 
furniture,  to  its  correspondence,  and  to  its  couriers  when  en- 
gaged in  its  service.  This  involves  exemption  from  local  law. 
If  the  parties  so  priviledged  abuse  their  privilege,  the  proj)er 
course,  under  such  circumstances,  is  to  dismiss  the  offending 

>  "A  nation  may  refuse  to  receive,  §  187,  note  d  ;  Dana's  WheatoD,  §  251, 

afl  public  agent,  any  one  who  is  per-  note  137. 

Bonally   objectionable,    on     informing  **  Dana's   Wheatou,    §   210,    allows 

the  government  by  which  he  is  sent  the  refusal,  if  the  motives  are  alleged. 

that  the  refusal  is  for  personal  reasons  ;  But  the  above  rule  should  seem  to  be 

but  the  reasons  need  not  be  more  par-  sufficient." — Field's  Code  of  Int.  Law, 

ticularly  stated.   2  Phill.  Int.  Law,  149.  §  99. 

•'  Several  cases  of  refusal  on  perso-  «  See  llartmann,  §  38. 
nal  grounds  are  mentioned  in  Kli'iber, 
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minister,  with  the  proofs  of  his  guilt.'  The  prevalent  view,  so 
far  as  concerns  civil  process,  is  that  the  doctrine  of  extra-terri* 
toriality  does  not  apply  (1)  in  cases  where,  from  the  nature  of 
the  case,  no  other  jurisdiction  exists  than  that  in  which  the 
embassy  holds  its  seat,  e,g.^  suits  for  real  estate ;  (2)  in  cases 
where  the  ambassador  sues,  and  the  claim  against  him  is  set 
up  by  way  of  set-oft*;  (8)  in  cases  in  which  the  ambassador 
voluntarily  submits  to  a  hearing  before  arbitrators,  in  the 
same  sense  in  which  a  sovereign  may  agree  to  an  arbitration ;' 
(4)  in  cases  where  the  ambassador,  with  the  consent  of  his 
government,  submits  himself  to  the  jurisdiction ;  (5)  in  cases 
where  the  ambassador  is  a  citizen  or  subject  of  the  state  to 
which  he  is  accredited,  or  when  he  is  at  the  time  in  the  ser- 
vice of  such  state  ;  (6)  in  cases  where  the  ambassador  engages 
in  trade,  and  the  suit  is  brought  in  respect  to  such  trading 
engagements.'  This  extra-territorial ity  protects  ambassadors, 
also,  from  prosecutions  for  crime.  No  matter  how  heinous  a 
crime  committed  by  a  diplomatic  agent  within  the  state  to 
which  he  is  accredited  may  be,  that  state  cannot  institute 
against  him  proceedings  to  try  him  for  the  crime.  The  only 
remedy  is  to  send  him  home  to  his  own  sovereign,  who  alone 
has  jurisdiction  over  him.*  But  the  better  opinion  is  that 
taking  refuge  in  an  ambassador's  hotel  does  not  protect  a 
subject  from  arrest  in  such  hotel  on  a  criminal  charge  under 
order  of  the^W^a:  situs. — The  privilege  of  extra-territoriality 
no  longer  gives  the  ambassador,  as  was  once  supposed  to  be 
the  case,  the  power  to  execute  penal  discipline  upon  his  sub- 
ordinates, although  this  privilege  was  at  one  time  claimed.^ 

1  That  the  privilege  does  not  exist  El.  94 ;  Valarino  v,  Thompson,  3  Seld. 

when  the  ambassador  is  a  subject  of  576. 

the  state  to  which  he  is  accredited,  see  *  Phillimore,   ii.  202.    In   England 

Hartmann,  §  38.  and  in  the  United  States,  foreign  min- 

*  An  ambassador,  also,  cannot  be  isters  are  protected  from  arrest  by 
compelled  to  testify  in  a  court  in  the  statute.  Whart.  Crim.  Law,  8lh  ed., 
state  of  his  embassy.    The  privilege  is  §  282. 

one  of  the  sovereign,  which  the  am-  •  According  to  Hartmann  (§  38),  the 

bassador  cannot  waive.  servants  and  family  of  an  ambassador 

*  See  Phill.,  ii.  222,  3d  ed.  As  retain  the  forum  which  they  possessed 
questioning  the  last  limitation,  see  before  the  beginning  of  his  diplomatic 
Magdalena  Nav.  Co.  t;.  Martin,  2  El.  &  service.     *^  If  the  state  he  represents 
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ktter  of  courtesy,  he  is  entitled  to  receive  his  goods 
uut^  iree.  He  is  obliged,  however,  to  pay  tuxes  fixed  in  cor- 
pore  on  specific  articles  he  may  purchase. 

gives  him  jurisdiction  over  his  family  the  territory  of  which   they  pasB  in 

and  suite,  and  this  is  accepted  by  the  company  with  him,  to  the  same  extent 

state  receiving  him,  then  the  jurisdic-  as  is  his  person.     The  extent  of  this 

tion  would  follow ;  but  except  in  this  privilege  in  the  early  law  of  England 

case  the  ambassador  has  no  jurisdic-  is  discussed  on  its  historical  side  by 

tion,  least  of  all  of  a  criminal  order.**  Mr.  Hosack,  in  his  work  on  the  Rise 

Ibid.,  citing  Wildman,i.  126;  Grutins,  and  Growth  of  the  Law  of  Nations, 

ii.  c.  18;  Bynk.  F.  L.  xv.  Loudon,  1882.     See  Taylor  v.  Best,  14 

That  extra-territorial  privilege  in  C.  B.  487. 
this  respect  cannot  be  waived  by  im-  The  privilege  does  not  extend  to  a 
plication,  see  U.  S.  t*.  Benner,  1  Bald,  person  taken  into  the  service  of  the 
234.  minister,  and  belonging  to  a  nation  by 
That  there  may  be  a  voluntary  sub-  the  law  of  which  such  person  is  inca- 
mission  to  the  arbitrament  of  a  court,  pable  of  making  such  contract  of  ser- 
see  Taylor  v.  Best,  14  C.  B.  487.  vice,  or  prohibited  from  making  it,  9 
**A  public  agent  is  not  subject  to  the  Opinions  of  U.  S.  Attorneys-General,  7, ' 
jurisdiction  of  the  nation,  within  the  where  it  is  said  that  such  a  priyilege 
territory  of  which  he  resides  or  exer-  would  enable  the  minister  to  employ 
cises  his  functions,  for  official  acts  **  any  discontented  wife,  ...  re- 
done under  the  direction  of  the  govern-  bellious  child,  .  .  .  the  soldiers  of 
ment  of  his  nation.  a  garrison,     .     .     .     the  sailors  from 

**  Halleck  (p.  243)  states  this  rule  as  a  ship,    ...     or  a  felon." 

applicable    to    consuls.      Perhaps    it  That  a  public  minister  cannot  punish 

should   be   restricted   to  those  agents  members  of  his  family  beyond  the  limit 

who  have  been  exptessly  reeeivt*d  l)y  of  domestic  chastisement,  see  Halleck, 

the  nation  in  which  they  exercise  their  Int.  Law,  220. 

functions.      See  Guide    Pratique    des  That  the  nation  of  a  public  minister 
Consulats,  vol.  i.  p.  10." — Field,  Code  cannot  deprive  him  of  his  privileges  as 
of  Int.  Law,  §  108.  a  returning  minister  without  his  con- 
That  secretaries  of  foreign  legations  sent,   see  Torladfi  i\  Barrozo,  1   Miles 
are   thus   privileged,  see   Cabrera,  Ax  (Philada.),  36G,  385,  where  it  was  held 
jmrte^  1  Wash.  C.  C.  232 ;    and   so  of  that   the   institution  of  an   action  of 
attaches,  U.  S.  v,  Benner,  1  Bald,  2;U ;  trover  to  recover  the  archives  of  the 
and  of  domestic  servants,  U.  S.  r.  La-  mission,  by  the  charge  of  a  newly  re- 
fontaine,  4  Cranch,  C.  C.  173 ;  see  as  cognized  government  against  his  pre- 
to  requisites  for  prosecutions  in  such  decessor,  did  not,  ipso  facto ^  divest  the 
cases,  Whart.  Crim.  Law,  8th  ed.,  §§  defendant  of  such  privilege. 
1821,  1899.  That  a  public  minister  may  import 
According  to  Mr.  Field  (Int.  Code,  free   of    duty   goods    for   himself  and 
144),  the  members  of  the  faiuily,  offi-  family,  see  Lawrence's  Wheat.,  416. 
cial  and  personal,  of  a  public  minister  That  bearers  of  despatches  to  or  from 
are  exempt  from  the  jurisdiction  of  the  a  public  minister,  provided  with  pass- 
nation  to  which  he  is  sent,  or  through  ports,  or  other  evidence  of  their  cLa- 
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§  168.  Au  ambassador  travelling  on  his  way  to  the  country 
to  which  he  is  accredited,  through  a  third  country, 
-pursuing  for  this  purpose  a  natural  and  proper  route,  exten^to 
18  entitled  to  the  same  privilege  as  when  travelling  Jo"''°ey- 
through  the  country  to  which  he  is  accredited.  It  may  be 
that  such  country  is  in  a  state  of  war  with  the  third  power. 
This  does  not  destroy  the  ambassador's  right  of  transit;  hut 
if  a  convenient  route  is  {X)inted  out  to  him  which  will  not 
embarrass  an  occupying  army,  he  must  take  this  route,  and 
cannot  be  permitted  to  insist  on  carving  out  a  route  of 
his  own. — Even  after  au  ambassador  has  been  recalled  by  his 
own  govc^rnment,  and  leaves  debts  in  the  country  to  which  he 
was  accredited,  the  better  opinion  is  that  he  is  exempt  from 
process;  though  it  is  an  open  question  whether  his  creditors 
with  specific  liens  may  not  retain  his  goods  without  judicial 
process.^ 

§  169.  By  the  congresses  of  Vienna  and  Aix-la-Chapelle  four 
distinct  kinds  of  embassies  were  recognized  : — 

1.  "  Ambassadeurs,"  legates,  and  nuncios  of  the   tio^of^m- 
pope.     These  are  regarded  as  the  personal  represen-   *^*®**^- 
tatives  of  the  sovereign  by  whom  they  are  sent. 

2.  Ministers  plenipotentiary  and  envoys. 

3.  Ministers  resident. 

4.  Charg^  d'affaires,  who  are  appointed  by  the  minister  of 

raeter,   have  the   same  privileges   as  of  Texas),  was  arrested  in  New  York, 

members  of  his  family  acoompanjiDg  on  his  return  from  France  to  Texas,  on 

him,  for  sach  length  of  time  as  may  be  an  alleged  debt.     The  court  discharged 

necessary  to  enable  them  to  perform  him  from  arrest,  and   held   that  the 

their  duties  as  sach,  see  Field*s  Code  want  in  his  case  of  a  passport  made  no 

of  Int.  Law,  §  157 ;    Heffter,   §  204 ;  difference  in  the  case. 
Lawrence^s  Wheaton,  p.  417;  2  Phill.        The  line  of   transit    may  be    pre- 

Int.  Law,  196,  §  186 ;  and  in/ra,  §  228.  scribed  by  the  nation  through  whose 

'  Wheaton,  Elements,  i.  103  ;  Bar,  §  territory  the  minister  may  pass  at  its 

115 ;  Hartmann,  §  38.     As  to  right  of  option.     Field's  Code  Int.  Law,  §  136  ; 

belligerent  to  arrest  in  a  neutral  ship  see  2  Phill.  Int.  Law,  186-189.     The 

diplomatic  agents  of  the  other  bellige-  limitation  here  stated  was  maintained 

rent,  see  infra,  §§  228-9.  by  the  government  of  France  in  the  case 

In  Holbrook  v,  Henderson,  4  Sandf.  of  Mr.  Soule,  in  1854.    See  Lawrence's 

619,  General  Henderson,  minister  from  Wheaton,  p.  422,  note  ;  Halleck's  Int. 

Texas  to  France  (before  the  annexation  Law,  p.  234. 
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foreign  affairs,  while  the  three  chisses  first  above  named  are 
accrediteJ  nominally  or  actually  by  the  sovereign.* 

These  classes  have  the  same  privileges;  the  object  of  the 
classification  is  only  to  settle  precedence.  Among  represen- 
tatives of  the  same  class,  priority  of  appointment  determines 
rank.* 

§  170.  Consuls,  not  being  regarded  as  the  embodiment  of  the 
sovereignty   of   their    state,   but    merely    business 

Consuls  not  .         . 

soprivi-  agents,  are  not  in  civilized  states  entitled  to  the 
^^    ■  prerogatives  of  extra-territoriality  and  inviolability. 

Sometimes,  however,  by  special  arraijgements  between  two 
powers,  consuls  are  invested  with  permanent  diplomatic  func- 
tions, and,  if  so,  they  are  entitled  to  the  privileges  above 
mentioned.  Consuls,  also,  in  barbarous  or  semi-barbarous 
states,  charged  as  they  are  with  judicial  functions,  are  to  be 
regarded  as  investing  with  extra-territoriality  the  place  where 
their  flag  is  planted.^  A  consul's  papers  are  protected  from 
interference  by  the  local  authorities,  A  consul,  also,  is  interna- 
tionally entitled  to  protection  in  his  usual  functions,  e,  g.^  the 
taking  of  acknowledgments;  the  solemnization  of  marriages 
among  his  countrymen  ;  the  administering  of  oaths  in  matters 
relative  to  the  affairs  of  the  land  he  represents;  the  attesting  of 
comnjcrcial  and  shipping  paper;  the  conducting  ot*  investiga- 
tions directed  by  the  home  government,  provided  he  does  not 

^   See   Hartmann,  §  35  ;    PhiUimore  Envoys  inclade   ministers   plenipo- 

(3d  ed.),  ii.  248.  teiitiary,   envoys  ordinary  and  extra- 

''*  Ambassadors  include  papal  leg-  ordinary;  also,  the  internancios  of  the 

ates    and    nuncios.     The    distinction,  pope.     Bluutsehli,  §  173,  note, 

stated  in  the  books,  that  ambassadors  According  to  Vattel,  **  the  secretary 

represent  the  person  of  the  sovereign  of  the  embassy  (not  that  of  the  ambas- 

by  whom  they  are  sent,  while  the  other  sador)  having  his  commission  from  his 

classes   of    ministers    represent    their  sovereign,  is  a  sort  of  public  minister, 

principal  only  in  respect  to  the  par-  But  it  is  hardly  necessary  to  recognize 

ticular    business    committed    to    their  this  as  a  fifth  class,*' 

charge   (Protocol   of    the   Coiigr»»ss   of  Fiore  (Nouv,  Dr.  Intern.,  vol.  ii.  p. 

Vienna,  Art.  II.),  seems  now  to  amount  612)   holds   with  some  others   to   the 

to  nothing  more  than  saying  that  they  opinion   that   consuls    are   a  class   of 

are  the  highest  class  of  public  minis-  diplomatic  officers,  but  this  is  a  dispute 

ters.     Dignities  peculiar  to  their  rank  about    rather     name    than     fanction. 

are  matter  of  etiquette,  not  necessary  Field,  Code  of  Int.  Law,  §  112. 

to  be  defined  in  a  code."  •  Supra^  §  147. 
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II  this  way  invade  the  rights  of  the  country  in  which  he 
esides.  The  statutes  of  the  United  States  authorize  consuls 
o  receive  the  protests  of  ship  officers,  and  to  issue  copies  and 
ertificates  thereof,  which  shall  be  admissible  in  evidence  in 
be  courts  of  the  United  States.  They  are  authorized,  also, 
n  absence  of  parties  interested,  to  take  charge  of  the  effects 
1l  stranded  vessels;  to  administer  the  estates  of  American 
itizens  dying  within  their  consulates;  to  discharge  seamen 
rwelly  treated ;  to  provide  for  destitute  seamen,  and  to  re- 
let! ni  deserters.  By  a  consular  convention  between  France 
^od  the  United  States  in  1778,  consuls  are  allowed  to  exercise 
police  over  merchant  vessels  of  their  respective  nations,  and 
to  determine  disputes  as  to  wages  of  seamen  in  such  vessels.^ 

*  As  to  ^Tjury  before  oodbuIs,  see  sentB  the  subjects  of  his  sovereign 
V^hart.  Crim.  Law,  8th  ed.,  §  276.  when  there  is  no  special  diplomatic 
On  the  general  power  of  consuls,  see  representative  of  such  sovereign  ;  Ger- 
HoUxendorff,  ut  supra,  1234,  citing  non  r.  Cochran,  Bee,  209) ;  but  though 
Manuel  des  Consuls,  1837-43;  Quehl,  a  public  agent  his  authority  is  ordi- 
das  Preussiche  und  Deutsche  Consu-  narily  limited  to  commercial  matters, 
larwesen,  1863 ;  De  Clercq  et  de  Val-  While  he  is  permitted  to  interpose 
let,  Guide  pratique  des  consulats,  1880;  claims  for  the  restitution  of  property 
Konig,  Handbuch  des  Deutsohen  Kon-  belonging  to  the  subjects  of  his  own 
snlarswesen,  1878;  Abbott,  U.  S.  country,  he  cannot  ordinarily  be  re- 
Consuls  Manual,  1863 ;  U.  S.  Consular  garded  as  in  any  sense  the  diplomatic 
Regulations,  Washington,  1881.  representative  of  his  sovereign.  (The 
Mr.  Lorimer  gives  the  consular  rules  Anne,  3  Wheat.  435.)  But  he  may 
for  England  in  detail,  and  then  pro-  institute  proceeedings  in  rem,  on  behalf 
ceeds  to  say  (Law  of  Nations,  i.  315)  ;  of  the  subjects  of  his  sovereign,  with- 
**  Notwithstanding  the  care  with  which  out  special  authority.  (The  Bello  Cor- 
these  various  documents  for  their  (con-  runes,  6  Wheat.  152.) 
snls)  guidance  have  manifestly  been  The  United  States  courts  have  juris- 
formed,  her  majesty's  consuls  complain  diction  of  suits  against  consuls  (St. 
that,  in  consequence  of  the  want  of  Luke's  Heap.  t'.  Barklay,  3  Blatchf.  259; 
these  consular  treaties  which  conti-  Bixby  v.  Jaussen,  6  Blatchf.  315;  Git- 
nental  states  are  in  the  habit  of  con-  tings  u  Crawford,  Taney,  1)  ;  and  they 
tracting  with  each  other,  they  are  cannot  be  sued  in  the  state  courts,  nor 
placed  at  a  great  disadvantage,  as  can  they  waive  their  privilege  in  this 
compared  with  their  foreign  colleagues,  respect.  (Naylor  v,  Hoffman,  22  How. 
when  seeking  to  determine  their  duties,  Pr.  510  ;  Valarino  v.  Thompson,  3  Seld. 
powers,  and  privileges  ;"  he  adds,  as  a  576.) 

specimen  of  the  privileges  granted  by  Consular  jurisdiction   in  barbarous 

foreign  treaties,   the    consular  treaty  and  semi-civilized  states   is  discussed 

between  France  and  Italy.  supra,  §  147  ;  Whart.  Conf.  of  Laws, 

In  the  United  States  a  consul  repre-  introductory  chapter,  §§  15  et  seq.  And 
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So  far  as  concerns  the  right  to  hold  property  as  a  neut 
against  a  belligerent,  it  has  been  held  that  a  consul  of  a  neut 

set*  Asser,  Administration  de  la  JuHtice  consul  rights  and  privileges  neeess 

en  Egypte.  in  the  Revue  de  droit  int.  ii.  to  the  performance  of  the  duties  of  t 

564  ;  Martens,  Kousularwesen  in  Orient,  consular  office ;  and,  generally,  a 

1874 ;  Mancini,  Reforme  Judiciare   en  sul   may  claim   for  himself  and 

Egypte,   1875  ;  Renault,  Etude  sur  le  office,  not  only  such  rights  and  pri 

projet  de  reforme  judiciare  en  Egypte,  leges  as  have  been  conceded  by  treaty 

1875  ;  Brauer,  Die  Deutschen  Justizge-  but  also  such  as  have  the  sanction 

setze  in  ihrer  Anwendung  auf  die  amt-  custom  and  local  law,  and  have  bee 

liche    Thiitigkeit    der    Konsuln,    etc.,  enjoyed  by  his  predecessors,  or  by  co: 

1879.   In  modern  practice  a  distinction  suls  of  other  nations,  unless  a  fori 

is  taken  between  consuls-general,  vice-  notice  has  been  given  that  they  wiL 

consuls,  and  local-consuls.  The  two  first,  A  not  be  extended  to  him/*     §77: 

when  endowed   with  diplomatic  func-  consul  may  place  the  arms  of  his  gov  — 

tions  have  the  privileges  of  inviolability,  ernment  over  his  doors.     Permission  to 

In  the  United  States  consular  regu-  display  the  national  flag  is  not  a  matter 

lations,  as  revised  in  1881,  it  is  stated  of  right,  though  it  is  usually  accorded, 

(§  75)  that  **  a  consular  officer  in  civil-  aud.it  is  often  provided  for  by  treaty. 

ized  countries  now  has,  under  public  .     .     .     The   jurisdiction    allowed  to 

law,  no  acknowledged   representative  consuls  in  civilized  countries  over  dis- 

or  diplomatic  character  as  regards  the  putes    between    their  countrymen    is 

country  to  which  he  is  accredited.    He  voluntary  and  in  the  nature  of  arbitra- 

has,  however,  a  certain  representative  tion,  and  it  relates  more  especially  to 

character  as  affecting  the  commercial  matters  of   trade  and  commerce.    A 

interests  of  the  country  from  which  he  consul,  however,  under  public  law,  is 

receives   his   appointment,   and   there  subject  to  the  payment  of  taxes  and 

may  be  circumstances,  as,  for  example,  municipal  imposts  and  duties  on  his 

in  the   absence  of  a  diplomatic  repre-  property  in  the  country  or  on  his  trade, 

sentative,    which,   apart   from   usage,  and  generally  to  the  civil  and  criminal 

make  it  proper  for  him  to  address  the  jurisdiction  of  the  country  in  which  he 

local  government  upon  subjects  which  resides.     It  is,  probable,  if  he  does  not 

relate  to  the  duties  and  rights  of  liis  engage  in  business,  and  does  not  own 

office,   and   which    are   usually   dealt  real  estate,  that  he  would  not  be  subject 

with   through  a    legation."     In  §  76.  to  arrest  or  incarceration,  except  on  a 

**  Although  consuls   have  no  right  to  criminal  charge,  and  in  the  case  of  the 

claim  the  privileges  and  immunities  of  commission  of  a  crime,  he  may  either 

diplomatic    representatives,    they   are  be  punished  by  local  laws,  or  sent  back 

under  the  special  protection  of  inter-  to  his   own   country.**     §  78  :    **  The 

national  law,  and  are  regarded  as  the  privileges  of  a  consul  who  engages  in 

officers   both  of   the   state   which   ap-  business  in  the  country  of  his  official 

points    and    the  state  which  receives  residence,  are,  under  international  law, 

them.    The  extent  of  their  authority  is  more   restricted,  especially  if  he  is  a 

derived  from  their  commission  and  their  subject  or  citizen  of  the  foreign  state.** 

exequatur;  and  it  is  believed  that  the        it  is  added  that  inviolability  of  the 

grantingof  the  latter  instrument,  with-  consular  archives  is  secured  by  trea- 

out  express  restrictions,  confers  on  the  ties   with  Austro-Hungary,   Belgium, 
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2  9.  t^e  loses  his  privileges  as  against  a  belligerent  by  doing  busi- 
^^:r9  as  a  merchant  in  the  place  to  which  he  is  accredited ; 
a.  vrm  cl ,  ns  a  general  rule,  a  consul  doing  business  as  a  merchant 
i  xr&  ^he  seat  of  his  consulate  merges  his  consular,  so  far  as 
p>  mr-i  ^v^ilej^e  is  concerned,  in  his  mercantile  status^ 

g   171.  We  have  already  seen  that  there  are  cases  in  which 
iisuls  of  civilized  countries  exercise  jurisdiction 
^  r  citizens  of  such  countries  in  barbarous  lands,   specified 
i  s  now  to  be  observed  that  there  are  cases  in  which    J^sdict^^ 
suls   in   civilized    lands   have  jurisdiction  over  [|2|^*JJou 
itic  lines  of  litigation  given   them  by  treaty.*  in  foreigD 
xas  by  consular  convention  of  1778,  between  the 
t^ited  States  and   France,  consuls  of  each  country,  as  has 
ci«i  already  noticed,  are  permitted  to  exercise  police  overall 
^^j^els  of  their  respective  countries, '*  within  the  interior  of 
^     vessel,"  and   to  adjudicate  questions   concerning  wages 
i^ing  in  such  countries.     Treaties  to  the  same  effect  have 
1)  negotiated  with  other  countries ;  and  congress,  hy  the 


xnark,   Franoe,  Germany,  Greece,  secured  absolutely  by  convention  with 

^^  ^^3c  ico,  Portugal,  and  Sweden  ;  while  France,  and,  except  for  defence  of  per- 

*^^^  ^^^  i  liability  of  the  consular  office  and  sons  charged  with  crime,  by  conven- 

^^%^^  «:^Hing  (but  not  as   an  asylum)  is  tions  with  Austro-Hungary,  Belgium, 

*^^^=5^J.red    by    treaties    with    Belgium,  Italy,   and  Salvador.      In  such   case 

**    *"*^x^ce,    Germany    (of    consuls,    not  the  testimony  may  be  taken  in  writing 

^^"-"^  »  ai«u8),  and  Italy.     Exemption  from  at   his   dwelling/*     By   treaties   with 

^*"  ^*i«jt,  except  for  crimes,  is  secured  by  many  states,  consuls  not  owning  real 

'^'ention   with    Belgium,   Germany,  estate  or  doing  business  in  the  country 

Vierlands,  and  Italy.     **  In  Austro-  of  the  consulate  are  exempt  from  taxa- 

gary  and  France   he   is  to  enjoy  tion.     By  some  treaties,  also,  consuls 

•  onal  immunities;   but  in  France,  have  the  right  to  take  depositions,  and 

citizen  of  France,  or  owning  pro-  have  jurisdiction  of  disputes  in  vessels 

there,  or  engaged  in  commerce,  of  the  United  States. 

"^^        «an    claim    only   the    immunities  i  1  Kent's  Com.,  44,  62 ;   2  Phill., 

^^^»:^ted  to  other  citizens  of  the  country  336;  The  Falcon,  6  C.  Rob.  Ad.  194; 

^^^^^    own  property,  or  to  merchants.  The  Hope,  Dods.  Ad.  226  ;  i/i/ra,  §  219. 

,^^         Austro-Hungary,    if   engaging    in  By  the  act  of  congress,  of  August  18, 

^^iii«8,  he  can  be  detained  only  for  1856,  U.  S.  Stat,  at  Large,   ch.    127, 

^-^-^  '■nercial  debts.     ...     In  Great  American  consuls  in  particular  places 

*]*'*^-auii,  Netherlands  (as  to  colonies),  are  forbidden  to  engage  in  trade.    The 

^  **^^^ragua,   and   Paraguay,  they  are  law  in  respect  to  consuls  is  discussed 

^f^  "^^rded  as  appointed  for  the  protec-  ^ith  great  fulness  in  the  fourth  vol- 

^^'^'■^  of  trade"     Exemption  from  obli-  xime  of  Lawrence's  Com.  sur  Wheaton. 

^^'^ion  to   appear  as   a   witness  ••is  v  Supra,  §§  147,  170. 
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statute  of  June  11, 1864,  made  proviaioii  for  the  support 
the  jurisdiction  thus  given  to  foreign  consuls.*    By  statu 
also,  our  consuls  abroad  have  {)0\ver  to  administer  oaths 
certain   cases,  and  to  acknowledge   papers;  and  perjury  t 
fore  a  consul  abroad    is   punishable   as   such   in   a   Feder 
court  before  whom  the  oflFender  is  brought.*     In  this  countr 
also,  it  has  been  held  that  a  foreign  consul,  received  as  sue 
by  our  government,  may,  without  special  authority,  apj>e 
for  a  citizen  of  his  country  in  a  case  iu  which  the  lattc 
though  absent,  is  interested.^ 

§  172.  A  consul  caunot  enter  on  his  duties  w^ithout  the  pc 
mission  of  the  state  within  whose  limits  the  co 

Exequatur  i         /.         .•  .      i  •       i 

required  to  sulur  tunctioiis  are  to  be  exercised  ;  supposing  su< 
functions.  ^^^^^  ^^  ^*^  civilized.  Tliis  permission  is  usual 
granted  by  an  "exequatur,"  which  may  be  recalh 
on  duo  grounds.  The  announcement  of  the  appointment  of 
consul  is  by  Idtt^ea  de  provisio)}. — In  old  times  a  distincti< 
was  taken  between  consulcs  electi  and  ronsides  missi ;  the  latt 
being  generally  subjects  of  the  appointing  state,  while  f 
consules  elecii  this  was  not  necessary.  Consules  electi^  also,  a 
generally  unpaid,  and  are  allowed  to  engage  in  business,  whl 
is  refused  to  covsnks  niissL  But  the  tendency  among  Eui 
pe^n  stntes  is  to  restrict  consular  appointments  to  consit 
^ikiS^ij  with  settled  fees,  and  exclusion  from  business. 

\  \  VII.  Intervention. 

/       S  174.    On  the  subioet  of  intervention  two  extreme  vie^ 


\ 


K 


V^    interveu-      '^'^"^^  '^^^^'^  announced.    On  the  one  side  it  was  niai 


ti(»i»  per-       tained  by  Burke,  in  his  letters  on  a  Rescicide  Pea< 
\  matters         that  a  nation,  such   as   England,  holding  a  coi 

turb  pubiic  nianding  position  in  Europe,  is  justified  in  int< 
peace.  Veiling  to  put  dowii  propagandist  anarchy  in  nnoth 

land ;  and  it  was  declared  by  the  members  of  the  Holy  A 
liance,  in  1815,  to  be  the  duty  of  the  ''Christian  sovereign 
wlio  took  part  in  that  alliance,  to  unite  to  repress  any  Eui 
pean  outburst  against  legitimacy.     Tbis  position,  howevc 

1  See  L.iwrenci''s  Wheat<»ii,  uott;  73.         ^  The  Bello  Corrunes,  6  Wheat  II 
•See  .Sm/jhi,   §    170,   note;    Whart. 
Crim.  Law,  &th  od.  §§  273-G. 
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has  been  long  rejiudiated.     The  eliief  instance  of  interference 
of  tliis  class  irt  that  of  Rnssia  to  protect  Austria  from  revolu- 
tion 111  1848  ;  and  since  then  France  witnessed  the  overtlirow 
of    tlic  old  equilihrium    in   Germany  without    protest;   and 
neither  Austria  nor  Russia  interfered  to  prevent  the  democra- 
tization of  France.     On  tlie  other  side,  it  cannot  be  said  that 
the  opposite  extreme,  that  of  the  Imssrz  ftlre^  in  reference 
to    foreiirn  states^  has  acquire!    nnciualified  acceptance.      In 
the  United  States  the  doctrine  of  non  interference  has  been 
jroiierally  adopted  as  an  axiom  in  [»olitical  economy;  yet  in 
tho  United  States  there  is  a  general  acceptance  of  the  position 
taken  in  this  respect  by  Mr.  Monroe,  under  the  advice  of  Mr. 
«T.  Q.  Adams,  so  far  as  it  assumes  that  no  Kuropcan  power  is  to 
l>e  permitted   to  interfere  forcibly  in  the  domestic  afiairs  of 
-American  sovereisrnties ;*  and  in  tlje  further  position  that  the 
c"«>ntr()l  of  a  canal  across  the  Isthmus  of  Panama  is  not  to  pass 
into  the  hands  of  any  one  European  power.     Mr.  (fladstone, 
sitnl  tlie  leadint;^  meriiTici's  of  his  cabinet,  are  adherents  of  the 
^'I'^^^SfZ  faire  school ;  but  by  -Nh\  Gladstomt's  administration  an 
^Attack  on  Et^ypt,  and  an  at  least  temporary  occupation  and 
reorcra!iization  of  Etrypt  have  been  justitied,  on  tlic  irround 
tlkiit    this  was  necessary  to  the  preservation  of  Europi»iin  coni- 
'^i«.*rc?e  and  ix^acc.    In  semi-barbarous  countries,  settlem«'nts  hy 
^'1  vili^ed  states  have  never  been  reirarded  as  int(;rferinu  with 
®^^»id  internutionsil  jurisprudence.     Eiii^land  has  indefinitely 
^^t<^ii<led  her  Indian  em|)ire,  has  taken  possession  of  Cyprus, 
*4t"i<l     ijug  acquired  at  least  a  temporary  dominancy  in   Eirypt. 
^  *"*^tice  has  occupied  Algiera  and  Tunis,  and  has  obtained  <-on- 
^**^>1    of  Madagascar.     We  may,  therefore,  hold  to  the  follow- 
^  '^  ^    I.)Ositions : — 

C^  )  The  application  of  influence  by  one  state  over  another 
^  Ylkould  the  latter'a  political  action,  is  not  (iontrary  to  the 
^W   of  nations,  provided  that  force  is  not  threatened. 

C^)  The  application  of  force,  or  its  threat,  to  induce  a  change 


.  • 


^y    unother  state,  either  of  its  political  cojistit'ution  or  of  its 
^*litical  action  us  to  ti  third  state,  is  a  viohition  of  the  law  of 
^^Htions.'  • 

*  i^d*  as  toquaUflcationH /n/Vd,  §  I?'*!.     b'T'^i,  diHclaiinfil,  \vlu»n   waging  w.ir 

*  Ureal  Britain,  it  shoul«l  be  reniein-     aj^Miiiiit  the  Fri>iii:h   liepublie,  any  de- 
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(•>)  It  IP,  liowovor,  f»|»on  to  the  successfiful  i>arty  to  insist,    ♦'^^ 
the  coiirlii^ion  of  a   war,  on  sjuaranties  which    may  invol    '^''i 
Borne  nindiHcations  of  the  pilicy  of  the  party  vanquished. 

Kijrn  tlnTrby  t<i  iiitiTfiTf  in  tln-ilotiM'stic        Accordinj;  to  Ooncral    Wa.*:lnnfr  ▼    *nn, 

affairs  of  Fraiii'#'.   Tin- ^•^^♦•l)^illl••  n-.-iHini  '•  n«»   ^ov»Tniiu*nt    oiiijht    to    ini«r- !!"»■-'« 

was   that    tlif  .Iimt »f  tlu?   iiaticnal  with  tin*  lnt»Tiial  eoiu'«.*rns  f»f  aiiot  "I  zb.     •t, 

convent i«»ji  ipf  Nnvi'iiilHT  V.K  17t>2.  was  ♦fxi-fpt  ft»r  th<?  security  of  what  is     •    Mu«? 

virtually    a   <i«'flaralioii  of  war.     i^*.'*'  to   thfni>«'lv««s."      Sparks's    Lifo       J£=^  "»1 

I'hill..  oj».  (it.,  i.  Hfjl.    This  ih'rnT  was  \Vritiii;;s  of  \Va:*hiii^toii,  xi.  S^'i. 
a  iMniihastir  n-solntioii  to  ;:ivi*  ai«l  to         "As  n-^anls  the  citizens  of  the-  '*'■ 

**  to^^   h's    i»«Mi|ih'S   «pn»   voU'imnt    re-  ro^jnizcrl  stat«.%  any   interferentv  v^^^   ith 

(■»»iivrir  h'nr  lih«'rli'."     S«'«»  arii»h»   hv  th**  action  of  the  h>«'al  law  would  \    •-♦-^  a 

Mr.  Os'-ar  Hrowninj:.  in  Fortniu'htly  lie-  positive  hreaeh  of  the  law  of  nati**^-' ^"J^* 

vii'W  tor.Ian.  l*'>'3,wh«'n*th«' iliploniatii^  Kvi*n  in  tlur  case  <»f  a  partially  re  «*    -•«'»?■ 

history   (»f    thi-    ]Mriuil    is    revit-wnl,  niz«'il    and    partially   pniteeted    st    .s:  !-***» 

and  whrn-  tin'  niihtaki-s  (»f  tin*  British  snrh  interference   is  forbiddtm.     L— —  *"»'tl 

as    wi'U    as   tin*    Fn-nch    ^lovi-rnnu-nts  DulfiTin's  interposition    on    hehal  "Wr"     t'f 

in  this  re^iMM't  an-  |ioint<-d  out.  Miilhat  I'aeha  (July,  ISiil)  was  wh-«i'  *^^y 

In    Lord   J«»hn    Hus«'ll's    despatch,  unollieial  in  ff^rm,  however  peremptr      <'**'7 

aiMri'ssi'd,  in  ls«;n,  to  Sir  J.  Hud>on,  it  may  have  been  in  substance.     W"^"  »*=■" 

Hritish    minister  at   Turin,  ju>tifyin^  Lt»rd  (franvilli»'s  attention  was  caK--   »*** 

the  inttTll'rencr  of  tin*  kin;:  of  Sanlinia  tt»  the  i)i»rsin.-utit>n  of  the  Jews  in  IC-     *- 

in  aid  of  tin;  insurr<'iti«iii   at  Naph-s,  sia,  and  tin*  allej^iul  sympathy  of 

occurs  the  following:   n.-uiarkahh*  pas-  Kn^sian  government,  in  the    houst-'*? 

sa);e :    "That   emiiifut   juri.-t,  Vatti*!,  lonis  (Feb.  0,  1SS2)  he  declined,  w 

wIh'h  discussinjj  tin?  lawfiilmss  tif  the  the  a])j»roval  of  Lonl  iSalisbury,  to 

as>i*iani<'  j;iv«'n    hy  tin*    Tniti'il    IVo-  ti'rft'rr   officially.''     Lorinier's  Law 

vine  IS  to  till"  I'rinj-e  of  Oran.::*'.  wh»«n  Nations,  i.  1^34. 

h«»    iiiva<lcd   Kn;:land    and   overturned         Mr.  Webster,  in   his  letter  of  Ap 

the  throm*  <»f  .lam«s   II.,  says:   'The  121,  l!^41,  to  I^onl  Asliburton,  speaks 

authority  of  tin*  Princr  of  Oran^je  ha<l  follows:     *' The    salutary   d(x*trine 

doubtlos  an  inlluiMicfon  tip*  «lflil«'ra-  non-intervention  by  one  nation  with  tl 

tions  of  till*  .Stati's  (ioneral,  hut  It  did  affairs  of  others,  is  liable  to  Ih*  ossei 

not  h*ad  them  to  the  ((immission  of  an  tially  impaired   if,  whilo  the  goveri 

act  of  injustice;  /or  nhm  u  pniph  from  nient  refrains  from  interference,  inte: 

tfiHnI  rtttKons  Itil.ts  iifi  arms  atjninst  its  up-  feri»nce  is  still  allowed  tO  its  8Ul 

fUTttmiry  it   is  hut  nn  art  of'  Justirf  and  individually,  or  in  masseii;'*  adding 

qtmrositif  In  assist  hnirr  mtii  in  the  ih /'run  that  *'  the  Tniteii  States  have  been  th 

o/thir  lihntiis.'  "     Ann.  IIi*;;.  l**iU».  p.  first  among  civilized  nations  to  enforc 

204,  I'uh.  l>oc.   It  must  h«' rennMubere*!  th<M)l)servanc<*of  the  just  rules  of  n«u 

that  at  thetiini'  tin*  Stati-s  (MMit-ral  in-  trality  and  peace,  liy  S|)ecial  and  ade 

tervcni'd  in  l''n{:li>ii  allairs,  there  was  «juate  le«:al  enactments  against  aUow  -* 

no  .'trmeil  resistance  to  the  authority  of  in<;  individnaLs  to  make  war  on  thei^ 

James  II.     This  is  a  dan;:erous  prece-  own  authority,  or  to mini;le  tbeniselvei^ 

dent,  and  w«uild  sustain  almo.-t  every  with  the  belligerent  operations  of  other* 

fi>rmof  aid  j;iveii  tof(ircign  insurgents,  nations." 
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(4)  A  nation  whoso  conduct  is  a  menace  to  its  neii^libors 
nmy  be  as^sailed  by  them,  and  compelled  to  alter  its  policy 
so  as  to  remove  the  menace.  Tlie  case  is  analoijous  to  that  of 
abatement  of  nuisances  by  private  action.  The  doctrine  of 
fofsiSfi^  faire  ffives  to  mv  nei<rhbor  the  riirlit  to  conduct  hia 
^>u.^iness  in  the  way  he  thinks  best.  lUit  if  he  drop  a  stone 
^n  tlie  higliway,  in  front  of  my  house,  I  am  entitled  to  remove 
^t  bv  force.* 

(5)   The  intervention  of  organized  bodies  of  men  from  a 
^^injtral  state  on  the  side  of  eitlier  belli«;erent  in  a  pending 
"^Var,  is  prohibited  by  internati^mal  law.    It  should  be  remem- 
^^fred,  however,  that  a  neutral  state  may  say :  "  I  will  n(»t  put. 
^  strict  watch  on  my  subjects  in  this  relation  ;  to  attempt  to 
^•lose  my  ports  for  this  purpose  would  impose  an  intolerable 
l.iurden  and  expense;  but  if  liarm  is  dune  by  any  negligence 
in  this  respect,  I  will  be  liable  to  the  injured  state  for  the 
claniage."    A  state,  also,  may  impose  a  tighter  curb  on  its  sub- 
jects in  this  respect  than  does  the  law  of  nations.     The  same 
<^bservation8  apply,  mufttti'^  mvlarulis^  to  the  permission  by  a 
neutnil    sovereign  to  fit  out  armed  vessels  in   his  ports  for 
V)ell liferent  use.* 

(0)  It  is  within  the  international  power  of  a  state,  or  a  league 

*  I/jnl  Bacon  thus  forciWy  put»  tlio  Sir  K.  PliiUinioro  ((»p.  cit.,  i.  r>55) 
cHootriiiu  statfHl  in  the  toxt :  **Neithijr  ortMlits  tin*  l/iiittMl  States  witli  taking; 
Sii  tli«^  opinion  of  «omo  of  the  school-  the  load  in  cnuiiciatiii^  .soiuwl  princi- 
XL3ien  to  hti  received,  that  a  war  cannot  plos  of  international  law  in  ih(^  statnt(>s 

3  nstly  be  made  hut  upon  a  prcc«Ml».ait  of  1704  and   ISI^.      It  was  not   until 

I  njurv  or  proTo«;ation  ;   for  thern  is  no  1S1!»  that  th**  llritish  rstatut*!  was  j>ass- 

^^nestion  but  a  just  fear  of  innninent  «'d.     .So  little,  indi'od,  was  tin's  statnto 

«iiang(^r,  though  there  b««  no  blow  ^iv«n,  r«*sp«H't«Ml    in    Ki);;land,    that    tliough 

"i  s  a  lawful  canso  of  a  war."     Essay  on  then*  w«t«'  sov«Tal  Kn;;;lish  <*x)>«Mlitions 

Snipire.     And  nee  HHpru,  §  14fj.  organi/.«Ml  to  take  part  in  wars  p<'n<ling 

It  is  only  on  this  ground  that  the  in-  in  Portu^.'il,  in  Spain,  <'md  in   P«>land, 

^4jrf*Tence  of  France,  Russia,  and  Eng-  **no  jiuhlic  prosiM.-ution  of  an  on'fiid(»r 

land  l>etweeu  Turkey  and  OreiHj**,  re-  again^t  the  provisions  of  th«^  statute," 

sjulting  in  the  indei>endenct' of  OriH^ce,  according  to  fc»ir   1%.  Philliniorc!,   **ap- 

cuin   be   sustained.     The  continuance  p«»ars  to  hav**  bj*<Mi  formally  conducted, 

<»f  the  struggle   between  Turkey  and  by  order  of  tin?  g«»vi*rnni»'nt,  in  a  court 

Cfrcece,  it  was  Maid,  imperilled  the  iM'ace  of  justice,  until  the  peritNl  of  the  re- 

of  the  Levant.  cent  American  civil  war  ;  that  is,  ni*arly 

*  See  infra,  §§  241  et  itea.  fiftv  vrars  after  the  nassin;)'  of  thr  art.'* 
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of  states,  to  iruarantee  the  ii.l«  peml-fiH  )  of  another  star 
whose  continued  independent  oxistM»'.'t-  may  be  regarded  s 
essential  to  international  peace. 

(7)  Intervention  may  properly  take  p»lace  at  the  request 
both  parties  to  a  civil  war.* 

(8)  Recognition  of  the  independence  of  an  insurgent  is  n 
by  itself  intervention.^ 

(9)  Intervention  can  no  longer  be. defended  on  the  gronna 
that  it  is  necctsRary  to  maintain  the  balance  of  power.  Tli» 
United  States  form  by  far  the  most  powerful  nation  in 
rica,  and  could  overrun  at  any  time  Mexico  and  the  countries 
imnjcdiately  to  the  south  of  Mexico;  yet  this  would  not  jus 
tify  an  ottensive  alliance  between  these  countries  against  th^  ^  ^ 
United  States.  Great  Britain  is  unquestionably  master  of  th^  m,^ 
sciis,  yet  this  would  not  justify  a  combination  of  other  pow 
to  wjigc  war  on  Great  Britain.  It  is  only  when  a  great  fK)weK 
uses  its  preponderance  of  strength  to  crush  its  neighbors  that 
a  war  by  them  against  it  can  be  sustained.  If  the  balance  ot 
power  is  to  be  jierfectly  pret^erved  by  war,  war  would  nevea 
cease,  since  the  slightest  preponderance  obtained  on  one  aid 
would  require  from  the  other  rectification  by  renewal  of  war^" 
It  was  in  part  on  these  grounds  that  the  United  States  re- 
fused in  1852  to  unite  with  France  and  England  in  a  conven- 
tion binding  the  three  governments  to  renounce  forever  th 
intention  of  annexing  the  islanU  of  Cuba.  The  prop<»8itio 
was  urged  by  the  Knglish  ministers  '*both  on  account  of  their*^ 
own  interests,  and  on  account  of  those  friendly  states  in  South 
America  as  to  the  'present  distribution  of  power'  in  the 
American  seas."^  The  United  States  government  replied  that 
such  an  alliance  contravened  its  settled  jyolicy.  It  also  re- 
fused in  181)1,  on  the  same  ground,  to  enter  into  alliance  with 
England,  France,  and  Spain   lor  the  iniriK)8e  of  obtaining  pe- 

'  This  was  given  by  Franoeanrl  Kiip-  '  Sitpra,  §  140. 
lanci  as  the  cxiiist*  for  intcivunin*;  bt>  '  It  id  now  known  tliat  Mr.  Adams's 
tvvi'cn  II(.illaij<l  and  ]i«>l>;iuni,  thon^h  ad niinistratioU|  when  Mr.  Clay  was  see- 
the n'4iH.»st  to  intiTvrno  was  with-  rotary  of  state,  oi>ened  nogoiiatioDs  for 
drawn  by  lldlland  bi'l'(in>  tlie  act  of  tlM*  purchase  of  Cuba.  PhiU.,  op.  cit., 
iutfrvi'ntioii.  i.  ti(»J. 
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[§  175. 


1  i't..»s^s  for  injuries  supposed  to  lijive  been  sustainetl  hy  tlie  con- 
rjic"tini(  parties.* 

(.10)   But  intervention  may  justly  take  place   to  ward  off 

*  ti  torvention  ;  in  otlier  words,  tliere  may  be  cases  in  which  a 

«<  i%-vreicr|i  niav  be   justified   in  savinjj  to  anotlier  sovereiirn 

propdsin^^  to  interfere  in  a  war,  civil  (»r  otlierwise,  *' if  you 

^^it  cTvene  in  this  quarrel,  I  will  intervene  to  keep  you  off.''* 

§  175.  At  the  contijress  of  Verona,  whicli  waa  the  culniina- 
"*^\<:>n  of  the  Holy  Alliance,  it  was  proposed  by  Aus-   (^i,-,.,.^i„„^ 
^via,  Ru^ia,  and  Prussia,  that  there  sliouM  \k  an    to  i:iin>. 
*tUervention  by  r  ranee  m  Spanish  aiiairs,  tor  the   vintion  in 
V^iPpose  of  assistinj^  the  Spanish  kint^  in  putting   •^""•"^■'*- 
clown  the  liberal  movement  iii  his  domains.     Enitlantr pre- 
sented a  solemn  protest  against  such  iiitervention ;  and  as  it 
M'as  not  unlikely  tliat  this  interference  would  be  extended  to 
the  suppression    of  the    revolt    of  the    Spanish    colonies   in 
America,  this   led   to  a  suggestion  by  the  J>ritish   ministry 
that  the  United  States  should  remonstrate  ai'ainst  such  inter- 
ference.     In  response  to  this  suggestion,  Mr.  Monroe,  then 
jiresident,  in  his  message  of  182*5,  declared,  speaking  for  thcv 
United  States,^  ''that  we  could  not  view  any  interposition  for 
tlie  jiurpose  of  ^^pressing  them  (the  South  American  states 
which  had  revolted  from  Spain,  and  wh(»se  independence,  we. 


^  I 

S. 


^  The  recipitulatioii  by  Sir  R.  Pliil- 
liniore  of  the  various  r<*coiistrii(;tioi)s 
of  Kurtipp  in  reci*iit  tiDics  wiU  b<>  f«)untl 
p«'ouliarly  ixitert^stiiig.  See  J'hiU.,  op. 
cit.,  i.  if^M  it  seq, 

'  Among  TDore  recent  iUiii^trations  of 
war  to  prc'scrvc  the  bnhince  cif  iM>w«'r 
may  lit*  «*numerated  tlHMiumlruplt!  alli- 
anci*  of  Kngland,  Francis  Spain,  and 
Portugal  in  1834  to  expel  Don  darUm 
from  Sjiain,  and. the  aUiano)  of  1804 
Wween  Kngland,  France,  and  Turkey 
for  the  pur]>08e  of  defetidint^  Turkey 
apiiuHt  Uu;iisia.  A»  to  tlie  lir^t  of  thea<! 
allianc«.*i:,  it  placed  on  the  Spanitfh 
thrnne  a  dynasty  utterly  Wdrthless  and 
incapable  of  holding  the  kingdom  on 
which  it  was  forced.  A»  to  th«;  Keeoud, 
it  added  ▼a>itly  to  England's  <lebt,  and 


prodiK'iMl  a  lavish  expenditure  of  life 
in  the  si«'«;<»  of  Si'liastojxil,  from  whit-h 
it  is  ditnciilt  n«»w  t«»  ."fi*  un\  «;tnHl  r**- 
sult.  It  (lid  nut  prfv«>iit  Jiit>.'<ia  fiMin 
fijrhting  a  >in«:l«'-hantl«Mi  war  with  Tur- 
key in  1S7'.',  and  makiiit;  what  con- 
quests she  pli'ased  ;  aiiH  rVi'ii  >ni»p«i- 
sing  Ih''  ind«!pendiMit  i'xi>t«-nre  <if  Tur- 
key as  a  KurojH'an  powiT  was  thfn'by 
prohiuj;«'«l,  that  prolnnj^atir'n  ran  only 
be  temjMirary, 

Mr.  Seward's  ar;.MinM?nt  a;rain.-l  Hrit- 
ish  and  Frcni.'h  inti'rvi'iiti>>n  in  the  lat*> 
eivil  w'lr  will  !»<•  foun«l  in  his  h'tt'T  to 
Mr.  Atlams  of  Aii},'.  1^,  1>«;*J.  .'i  Sew- 
ard's \V<»rks,  .'jr)2  rt  s't/, 

'  For  "Monroe  Ooetrini'''  in  Austra- 
lia, see  IiOn<Um  Spertatur,  l>»*e.  8,  lS><:t, 
p.  157'). 
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in  common  with  Great  Britain,  had  acknowledged),  or  c 
trolling,  in  any  manner,  their  destiny  by  any  European  j»ow 
in  any  other  light  than  as  a  manifestation  of  an  unfrien* 
disposition  towards  the  Uiiited  States."  The  proposed  int 
venti(m  in  South  America  by  the  allied  sovereigns  havi 
been  thus  opposed  by  the  United  States  as  well  as  by  Grt- 
Britain,  was  not  further  j^ressed ;  and,  under  such  circu 
stances,  a  resolution  oftered  in  tlie  house  of  reprcsentativ 
protesting  against  such  intervention,  was  withdra2\-n.  \ 
Monroe,  in  his  message,  declared,  in  addition,  *^hat  tl 
American  continents,  by  the  free  and  independent  conditioa 
which  they  have  assumed  atid  maintained,  are  henceforth  not* 
be  considered  as  subjects  JV>r  future  colonization  by  any  Kur^ 
pean  power.^  Mr.  J.  Q.  Adams  was  then  secretary  of  stat 
and  was  re8i>onsibIe  for  this  portion  of  the  message.  I 
1825,  when  president,  he  addressed  a  special  message 
congress  in  reference  to  the  Panama  Congress,  in  which  \^  ^ 
states  that  "an  agreement  between  all  the  parties  repre^*^ 
sented  at  the  meetitig,  that  each  will  guard  by  its  owi  "*'- 
means  against  the  establishment  of  any  future  Euroi>ean  col  ^^ 
ony  within  its  borders,  may  be  found  desirable;"  And  h^  ^ 
tlien  gave  the  following  signilicant  exposition  of  Mr.  Monroe's^"  • 
declaration  :  "This  was  more  than  two  years  since  announce(f'^- 
by  my  predecessor  to  the  world  as  a  principle  resulting  fronr"^ 
»  the  emancipation  of  both  the  American  continents."  Th 
*  house  of  representatives  was  at  the  time,  however,  in  stron 
opposition  to  Mr.  Adams's  administration,  and  was  peculiarly*^^ 
inditJpf^ed  to  unite  in  approving  of  so  distinct ivelj^uSniinis-—^ 
tratiml^ measure  as  the  congress  of  Panama.  With  this  was  ^ 
mingled  a  growing  distrust  in  the  permanency  of  the  govern-  -^ 
ments  of  the  various  South  American  ix^publics  with  which 
it  was  proposed  to  combine.  Butw*hatever  may  have  been  the 
motives,  tlie  house  expressed  an  emjihatic  disapproval  of  the 
administration  project.  The  United  States,  so  it  was  resolved 
by  a  party  majority,  "ought  not  to  become  parties"  with  the 
South  American  governments  "  to  any  joint  declaration  for 
the   purpose   of  preventing   the   intei  .    s»f  ;.i»%   ••*    the 

I  European  powers  with  their  independ<  ••       ^\  J':)iJ.  oi  /.^v  rn- 
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Tiieiit ;  or  to  any  compact  for  tlic  purpose  of  preventing  colo- 
nization upon  the  continent  of  America."     In  1S48  the  (pies- 
tii»n  was  attain  bronglit  up  by  Mr.  Polk,  then  president,  who 
in  a  inessaiTC  to  coniifress  stated  that  the  i^oviTnihent  of  Yueai- 
tun  had  offered  the  protectorship  of  thiit  rountry  successively 
to  (ireat  Britain,  the  United  States,  and  Spain,  and  called  O' 
o>nirress  to  take  measures  to  prevent  any  part  of  the  Ann 
<*au  continent  from  beinij  suhiecte<l  to  tlu;  control  of  anv  "  i- 
ropean  p(»wer.     The  Yucatan  movement  towards  a  i»ro  . 
s^hip,  however,  was  so  ephemeral  that  no  ci»n<rressioni»'  ' 

towards    its  prevention    was    necessary,  and    it   be 
plain  that  ccuiirrcss  as  a  body  was  not  dispose<l  + 
measure  tendinis  to  affirm   the  position  taki'U   :         ••    ; 
The  debate  in  the  senate  was  marked  hv  a  ma?  ; «     * 

intervention,  by  Mr.  Calhoun,  in    the   cou' 
stated,  as  oi.e   who  had    been   a   member  ••  .      ••  •       •  - 

cabinet,  that  the  position  taken  by  Mr.  i* 
bey(»nd  Mr.  Monroe's  declaration.     It] 
other  countries  on  this  continent  to  "      ' 
their  wars,"  since,  whenever  any  sucl         .      ' 
in  internal  warfare,  and  the  weake 

we  would  be  b(»und,  ac<*(»rdinix    -A  o 

give  them  support  for  fear  the  •  .he 

country  may  be  made  to  so\  .ed." 

"To  lay  down  the  princip'  xilsey, 

when  commenting  on  Mr.  accjuisi- 

tion  of  territory  (»n  thi-  in  j.ower, 

cannot  be  allowed  by  t  far  beyond 

any  measure  dictate*'         "        •  of  j»o\vur,  tor 

the  rule  of  self-pn  /   in    our  case; 

we  fear  no  neigl  irinciple  that   no 

political  system  ,e  from  rej.uldiraii 

forms  to  those  d  by  the  Anieri<ans, 

would  be  a  ^  '>  .esses  at  Lay  bach  and 

Verona,  f'  .ction  to  their  political 

fabrics,  '  ist  attempts  of  Kuropcan 

power?  of  states  on   thi>  siih»  of 

the  V  .)sition  to  interference.    Any- 

thi*  ystem  which  arbitrary  govern- 
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§  175.]  COMMENTARIES   ON   LAW.  [CHAP. 

monta  have  initiafod  for  tlic  Pii]»|»roj»Rion  of  rovolutions 
iiKU!!  force."'  J^iit  this  dooa  not  apply  to  the  recognitior 
the  part  of  Enropejni  powers  of  belligerent  insurgents  in 
country,  or  even  expreBsiouj*  of  sympathy  with  such  in 
uents.-  England  at  an  early  period  of  tlieir  revolt  recogni: 
;i»  full  accordance  with  the  United  States,  tlie  independe 
»'  the  Spanish  South  American  colonies;  and  tlie  Un 
•:if.  s  were  i)romi»t  not  only  to  recognize  the  independe 
'  <  '.''ce  an<i  of  Belgium,  but,  in  the  case  of  Greece,  to 
Mpathy  as  well  as  to  extend  assistance  to  the  fnrtl 
•■'   ueutral  obliiration.^ 


* 


.'.'    L.1W,  §  147.  AiinTican  cimtiiii'iit   liavo   a   rigli 

:-i=        tf'ni,  ^^  "240  ft  unj.  st'inri>  for  thi'iiisclvt's  a  repubUcan 

•     !.    .                      i^»J'^,  wlnMi    s«'ii«»-  rriiiiioiit  if  tliMV  rli(M)Si\  ami  that  ii 

I.'"'.'  «'."•..               la  ti'raty  with  f«Ti*iUM»  hy  fon»i»jii  state's  to  prevonl 

f.  ■           '    ;                       t'ohniiliia,    .'uul  oiijoyiiii>nt  f>f  such  institutions  deli 

■•'•.:      •'   ••>  •                     ■•  ■  tirinj;   stniic  atrly  «'stal>lisli«Hl  in  wnmgful,  aii 

^^  •"-!     :•!                                   »vith    that  its  I'lfccts  anta<;(>nistical  to  the  free 

'•••■•           -•   V  '.         •'.  !'..:krr,  his  popular ftirin  of goviTnini>nt  existir 

t      ..'•!•'      i       ■■■  ..        •.        War.  p.  tlir  rnitiMl  Stales.-'   (Diplom.  His 

••«                           -' :      '■      '             -'iisli-  tho  War,  427.)     A  slrikiii^r  speecl 

'                                                            :■   :   '11-  this  topii"  liy(»eneral  Dix  will  U?  (( 

is                     •  ■               '                            N  ill  I'ixs  Life.  i.  217,  in  whirh  he 

trt-;.                                    ■'  that  thi*  prot«*sts  of  Pn-sidents  Mo 

w.'i-*  .  ml  J*nlk  '*  an*  sustained  hv  an  n 

uiinistt  !<m1  puhlif  opinion,  even  though 

hy  the  s»  .  not  hav(>n>cfi\'<Hl  af(»rmalresp 

unknown  •  -injjross."     This  is  true  ?o  fs 

approval   of  ■us  the  arbitrary  interfer 

>^lates.''  (A pp.  an   sovereisjns   in  Amer 

lo,s,  7tM :    S»MTe      »                    ;       .'.  e  attmipt  of  any  Kun»j 

Maruh8,  ls}>l>;Kx.  ■   ain   the   control    of 

4i»th  Conj;.  24ls»ss.)  •   . 'una.     But  the  diHJt 

test  a<;ainst  French  int(  -tende<i  so  as  to 

in  Mexican  affairs,  thouL  i-                     ,.  .       ower  fn>xu  rec«i 

tin*  house  of  repres«'Mtativ(  ■     !•■               (#*.;/.,  for  coa 

ovi-r,  m*  (louht  with  tin*  a««.  .•  .  :    .'rritorvin  A 

ailniiiiistration,  without  actii 

.»;«'nate.     Ami  Mr.  Srward,  in  h.  .....                       »,   .ij^oiMloct 

to  MoiitholnM.  ofl)i'i'«'nil)»'r «;.  !*•<!;.  ■.     .       .•   Canal 

nut   pla«".*  his  objections  to  ]'r«-neh  ..               ;.          .    ne,  1 

ti-rft-nMice  in  .Mi-xiro  on  the  j:niuiid  •.•..».'«•.-..      Ij 

till*  MoHro(>  iloftriuc,  but  on  thi>;:n»nn(i  i.i            .«.     ,.     ;  •. 
that  "  the  ]M>opli'  4if  overy  .-late  I'U  the 

258 


CHAP.  IV.]  PUBLIC   INTERNATIONAL   LAW.  [§  177. 

VIII.  Naturalized  and  other  Residents — Slaves. 

g  177.  Until  the  micldle  of  the  present  centurj',  the  pre- 
valent doctrine  was  that  alle«^ianee  could   not  be 
divested   or   repudiated.     No   matter   how   long   a   jloiwmw*^ 
party  may  have  been  absent  from  his  native  land,  ff»'ni'rany 
no  matter  how  solemnly  he  may  have  abjured  his 
native  allegiance,  no  matter  how  sacred   may  have  been  the 
ties  he  n)ay  have  formed  in  his  new  home,  liis  alleiriance  of 
birth  was  held  to  continue ;  and  tliis  doctrine  was  held  in  the 
United  States  as  well  as  in   England.'     It  is  now,  however, 
generally  agreed  that  i)er8onal  expatriation  is  in  accordance 
with  the  law  of  nations;  and  there  are  no  civilize<l   nations 
which  do  not  now  grant  naturalization  in  some  shajic  to  proj>er 
applicants.     Treaties,  also,  are  in  existence  between  the  prin- 
cipal states  of  Euroj)e  and  the  United  States  by  which  the 
rights  of  naturalized    citizens    are    recijirocally    respected. 
Difficulties,  however,  arise  in  cases  of  contlict  between  natu- 
ralizations, and  in  res[)ect  to  naturalization  fraudulently  ob- 
tained in  order  to  elude  conscription  or  taxation.     By  some 
states  naturalization  is  only  granted  on  the  production  of  a 
release  from  the  original  allegiance.     This,  however,  is  not 
the  rule  in  the  United  States,  where  emigrants  are  natunilized 
without  any  such  certiticate;  nor  i«  it  consistent  with  our 
institutions  that  such  a  condition  should  be  prescribed. 

The  following  conclusions  msiy  be  considered  as  settled:  — 

(1)  A  naturalization  obtained  fraudulently,  not  for  the 
purpose  of  transferring  allegiance  and  residence,  but  for  the 
purjiose  of  evading  some  duty  to  the  native  state,  may  he 
treated  as  void  by  the  latter  state,  should  the  party  natural- 
ized return  to  its  shores. 

(2)  A  legitimate  child  takes  its  father's  nationality,  an  ille- 
gitimate child  that  of  the  mother.- 

(3)  Between  particular  states  the  duties  and  privileges  of 
naturalization  are  regulsited  by  treaties.    Among  these  treaties 

>  Whart.  Conf.   of  Laws,  §  5,  ami        •  Set*  in/ro,  §§  25tJ  (t  sctj,^  432 
cases  there  oitt^d.    As  to  constitutional 
Hmits,  see  injra.  §  431. 
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may  be  mentioned  that  of  1868  between  Germany  and  the 
United  States.* 

(4)  It  should  be  added  that  France  holds  to  the  permanent 
allegiance  of  her  subjects  more  strongly  than  do  other 
European  states,  insisting  in  many  instances  that  they  cannot 
divest  themselves  of  this  allegiance  even  when  settled  in  a 
foreign  land.* 

(5)  The  naturalization  of  the  husband,  according  to  the  old 
view,  carries  with  it  the  naturalization  of  the  wife,  though  it 
may  be  doubted  whether  this  rule  obtains  in  states  where 
married  women  have  the  capacity  of  independent  action,  and 
where  the  husband  insists,  against  his  wife's  wishes,  she 
refusing  to  accomj»any  him,  uj)on  crossing  the  seas  to  accept  the 
nationality  of  a  foreign  land  under  conditions  entirely  different 
from  those  under  which  the  marriage  was  solemnized.  It  is 
otherwise  if  she  accompany  him,  and  it  is  clear  that  the 
naturalization  of  a  father  carries  with  it  the  naturalization  of 
his  minor  children  whom  he  takes  with  him.* 

§  178.   In   most  civilized  states  (the  rule  as  to  barbarous 

„     .  and  semi-civilized  states  having  been  already  con- 

Foreigners      ... 
subjecuui      sidered)*  a  foreigner  is  entitled  to  the  immunities 

to  law  of  n        -A-  ^l         '^      1       1  •        •  J.      •  •      T     o^- 

place  of  ^i  Citizens,  though  he  is  in  most  jurisdictions  cora- 
resideiice.  pellod  to  give  security  on  bringing  suit,  and  can- 
not act  in  a  fiduciary  capacity  without  giving  bond.  In 
some  states  an  alien  is  prevented  from  acquiring  real  estate 
beyond  a  certain  limit.  But  there  is  no  limitation  on  the 
acquisition  of  personal  property  {mobilia\  and  under  the  con- 
stitution of  tlie  United  States  a  foreigner  has  the  8i>ecial 
privilege  of  suing  in  the  Federal  courts.  When  a  foreigner  is 
indicted  for  a  crime,  he  cannot,  by  our  practice,  set  up  his 
alienage  as  a  defense,  although  by  the  English  common  law 

1  See  on  this  topic  the  enumeration  As  to  nataralization  in  the  United 

of  treaties  in  Whart.  Conf.  of  Laws,  States  bj  statute  and  \)j  annexation, 

chap.  i.  see  infroy  §§  431  et  setj, 

'  That  marriages  of  Frenchmen  in  a  Tliat  naturalization  creates  political 

foreign  land  will  be  declared  void  if  status,  see  in/roy  J  262. 

not  solemnized  according  to  home  laws,  ^  Whart.  Conf.  of  Laws,  §§  8  «<  seq. 

see  Whart.   Conf.   of  Laws,  2d  ed.,  §§  In/rat  §  262, 

151,  162,  173,  185.  *  S^upra,  §  147. 
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he  is  entitled  to  a  jury  of  which  a  portion  should  be  of  a 
race  speaking  his  own  language.  An  interesting  question 
arises  when  a  foreigner  is  indicted  for  a  political  offence  which 
he  is  required  to  commit  by  his  own  sovereign.  In  such  a 
case  the  command  of  the  foreign  sovereign  is  no  defence.  If 
the  defendant,  in  such  a  prosecution,  is  convicted  in  violation 
of  the  law  of  nations,  it  is  the  duty  of  the  executive  to  inter- 
fere with  a  pardon.  If  this  is  impracticable,  the  question  is 
one  for  international  adjustment.  A  foreigner  cannot  say 
that  he  is  not  bound  to  obey  the  laws  of  the  state  where  he  is 
sojourning.  But  if  the  act  for  which  he  is  convicted  is  one 
enjoined  by  his  own  sovereign,  then  that  sovereign  must  be 
held  responsible.^ 

'  See,  on  the  above  topic,  Wliart.  no  one  would  have    pretended   that 

Con.   of  Laws,  §§   819,   820 ;   Whart.  Cobbett,  whiln  residing  in  the  United 

Grim.  Law,  8th  ed.,  §§  269,  281,  chap.  States,  was  not  liable  to  be  indicted 

i. ;  Holtzendorff,  op.  eft.,  1215  ;  Bonfils,  for  all  offences,  political  or  otherwise, 

De    la    competence    des     tribanaux  made   indictable   in   the  place  of  his 

franqais  a  regard  desEstrangors,  1865  ;  residence.      The    same    position    has 

Ueber  die  Fohler  des  Franz.  Civilrechts  been  repeatedly  taken  by  the  British 

bexuglich  der  Fremden.*  Astocompul-  government   in   respect  to  citizens  of 

siou   by  sovereign   as   a  defence,  see  the  United  States  who,  when  residing 

supraj   §   144:    i»i/ra,   §   210;   Whart.  in  Ireland,  have  been  engaged  in  con-* 

Crim.  Law,  dth  ed.,  §§  94,  283,  310;  spiracies   against   the  Brilish •govern- 

Ford   V.  Surget,  97  U.  S.   594,   cited  ment.     The'  question,   however,   may 

ut/rr/,  §  210.    As  to  conflicts  of  criminal  be  merely  of  the  meaning*  of  words, 

jurisprudence,  see  infra,  §§  350  e/  spq.  since   Sir  R.  Phillimore,  in  the  next 

Sir  R.  Phillimore  (op.  cit.,  445),  page  to  that  from,  which  the  above 
differing  in  this  respect  from  Heffter  passage  is  cit«d.  Says :  *'All  strangers 
(§  58),  holds  that,  **as  a  general  pro-  commorant  vi'a  land  owe  obedience,  as 
position,  a  man  can  have  only  one  suhject^/or  the  time  being,  to  the  laws  of 
allegiance."  But  I  must  agree  with  it.'jS*  That  the  home  sovereign  has 
Heffter  in  holding  that  a  mere  resident  allegiance  due  him  from  such  persons 
in  a  state  owes,  for  the  time  beinf^,*'  is  maintained  by  all  civilized  states, 
allegiance  to  such  state,  and  may  be  there  being  no  such  state  which  does 
guilty  of  treason  to  such  state  if,  as  a  not  maintain  its  right  to  levy  taxes  on 
private  person,  he  wages  war  against  such  persons,  and  to  hold  them  re- 
it,  or  renders  comfort  to  its  enemies,  sponsible  for  all  offences  committed  by 
Cobbett,  for  instance,  when  in  the  them  against  its  sovereignty.  Whart. 
United  States,  was  never  naturalized,  Crim.  Law,  8th  ed.,  §§  269  et  seq.,  281 ; 
nor  did  he  ever  restrain  himself  from  Phill.,  op.  cit.,  455 ;  Van  Wyck, 
declaring  that  he  was  and  meant  to  De  delictis  extra  regni  territ.  com- 
continue  to  be  a  British  subject;  yet  miss.,  Utrecht,  1839.    As  to  commer- 
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§  179.  It  18  witliin  the  constitutional  power  of  a  sovereign 
to  exclude  foreigners,  either  as  a  class  or  specially  from  bis 

cial  domicil,  seo  infra^   §  219.     That  Wildman's  International  Law,  p.  59 ; 

residence  establishes  belligerent  char-  Law  Lib.,  vol.  lii.  p.  42. 
acter,  see  Johnson  r.  Falconer,  2  Paine,         '*  After  the  attempt  to  assassinate 

601 ;  S.  C,  Van  Ness,  1.  the  emperor  of  the  French  on  the  14th 

It  has  been  held  in  England,  that  of  January,  1858,  the  French  minister 

where  a  foreigner  in  England  is  guilty  of    foreign     affairs    represented    that 

of  a  breach  of  neutrality  in  conspiring  plots  to  assassinate  the  emperor  had 

agviinst  his  native  country,  the  English  been   formed  in  England,  and  asked 

government  will  undertake  the  prose-  that  England  should  provide  for  the 

cution,  and  will  not  leave  it  to  the  re-  punishment  of  such  offences.     In  ac- 

presentativeu  of  the  foreign  state.    See  cordance  with  the  request,  Lord  PaU 

debate  in  the  house  of  lords,  March,  merston,  being  prime  minister,  on  the 

1853.  8th  of  February  introduced  a  bill  for 

The    following    citations    arc    from  the  punishment  of  conspiracies  formed 

Fields's  Code  of  Int.  Law,  2d  ed.,  p.  in  England  to  commit  murder  beyond 

87  : —  her  majesty's  dominions  ;  bat  the  bill 

**In  1799,  certain  English  subjects  was  rejected,  and  the  ministry  imme- 

were  prosecuted  for  publishing  a  libel  diately  resigned.    The  bill  was  opposed 

upon    Paul    I.,    emperor    of    Russ^ia.  by  some    from    an    unwillingness  to 

They  were  convicted  and  punished  by  interfere  in  any  way  with  the  right 

fine  and  imprisonment.      State  Trials  of  asylum  ;  but  the  controlling  reason 

(Howell),  vol.  xxvii.  627-630.  evidently  was  a  feeling  that  the  French 

"  In   1803,  Jean   Peltier,  a  French  governm<^nt  had  used  too  dictatorial  a 

refugee,  was  prosecuted  for  a  libel  on  tone  in  demanding  the  passage  of  such 

Napoleon  Bonaparte,  then  first  consul  a  law.     Annual  Register,  1858,  pp.  5, 

of  the  French  Republic,     lie  was  con-  33,  202;  Annuaire  des  deux  Mondes, 

victed,  but  the  breaking  out  of  war  pre-  1857—8,   pp.    32,    110,   420;    cited   in 

vented  his  receiving  judgment.     State  Lawrence's  Wheaton,  p.  246,  note. 
Trials  (Howell),  vol.  xxviii.  530-619         '' The  same  application  was  made  to 

(see  R.  r.  Most,  cited  supra,  §  138).  Sardinia,  and  a  law  was  passed  there 

**  Woolsey  (International  Law,  §  79)  making  it  a  special  offence  to  conspire 

says :    '  A  nation  has  a  right  to  har-  against   the    lives  of   sovereigns,   al- 

bor  political  refugees,  and  will  do  so,  though  the  punishment  originally  pro- 

unless  weakness  of  political  sympathy  posed   in   the  bill    as   introduced   by 

lead  it  to  a  contrary  course.     But  such  the  ministers,  was  mitigated  by  the 

persons  may  not,  consistently  with  the  chambers.     M.  Cavour  sustained  the 

obligationof  friendship  between  states,  measure,   both  on    political    grounds 

be  allowed  to  plot  against  the  person  and  because  he  deemed  it  important 

of  the  sovereign,  or  against  the  insti-  that  Sardinia,  under  the  circumstances 

tutions  of  their  native  country.     Such  in  which  she  was  placed,  should  not 

acts  are  crimes,  for  the  trial  and  pun-  act  in  opposition  to  the  views  of  France, 

ishment  of  which  the  laws  of  the  land  Annuaire  de  deux  Mondes,  1857-8,  p. 

ought  to  provide,  but  do  not  require  216." 

that  the  accused  be  remanded  for  trial        As  to  effect  of  annexation  on  alle> 

to    his    native    country.*      See,   also,  giance,  see  infra^  §  433. 
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shores.*    This  rij?ht,  wliich  is  called  in  the  books  the  Droit  de 
renvoi^  was  exercised  by  England  in  1792,  under  an 
act  of  parliament  called  the  alien  act;  and  a  similar   mTv^be*cx- 
uct  was  passed  by  our  own  concrpess  durinsc  the  ad-   ciudwi  on 
ministration  of  John  Adams.    The  constitutionality   special 
of  such  a  statute  was  at  the  time  questioned ;  but  ^ 
there  can  be  little  doubt  that  as  an  exercise  of  the  war  iK)wer 
or  as  a  means  of  suppressing  insurrection,  it  may  be  sustaine<]; 
The  constitutionality  of  the  Chinese  exclusion  act  of  1880, 
may  be  defended  on  the  ground  of  the  general  right  jof  the 
Fe<leral  government  to  regulate  commerce  and  emigration.    It 
is  proper,  however,  that  the  ground  of  such  non-reception  or 
expulsion  should  be  notified  to  the  nation  wliosc  citizens  are 
thus  repelled.* 

§  180.  A  domiciled  resident,  even  though  not  naturalized, 
has  duties  laid  on  him  greater  than  those  imnoped    _ 

DutlcH  per- 

on  transient  visitors.      He  becomes  liable  to  local   uininirto 
taxation,  and  he  is  so  far  stee|)ed  in  the  jurispru- 
dence of  the  country  of  his  domieil  that  by  it  his  family  rela* 
tions  are  determined,  and  his  personal  estate   is  distributed 
after  his  death.^    A  modified  grade  of  domieil,  as  will  be  here- 
after seen,  has  been  held  in  England  to  attach  to  persons  who 

*  Lorimer,  Law  of  Nations,  i.  344.  See  as  to  Chinese  f*niigration,  infra, 

2  **  It  is  a  received  maxim  of  inter-  §§  264,  435;  Wliart.  Con.  of  Laws,  2d 

national  law,  that  the  government  of  a  ed.,   Introduction  ;  and  on  the  general 

state    may  prohibit    the  entrance   of  topic  Hoi tzendorff,  m^  .<«y>.,  citing  Nicot, 

strangers  into  the  country,  and  may  Etude  historique  sur  le  naturalisation, 

therefore  regulate  the  conditions  under  1868  ;  Weatlake,  De  la  naturalisation 

which  they  shall  be  allowed  to  remain  et    de    Texpatriation,    1868  ;    Munde, 

in  it,  or  may  require  and  compel  their  Bancroft  Naturalization,  1868 ;  Marlitz, 

departure  from  it.''     Phil.  Int.  Law,  i.  Recht  der  Staatsgehorigkeit,  in  Hirth's 

407.     And  see  nujmif  §  146.  Annalen,  1875;  DHsfontaines,  De  I'Emi- 

According  to  Martens,  the  sovereign  gration,  1680;  De  FoUeville,  Traite  de 

has  a  right  to  forbid  foreigners  to  enter  la  naturalisation,  1880.    As  to  quaran- 

liis  dominions,  without  express  permis-  tine,  see  Sir  S.  Baker,  International 

sion  firnt  obtained,  even  if  such  entry  Rulesof  Quarantine,  1879.  As  to  police 

be  not  prejudicial  to  the  state ;  but  no  exclusions  under  the  Federal  constitu- 

European  power  now  refuses  in  time  of  tion,  see  in/ra,  §§  425,  486,  565. 

peace   to  grant  permission  ;    nor  is  it  ^  See  as  to  discussion  whether  domi- 

even  necessary  for  such  subject  to  ask  cil    or     nationality,    impresses    these 

permission.   Martens's  Law  of  Nations,  characteristics,  Whart.  Con.  of  Laws, 

Bk.  3,  ch.  3,  §  2.  2d  ed.,  §§  32  etseq.;  infra,  §§  254  et  acq. 
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[chap. 


sojourn  in  a  foreign  country  for  the  purposes  of  trade,  and  wF — 
when  such  country  beconnes  u  belligerent,  have  been  viewed 
impressed  with  its  nationality.^  » 

§  181.  It  was  held  by  Lord  Stowell,  in  1817,*  and  sub 
quently  by  the  supreme  court  of  the  United  Stat 

Slave  trade    /,  ,         ,  ,       .  .  i  i        i 

no  longer      that  the  slave  trade   is   not  piracy  by  the   law 

111  *  •/  » 

*  °^**  *       nations,  nor,  in  itself,  illegal.*    At  that  time  slave- 
was  recognized  by  law  in  the  United  States  and  in  Russia, 
well  as  in  minor  states,  and,  though  the  slave  trade  was  pira 
by  statute  law  in  the  United  States  and  in  England,  it  h 
not  been  declared  illegal  by  France,  and  it  was  tacitly  sa 
tioned  by  Brazil.     Since  then,  however,  the  conditions  ha 
changed.     In  1818,  a  year  after  Lord  Stowell's  decision,  t 
slave  trade  was  made  illegal  in  France,  and  there  is  no 
tion  of  the  civilized  world  in  which  it  is  now  sanction 
This,  taken  in  connection  with  the  abolition  of  slavery  in  t 
United  States  and  in  Russia,  leads  us  to  the  conclusion  th 
by  the  law  of  nations,  the  slave  trade  is  no  longer  legal. 
steal  goods  on  the  high  seas  is  an  ofience  against  the  law  of  m 
tions,  and  so  is  the  exportation  of  stolen  goods.     If  this  is  tl 
case  with  the  stealing  of  goods,  why  not  with  regard  to  tlr" 
stealing  of  men?     Even  if,  as  in  the  case  of  England  and  tlr" 
United  States,  such  an  oftence  be  not  larceny,  it  is  indictabC 
as  abduction  ;   and,  aside  from  this  reasoning,  since  by  a 
civilized  states  the  slave  trade  is  now  a  criminal  oftence, 
may  hold  that,  by  the  consent  of  all  nations,  it  is  now  a 
oftence  internationally.^    If  this  be  the  case  with  the  forcibl 
abduction  and  transportation  of  persons  of  African  descent,  i 
is  also  the  case  with  regard  to  the  capturing  and  reductior 
into  slavery  of  persons  of  other  races.     This,  however, 
not   preclude   the  temporary  detention  and  incarceration  o: 


1  //j/Va,  §  219  ;  see  Wildman,  ii.  40  ; 
Hartmann,  §  85.  As  to  domicil  gener- 
ally, see  infra,  §§  254  etseq. 

«  The  Louis,  2  Dod.  Ad.  240. 

'  The  Antelope,  10  Wheat.  tJG. 

*  Jn/ra,  §§  280-452. 

5  In  December,  1841,  Austria,  Prus- 

aa.i 


sia,  and  Russia,  states  which  had 
viously  taken  no  action  in  this  rel 
tion,  entered  into  a  convention  makin;, 
the  slave  trade  piracy. 

6  See,  to  this  effect,  Heflter,  §  32 
Phillimore,  op.  cit.,  406  et  seq. 


CHAP.  IV.]  PUBLIC   INTERNATIONAL   LAW.  [§  182. 

prisoners  of  war,  provided  they  are  treated  in  conformity  with 
the  conditions  of  military  law.* 

§  182.  It  is  also  settled  that  slaves,  on  reaching  a  non- 
slaveholding  state,  will  be  regarded   as   free,  and 
will  be  released  from  imprisonment  and  discharged   by  nou-^^'^ 

bv  the  proper  authorities  on  the  making:  of  due   fiavej»«id- 

.,  iup  states. 

application.* 

'  R.  V,  Serva,  1  Den.  G.  C.  104,  does        By  the  constitution  of  the  United 

not  nect«ssarily  conflict  with  the  po-  States,   as  originally  adopted,   power 

sition  in  the  text.     In  that  case  a  Bra-  was  given  to  congress,  after  the  expi- 

zilian  slaver,  the  Felicidada,  was  cap-  ration  of  the  year  1808,  to  prohibit  the 

ture<l  and  taken  possession  of  by  offi-  importation  of  slaves.     By  the  act  of 

cers  and  seamen  of  a  British  cruiser,  congress  of  March  2,  1807,  the  impor- 

The  crew  of  the  Felicidada  rose  on  and  tation  of  slaves  after  Jan.  1,  1808,  was 

killcil  the  British  officer  and  men  hav-  made  a  criminal  offt^nce,  subject  to  se- 

ing  charge  of  the  vessel.    Subsequently  vere  penalties,  which  were  increased, 

the   Felicidada  was   recaptured   by   a  and  the  prohibition  extended  by  the 

British  vessel  and  the  crew  brought  to  acts  of  April  20,   1818,  and  May  15, 

England,  where   they   were  tried   for  1820. 

murder.  It  was  held  by  a  majority  of  The  position  taken  by  Sir  W.  Scott, 
the  judges  that  the  English  courts  had  in  the  Ame<lie,  1  Acton,  P.  C.  240,  is 
no  jurisdiction  of  offences  committfKl  on  that  English  triblinals  will  hold  the 
the  Felicidada,  and  this  can  only  be  slave  trade  illegal  when  prohibited  by 
sustained  on  the  ground  that  the  slave  the  municipal  laws  of  the  country  to 
trade  is  not  piracy  by  the  law  of  na-  which  the  parties  belonged,  but  not 
tions.  But  this  was  before  the  abo-  otherwise.  And  in  the  Diana,  1  Dods. 
lition  of  slavery  in  the  United  Statt?s  95,  where  a  Swe<lish  vessel,  carrying 
and  Russia,  and  before  the  stringent  slaves  from  Africa  to  the  West  Indies, 
British  statute  of  1845.  Brazil,  also,  Sweden  not  having  then  prohibited  the 
has  now  by  statute  provided  that  every  slave  trade,  was  captured  by  a  British 
child  l)orn  of  slave  parents  after  Sep-  cruiser,  she  was  restored  to  the  owner 
tember  28,  1871,- shall  be  free,  and  on  the  above  ground.  In  The  Louis,  2 
Spain  has  pledged  itself  to  a))olish  sla-  Dods.  210,  as  above  stated,  it  was  fur- 
very  in  Cuba.  Phill.,  op.  cit.,  436.  ther  decided  that  the  right  of  visitation 
There  is,  therefore,  no  longer  a  civilized  and  search,  on  the  African  seas,  did 
state  by  which  slavery  is  avowedly  not  exist  in  time  of  peace,  unless  as 
tolerated.  between  nations  authorizing  by  treaty 

In  June,  1873,  Sir  Bartle  Frere  con-  such  right.     See  Buron  v,  Denman,  2 

eluded  with  the  sultan  of  Zanzibar  a  Exch.  167;  rev.  8  C.  B.,  N.  S.,  861; 

treaty  by  which  the  latter  prohibited  Madrose  v.  Willes,  3  B.  &.  Aid.  353. 
slavery  in  his  territory,  and  Russia,        »  The  Negro  Case.  20  How.  St.  Tr. 

in  the  same  year,  secured  similar  en-  82,  and  other  cases  cited;  Phill.,  op. 

gagements  from   the  emir  of  Bokhara  cit.,  334.    **  The  state  of  slavery,'' said 

and  the  khan  of  Khiva.  Judge  Story,  long  before  the  late  civil 

As  to  right  of  search  of  slaves,  see  war,  **will  not  be  recognized  in  any 

infra,  §§  194  et  aeq.  country  whose  institutions  and  polity 
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§  185.]  COMMENTARIES  ON   LAW.  [CHAP.  IV^— 

IX.  Right  to  Sea  and  River. 

§  185.  It  is  now  settled  that  the  open  sea  is  free  to  all 
nations ;  but  that  this  freedom  is  to  nations  as  sach, 
free  to  all  and  iiot  to  individuals  stripping  themselves  of  their 
nations.  nationality.  On  the  one  side,  all  persons  and  prop- 
erty sailing  under  a  particular  flag  ought,  as  we  shall  presently 
see,  to  bo  as  free  from  molestation  as  if  they  were  on  the  soil 
of  the  state  which  the  flag  represents.  On  the  other  side, 
this  privilege  is  not  extended  to  individuals  not  authorized 
to  carry  particular  national  flags.  A  ship  traversing  the  seas 
on  its  own  mission  of  good  or  evil  may  be  spoken,  and,  if 
it  does  not  bear  the  flag  of  any  sovereign  acknowledged  as 
such,  may  be  seized  and  brought  to  a  prize  court  to  determine 
the  legality  of  its  cruise. — So  far  as  concerns  the  rules  of  the 
sea,  many  points  have  been  settled  by  treaty;  others  by  the 
usage  of  seafaring  nations.  It  is  proi)erly  suggested  by  Holt- 
zendorft*,  also,  that,  in  respect  to  sub-marine  telegraphs,  rules 
should  be  adopted  by  treaty  ;  and  that  by  treaty,  also,  limi- 
tations should  1^  placed  on  the  excessive  and  wanton  destruc- 
tion of  young  fish  and  seal.* — By  the  treaty  of  Constanti- 
nople, in  1809,  between  Russia,  England,  and  the  Porte,  the 
strait  of  the  Dardanelles  was  constituted  a  mare  clausum 
under  the  control  of  the  Porte.  This  rule  was  ratified  by  the 
five  great  European  powers  in  the  treaty  of  the  Dardanelles, 
July  10,  1841,  and  in  1878  was  referred  to  as  binding  in  the 
treaty  of  Berlin.  IIow  far  the  stretches  of  sea  that  are  be- 
tween the  capes  on  the  Athmtic  coast  are  part  of  the  terri- 
torial waters  of  the  United  States  will  be  hereafter  discussed.^ 
Whether  a  title  to  exclusive  use  of  fisheries  or  of  navigation 
on  the  open  sea  may  be  inferred  from  a  tacit  convention  with 

prohibit    slavery.'*      Story,   Coiif.   of  Perels,  Das  interuat.  offent.  Seerecht, 

Laws,  p.  97.   As  to  abolition  of  slavery,  1882,  §  4. 

see  supra  J  §  20  ;  tn/ra,  §§  584  et  seq.  The  soarces  of  maritime  law  have 

1  Holtx(in.,    ut    supra,    1220,    citing  been  already  noticed,  s^pra,  §§  124  ef 

Ortolan,  Regies  internat.,  2d  ed.,  1853;  seq,,  and  are  discussed  in  detail  by 

Bischoff,    Grundriss     eiues    positiven  Perels   in   the  work    just    noticed — a 

internationaleu   Seerechts,    1^68  ;    De  work  of  peculiar  merit. 

Burgh,  Elements  of  Maritime  Intern.  "  Infra,  §  192. 
Law,  1868  ;  Plocque,  De  la  mer,  1870; 
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othk^T  nations  has  been  much   disputed.     It  is  affirmed  by 

^^ttel,'  but  denied  by  Wheaton.*    Certainly  one  nation  may 

'^y    treaty  with  another  nation  preclude  itself  from  fishing  on 

^^    tiavigating  certain  portions  of  the  high  seas.     But  such  a 

^^^3aly  cannot  be  inferred  from  mere  non-user  of  the  right ; 

^''^d  a  convention,  to  be  binding,  should  be  in  express  terms 

^^d  deliberately   sanctioned.      The   exclusive  dominion   by 

Denmark  over  the  sound  may  be  now  regarded  as  abandoned.' 

§  186.  For  some  time  after  the  introduction  of  cannon  in 

'Marine  warfare  a  belt  of  three  miles,  being  the  sup- 

,^,  i%  111  iiiTi  .        Belt  of  sea 

XK)8ed  range  of  a  cannon-ball,  was  held  to  belong,  m  within 
»  qualified  sense,  to  the  territory  of  the  adjacent  giK>t"heidto 
state.  It  has  been  generally  held  that  the  waters  J'^^^j^''*" 
within  this  belt  are  considered  part  of  the  territorial 
waters  of  the  state,  so  far  as  to  give  the  state  jurisdiction  of 
offences  committed  against  its  own  subjects  or  property  within 
such  range,  or  of  offences  which  disturb  the  peace  of  such  ter- 
ritorial waters.  Whether  the  English  and  American  courts 
have  common  law  jurisdiction  of  these  waters  lias  been  dis- 
cussed in  another  work;  and  how  far  the  English  statute 
attempting  to  settle  the  doubt  is  to  be  respected  extra-terri- 
torially,  is  also  there  considered.*  It  is  sufficient  here  to  say 
that  if  the  rule  amounts  to  anything,  it  amounts  to  the  asser- 
tion that  every  sovereign  state  has  a  right  to  protect  itself 
from  any  offensive  operations  which  may  be  undertaken  from 
a  base  sufficiently  near  its  sliore  to  enable  its  sliore  to  be 
molested.  This  is  reasonable ;  and  the  effect  of  the  rule  would 
be  to  extend  the  belt  over  which  i)oliceor  punitive  jurisdiction 
could  be  exercised  for  the  purposes  of  self-defence,  or  revenue 
protection,  from  three  to  nine  miles,  the  present  extreme 
range  of  cannon-balls.  But  this  would  not  authorize  the  in- 
terference with  ships  of  other  nations  j^eaceably  passing  through 
such  belt.  All  that  the  extension  of  the  belt  to  nine  miles 
would,  in  this  view,  effect,  would  be  the  vesting  in  each  state 
of  police  jurisdiction  over  such  a  portion  of  the  sea  washing 
its  coast  as  could  be  made  the  basis  of  operations  against  its 


I  Droit  des  Gens,  t.  i.  I.  i.  c.  xxlii. 
<  Int.  Law,  i.  p.  228. 


»  See  PhilL,  op.  cit.,  i.  25(i. 

«  Whart.  Con.  of  Law,  2d  ed.,  §  818. 
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revenue  or  its  shores.*     Were  it  othei;wi8e,  the   peace 
security  of  a  neutral  coast  might  be  disturbed  by  naval  in- 
flicts within  the  range  of  cannon-shot  from  the  land^wh 
invasion  of  neutral  rights  is  in  conflict  with  the  settled 
of  international  law.*    Nor  is  this  all.     Miscreants  desirouf 
avenging  themselves  on  parties  dwelling  on  the  shore,  mi^ 
escape  liability  by  going  four  miles  from  land,  and  there  p» 
ing  hot  shot  into  that  enemy's  house ;  and  if  this  were 
done  to  gratify  hatred,  it  might  be  done  to  levy  black  m 
In  any  view,  every  sovereign  should  be  entitled  to  exercise 
fensive  police  jurisdiction  over  that  portion  of  the  sea  fi 
which  as  a  base  shot  could  be  poured  on  his  shores.* — ' 
United  States,  following    the    precedent  of  jSreat    Briti 
have  made  it  an  offence  to  tranship  foreign  goods  within  ft 
leagues  of  the  coast  ;*  and  this  has  been  held  by  the  Bupre 
court  of  the  United  States  to  be  consistent  with  internatioi 
law.*    But  it  is  argued  by  Sir  R.  Phillimore,  that  a  statutes^ 
this  class  cannot  be  enforced  against  foreign  states,  unless 
adopting  a  similar  provision,  they  have  incorporated  it  ii 
the  law  of  nations.^    At  the  same  time  a  state  cannot 


*  The  extension,  says  Perels  (op.  cit., 
§  5),  of  the  line  depends  upon  the 
range  of  cannon-shot  at  the  particular 
period.  It  is,  however,  at  such  period 
the  same  for  all  coasts.  To  this  effect 
is  cited  Martens,  Prdcis.,  i.  p.  144 ; 
Blunschli  ,§  302  ;  Heffter,  §  75  ;  Kliibor, 
§  130;  Ortolan,  i.  153;  and  Schial- 
tarella,  Del  Territorio,  p.  8.  According 
to  Gessner,  **les  droits  des  riverains 
ont  ^t6  augment^s  par  I'invention  des 
canons  rayes."  As  far  as  a  state  can 
protect  itself,  so  far  does  its  jurisdiction 
extend.  (Kent,  i.  29.)  According  to 
Ortolan  Cop.  cit.,  i.  p.  158),  **  La  plus 
forte  portde  de  canon  selon  le  progres 
commune  de  I'art  k  lachaque^poque.'* 

2  Infra,  §  239. 

'  '*  Inasmuch  as  cannon-shot  can  now 
be  sent  more  than  two  leagues,  it  seems 
desirable  to  extend  the  territorial  limits 
of  nations  accordingly.     The  ground  of 


the  rule  is,  the  margin  of  the  sea  wi 
reach  of  the  land  forces,  or  from  whia 
land  can  be  assailed,^*   (Field,  Int. 
2d  ed.,  §  29.) 

*  That  a  seizure  of  vessels  eng 
in  an  illegal  trade  is  not  limited 
range  of  three  miles  from  shore, 
Church  r.  Ilubbart,  2  Cranch,  187. 

«  Church    v.    Hubbart,    2    Crau-- 
187. 

«  Phill.,  op.  cit.,  i.  276. 

In  R.  r.  Keyn  (L.  R.  2  Ex.,  § 
the  defendant  was  a  foreigner  co 
manding  a  foreign  ship  on  a  voy 
from  one  foreign  port  to  another  ;  ac^ 
the  defendant's  ship  ran  negligent!^ 
it  was  alleged,  into  a  British  shi^ 
about  two  miles  from  Dover,  oansi^ 
the  death  of  a  passenger  on  the  latt*  ^ 
ship.  It  was  held  by  a  majority  of  a 
of  the  coart  of  crown  oases  reserves 
that  the  central  oriminal  oourt,  befo^ 


kin 
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expected  to  permit  the  waters  surrouuding  it,  at  least  within 
cannon  shot  of  the  shore,  to  be  the  site  of  smuggling  adven- 
tures, and  of  the  illegal  transfer  of  goods;  and  so  far  as  this 
limit  goes,  it  should  be  entitled  to  enforce  its  rights  against  all 
intruders.     It  would  seem  right,  therefore,  tliat  for  the  two 

which   a  conyiction  of  manslaughter  territorial  sovereignty  of  her  majesty,  andf or 
was  had,  had  no  jurisdiction,  because,  the  purpose  of  any  offence  declared  by  this 
prior  to  28  Hen.  VIII.,  c.  15,  the  ad-  act  to  be  within  the  jurisdiction  of  the  ad- 
miraltj    had    no    jurisdiction    to   try  miralf  any  part  of'  the  open  sea,  within  one 
offences  on  board  foreign   ships,  and  marine  league  of  the  coast  metisured  frmn 
that  the  central  criminal  courts,  under  low-water  mark,  shall  be  dnemed  to  be  open 
the   statute,   had  only  jurisdiction  of  sea  within  the  territorial  uniters  of  her  ma- 
cases  which  the  admiralty  had  prior  to  jesty^s  dominions.^*     This  statute  in  one 
28  Henry  VIII.     Sir  R.  Phillimoro  and  place   apparently  makes   tliH  test  to 
Sir  F.  Kelly,  who  were  members  of  the  consist  in  the  protection  of  subjects,  in 
majority,  went  further  and  held,  that  another  place  falls  back  on  the  marine 
consistently    with    international    law  league.     So  far  as  concerns  persons  in- 
English  criminal  law  could  not  be  exer-  jured  on  shore,  the  former  is  on  prin- 
cised  within  the  limits  in  question.     A  ciple  the  test ;  and  it  may  aL^o  be  ar- 
Btatute   was    consequently  passed,  In  gued   to  be   the  test   in   reference   to 
1878,  called  the  Territorial  Waters  Act,  belligerent  cruisers  undertaking  to  can- 
providing  that  *^  an  offence  committed  nonade  each  other  within  cannon  shot 
by  a  person,  whether  he  is  or  is  not  a  of  the  shore.     So  far  as  concerns  inju- 
subject  of  her  majesty,  on  the  open  ries  at  sea,  inflicted  by  a  foreigner  on  a 
sea  within    the  territorial   waters    of  subject,  the  question  is  still  op^*n.    See 
her  majesty's  dominions,  is  an  offence  remarks  on    R.   r.   Kcyn,   in   Whart. 
within  the  jurisdiction  of  the  admi-  Conf.    of    Laws,    2<l    ed.,     §    818 ;    2 
ral,  although  it  may  have  been  com-  Steph.  Hist.  Cr.  Law,  ch.  xvi. ;  Perels, 
Diitted  on  board  or  by  means  of  a  foreign  §  13. 

ship  ;**  and  it  was  declared  in  the  pre-  As  sustaining  the  views  of  the  text, 
ambleof  the  statute  that  *' the  rightful  see  Hautefeuille,  i.  232;  Calvo,  i.  p. 
jurisdiction  of  her  majesty,  her  heirs  309;  Azuni,  i.  p.  75. 
and  successors  extends,  and  has  always  The  latter  author  pertinently  re- 
extendedj  over  the  open  seas  adjacent  to  marks,  in  speaking  of  the  position  taken 
the  coasts  of  the  United  Kingdom,  and  by  the  lord  chancellor  in  the  house  of 
of  all  other  parts  of  her  majesty's  do-  lords  that  the  right  of  passaj;e  through 
mxmonSf  to  such  a  distance  as  is  necessary  the  narrow  seas  was  a  '*  concession," 
for  the  defence  and  security  of  stich  do-  that  this  right  of  unmolestiul  passage 
minions.**  It  is,  however,  further  pro-  rests  on  the  principle  of  the  freedom  of 
vided  that  *'the  territorial  waters  of  the  seas,  provided  the  p<>ace  of  the  ad- 
her  majesty's  dominions,  in  reference  jacent  shore  l>e  not  infringed ;  and  he 
to  the  sea,  means  such  part  of  the  sea  adds  that  tlie  claim  of  Great  Britain, 
adjacent  to  the  coast  of  the  United  if  good  as  to  the  Strait  of  Dover,  would 
Kingdom,  or  the  coast  of  some  other  be  equally  good  as  to  the  Strait  of  Gib- 
part  of  her  majesty's  dominion,  as  is  raltar. 
deemed  by  international  law  to  be  within  the 
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purposes  of  defence  aeainst  aggression  and  prevention  of  i  ^ 
terference  with  its  trade,  a  state  should  have  jurisdiction  ov^*« 
the  seas  washing  it  as  far  as  cannon  shot  extends.^ 

§  187.  The  true  coast  line  varies  with  the  ohject  for  whic    ^ 
the  line  is  assumed.    In  treaties  regulating  fisheries 
iiiternution-   the  low-watcr  line  is  usually  taken,  while  the  Ronia^' 
wikh^blr*   law  accepts  the  high-water  line  as  the  standard  in  al  1 
teries could   cases.'     Whcaton  takes  a  very  uncertain  test:  tbar 

be  plueed.  ... 

of  naviffability.  In  the  English  territorial  waters 
act,  the  limit,  as  we  have  seen,  has  been  placed  at  "low-watec2 
mark."  But  this  has  no  extra-territorial  force;  and  in  view^ 
of  the  object  of  the  limit  it  may  w^ell  be  argued  that  to  the-* 
line  on  which  a  battery  could  he  built  on  the  shore  the  coast  - 
extends.* 

§  188.  A  ship,  according  to  the  preponderance  of  opinion, 
is  part  of  the  country  whose  flag  she  bears.*    This,  supposing 

'  Infra,  §§  230-241.    This  is  declared  tion  of  the  soa  actuaUy  occupied  bj  a 

to  be  the  rule  of  international  law  in  fleet  riding  at  anchor  is  within  the  do- 

a  decision  of  the  supreme  court  (Oher-  minion  of  the  nation  to  which  the  fleet 

tribunal)  of  Prussia  of  Mov.  28,  18t)6,  l>elong8,  so  long  as  it  remains  there; 

cited  by  Perels,  §  5.  that  is,  for  all  purposes  of  jurisdiction 

**It  is  probably  safe  to  say,"  says  over  persons  within  the  limits  of  the 

Mr.  Hall  (Int.  Law,  127),  **  that  a  state  space  so   occupiwl."     **Thi8  proposi- 

lias  the  right  to  extend  its  territorial  tion,"  however,  ho  continues  to  say, 

waters   from  time  to  time  at  its  will  'Ms  of  course  not  to  be  considered  with- 

with  the  now   increased  range   of  its  out  reference  to  the  place  of  anchorage  : 

guns  ;  though  it  would  undoubtedly  be  a  French  fleet  permitted  to  anchor  in 

more  satisfactory  that  an  arrangement  the  Downs,  or  an  English  fleet  at  Cher- 

upon  the  subject  should  be  arrived  at  bourg,  would   only   have  jurisdiction 

by  common  consent."  over  the  subjects   of   the    respective 

«  L.  96  pr.  D.  de  V.  S.      "  Litus  est  countries  which  happened  to  be  within 

quousque  maximus  fluctus  a  mari  per-  the  limits  of  temjwrary  occupation  of 

venet."      There  are  several  other  pas-  the  water."     Phill.,  op.  cit.,  291. 
sages  to  the  same  effwi.  It  is  not  necessary,  as  we  shall  see, 

'  See  to  this  effect  Perels,  op.  oit.,  §  to  defend  this  position  by  the  danger- 

5  ;  Bynkershoeck,  De  d(»m.  maris,  cap.  ous  and  unauthorized  assumption  that 

2.     See  Hudson  r.  (luestier,  6  ('ranch,  the  sea  on  which  a  ship  rests  is  part  of 

281,    overruling    Rose   v,    Him(*ly,    4  the  territory  of  her  nation.     It  is  sulB- 

Cranch,  241.  cient  to  say  that  the  sea  is  free  to  all, 

*  InfrUf  §  308.     See  authorities  cited  and  that  a  vessel  traversing  it  is  snb- 

in  Whart.  Con.  of  Laws,  §  356.     This  ject  only  to  the  nation  to  which  she 

rule  is  extt^ntled  by  Sir  R.  Pliillimore  belongs.     Perels,  §  12. 
to  cover  a   fleet  at  anchor.     *'  The  por- 
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i  flag  to  be  genuine,  would  as  much  preclude  the  hostile 
'.rnsion  of  foreigners  on  the  ships  of  a  nation  as   q^. 
3  principle  of  territoriality  precludes  the  hostile   protected 
trusion   of  foreigners  on  the  soil   of  a   nation.* 
It  this  assumes  the  genuineness  of  the  flag.     A  piratical 
asel  may  undoubtedly  be  visited,  searched,  and  seized  ;*  and 
there  is  any  question  as  to  the  flag,  this  question  can  be 
I  ved  by  a  visitation. — We  must  d  fortiori  reject  the  assump- 
>n  of  some  eminent  writers,  that  national  rights  over  the 
t  are  to  be  extended  to  an  area  within  cannon  range  of  each 
tp  of  such  nation.^  This  Action  is  as  unnecessary  as  it  is  mis- 
ievous.     It  is  unnecessary,  since  the  absolute  freedom  of  a 

SitprOf  §  146.  of  a  private  ship  within  the  limits  of 

^nfra,  §§  194  et  seq.  another  nation,  and  in  that  case,  con- 

L8  sustaining  the  position   in  the  current  with  such  nation.'' 

t  may  be  cited  Vattel,  ii.  p.  80;  **A   vessel  at  sea  is  considered  as 

atefeuille,   ii.   287;   Heffter,   §  78;  part  of  the  territory  to  which  it  be- 

ntschli,  §  317.  longs  when  at  home.     It  carries  with 

Ir.  Webster,  writing  to  Lord  Ash-  it  the  local  legal  rights  and  legal  Juris- 

ton,  August  8, 1842,  says  :  **  Every  diction  of  such  locality.    All  on  board 

"chant  vessel  on  the  seas  is  right-  are  endowed  and  subject  accordingly.'* 

y  considered  as  part  of  the  territory  Swayne,  J.,  Wilson  r.  McNamee,  102 

rhich  it  belongs.     The  entry,  there-  U.  S.  572  ;  S.  P.,  Maclachlan,  Merch. 

^,  into  such  vessel,  being  neutral,  Ship.,  3d  ed.,  64,  65,  140. 

a  belligerent,  is  an  act  of  force,  and  **  If  the  decks  of  our  whole  shipping 

rima  facie  a  wrong,  a  trespass  whicli  were  measured,  it  would  be  found  that 

be  justified  only  when  done  for  many  acres  of  England  are  continually 

Le  purpose  allowed  to  form  a  snffi-  afloat ;  and  of  the  whole  area  of  Eng- 

it  justification   by  the   law  of  na-  land,  including  the  towns,  these  acres 

IS."  are  unquestionably  the  most  valuable, 

Ir.  Field,  in  his  International  Code,  and  probably  the  most  populous.    The 

>9, states  therule  as  follows  :  **  Tlie  mere  fact  of  their  being  afloat,  so  long 

ra- territorial  jurisdiction  of  a  na-  as  they  float,  either  on  £n<;lish  waters 

I,  exclusive  or  concurrent,  extends  or  on  the  high   seas,  which   are  the 

r  the  following  places  : —  common  property  of  all  nations,  can 

*  1.  All  the  land  or  water  included  obviously  liave  no  effect  on  their  jural 

liin  the  lines  of  its  fleets  or  armies,  character.     An   English   ship  and  its 

luaive  in  respect  to  its  own  mem-  crew,   in    such    circumstances,   is    as 

B,  and  concurrent  with  that  of  the  much  under  the  local  jurisdiction  of 

ion  owning  the  territory,  in  respect  England  as  if  it  were  lying  in  a  Lon- 

kiembers  of  that  or  of  any  other  na-  don  dock."     Lorimer,  Law  of  Nations, 

fe.  253. 

*"  2.  All  ships  bearing  its  national  ^  See  to   this   effect   De    Cussy,   1. 

racter,  exclusive  except  in  the  case  147  ;  Bluntschli,  §  318. 
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ship  from  the  claim  of  any  other  nation  than  that  to  wl 
she  belongs,  follows  from  the  very  fact  of  the  openness  of 
sea  to  all  legitimate  visitors;  and  it  is  mischievoas  beo 
(1)  it  assumes  that  the  sea  may  become  territorial  prope 
and  (2)  it  may  lead,  if  it  be  admitted  to  its  full  exten 
conflicts  between  vessels  of  different  nationalities,  when 
ing  or  anchored  within  cannon  shot  of.  each  other;  conf 
not  only  as  to  their  rights  of  navigation,  but  as  to  their  ri; 
of  fishing.* — The  prerogative  of  inviolability  does  not  ext 
to  ships  which,  in  a  period  of  war,  are  fitted  out  in  viola 
of  neutrality  in  a  neutral  port;*  nor  does  it  extend  to  vej 
which  have  committed  depredations  on  shore,  and  which  I 
been  pursued  over  the  territorial  limit  f  nor,  as  we  shall 
sently  see,  does  it  extend  to  pirates. 

§  189.  Merchant  vessels,  however,  are  so  far  subject  to 

law  of  the  port  that,  if  they  commit  any  bread 
ae^toLrri-  the  port  law,  they  are  liable  to  the  port  authorit 
watere.         ^"^  ^^  *  subject  of  the  state  to  which  the  port 

longs  is  unlawfully  detained  in  one  of  such  ves 
a  habeas  corpus  lies  for  his  release,  if  the  vessel  is  within 
territorial  jurisdiction  of  the  court  issuing  the  writ.*— 
important  distinction,  however,  is  taken  between  miscom 
whose  effects  are  confined  to  the  vessel  in  which  it  tj 
place,  the  parties  concerned  being  all  connected  with 
vessel,  and  offences  which  disturb  the  peace  of  the  port,  c 
which  one  at  least  of  the  parties  is  not  connected  with 
vessel.  The  latter  are  subject  to  the  law  of  the  j)ort ; 
former  not.*  The  exception  has  been  extended  to  all  t 
torial  waters  f  and  this  is  undoubtedly  correct  if  the  ol 
of  the  exception  be  to  preclude  foreign  vessels  within  i 
territorial  waters  from  disturbing  the  peace  of  the  shon 
interfering  with   the   revenue   laws  of  the    mainland.^ 

1  Til  is  view  is  more  fully  illustrated  *  Wh.  Con.  of  Laws,   §§  357, 
by  IVrt'ls,  §  (5.  seo  PhilL,  op.  cit.,  i.  485  et  seq.; 

2  PliilL,  op.  cit.,  i.  481  ;  Vattcl,  I.  i.  rence,  iii.  435. 
c.  xix.  s.  216.  «  Perils,  §  13. 

»  H(;ffter,  §  SO;  Bluntschli,  §  342.  7  t^^e  supra,  §  186.     Thtj  Englis: 

*  1   Op.   Atty.-Oeii.    U.  S.,  25,   55;  as  to  territorial  waters  is  discuss 

this  is  sustained  by  Sir  K.  Phillimore,  2  Steph.  Hist.  Cr.  Law,  ch.  zvi. 

op.  cit.,  i.  482. 
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-tir^^-sties  with  China,  Japan,  and  Turkey,  these  countries  give 
oos^suls  of  civilized  states  jurisdiction  over  the  ships  of  such 
s'tx^tes  wherever  such  ships  may  be.^ 

190.  The  sovereignty  of  the  flag  of  foreign  ships  of  war 
lOt  only  conceded  in  England,  where  the  rule  in 
pect  to  merchant  ships  is  sometimes  contested,   ^^^^ 
biat;    it  is  held  to  apply  to  port  as  well  as  at  sea. 

be  role,  says  Judge  Story,  in  an  opinion  adopted  by  Sir  R. 

liillimore,^  is  not  founded  on  any  notion  that  a  foreign  sove- 

ign  has  an  absolute  right,  in  virtue  of  his  sovereignty,  to 

exemption  of  his  property  from  the  local  jurisdiction  of 

lOther  sovereign  when  it  comes  within   his  territory ;  for 

would  be  to  give  a  sovereign  power  beyond  the  limits  of 

bis    own  empire.     But  it  stands  upon  principles  of  public 

oomity  and  convenience,  and  arises  from  the  presumed  consent 

or    license  of  nations,  that  foreign  public  ships  coming  into 

b  ome  ports  and  demeaning  themselves  according  to  law,  and  in 

s^   friendly  manner,  shall  be  exempt  from  the  local  jurisdiction. 

*•*  Sut  as  such  consent  and  license  are  implied  only  from  the 

S^neral  usage  of  nations,  they  may  be  withdrawn  upon  notice 

^t;    any  time  without  just  offence;  and   if  afterwards  such 

poblic  ships  come  into  our  ports,  they  are  amenable  to  our 

^^•'^•a  in  the  same  manner  as  are  other  vessels."    But,  unless 

ithdrawn,  it  is  presumed  to  be  conceded.     And  it  is  now 

titled  that  foreign  ships  of  war  and  boats,  the  particular 

P»*operty  of  a  foreign  sovereign,  are  not  liable  to  process, 

though  the  ships  or  boats  be  at  the  time  of  the  cause  of 

*<^tion  on  the  territorial  waters  of  the  state  of  process.^— A 

^^^-t^^  it  should  be  added,  is  internationally  entitled  to  exclude 

^''orti  its  ports  the  ships  of  war  of  other  nations,  or  to  limit 

^"^i  r  stay  ;  and  this  right  has  been  exercised  by  neutral  states 

belligerent  cruisers.*    When  such  a  foreign  ship  is  per- 


I 


^mtprOf  §t  147.  tended  in  such  cases  to  packet  boats, 

^antissima    Trinidad,    7    Wheat,  the    property    of   foreign    sovereigns, 

^^»      cited  PhiU.,  op.   cit.,   477;   s^^e  The  Parlement  Beige,  L.  R.  4  P.  D. 

'^^^^^   Int.  Law,  164.  129  ;  5  P.  D.  197  ;  see  The  Pizarro,  10 

-^   ship  of  war  was  held  exempt  N.  Y.  Leg.  Ob.  97. 

*^***^    admiralty  process  for  salvage  in  ♦  Twiss,  i.  §  158  ;  Wheaton,  i.  124 ; 

*"^    Constitution,  L.  R.  4  P.  D.  39.  Perels,  §  14.  As  to  invasion  of  neutral 

^^t'a-territoriality  was  held  to  be  ex-  waters,  see  in/ra,  §  239. 
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mittedtoentera  port,  it  18  totally  exempt,  whileinsQchportyfro: 
the  openition  of  the  police  of  the  mainland.  The  qualified  jnriae*  £^ 
diction  exerted  by  the  territorial  authoritiesover merchant  Bhiptt^::^] 
cannot  be  exerted  over  ships  of  war.*  If  there  is  misconduct  oir 
the  part  of  a  foreign  ship  of  war  in  a  harbor,  she  can  be  ordere(E> 
out,  and  this  without  any  breach  of  international  courtesy.^.* 
Even  the  officers  and  marines  of  a  foreign  ship  of  war,  whe 
permitted  to  visit  the  shore  on  service,  have  been  held  to 
exempted  from  territorial  jurisdiction.  But  this  applies  onl 
to  cases  where  the  foreigners  confine  themselves  to  their  dnt 
in  the  part  of  the  territory  they  are  permitted  to  visit, 
permission  be  refused,  the  exemption  ceases.  And  they  may 
be  punished,  when  this  is  necessary,  under  the  laws  of  self- 
defence.^ — From  the  position  of  the  absolute  extra-territori- 
ality  of  shii>s  of  war,  their  right,  at  the  discretion  of  their 
commanders,  to  render  an  asylum  to  fugitives  from  the  shore 
logically  flows ;  and  this  has  been  emphatically  declared  by 
the  British  government  in  reference  to  fugitive  slaves,  whom 
it  has  declined  to  surrender*  The  same  view  would  be  appli- 
cable to  political  fugitives.  But  it  would  be  a  gross  impro- 
priety for  the  commander  of  a  foreign  ship  of  war  in  a  harbor 
to  refuse  to  surrender  an  ordinary  criminal,  not  a  political 
refugee,  to  the  authorities  of  the  shore.* 

§  191.  The  congress  of  Vienna  adopted  a  resolution  to  the 
*,    .    . ,      effect  that  the  free  use  of  the  Rhine  and  its  tributaries 

Navigable         i        i  ,    t         .  n  • 

rivers  slioulu  be  given  to  all  nations  whose  territory  it  at 

oijentoaii  ^"y  point  waslies.  The  same  rule  was  adopted  in 
nations.  respect  to  the  Danube  by  the  Paris  treaty  of  1856, 
and  by  the  treaty  of  Berlin  of  1878;  and  in  South  America 
in  respect  to  the  La  Plata.  The  better  view  is,  that  all  navi- 
gable rivers  should  be  open  without  toll  to  ships  of  all  nations, 
subject  to  police  control,  and  to  such  limitations,  in  times  of 
war,  as  are  proper  as  war  measures.     When  a  river  is  entirely 

»  PhiU.,  §  344 ;  Sir  W.  Harcourt  in  Ortolan,  i.  178.     The  authorities  an 

Times  of  Nov.  4, 1875  ;  Twiss,  i.  §  158  ;  carefully  examined  by  Perels,  §  14. 
Heffter,  §  79  ;  Perels,  §  14;  Bluntschli,  •  Perels,  ut  supra;  Foelix,  §  547. 
§  321 .  *  See  anthorities  collected  in  Ferel 

'  The  absolute  extra-territoriality  of  §  14,  viii. 
ships  of  war  is  also  maintained  by 
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in  the  territory  of  a  particular  state,  then  the  pablic  control 
of  the  entire  river  and  juriBdiclion  of  ofiences  committed  on 
it,  belong  prof»erly  to  each  state.^    By  the  treaty  of  Versailles, 
of  1788,  by  which  the  independence  of  the  United  States  was 
recognized,  it  was  provided  in  article  8,  that  ^^  the  navigation 
of  the  river  Mississippi  shall  forever  remain  free  and  open  to 
the  subjects  of  Great  Britain,  and  the  citizens  of  the  United 
Statee.^'    But  the  United  States  having  purchased  Louisiana, 
on  April  80, 1803,  from  France,  and  Florida  from  Spain,  on 
February  22, 1819,  acquired  possession  of  the  banks  on  both 
sides  of  the  Mississippi,  and  the  treaty  of  Ghent,  of  December 
24, 1814,  no  doubt  for  this  reason,  omitted  all  reference  to  the 
rights  of  British  subjects  to  the  navigation  of  the  river.   Since 
then  the  exclusive  control  of  the  river  by  the  United  States, 
so  far  as  concerns  foreign  states,  has  been  conceded  inter- 
nationally ;*  though,  subject  t6  j>olice  supervision,  and  to  the 
right  fo  impose  pilotage  and  quarantine  regulations,  the  free 
navigation  of  this  and  of  other  navigable  rivers  within  the 
United  States,  is,  by  the  law  of  nations  accepted  by  the  United 
States,  open  to  all  ships  of  foreign  sovereigns.     The  right  freely 
to  navigate  the  St.  Lawrence,  was  for  many  years  the  subject 
of  controversy  between  Great  Britain  and  the  United  States; 
the  United  States  insisting  on  the  right  of  free  passage  over 
this  river,  the  lakes  by  which  it  is  fed  being  in  large  part 
bounded  by  the  United  States.  This  right,  however, was  resisted 
by  Great  Britain.     ''  It  is  difficult  to  deny,"  says  Sir  R.  Philli- 
more,*  **  that  Great  Britain  may  have  grounded  her  refusal  upon 
strict  law;  but  it  is   at  least  equally  difficult  4;o  deny,  first, 
that  in  so  doing  she  put  in  force  an  extreme  and  hard  law  ; 
secondly,  that  her  conduct  with  respect  to  the  navigation  of 
the  St.  Lawrence  was  inconsistent   with   her  conduct  with 
respect  to  the  navigation  of  the  Mississippi.     On  the  ground 
that  she  possessed  a   small  tract  of  domain   in   which  the 
Mississippi  took  its  rise,  she  insisted  on  her  right  to  navi- 

I  On  this  topic  Hoi tzendorir^u/ «ti/>ra,  Dn  regime  conventional  des  flenves, 

1223,  cites  Warm,  Briefe  iiber  die  Frei-  1870.    As  to  pilotage  and  wharfage, 

heitder  Flussschiffart,  1858  ;  Caratheo-  see  infra,  §  424. 

dory,  Du  droit  int.    concernant  les-  «  See  Phill.,  op.  cit.,  i.  242. 

grands  conrs  d'ean,  1861 ;   Engelhard,  *  Thill.  Int.  Law  (3d  ed.)  245. 
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gate  the  entire  volume  of  its  waters;  on  the  ground  that  she 
possessed  both  banks  of  the  St.  Lawrence  where  it  disem- 
bogued itself  into  the  sea,  she  denied  to  the  United  States  the 
right  to  navigation,  though  about  one-half  of  the  waters  of 
Lakes  Ontario,  Erie,  Huron,  and  Superior,  and  the  whole  of 
Lake  Michigan,  through  which  the  river  flows,  were  the  pro- 
perty of  the  United  States."  The  question,  however,  was  set- 
tled with  the  withdrawal,  in  the  reciprocity  treaty  of  June  5, 
1854,  of  the  exclusive  claims  of  Great  Britain.  This  treaty, 
it  is  true,  ceased  to  exist  on  January  18, 1865,  by  action  of 
the  government  of  the  United  States,  in  pursuance  of  a  right 
reserved  in  this  treaty;  but  the  exclusive  navigation  of  the 
river  has  not  since  then  been  insisted  on  by  Great  Britain.^ 

'  Lawrence's  "Wheaton,    n.  114,   p.  was  taken  by  Grotius  (Lib.  II.  c.  ii.  § 

361.  12),  bat  the  great  weight  of  aathoritj 

As  regulating  rights   to  navigable  since  Vattel  is  that  the  state  through 

rivers,  see  treaties  of  the  United  States  which  a  river  flows  is  to  be  the  sole 

with   Argentine  Confederation,   10  U.  judge  of  the  right  of  foreigners  to  the 

8.  Stat,  at  L.  1005  ;    with  Mexico,  ib.  use  of  such  river.     Wheat.  Int.  Law,i. 

1031 ;  with  Bolivia,  12  ib.  1003 ;  with  229  ;  Vattel,  I.  i.  s.  292. 
Paraguay,  ib.  1091.  On  the  other  hand,  when  the  free 

Mr.  Field  (International  Code,  §  55)  navigation  of  a  river  is  oouceded,  this 

states  the  rule  as  follows  : —  carries  with  it   the  right   to  use  the 

*'  A  nation,  and  its  menilx»rs,  through  shores  so  far  as  this  is  necessary  to  the 
the  territories  of  which  runs  a  naviga-  use  of  the  river. — Phil.,  ut  sup.,  i.  225 ; 
ble  river,  have  the  right  to  navigate  Wheat.  Hist,  of  Law  of  Nat.  510. 
the  river  to  and  from  tin;  high  seas.  Lord  Stowell  (Twee  Gebroeders,  3 
even  though  passing  through  the  terri-  Rob.  Adui.  336),  speaking  of  a  claim 
tory  of  another  nation,  subject,  how-  to  riparian  use,  said,  **  It  is  a  claim 
ever,  to  the  right  of  the  latter  nation  to  which  can  only  arise  on  portions  of 
make  necessary  w  reasonable  police  the  sea,  or  on  rivers  flowing  through 
regulations  for  its  own  peace  and  safety,  different  states  ;  the  law  of  rivers  flow- 
Message  of  President  Grant  to  the  Con-  ing  through  provinces  of  one  state  is 
gress  of  the  United  States,  December,  perfectly  clear.  In  the  sea,  out  of  the 
1870  ;    and  treaties  there  cited."  reach  of  cannon  shot,  universal  use  is 

By  the  Roman  law  a  free  passage  is  presumed  ;    in  rivers  flowing  through 

given  to  all  parties  over  all  navigable  conterminous  states,  a  common  use  of 

rivers  with  the  use  of  the  shore  (jus  the  different  states  is  presumed.     Yet, 

littoris)  for  unloading  cargo  and  an-  in  both  of  these,  there  may,  by  legal 

choring  vessels,     (i.  1-5,  Inst.  ii.  1.)  possibility,  exist  a  peculiar   property 

A  distinction,  however,  was  taken  be-  excluding  the  universal  or  the  common 

tween  the  sea.  which  was   "res  com-  use."     For  a  recapitulation  of  treaties 

munes"  and  navigable  rivers,  which  regulating  the  use  of  navigable  riverg 

were  "res  publicae."     The  same  view  passing    through     several    European 
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§  192.  An  inland  sea  or  lake  belongs  to  the  state  in  which 
it  is  territorially  situated.  As  illustrations  may  be  inland  seas 
mentioned  the  inland  lakes  whose  entire  body  is  ^^rritodai. 
within  the  United  States  and  the  sea  of  Azov.  Those  por- 
tions of  the  sea  which  are  bounded  by  several  European  states 
were  at  one  time  claimed  to  belong  in  common  to  the  states 
by  which  they  are  bounded  ;  but  this  claim  is  not  now  allowed. 
The  fact  that  both  shores  of  an  arm  of  the  sea,  as  in  the  case 
with  Magellan's  Straits,  have,  subsequent  to  its  adoption  as  a 
public  highway,  been  under  the  possession  of  a  single  power, 
does  not  change  its  public  character.  Nor,  it  is  now  finally 
settled,  can  a  strait  which  separates  two  or  more  countries 
{e  g.y  the  British  Channel  or  the  Sound)  be  placed  under  their 
joint  control,  so  as  to  put  other  cr^untries  at  a  disadvantage. 
A  distinctive  rule  has  been  adopted  in  reference  to  the  Dar- 
danelles and  the  Bosphorus,  which,  even  in  times  of  peace, 
are  closed  to  the  ships  of  war  of  all  European  nations,  a 
rule  only  deviated  from  in  cases  of  peculiar  courtesy.  Since 
1871,  the  merchant  ships  of  all  nations  have  equal  rights  on  the 
Black  Sea.* — As  inland  seas  may  be  enumerated  the  Thracian 
Bosphorus,  belonging  to  the  Turkish  empire,  and  Long  Island 
Sound.  In  the  same  category  are  to  be  placed  the  channels 
forming  the  entrance  to  the  Baltic,  so  long  as  both  sides  re- 
mained under  the  sovereignty  of  Denmark.  But  although 
sovereignty  may  be  claimed  over  such  straits  so  as  to  give 
such  police  jurisdiction  over  offences  committed  on  them  as 
heretofore  existed,'  vessels  navigating  the  high  seas  cannot 
be  precluded  from  passing  through  them.  We  are  told,  in- 
deed, by  Sir  R.  Phillimore  that   the   British  crown  has  an 

states,  see  Phillimore,  op.  cit.,  228  et  the  Black  Sea  is  neutralized,  and  hy  a 

seq.   That  nations  which  are  separated  subsequent  convention  Russia  and  Tur- 

bj  a  navigable  river  have  each  juris-  key  limited  their  naval  force  on  the 

diction  to  the  middle  of  the  stream,  see  Black  Sea.     By  a  treaty  of  March  13, 

The  Fame,   3  Mason,  147;    supra,  §§  1871,  it  is  provided  that  ''the  Black 

22,  23.  Sea  remains  open,  as  heretofore,  to  the 

I  Holtzendorff,  u/  ni/)ra,  1222,  refer-  mercantile  marine  of  all  nations."    For 

ringtoTwiss's ** Territorial  Waters'Mn  a  specification  of  treaties  referring  to 

the  Nautical  Magazine,  1878;   Stork,  Turkey  and  the  Black  Sea,  see  Phill., 

Jurisdiktion  in  Kiistengew&ssern.  op.  cit.,  295  et  seq. 

Under  the  treaty  of  Paris  of  1856,  <  Supra,  §  186. 
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exclusive  right  to  the  Bristol  Channel  between  Ireland  and 
Great  Britain,  and   to   the   channel   between  Scotland   and 
Ireland.*  •  But  Perels,  in  the  able  work  already  referred  to  • 
says,  after  repeating  this  statement,  that  this  supposed  supre* 
macy   is  incontested  only  among  English  publicists,  and  i* 
elsewhere  denied.     To  the  same  general  effect  writes  President 
Woolaey.' — Great  Britain,  also,  has  "  immemorially  claimed 
and  exercised  exclusive  property  and  jurisdiction,"  says  Sir 
R.  Phillimore,  "over  the  bays  or  portions  of  the  sea  cut  oflT 
by  lines  drawn  from  one  promontory  to  another, and  called  the 
King's  Chambers.     ...     In  time  of  war,  at  least,  the  Solent, 
or  the  portion  of  the  sea  which  flows  between  the  Isle  of  Wight 
and  the  mainland,  might,  I  think,  be  justly  asserted  to  belong, 
as  completely  as  the  soil  of  the   adjacent  shores,  to  Great 
Britain."*    Chancellor  Kent,  in  discussing  the  above  questions, 
maintains  that,  "  considering  the  great  extent  of  the  line  oP 
the  American  coast,  we  have  a  right  to  claim,  for  fiscal  and 
defensive  regulations,  a  liberal  extension  of  liiariti me  jurisdic- 
tion; and  it  would  not  be  unreasonable,"  he  further  argues, 
"to  assume,  for  domestic  purposes  connected  with  our  safety' 
and  welfare,  the  control  of  the  waters  on  our  coasts,  though 
included  within  lines  stretching  from  quite  distant  headlands, 
as,  for  instance,  from  Cape  Ann  to  Cape  Cod,  and  from  Nan 
tucket  to  Montauk  Point,  and  from  that  point  to  the  ca|:)es 
of  Delaware,  and  from  the  south  cape  of  Florida  to  the  Mis- 
sissippi.    ...     It  ought,  at  least,  to  be  insisted,  that  the 
extent  of  the  neutral  immunity  should  correspond  with  the 
claims  maintained  by  Great  Britain  around  her  own  territory, 
and  that  no  belligerent  right  should  be  exercised  within  *the 
chambers  formed  by  headlands,  or  anywhere  at  sea  within  the 
distance  of  four  leagues,  or  from  a  right  line  from  one  head- 
land to  another.'"*     But  this  extension  of  maritime  jurisdic- 
tion ''for  domestic  purposes  connected  with  our  safety  and 
welfare"  over  the  "  waters  on  our  coasts,"  "  though  included 

1  Op.  cit.,  i.  §  189.  *  On  this  qaestion  may  be  stadiad 

*  Perels,  §  5,  p.  40.  the  arguments  delivered  in  1877  before' 
'  Int.  Law,  §  56.  the  Halifax  commissioners  under  the 

*  Phill.,  ut  siip,y  i.  285.  treaty  of  Washington. 
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within  lines  stretching  from  quite  distant  headlands/'  is  thus 
commented  on  by  Dr.  Woolsey :  "  Such  broad  claims  have 
not,  it  is  believed,  been  much  urged,  and  they  are  out  of 
character  for  a  nation  that  has  ever  asserted  the  freedom  of 
doubtTul  waters,  as  well  as  contrary  to  the  spirit  of  the  more 
recent  times. "^    It  would  seem  more  proper  to  adopt  the  test 
of  cannon  shot  heretofore  given,   and   that   of  capacity   to 
smuggle  by  ship's  boats,  as  already  stated  -?  and  to  say  that  a 
nation  should  have  such  police  jurisdiction  as  may  be  neces- 
sary for  the  purpose  of  warding  off  attack  from  marauders 
and  smugglers,  and  for  the  purpose  of  precluding  annoyance 
to  the  shore  from  naval  conflicts  by  belligerent  cruisers.    This 
virtually  coincides  with  the  test  of  defensibility  from  the  shore, 
which  would,  in  case  of  waters  whose  headlands  belong  to  the 
same  sovereign,  exclude  all  bays  more  than  eighteen  miles  in 
diameter,  assuming  the  range  of  cannon-shot  to  be  nine  miles. 
But  this  should  be  made  to  yield  to  usage.    If  a  particular 
nation  has  exercised  dominion  over  a  bay,  and  this  has  been 
acquiesced  in  by  other  nations,  then  the  bay  is  to  be  regarded 
as  belonging  to  such  nation.' 

X.  Right  of  Search  and  Condemnation. 

§  194.   The  right  of  a  war  ship  to  compulsorily  visit  and 
search  a  merchant  ship   may  be  viewed  (1)  as  a   Rj^jj^^f 
right  to  be  exercised  in  peace ;  (2)  as  a  right  to  be  search  not 
exercised  in  war.     As  a  right  to  be  exercised  in   ceded  in 
peace  it  cannot  be  conceded  without  placing  the  con-  P^**^®; 
trol  of  the  high  seas  in  the  hands  of  the  state  which  has  a  pre- 
ponderance of  naval  power.     If  the  right  can  be  exercised  in 
one  case,  it  can  be  exercised  in  aU  cases,  and  the  position  that 
the  flag  of  a  nation  protects  its  shipping  from  intrusion  would 
be  set  at  naught.*    There  is  no  merchant  ship,  if  this  right  be 
conceded,  that  would  not  be  liable  to  be  stopped  on  the  high 
seas  and  subjected  to  the  annoyance  and  damage  of  having  its 
papers  searched  by  an  armed  cruiser ;  and  not  only  would  the 

«  Woolsey's  Int.  Law,  §  56.  Tel.  Co.,  L.  R.  2  Ap.  Ca.  419,  cited 

*  Supra,  §§  186  «^  seq.  PhHl.,  op.  cit.,  290. 

*  See  arguments  of  Lord  Blackburn  ^  As  to  the  policy  of  the  United  States 
in  Direct.  U.  S.  Cable  Co.  v,  Anglo- Am.  in  this  respect,  see  infra,  §  242. 
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commerce  of  states  which  do  not  maintain  a  large  navy  be  at 
the  mercy  of  the  power  whose  navy  rules  the  seas,  but  innu- 
merable  provocations  to  war  would  be  given.  It  is  said  that 
this  prerogative  is  essential  to  clear  the  seas  of  pirates.  But 
the  prerogative  is  an  impertinent  intrusion  on  the  privacy  of 
individuals  as  well  as  on  the  territory  of  the  state  whose  do- 
mains are  thus  invaded ;  and  the  evil  of  sustaining  such  a 
prerogative  is  far  greater  than  the  evil  of  permitting  a  pirate 
for  a  few  hours  to  carry  a  simulated  flag.  Pirates,  in  the 
present  condition  of  the  seas,  have  been  very  rarely  arrested 
when  setting  up  this  simulation.  They  are  now,  in  the  few 
cases  in  which  they  appear,  readily  tracked  by  other  means; 
and  the  fact  that  in  some  instances  they  are  caught  when 
carrying  a  false  flag  no  more  sustains  the  right  of  general 
search  of  merchant  shipping  than  would  the  fact  that  con- 
spirators sometimes  carry  false  papers  justify  the  police  in 
seizing  every  business  man  whom  they  meet  and  searching  his 
correspondence.  In  the  very  rare  cases  in  which  an  apparent 
pirate  is  seized  and  searched  on  the  high  seas  under  a  mistake, 
the  vessel  being  a  merchant  ship,  the  defence  must  be,  not  pre- 
rogative, but  necessity,  only  to  be  justified  on  the  grounds  on 
which  is  justified  an  assault  made  on  apparent,  but  unreal 
cause.* — It  may  be  added  that  basing  the  right  to  search  a 
vessel  on  the  assumption  of  piracy  is  a  petitio  principii^  equiva- 
lent to  saying  that  the  vessel  is  to  be  searched  because  she  is 
a  pirate,  when  it  is  for  the  purpose  of  determining  whether  she 
is  a  pirate,  that  slie  is  searched.  The  searching,  as  is  the  case 
on  issuing  a  search  warrant  in  an  ordinary  criminal  practice, 
should  be  at  the  risk  of  the  party  searching,  and  only  on 
probable  cause  first  shown;  not  for  the  purpose  of  inquiring 
whether  there  .is  probable  cause.^ — The  right  of  British  cruisers 
to  search  a  foreign  vessel  for  British  sailors  was  claimed  by 
the  British  government  prior  to  the  war  of  1812  between 

*  See  to  this  effect  Gossner,  12th  ed.,  tion  is  to  be  exercised  at  the  risk  of  the 

303  ;  Kaltenborn,  Seerecht,  ii.  p.  350 ;  visiting  cruiser  as  au  extra-legal  pre- 

Wheaton,  Right  of  Visitation,  London,  rogative.     Ortolan,  iii.  258. 
1842;  see  to  the  contrary  Phillimore         •  See  in/raf  §   200.     As   to   neatral 

iii.  pp.  147-8 ;  Heffter,  164;  Calvo,  ii.  righte,  see  infra,  §  236. 
p.  656.     Ortolan  holds  that  the  func- 
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Great  Britain  and  the  United  States.     The  right  was   not 

abandoned  by  Oreat  Britain  at  Ohent,  but  it  has  never  since 

been  exercised.     It  is  now  virtually  surrendered.*    "I  cannot 

think,"  says  Sir  R.  Phillimore,*  "that  the  claim  of  Great 

Britain  was  founded  on  international  law.     In  my  opinion  it 

was  not." — ^The  right  to  visit  and  search  on  certain  conditions 

has  frequently,  it  should  be  added,  been  given  by  treaty,  in 

which  case  it  is  determined  by  the  limitations  imposed  by  the 

contracting*  states.' — Independent  of  the  right  of  search,  a 

ship,  whether  public   or  private,  has  a  right   to   approach 

another  on  the  high  seas,  if  it  can,  and  to  hail  or  speak  it, 

and  require  it  to  show  its  colors ;  the  approaching  ship  first 

showing  its  own.* 

'  See  correspondence  between  Lord  There  is  now   no  question   that   this 

•Ashbarton  and  Mr.  Webster — Wheat,  concession  was  as  hasty  as  it  was  ill- 

Hist.  Int.  Law,  737.  judged ;  bat  if  it  be  pressed  as  proof 

'  Phill.,  op.  cit.  (1879),  445.  of  the  abandonment  of  opposition  to 

*  See  Specifications  in  Gessuer,  12th  the  right    of   search   by   the   United 
ed.,  305 ;  and  see  tn/ra,  §  242.  States,  the  following   replies  may  be 

*  Ortolan,  R^g.   Int.  et  Dip.  de  la  made : — 

Her,  233,  etc..  Field's  Int.  Code,  §  62.  (1)  The  treaty  was  the  result  of  a 

By  the  slave  trade  treaty  of  May  20,  proposal  made  by  Mr.  Seward  at  the 

l^t>2,  between  the  United  States  and  height  of  the  late  civil  war,  shortly 

^reat  Britain,  the  right  of  police  search  after    the    Trent    complication,    and, 

'<>*'    ten  years   was  granted   to  Great  being  on  its  face  limitcnl  to  ten  years, 

Britain  over  the  whole  coast  of  Cuba,  may  be  regarded  as  part  of  a  system  of 

^^   a  distance  of  thirty  leagues  from  provisional    settlement    with     Great 

*bore.    This  concession  made  by  Mr.  Britain  of  the  disputes  arising  from  the 

Seward  probably  without  considering  civil  war.     The  very  fact  of  its  tempo- 

^*ie  consequences,  not  only  recognized  rary  character  precludes  it  from  being 

^  ^ight  of  search  in  times  of  p^^ace,  but  an  authority  after  the  period  prescribed 

^^tended  this  right  to  our  own  coast,  by  its  own  limitations. 

^^«Key8of  Florida  being  within  thirty  (2)  After  the  period  so  designated 

^^agnes  from  Point  Yeacos  or  Mantan-  has  been  reached,  we  fall  back  on  an 

^^.    It  appears  from  a  letter  of  Mr.  unbroken   line  of  authorities   to  the 

^«rry,    minister    at    Madrid    (U.    S.  effect  that  the  concessioti  of  this  right 

^plom.  Cor.,  1862,  p.  509),  that  the  to  Great  Britain  is  incompatible  with 

^pauish  minister  expressed  surprise  our  traditions  and  our  interests. 

that  the  United  States,  **  after  com-  When  Mr.  Wilberforce,  in  1818,  sug- 

Vating  the  principle  so  long,'' '*  should  gested  such  a  concession  to  Mr.  J.  Q. 

liare  yielded  now  a  right  so  exceed-  Adams,  the  answer  was  :   ''my  ooun- 

JDgly liable  to  be  abused  in  practice;''  trymen  will  never  assent  to  such  an 

and  this  surprise    may  still   be  ex-  arrangement."    A  convention  to  this 

pressed    elsewhere    than    in    Spain,  effect  signed    by   Mr.   Rush   and  Sir 
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§  195.   What  has  jnst  been  said  refers  exclusively  to  the 
rio^ht  of  search  durinff  peace.     The  right,  on  the 

Otherwise  o      ' 

as  to  belli-    Other  haud,  of  a  belligerent  cruiser,  in  times  of  war, 
duringwar.   ^^  ^^^^^  ^"^  search  neutral  merchantmen  for  goods 
contraband  of  war,  is  conceded  on  all  sides,  oppwfr 
sive  as  is  this  right  to  neutrals,  and  undue  as  is  the  advantage 
it  may  give  to  the  belligerent  with  superior  naval  power.* 
§  195  6.  The  right  must  be  regarded  as  limited  as  folloiurB'-' 

(1)  No  neutral  ship  should  be  searched  on  its  '^^J 
Search  in      between  two  neutral  ports. 

(2)  The  right  can  only  be  exercised  by  a  bel  V\g«- 
rent  while  war  is  actually  raging. 

(3)  It  cannot  be  exercised  within  the  territorial  waters     of  a 
neutral  state. 

(4)  It  must  be  exercised  by  the  commanding  officer*  oP"  the 
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Stratford  Canning  was  amended  by  the  to  Cuba,  and  with  hostile  par 

United  States  Senate,  so  as  to  be  inap-  Priv.  Cor.,  p.  477. 
plicable  to  the  American  coasts,  and        •  See  Heflfter,  §  16S;   Blnntsc"*^l'i  $ 

was  then  rejected  by  England.  General  SI  9 ;  Phillmore,  ill.  §  325  ;  PereU,    i^J. 

Jackson,  in  1834,  through  the  then  In  the  Trent  case,  the  right  of  a      "Wli- 

socretary  of  state,  informed  Sir  Charles  gerent  to  arrest   and  remove  f^^^^  * 

Vaughan,  the  English  minister,  that  neutral  ship  diplomatic  agents  se»  *>*  ^J 

**  the  United  States  were  resolved  never  the  opposing  belligerent  to  the  st^*-^  ^ 

to  be  a  party  to  any  convention  on  this  which  the  agents  were  sent,  came?    ^^ 

subject.'*     Mr.  Webster,  in  a  despatch  question.      See    in/ra,    §   228;    ^^P^^i 

to   General    Cass,   declared,  in   terras  §  165. 

the  most  solemn,  that  our  government        *  Mr.  Hall  sums  up  the  duties   <>^* 

would  not  "concur  in  measures  which,  captor  as  follows  (p.  652) : — 
for  whatever  benevolent  purposes  they         (1)  Ho  must  conduct  his  viai*    •^ 

may   be    adopted,   or   with  whatever  capture  with  as  much  regard  for    P*'* 

care  or  moderation  they  may  be  ex-  sons  and  for  the  safety  of  proper^ J  •■ 

ercised,  have  a  t<^ndency  to  place  the  the  necessities  of  the  case  may  allo^* 
police  of  the  seas  in  the  hands  of  a        (2)  He  must  bring  in  thecaptuw* 

single  power."     See  Lawrence's  Right  property  for  adjudication,  and  uS»^*^ 

of   Visitation     and     Search,    94-117;  reasonable  speed  in  doing  so.    **  '^ 

Diplomatic  Hist,  of  the  War,  1884,  pp.  struction  involves  compensation."      * 

13,  52,  410.     And  Mr.  Webster,  when  Zee  Star,  4  Rob.  Ad.  71  ;  The  Leuc?^*' 

secretary  of  state  in  1851,  said:    **I  Spinks,  217. 

cannot   bring  myself  to  believe  that        (3)  The  captor,  in  bringing  ii*    *  - 

those     governments     (England      and  vessel,  must  use  due  care,  and  i«  li^ 

France),  or  either  of  them,  would  dare  for  damages  his  want  of  care  cai^^ 

to  search  an  American  merchantman  As   to    general    policy   in    respect 

on  the  high  seas,  to  ascertain  whether  search,  see  tn/ra,  §§  242  et  9eq. 
individuals  may  be  on  board  bound 
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igerent  ship,  and  through  the  ageucy  of  an  officer  in  uni- 

'))  It  must  be  based  on  probable  cause;  though  the  fact  that 

I  cause  turned  out  afterwards  to  be  a  mistake,  does  not  of 

If  make  the  arrest  wrongful.^ 

5)  Contraband  goods  cannot  be  seized  and  appropriated  by 

captor.     His  duty  is  to  take  the  vessel  into  a  prize  court, 

whom  the  question  is  to  be  determined.' 

7)  Supposing  the  right  exists,  a  belligerent  cruiser  is  jus- 

3d  in  enforcing  it  by  all  means  in  his  power.* 

i)  In  case  of  violent  resistance  to  a  legitimate  visitation, 

vessel  so  resisting  may  be  open  to  condemnation  by  a 
ze  court  as  prize.  But  this  is  not  the  case  with  mere 
Bmpt  at  flight.  And  there  should  be  no  condemnation  of 
eutral  vessel  .whose  officers,  having  no  reasonable  ground  to 
ieve  in  the  existence  of  the  war,  resisted  search.* 
9)  The  right  of  search,  so  it  is  held  by  the  powers  of  con- 
ental  £urope,  is  not  to  be  extended  to  neutral  ships  sailing 
ler  the  convoy  of  a  war  ship  of  the  same  nation.  This 
w, however,  has  not  been  accepted  by  Great  Britain.*  But 
any  view,  the  commanding  officer  of  the  convoy  must  give 
orance  that  the  suspected  vessel  is  of  his  nationality,  under 

charge,  and  has  no  contraband  articles  on  board  ^ — The 
^lish  admiralty  have  gone  so  far  as  to  hold  that  when  a 

Lushington,  Prize  Law,  §  25.  visitation,  when  the  commander  of  the 

As  to   what   constitutes   probahle  convoy  gives  verbal  assurance  that  the 

e,  see   Lushington's    Prize    Law,  ship  in  question  is  a  sliip  of  liis  nation, 

and  is  not  liable  to  searcli.     Lushing- 

As  to    what    is    contraband,   see  ton,  Prize  Law,  Int.,  viii.,  note  ;  Field's 

,  §§  226,  238,  240.  Code  of  Int.  Law,  §  866. 

lee  Holtzendorff,    tU  supra^  1254;  Twiss  (Law  of  Nations,   Part  II.,  § 

•euce  on   Visitation   and   Search,  9G)  maintains  it  to  be  a  clear  maxim 

of  law  that  **  a  neutral  vessel  is  bound, 

'hill.,  iii.  §§  366  AT;  Wildman,  ii.  in  relation  to  her  commerce,  to  submit 

Field's  Code  Int.  Law,  §  871.  to  the  belligerent  right  of  search.''     It 

'erels,  §   56;   Ortolan,  ii.  272  ff;  is  not  competent,  therefore,  he  insists, 

ressner,  12th  ed.,  318.  for  a  neutral  merchant  to  exempt  his 

Vhen  a  neutral  merchant  ship  is  vessel   from  the   belligerent   right    of 

r  convoy  of  an  armed  public  neu-  search,  by  placing  it  under  the  convoy 

ship,  it  is  not  subject,  according  of  a  neutral  or  enemy's  man-of-war. 

16  rale  adopted  in  Italy,  and  in  See  Kent's  Com.,  i.  154. 
cases  recognized  by  treaty,   to 
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fleet  of  Swedish  merchantmen  was  sailing  under  convoy  of  a 
Swedish  ship  of  war,  and  the  convoying  ship  resisted,"  under 
order  of  the  Swedish  government,  search  instituted  by  British 
cruisers,  this  justified  the  condemnation  of  the  whole  fleet. 
The  resistance  of  the  convoy,  so  it  was  held,  was  the  resistance 
of  all  the  ships  convoyed.^  This  doctrine  has  been  sustained 
by  an  opinion  of  the  supreme  court  of  the  United  States, so 
far  as  it  implies  a  right  in  a  belligerent  to  search  for  contra- 
band of  war,  but  not  for  subjects  or  seamen.' — If  a  vessel  is 
captured  without  probable  cause,  damages  may  be  had  from 
the  captor.' 

(10)  The  right  to  visit  involves  the  right  to  detain  for  the 
purpose  of  visitation.* 

(11)  The  falsification  of  papers  by  a  merchant  ship,  searched 
by  a  belligerent,  gives  strong  ground  for  condenmation ;* 
though  this  presumption  may  be  overcome  by  proof  of  aeci- 

*  The  Maria,  1  Rob.  Ad.  340;  The        3.  **  Carrying  papers  which,  in  any 
EUabe,  4  Rob.  Ad.  408.  respect  material  to  the  qaestion  of  ooo- 

>  The  Ncreide,  9  Cranch,  388,  428  ;     trabaud,   are   inconsistent  with  etch 
The  Marianna  Flora,  11  Wheat.  2.  other,  or  with  the  declarations  of  the 

•  The  Ostsee,  9  Moore,  P.  C.  150  ;    master  to  the  visiting  officer. 

The  Maria,  11  Moore,  P.  C.  271  ;  The  4.  **  Withholding  from  the  visiting 
Thompson,  3  Wall.  155  ;  The  Dashing  officer  any  papers  material  to  the  char- 
Wave,  5  Wall.  170.  acter  of  the  ship,  contents,  or  voy»g«. 
In  Lushingtou's  Prize  Law,  §§  124-  5.  '*  Spoliation  of  papers  of  any  kind, 
163,    as    a<lopted   in  Field's    Code    of  that  were  on  board  the  ship. 
Int.    Law,  §    879,  it   is  stated   that  a  The  commander  of  a  visiting  ship  is 
private  ship  may  be  detained  by  a  bel-  responsible  in  damages  for  the  wrong- 
ligerent  on  the  following  grounds   of  ful   acts   of  all   under   his   command, 
suHpicion,  if  not  explained  to  the  satis-  whether  he  himself  be  present  or  ab- 
faction  of  the  commander  : —  sent,  when  they  are  committed.     Heii 

1.  Carrying   no   passport  or  proper  not  exonerated  by  being  under  a  snpe- 
license.  rior  officer,  unless  the  latter  was  acta- 

2,  "  Carrying  any  false  or  simulated  ally  present  and  co-operating,  or  issued 
passport  or  other  papers  affecting  the  express  orders  to  do  the  act  in  qnes- 
character  of  the  ship,  contents,  or  voy-  tion.'*  Field's  Code  Int.  Law,  §  888, 
age,  such  as  certificate  of  registry,  sea  citing  Lushington's  Naval  Prize  Law, 
letter,  charter-party,  logs,  builder's  §  7  ;  The  Mentor,  1  Rob.  Ad.  179  ;  The 
contract,  bill  of  sale,  bills  of  lading,  Diligentia,  1  Dodson,  404  ;  The  Acteon, 
invoices,  manifest,  clearance,  muster-  2  id.  48  ;  The  Eleanor,  2  Wheaton,  345. 
roll,  shipping  articles,  bill  of  health,  *  Lushington,  Prize  Law,  §  53. 
etc.  *  The  Hunter,  1  Doda.  480. 
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deDt  or  sudden  terror.*  And  even  throwing  papers  overboard 
18  open  to  explanation,  and,  without  other  proof,  does  not 
conclusively  show  that  the  cargo  was  enemy's  property.* 

I  The  Pizarro,  2  Wheat.  227.  require  it  to  lie  to,  bnt  the  moment 

'  1  Kent's  Ck>m.f  158,  Holmes*8  Note,  the    mistake  is    discovered,   all    pro- 

cftisg  The  Ella  Warlej,  Blatch.  Pr.  ceedings  must  cease.     (§§  54,   195.) 

204,  and  other  cases  in  same  volume ;  In  the  third  place,  the  right  of  search 

The  Johanna  Emilie,  Spink's  Prize  C.  must  be  exerted  in  such  a  wav  as  to 

12.   And  see  remarks  by  Mansfield,  C.  attain  its  object,  and  nothing  more. 

J., in  Bernard!  v.  Motteuz,  Dougl.  581.  Anj  injury  done  to  the  neutral  vessel 

"The  right  of  searcl^"  according  to  or  to  its  cargo,  any  oppressive  or  in- 

Br.  Woolsey  (Int.  Law,  §  190),   '*  is  suiting  conduct    during    the   search, 

by  its  nature  confined  within  narrow  may  be  good  ground  for  a  suit  in  the 

limits,  for  it  is   merely  a  method  of  court  to  which  the  cruiser  is  amenable, 

ttoertaining  that  certain  specific  viola-  or  even  for  interference  on  the  part  of 

tions  of  right  are  not  taking  place,  and  the  neutral  state  to  which  the  vessel 

r      woald  otherwise  be  a  great  violation  belongs.'' 

-  itielf  of  the  freedom  of  passage  on  the  Mr.  Seward,  in  his  letter  to  Lord 
\ ,  eominon  pathway  of  nations.  In  the  Lyons  of  December  26,  1861  (on  the 
firat  place,  it  is  only  a  war  right.  The  Trent  case),  says:  **  Whatever  dis- 
lingle  exception  to  this  is  spoken  of  in  putes  have  existed  concerning  a  right 
( 194,  viz.,  that  a  nation  may  lawfully  of  visitation  or  search  in  times  of  peace, 
lend  a  cruiser  in  pursuit  of  a  vessel  none,  it  is  supposed,  has  existed  in 
vhich  has  left  its  port  under  suspicion  modern  times  about  the  right  of  a  bel- 
of  hiving  committed  a  fraud  upon  its  ligerent  in  time  of  war  to  capture  con- 
revenue  laws,  or  some  other  crime,  traband  in  neutral  and  even  friendly 
This  is  merely  the  continuation  of  a  merchant  vessels,  and  of  the  right  of 
purenit  beyond  the  limits  of  maritime  visitation  and  search,  in  order  to  de- 
jviBdiction  with  the  examination  con-  termine  whether  they  are  neutral  and 
dueled  outside  of  these  bounds,  which,  are  documented  as  such  according  to 
bot  for  the  flight  of  the  ship,  might  the  law  of  nations." 
bare  been  conducted  within.  In  the  According  to  Mr.  Field : — 
•wond  place,  it  is  applicable  to  mer-  *•  No  ship  is  subject  to  visitation  by 
chtnt  ships  alone.  Vessels  of  war,  a  ship  of  another  nation,  except  in  the 
Pertaining  to  the  neutral,  are  exempt  following  cases  : — 
from  its  exercise,  both  because  they  *' 1.  A  private  or  other  unarmed  ship 
•re  not  wont  to  convey  goods,  and  be-  within  the  territorial  limits  of  the  na- 

■  canie  they  are,  as  a  part  of  the  power  tion  by  whose  public  ship  the  visitation 

■  of  the  Btate,  entitled  to  confidence  and  is  made ; 

I*      ^pect.    If  a  neutral  state  allowed  or  *'2.  On  the  high  seas,  in  the  cases 

'<!<)iiired  its  armed  vessels  to  engage  in  provided  in  the  next  article. 

**!  QDlawful  trade,  the  remedy  would  "  Ortolan,  above  cited  ;  Fiore,  Nouv. 

^ave  to  be  applied  to  the  state  itself.  Dr.  Int.,  vol.  ii.  p.  489,  etc.    SeeLaw- 

''oall  this  we  must  add  that  a  vessel  rence's  Wlieaton,  pt.  iv.  ch.  iii.  §  18. 

^  ignorance  of  the  public  character  of  *'  The  territorial  limits  would  be  ex- 

•nother,  for  instance,  suspecting  it  to  tended  by  article  28  to  three  marine 

^  a  piratical  ship,  may  without  guilt  leagues  ;  and  it  does  not  seem  necessary 
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§  196.]  COMMENTARIES  ON  LAW.  [CHAP.  IT. 

§  196.  When  a  vessel  is  seized  as  a  prize  the  following  roles 
should  be  observed : — 

(1)  Peculiar  care  should  be  taken  of  ship  and  cargo,  and  the 
VoMei  ship's  papers  placed  in  custody  so  that  they  may 
'^rrYii  "^^  ^  tampered  with.  They  should  be  placed  nodcr 
ukou  to  seal,  being  first  attested  by  the  signature  of  the 
p  z<  cour .   pj.^j^j,  Q^cgj.  Qf  the  captured  ship.* 

(2)  An  officer,  with  a  suitable  crew,  should  be  detached  and 
placed  in  cvuumand  of  the  prize,  to  be  taken  to  a  home  or  other 
frioniUy  i>ort. 

(3^  When  in  port  perishable  goods  may  be  at  once  sold;  and 
iH'k  of  a  prize  ship  inci\(«ble  of  repair,  the  proceeds  to  await  the 
dotoriuination  of  the  suit. 

(4)  The  destruction  of  the  prize  ship  is  only  permitted  when 
sho  could  not  be  brought  to  port  without  great  danger,  or 
when  by  retaining  the  prize  the  safety  of  the  captor  would  be 
iniiKMilled.' 

(^5)  Unless  otherwise  provided  by  treaty,  the  proper  court  to 
dotcrniine  the  validity  of  a  capture  is  a  prize  court  appointed 

to  rowpiizc  the  riglit  of  pursait  beyond  **  The  presence  of  the oonvoyingBhip 

that  distance.  is  a  sufficient  assurance  of  nationilitji 

*' Thti  effect  of  th<*8o  rules  would  be  Wildman,   Int.   Law,  vol,  ii.  p.  121. 

to   require   ships   tr)   sliow  their   true  Perhaps   this   should   be  extended  to 

colors  at  sea,  and  to  allow  armed  ships  arm«Ml  ships;  and  if  so,  the  cUiuets 

to  visit  in  case  of  a  breach  of  this  rule,  to  convoy  should  be  omitted."  Field'* 

confininj;   the   visitatirjn,  however,  to  Code  of  lut.  Law,  §§  64—65. 

the  purjKKse  of  iiscertaining  thecharac-  *  The  captor  must  send  in  aa  wit* 

ter  of  the  offender,  and  his  identity,  nesses  to  the  prize  court  such  persons 

See  the  subject  discussed  in  Ortolan,  from  the  captured  vessel  as  may  *** 

K6gles  Int.  et  Dipl.  de  la  Mer,  vol.  i.  plain  the  case  most  fully.    See  Act  of 

p.  233,  etc.  Congress  of  June  30,  1864,  §  1 ;  FieW'» 

'*  Visitation  in  time  of  war  is  pro-  Code  Int.  Law,  §  878.     Itisthednt/of 

vided  for  in  lxK)k  second.  the  captors,  immediately  upon  arri^*! 

'*  If  a  private  or  oth(;r  armed  ship,  in  port,  to  deliver,  upon  oath,  all  the 

being  upon  the  high  seas,  not  under  papers  of  the  captured  vessel  into  the 

convoy  of  an  armed  ship  of  its  nation,  registry  of  the  prize  court.   TheDi»n*i 

does  not  show  its  colors  in  response  to  2  Gall.  93  ;  see  Jecker  r.  Montgomei7i 

an  anned  ship  of  another  nation  duly  13  How,  498 ;  S.  C,  18  How.  Ill ;  The 

requiring   it,  or   if  there  be  probable  Sir  William  Peel,  5  Wallace,  517;  The 

cause  for  believing  that  it  shows  false  Falcon,  Bl.  Pr.  Ca.  52. 

colors  with  intent  to  mislead  an  armed  <  Perels,  §  157;    Lushington,  Prii^ 

ship  of  another  nation,  it  may  be  com-  Law,  §§  90,  96. 
pelled  to  submit  to  visitation. 
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y  the  captor's  state;  and  the  establishment  of  international 
•rize  courts,  though  very  desirable,  can  only  be  effected  by 
reaty,  and  would  probably  be  attended  by  many  complications. 

(6)  Prize  courts  of  neutral  states  may  adjudicate  prize  ques- 
ions  brought  before  them,  provided  the  same  rights  be  given 
o  each  belligerent.^ 

(7)  The  proceedings  are  to  be  in  conformity  with  the  prac- 
ice  of  the  court  of  trial,  but  in  subordination  to  the  settled 
ules  in  this  respect  of  international  law.^ 

(8)  The  taking  to  the  prize  court  should  be  prompt,  though 
i  bona  fide  delay  in  this  respect,  caused  by  the  peculiar  con- 
litions  of  the  case,  does  not  expose  the  captor  to  liability  as  a 
respasaer.* 

(9)  The  prize  court  must  be  the  court  of  the  sovereign  of 
the  captor  sitting  in  his  territory  or  in  the  territory  of  his 
illy.  "  The  prize  court  of  an  ally  cannot  condemn.  Prize  or 
no  prize  is  a  question  belonging  exclusively  to  the  courts  of 
the  country  of  the  captor."*  But  a  prize  court  may  take  juris- 
diction over  prizes  lying  in  a  neutral  port,*  and  of  property 
captured  on  a  vessel  although  such  vessel  was  not  brought 
under  its  cognizance.* 

'  Orlotan,  ii.  p.  309;   Per  els,  §  58.  see  Jecker  r.   Montgomery,   13  How. 

*  Perels,  §  59  :  That  captures  at  sea  498  ;  The  Arabella,  2  Gall.  368. 
belong  primarily  to  the  sovereign,  and  Vessels  engaged  in  the  fisheries  are, 
^he  proceeds  are  to  be  distributed,  after  by  international  law,  according  to  the 
iiie  condemnation  by  a  prize  court,  preponderance  of  opinion,  exempt 
According  to  the  laws  imposed  by  such  from  capture.  See  Martin's  Precis, 
lovereign,  see  The  Banda  Booty,  L.  R.  §  322. 

^  Ad.  k  Ec.  109  ;  The  Siren,  7  Wall.  •  The  Advocate,  Blatch.  Pr.  Ca.  142, 

^^2,  and  other  cases  cited  ;  1  Kent's  and  other  cases  in  same  volume. 

^.  (Uolm»*s's  Note),  102.  Tlie  legislation  of  the  United  States 

*  Jecker  r.  Montgomery,  18  How.  in  reference  to  prizes  is  to  be  found  in 
11 ;   Fay  ».   Montgomery,   1   Curtis,  the  following  statutes  : — 

M,  1.  Act  in  respect  to  right  of  salvage 

^  1  Kent's  Com.  104,  citing  Havelock  in  case  of  reprisals,  March  3,  1800. 

Rockwood,   8  T.  R.    268;   Oddy  r.  2.  Supplementary   act   of  Jan.   27, 

oriU,  2  East,  475  ;    Glass   r>.  Sloop  1813. 

etsey,  3  Dallas,  6.  3.  Act  simplifying  process  of  seizure, 

»  The  Herstelder,  1  Rob.  Ad.  114;  March  25,  1862. 

adson  v.  Gnestier,  4  Cranch,  293 ;  4.  Sections  2,  6,  and  12  of  the  act 

ruiiams  v.  Armroyd,  7  Cranch,  423 ; 
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§  197.  Judges  of  prize  courts  should  remember  that,thou^b 
appointed  by  th.e  sovereign  by  whose  officers 
should  be     capture  was  made,  their  duties  are  those  of  arbitc 
partiaf  and   ^^  international   issues,  as   to  which    their  niin 
keep  full      should  be  kept  clear  of  the  influence  of  natioua.1 

records.  ^  _ 

interest.  Aside  from  this  prejudice,  the  natur"«fcl 
tendency  of  judges  to  extend  their  jurisdiction  tempts  pri^« 
judges  to  add  new  links  to  the  chain  of  precedents  by  whicsh 
the  rights  of  belligerents,  as  distinguished  from  those  of  neu- 
trals, are  maintained.  Such  temptations  should  be  rigoroaslj 
repelled.  It  should  be  considered  that  the  costs  and  delax^* 
in  a  practice  moulded  by  belligerents  in  their  conflicts  witih 
neutrals,  are  so  ruinous  that  it  in  most  cases  would  have 
been  better  for  the  neutral  had  his  goods  been  captured  a«d 
appropriated  without  condemnation,  than  that  they  should 
be  condemned  and  then  appropriated.*  And  it  should  fee 
chiefly  kept  in  mind  that  it  is  agreed  by  all  civilized  natio^8 
that  it  is  the  duty  of- a  prize  judge  to  follow,  not  the  pol^^J 
which  may  seem  for  the  moment  best  for  his  country,  but   t;Vi® 

of  July  17,  18G2,  in  reference  to  the  United  States  is  referred  to  as  the  cr**^'*'^ 

U.  S.  Navy.  of  the  third  instance,  and  at  the  ^^••*^* 

5.  Act  regulating   prize  procedure,  time  as  the  court  of  the  last  resort  - 
March  3,  1863.  Mr.  Seward,  in  his   letter   to  X-*<=^^ 

6.  Act   regulating    prize   procedure  Lyons,  of  Dec.   26,   1861,  agreein^^ 
and  distribution,  18(>4.  the  surrender  of  Messrs.   Mason      .^* 

This    legislation    is    classified    and  Slidell,  accepts  as  binding  the  fol  1  *-^ 

translated   in   the   report  of  M.   Bui-  ing  passage  from  a  letter  of  Mr.  JC*^ 

inerincq    on    Maritime    Prizes,  Ghent,  son,  when  secretary  of  state,  to      -^     * 

1880.  Monroe,  minister  in  England  :  "Wl"*  *^ 

In  the  United   States   it   is   settled  ever  property  found  in  a  neutral  v«rf^*^ 

that  there  is  to  bo  no  recognition  of  the  is  supposed  to  be  liable  on  any  gro"*^ 

jurisdiction  of  neutral  ports  in   prize  to  capture  and  condemnation,  the  r^"*^ 

cases.     See    Kaltenl>orn    Seerecht,   ii.  in  all  cases  is,  that  the  question  sF  " 


389,  in  which  work  the  jurisdiction  and  not  be  decided  by  the  captor,  but 

procedure  of  the  prize  courts  of  the  carried  before  a  legal  tribunal,  wh- 

United  Statos  are  detailed  with  gene-  a  regular  trial  may  be  had,  and  wK 

ral  accuracy.     The  district  court  is  in  the  captor  himself  is  liable  to  da; 

this  work  spoken  of  as  the  court  of  the  for  an  abuse  of  his  power." 
first  instance,  the  circuit  court  as  the        '  See  this  strongly  set  forth  by 

court   of  the   second   instance.     In   a  zendorflf,  ut  suprOf   1255,  citing  Dev 

learned  disquisition  on  the  same  topic  on     Neutrals,     1862  ;     Katchinon aW^  * 

by  Martitz,  under  the  title  of  "  Prisen-  Prize  Law,  1866;  Barboaz,  Jurispr'^^' 

gerichte,"   the  supreme  court  of  the  denoe  du  conseil  des  prizes,  1868. 
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law  which  such  civilized  nations  have  adopted  as  a  system  by 
which  they  are  all  to  be  bound.* — A  judgment  of  a  prize 
court  sustaining  the  validity  of  a  capture  must  contain  or  be 
accompanied  by  a  statement  of  the  grounds  on  which  it  is 
founded.' 

XL  Piracy  and  Privateering. 

§  200.  Piracy  is  agreed  on  all  sides  to  be  an  offence  by  the 
law  of  nations,  though  as  to  what  piracy  is  all  states 
resort  to  their  own  particular  law  to  determine.    It   ^^^^^ 
is  generally   understood,  however,  that   the  term   the  law  of 
covers  all  robbery,  or  attempts  at  robbery,  or  other 

>  Mr.  Wheaton,  after  noticing  Lord  such  sentence  is  not  evidence  of  mere 

StoweU's  claim  to  absolute  superiority  inferences  of  fact  that  may  be  drawn 

from  national  prejudice,  argnes  that  from  it,  when   such  facts  could  and 

it  was   impossible    for    that    eminent  should  be  distinctly  stated.     Fisher  v. 

judge  to  divest  himself  of  principles  Ogle,  1  Camp.  418. 

necessary  to  the  development  of  a  great  That  the  courts  of  a  neutral  nation 

maritime    nation    such    as    England,  have  no  jurisdiction  to  decide  a  prize 

(Wheat.    Hist.   711.)     On    the    other  question  as  between  belligerents,  see 

hand.  Chancellor  Kent  (1  Com.  8)  de-  McDonough  r.  Dannery,  3  Dal.   188; 

Clares  that  **  there  is  scarcely  a  decision  Findlay  r.   The  William,  1   Pet.   Ad. 

in  the  English  prize  courts  at  West-  12 ;   Moxon  v.  The  Fanny,  2  Pet.  Ad. 

ninster,  on  any  general  question  of  309.     That  the  jurisdiction  of  the  cap- 

>ablio  right,  that  has  not  received  the  turing    power    is   exclusive,   see  The 

xpress   approbation   and  sanction  of  Estrella,  4  Wheat.  298 ;  though  a  neu- 

ur  national  courts."  tral  power  to  whose  ports   a  prize  is 

As   an  instance  of  undue  extension  brought  may  inquire  whether  its  own 

f  jurisdiction  in  the   United  States,  neutrality  has   been  violated   by  the 

ee  the  Springbok  case,  elsewhere  criti-  captor  (Tlie  Estrella,  4  Wheat.  298  ; 

ixed.     Infra,  §  233.  The  Gran  Para,  7  Wheat.  471).     But 

«  Field's  Code  Int.  Law,  §  898,  citing  prize  courts   have  no  jurisdiction  of 

'reatjr    between     France    and    Peru,  captures  en  land  by  laud  forces  (U.  S. 

laroli  9,  1861,  Art.  xxv.,  8  De  Clercq,  v.  Bales  of  Cotton,  25  Law  Rep.  451)  ; 

01.      It  has  l)een  ruled  that  the  sen-  nor  even  when  the  capture  is  made  by 

ence  of  a  prize  court  condemning  a  naval  officers  on  shore  (Six  Hundred 

'essel  is  not  conclusive  as  to  any  mat-  and  Eighty  Pieces  of  Merchandise,  2 

;er  of  fact  which  was  the  ground  of  Sprague,  233  ;   Alexander's  Cotton,  2 

sondemnation,  unless   that  matter  of  Wall.  404)  ;  otherwise,  it  is  said,  as  to 

fact  be  clearly  and  certainly  stated  in  goods  taken  by  officers  of  a  public  ves- 

the  Judgment  as  a  ground  of  condemna-  sel  from  a  warehouse  on  the  shore  of  a 

tion.     Ibid. ;  Hobbs  r.  Henning,  17  C.  captured    port    (103    Casks   of   Rice, 

B.  N.  S.  791  ;    11  Jurist,  N.  S.  223  ;  Blatoh.  P.  C.  211) ;   and  so  of  goods 

Chiistie  r.  Secretan,  8  T.  R.  192 ;  Bol-  thrown  overboard  by  the  enemy  at  sea 

ton  V.  Gladstone,  5   Bast,  155.    And  (The  Victory,  2  Sprague,  226). 
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forcible  plunder,  by  marauders  on  the  high  seas,  animo  furan^^^~mi^y 
and  all  murders  by  the  same;  accessories, as  well  as  print 
pals,  being  comprehended  within  the  definition.'    To  pira». 
the  doctrine  of  asportation  applies,  and  if  property  seized 
port  be  carried  away  on  the  high  seas,  animo  farandiy  this 
piracy.* — The  questions  of  the  right  to  compel  a  vessel  to  hoi 
her  flag,  and  that  of  the  right  of  search,  are  elsewhere  disti] 
tively  considered.*    The  right  of  a  man-of-war  to  compel  1 
ship,  over  whom  any  suspicion  hangs,  to  hoist  her  flag,  an  ^: 
in   case  of  such  suspicion  continuing  and  appearing  to  bf 
well  grounded,  to  search  the  ship's  papers,  has  been  held 
be  a  necessary  consequence  of  the  right  to  seize  pirates.    Bi 
this,  as  has  been  seen,  is  an  extra-legal  prerogative  to  be  exe 
cised  at  the  risk  of  the  ship  making  the  search.^ 


of 


>  See  more  fully,  Whart.  Grim.  Law,  *' marauders,"  which  seemn  n 

8th  ed.,  §§  1860  et  $eq»;  and  as  to  ju-  to  distinguish  piracy  from  reYolt. 
risdiction,  Whart.  Conf.  of  L.,  §§  816,        Sir  T.  Twiss goes  stiU  further :  "  TL"-*^  The 

842 ;  infra,  §  350.    As  to  piracy,  under  maintenance  of  the  peace  of  the  sea  .^^^^a  is 

the  Federal  constitution,  see  tn/ra,  §  one  of  the  objects  of  that  oommon  lii  M"     !*▼ 

452.  (of  nations),  and  all  offences  againc^^  fi-Jnst 

Judge  Story,  in  U.  S.  v.  Smith,   5  the  peace  of  the  sea  are  offences  againc^  ^''^''*^ 

Wheat.  153,  says,  **  Whatever  may  be  the  law  of  nations,  and  of  which  ^         -  "^^ 

the  diversity   of  definitions   in   other  nations  may  take  cognizance."  Twif^-^  -wiMi 

respects,  all  writers  concur  in  holding  i.  §  170.     This  is  quoted  without  dS  -^^    ^^ 

that  robbery  or  forcible  depredations  approval  by  Perels,  §  12  ;  but  it  ca: 

upon  the  sea,  amino  furandiy  is  piracy."  not  be  sustained.     If  '*  maintenance 

But  we  have  to  resort  to  the  common  the  peace  of  the  sea"  is  to  be  integ»-^  •ter- 

law  to  determine  what  **  robbery"  is,  preted  in  the  same  way  as  we  wouT '"'^^^^^ 

and  so,  in  a  measure,  to  determine  the  interpret  **  maintenance  of  the  pea» 

meaning  of  **  forcible  depredations,"  of   the    land,"    this    would    give    • 

which,  I  suppose,  would  include  par-  every  ship  the  right  to  visit  and 

tially  executed  attempts.     In  the  At-  rest  every  other  ship  whose  conduct 

torney -General  v,  Kwok-a-Sing,  L.  R.  disorderly,  which  would  be  producti 

5  P.  C.  179,  the  offence  was  defined  as  of  endless  conflicts  and  oppressions. 
*' robbery  within  the  jurisdiction  of  the        '  Magellan  Pirates,  1  Spink  Eoc 

admiralty."     But  Dr.  Lushington,  in  Ad.  81,  cited  at  large,  Phill.,  op.  dt^^^       ' 

the  case  of  the  Magellan   Pirates,  1  i.  500. 
Spink  Ec.  &  Ad.  81,  introduces  a  new        *  Supra,  §§  194  etseq. 
term :    **  Piratical  acts,"  he  tells  us,        <  SufMra,   §   194 ;    see  Perels,  §  1 

"  are  robbery  and  murder  upon  the  high  Renault,  Revue  de  Droit  Int,  xii.  251 

seas."  Murder,  not  animo/tiran</i,  would  Orlotan,  ii.  258;   Gessner,   12th  ed. 

be  piracy  by  Dr.  Lushington,  but  not  303.     That  probable  cause  is  in  suoT 

by  Judge  Story.     No  one  of  these  au-  case  an  excuse  for  seizure,  see  Th 

thorities  introduces  the  qualification  of  Palmyra,  12  Wheat.  1* 
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§  201.  A  privateer  is  a  veeael  armed  by  private  sabjects  of 
a  belligerent  state,  sailing  under  permissive  letters 
from  the  proper  authorities  of  such  state,  authoriz-   notpintM. 
ing  it  to  attack  vessels  belonging  to  the  other  belli- 
gerent.   Such  vessels  are  not  per  se  piratical,^    ^^  Even  if  they 
exceed,"  says  Sir  R.  Phillimore,  *^  the  limits  of  their  commis- 
sion and  commit  unwarrantable  acts  of  violence,  if  no  piratical 
intention  can  be  proved  against  them,  they  are  responsible  to 
and  punishable  by  the  state  alone  from  which  their  commis- 
sion was  issued.'    It  would  be  difficult,"  he  adds,  ^  to  main- 
tain that  the  character  of  piracy  has  been  stamp>ed  upon  such 
a  vessel  by  the  decision  of  international  law."*    Chancellor 
Kent  speaks  emphatically  to  the  same  effect,  declaring  that 
^the  weight  of  authority  undoubtedly  is,  that  non-commis- 
sioned officers  of  a  belligerent  vessd  may  at  all  times  capture 
hostile  ships,  without  being  deemed  by  the  law  of  nations 
pirates."    It  is  the  settled  law  of  the  United  States,  he  states, 
^  that  all  captures  made  by  non-commissioned  captors  are  made 
for  the  government."*    By  the  principles  of  international  law, 
the  employment  by  a  belligerent  of  a  navy  #f  privateers  is  as 
legitimate  in  marine  warfare  as  is  the  employment  of  armed 
Tolunteera  and  partisans  in  land  warfare  f  and  a  state  when 
at  war  has  as  much  a  right  to  commission  privateers  at  sea  as 
it  has  to  commission  militia  on  land.*    It  is  true  that  priva- 
teers appropriate  their  booty  to  themselves,  which  is  not  the 
ease  with  bodies  of  volunteers  accepted  as  a  part  of  a  military 
force  on  land.^    But  on  the  other  hand,  those  manning  ships 
of  war  are  entitled  to  a  large  share  of  prize  money;  and 
privateers  may,  by  their  commissions,  be  placed  under  the 
same  limitations  as  ships  of  war.     And  in  any  view,  this 
argument  against  privateering  would  be  met  by  putting  priva- 

1  See  Mr.  W.  B.   Lawrence's  sum-  seph,  1  GaU.  545.    On  the  other  hand, 

ttarj  in  North  American  Review,  Jaly,  Mr.    Field's    proposed    code,    §    741, 

1878,  p.  21 ;  Whart.  Crim.  Law,  8th  would  prohibit  privateering, 
ed.,  §  1864.  •  See  §  221. 

>  Phill.,  op.  oit.,  i.  503.  <  See  to  this  effect  Ortolan,  ii.  58 ; 

•  Phill.,  op.  oit.,  504;  and  he  cites  to  Perela,  §  30. 
this  effect,  Ortolan,  pp.  260-1.  '  Bluntschli,  Seebenterecht,  87,  88 ; 

«  Kent's  Com.,  i.  96;  citing  The  Dos  Caumont,    p.    703;    see    Bluntschli, 

Hermanoe,   10  Wheat.  306;  The  Jo-  Yolk.  Recht,  3d  ed.,  pref.  46,  §  669. 
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teere  on  the  same  footing  as  to  prize  money  with  ships  of 
war.  This  difficulty  being  removed,  and  privateers  being  sub- 
jected to  naval  control,  it  is  hard  to  see  what  greater  objec- 
tions exist  to  the  commissioning  of  the  commanders  of  priva- 
teers than  to  the  issuing  of  commissions  to  particular  officers 
to  raise  troops  for  local  defence.  In  this  way,*in  fact,  as  is  re- 
marked by  Perels,  an  author  of  eminence  already  cited,  the 
necessity  of  large  navies  is  avoided,  as  a  sovereign  with  a 
mercantile  marine  can  readily,  by  issuing  privateering  com- 
missions, so  harass  his  enemy's  commerce  as  to  equalize  the 
conflict  with  such  enemy  though  possessing  a  far  superior, 
naval  force.  The  retention  of  resources  which  would  punish 
an  assailant  is  one  of  the  best  ways  of  preventing  an  assault. 
The  United  States  government  having  elected,  wisely  or 
unwisely,  not  to  maintain  a  large  navy,  can  only  keep  its 
position  on  the  high  seas  by  holding  in  reserve  the  right 
to  commission  privateers  when  necessary.*  But  it  is  the 
better  view  that  the  vessel  of  a  neutral  state  cannot  set  up 
as  a  protection  a  commission  for  a  belligerent  f  and  it  has 
been  held  in  this  country,  that  it  is  a  breach  of  our  neutrality 
system  for  the  subject  of  a  neutral  state  to  contribute  to 
fit   out  or  man  a  foreign  belligerent   ship.* — At   the  peace 

>  This  is  strongly  put  by  Perels.  manded  Ly  private  persons,  but  acting 

'  St'o  Perels,  §  34,  p.  187  ;  Wheaton,  under  rules  from  the  supreme  author- 

His.  2,  379.  ity,  rather  than  to  one  raised  and  acting 

•  Henfield's  Case,  Whart.  St.  Tr.  49 ;  without  license,  which  would  resemble 

Guinet's  Case,  ib.  93 ;  Villato's  Case,  a  privateer  without  commission.     The 

ib.  185  ;  Williams's  Case,  ib.  652.  commission,  on  both   elements,  alone 

In   the  president's  message  of  Do-  gives  a  right  to  the  thing  captured, 

cember  4,  1854,  the  position  is  taken  and  insures  good  treatment  from  the 

that  the  right  to  commission  privateers  enemy.'*     **The  right,"  he  adds,  **to 

is   the  only  means   by  which  vessels  employ  this  kind  of  extraordinary  na- 

with  comparatively  small  navies  can  val  force  is  unquestioned.     Nor  is  it  at 

be  able  to  maintain  themselves  against  all   against  the   usage   of  nations  in 

great  maritime  powers.  times  past  to  grant  commissions  to  pri- 

Aocording  to  Dr.  Woolsey  (Int.  Law,  vateers  owned  by  aliens." 

§  121)  **  a  private  armed  citizen  or  pri-  Mr.  Jeflferson,  in  a  letter  dated  July 

vateer  is  a  vessel  owned  and  officered  4,  1812,  vindicating  privateering,  says; 

by  private  persons,  but  acting  under  **  Were  the  spoils  less  rigidly  exacted 

a  commission  from  the  state  usually  by  a  seventy-four-gun  ship  than  by  a 

called  letters  of  marque.    It  answers  to  privateer  of  four  guns  ;  and  were  not 

a  company  on  land  raised  and  com-  all  equally  condemned  f     ...    In 
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of  Paris,  on  the  close  of  the  Crimean  war,  an  agreement  was 
reached  by  the  parties  there  represented,  pronouncing  priva- 

the  United  States  everj  possible  en-  Revolutionary  war,  volunteer  local 
«ouragement  shoald  be  given  to  priva-  troops,  in  periods  of  great  emergency, 
leering  in  time  of  war  with  a  coramer-  frequently  took  the  field,  and  were 
cial  nation.  We  have  tens  of  thousands  recognized  as  belligerents,  though 
of  seamen  that  without  it  would  be  without  commission  from  the  sovereign, 
destitute  of  means  of  support,  and  *' Privateers''  falling  under  the  head 
useless  to  their  country.  Our  national  of  No.  (4),  however,  must  be  regarded 
ships  are  too  few  in  number  to  give  em-  as  mere  adventurers  in  search  of 
ployment  to  a  twentieth  part  of  them,  plunder,  and  the  recognition  of  such 
or  retaliate  the  acts  of  the  enemy."  as  belligerents,  if  not  prohibited  by  the 
Coggeshall's  American  Privateers  (N.  law  of  nations,  is  prohibited  by  the 
Y.  1856),  in  which  work  is  given  an  distinctive  laws  of  the  United  States, 
interesting  exposition  of  the  privateer-  This  distinction  is  taken  by  Mr.  But- 
ing  service  of  the  United  States  in  the  ler-Johnstone  in  his  Handbook  of  Man- 
war  of  1812.  time  Rights  (London,  1876),  12. 

It  must  be  recollected  that  under  the  By  Swift,  a  privateer  is  defined  to  be 

general  term  '*  privateers'' are  enume-  an  armed  vessel,  belonging  to  one  or 

rated  the  following  : —  more  private  individuals,  licensed  by 

(1)  Naval  officers  taking  charge  of  government  to  take    prizes   from   an 

merchant  vessels  and  cruising   under  enemy. 

the  direction  of  their  sovereign  in  time  In  Wilhelm's  Military   Dictionary, 

of  war.  (2)  Officers  of  merchant  vessels,  (Phil.  1881),  the  namo  **  Partisan"  is 

subjects  of  a  belligerent  state,  cruising '  stated  to  be  given  to  **  small  corps  de- 

under  commission  from  their  sovereign  tachedfrom  the  main  body  of  an  armyy  and 

in  time  of  war.     (3)  Volunteer  officers  acting  independently  against  the  enemy. 

of  merchant  vessels,  cruising  against  In  partisan  warfare  much  liberty  is  allowed 

the  enemy  of  their  sovereign,  but  with-  to  partisans.''''    But  if  so  in  military,  why 

out  any  commission  from  their  sever-  not  in  naval  warfare?     The  objection 

eign.      (4)  Subjects  of  neutral  states  is  to  the  plunder  of  private  property  on 

taking  out,  for  the  purpose  of  preying  the    high    seas,    against    which    the 

on   the  commerce  of  one   belligerent.  United    States    have    always    remon- 

oommissions  for  this  purpose  from  the  strated,  not  to  the  particular  agency 

other  belligerent.  employed. 

Of  these  Nos.  (1)  and  (2)  do  not  In  McCuUoch's  Commercial  Die- 
technically  fall  under  the  head  of  tionary,  London,  1882,  privateers  are 
"  privateers"  according  to  the  position  defined  to  be  ^' ships  of  war  fitted  out 
taken  by  the  British  government  in  by  private  individuals  to  annoy  and 
1870,  as  stated  in  the  text.  If  so,  it  is  plunder  the  enemy.  But  before  com- 
hard  to  see  how  officers  of  merchant  mencing  their  operations,  it  is  indispensable 
ships,  volunteering  as  cruisers  for  that  they  obtain  letters  of  marque  and 
their  sovereign,  can  be  regarded  as  pi-  reprisal  from  the  government  whose  subjects 
rates  by  the  law  of  nations.  In  the  they  are,  authorizing  them  to  commit  hostili- 
final  uprising  against  Napoleon  in  Ger-  ties,  and  that  they  conform  strictly  to  the 
many  numberless  parties  of  such  vol-  rules  laid  down  for  the  regulation  of  their 
unteers  took  part ;   and  in  our  own  conduct*  All  private  individuals  attack- 
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teering  to  be  piracy.  During  the  Americau  civil  war,  when 
much  injury  was  done  to  United  States  shipping  by  soathem 
privateers,  Mr.  Seward  proposed  to  accede  to  the  Paris  decla- 
ration, but  this  was  objected  to  by  England  and  France,  who* 
by  this  course,  virtually  cancelled  any  pretension  on  their 
part  to  treat  privateering  as  piracy  by  the  law  of  nations. 
The  United  States  government  subsequently  withdrew  its 
offer  to  accede  to  the  treaty  of  Paris  in  this  respect,  though 
it  took  at  the  same  time  the  position  that  it  would  consent 
to  the  abolition  of  privateering  if  coupled  with  the  recogni- 
tion of  the  position  that  private  property  of  an  enemy,  not 
contraband  of  war,  is  not  open  to  capture  at  sea.^ — But  be 
this  as  it  may,  the  objections  urged  to  privateering  are  ob- 
viated, as  we  have  seen,  by  putting  privateers  under  naval 
control,  and  placing  their  rights  to  prize  money  under  the 
direction  of  prize  courts.  When  thus  limited,  there  are  many 
reasons  why  there  should  be,  at  present,  no  international  pro- 
hibitions of  privateering.  It  is  not  desirable  that  the  control 
of  the  sea  should  be  secured  by  sovereigns  who  adopt  the  un- 
wise and  exhaustive  policy  of  keeping  up  enormous  permanent 
navies.  To  such  a  monopoly  there  is  even  a  greater  objection 
than  there  is  to  giving  a  particular  great  corporation  {e.g.^  the 
East  India  Company)  the  monopoly  of  a  particular  trade. 
The  monopoly  of  such  a  corporation  is  not  necessarily  im- 
moral, and  has  no  extraterritorial  effects.     But  the  monopoly 

ing  others  at  sea,  auless  emiK)wered  by  That  the  belligerent  privateers  were 
letters  of  marque,  are  to  be  considered  not  pirates,  see  argument  of  Harlan,  J., 
pirates."  in  Ford  v,  Surget,  97  U.  S.  619  ;  citing 
At  the  close  of  the  late  civil  war  the  Dole  v.  Ins.  Co.,  6  Allen,  373  ;  Plant- 
United  States  government  declined  to  er's  Bank  v.  Union  Bank,  16  WaU. 
prosecute  for  piracy  the  officers  of  Con-  483 ;  Dole  v.  Ins.  Co.,  2  Cliff.  394 ;  Fi- 
federate  privateers,  on  the  ground  that  field  v.  Ins.  Co.,  47  Penn.  St.  166 ;  and 
to  do  so  would  be  to  countenance  the  other  cases.  And  see  Bulloch's  Secret 
position  that  privateering  was  piracy  Service  of  the  Confederate  States  in 
by  the  law  of  nations.  See  letters  of  Europe,  cited  above. 
Mr,  Bolles,  solicitor  of  the  navy,  in  That  one  nation  cannot,  withont  vio- 
the  Atlantic  Monthly  for  July  and  lating  the  law  of  nations,  send  out 
August,  1872.  These  articles  are  dis-  privateers  from  neutral  ports,  see  Tal- 
cussed  in  Sir  A.  Cockburu's  review  of  hot  v,  Jansen,  3  Dal.  133;  Moodie  v. 
the  Geneva  Arbitration,  and  in  Mr.  The  Betty,  3  Dal.  288,  note. 
Bulloch's  work  on  the  Secret  Service  ^  Spain  and  Mexico  were  not  parties 
of  the  Confederate  States  (New  York,  to  the  peace  of  Paris. 
1880),  vol.  ii.  pp.  116  et  $eq, 
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of  naval  power  on  the  seas  can  only  be  secured  by  oppressive 
&nd  exhaustive  taxation,  and  when  it  is  secured,  it  dominates 
"the  world.    Were  the  claims  of  the  great  naval  powers  to 
seize  private  property  on  the  high  seas  abandoned,  this  mono- 
poly would  be  less  prejudicial.     But,  directed  as  it  is  to  the 
appropriation  of  such  spoils,  it  is  virtually,  if  conceded,  a 
monopoly  to  powers  of  a  particular  class,  to  seize  whatever  is 
afloat  on  the  waters  which  their  prize  courts  may  condemn. 
The  suppression  of  privateering,  therefore,  is  not  called  for  in 
^he   interests  of  peace.     Such  suppression  would   only  add 
another  stimulus  to  the  increase  of  naval  armaments  already 
bearing  so  oppressively  on  the  old  world  ;  and  the  effect  would 
be  to  force  on  this  continent  a  competition  in  the  ruinous 
race  for  naval  supremacy  in  which  at  present  the  maritime 
powers  of  Europe  are  engaged.     And  it  should  also  be  ob- 
served that  a  privateer  navy  is  the  militia  of  the  seas,  consist- 
ent as  is  the  militia  of  the  land  with  industrial  pursuits, 
adding  to  the  wealth  and  comfort  of  the  community  when 
\var  does  not  exist.     When  the  calamity  of  war  does  come, 
then  there  will  be  enough  shipping  and  sailors  disengaged 
from  their  prior  employments  to  man  such  militia  fleets.     It 
18  no  doubt  a  choice  of  evils.     But  as  long  as  the  seizure  of 
belligerent  private  property  on  the  high  seas  is  countenanced 
by  the  European  marine  powers,  so  long  it  is  better  for  the 
United  States  to  hold  the  right  to  turn  their  merchant  service 
into  naval  service  in  case  of  war,  than  for  them  to  overburden 
the  country  by  an  enormous  navy  in  times  of  peace.     It  is 
also  to  be  observed  that  if  the  restrictions  above  proposed  be 
adopted,  it  is  hard  to  see  in  what  respect  privateering  would 
difler  from  the  system  of  volunteer  naval  war  adopted  by 
Prussia  in  the  Franco-German  war  of  1870.     "She  invited 
ship-owners  to  lend  their  ships  for  the  war  for  a  remuneration. 
The  crews  were  to  be  hired  by  the  owners,  but  were  Ho  enter 
the  Federal  navy  for  the  continuance  of  the  war,  wear  its 
uniform,  acknowledge  its  competency,  and  take  oath  to  the 
articles  of  war.'    In  case  these  ships  destroyed  or  captured 
ships  of  the  enemy,  certain  premiums  were  to  be  paid  t(^ 
owners  for  distribution  among  the  crews.    The  French 
ment  complained  to  Lord  Granville  about  this  deoi 
ing  that  it  was  under  a  disguised  form  th< 
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of  privateering ;  but  Lord  Granville,  after  consulting  the  then 
law  officers,  Sir  Travers  Twiss,  Sir  R.  Collier,  and  Sir  John 
Coleridge,  replied :  *  They  advise  me  that  there  are,  in  their 
opinion,  substantial  differences  between  the  proposed  naval 
volunteer  force  sanctioned  by  the  Prussian  government,  and 
the  system  of  privateering  which,  under  the  designation  of 
"la  course,"  the  declaration  of  Paris  was  intended  to  suppress, 
and  that  her  majesty's  government  cannot  object  to  the  decree 
of  the  Prussian  government  as  infringing  the  declaration  of 
Paris."*  To  the  same  effect  is  the  opinion  of  Bluntschli. 
"  Nothing,"  declares  that  eminent  publicist,  "prevents  a  state 
from  forming  a  body  of  volunteers  to  be  employed  as  a  part  of 
the  auxiliary  force  of  its  army;  bo  a  maritime  nation  may, 
with  entire  propriety,  reinforce  its  fleet  by  adding  vessels  pre- 
viously employed  in  commerce.  An  appeal  may  even  be  made 
to  all  the  forces  of  the  nation — to  a  sort  of  naval  Landsturm — 
to  combat  the  enemy."* 

I  Mr.  Lawroiice  in  North  Amer.  Rev.  when  the  president  (Mr.  Pierce),  on 

for  July,  1878,  p.  32 ;  citing  Solicitors'  July  14,  1856,  declined  to  accede  to 

Journal,  vol.  xxii.  p.  523.     See,  also,  these  propositions,   Mr.   Marcj,   then 

Twiss,  Duties  in  Time  of  War,  p.  423.  secretary  of  state,  said  thai  the  United 

•  Rovue  de  Droit  Int.,  vol.  ix.  p.  552.  States  were  willing  to  accept  the  aboli- 

It  is  stated  that  the  late  **  Confederate  tion  of  privateering  **  with  an  amend- 

government,"  owing  **to  the  diaabili-  ment  which  should  exempt  the  private 

ties  to  which  their  privateeis  were  ex-  property  of  individuals,  though  belong- 

posed  in  foreign  ports,"  discontinued  ing  to  belligerent  states,  from  seizure,  or 

privateering,  and  its  cruisers  '*  claimed  confiscation  by  national  vessels  in  mari- 

the  right  of  public  ships-of-war,  and  time  war."     This,  however,  was   not 

were  commanded   by  oflicers  conimis-  acceded  to  by  England,  and  the  propo- 

sioned    by    the     Confederat(;    state."  sitiou,  in  Mr.  Buchanan- s  administra- 

North  Amer.  Rev.,  ut  supru^  p.  31.  tion,    was    withdrawn.      Since    then, 

Mr.   Seward's  circular  of  April  24,  however,  things  have  changed.     **Bn- 

1861,  proposing  to  abolish   privateer-  rope  seems  once  more  on  the  verge  of 

ing,  shows  on  its  face  that  the  propo-  quite    general   wars.      On    the  other 

sitiou  was  a  mere  temporary  expedient  hand,  a  portion  of  the  American  people 

induced  by  the  exigencies  of  the  civil  have  raised  the  standard  of  insurreo- 

war.     He   rticites   the   propositions  of  tion,    and    proclaimed    a   provisional 

the  Paris  congress.  (1)  that  privateer-  government,   and,   through   their  or- 

ing   be  abolished  ;    (2)   that   neutral  gans,  have  taken  the  bad  resolution  to 

flags  sliould  cover  enemy's  goods  ;  (3)  invite    privateers  to   prey  upon    the 

that  nt'utral  goods  should  not  be  liable  peaceful  commerce  of  the  United  States, 

to  capture   under   enemy's   flag;    and  l^udence  and  humanity  combine  in  pertmad- 

(4)  that  blockades  must  bo  efiective.  ing  the  president^  under  the  circumstamcet, 

He  then  calls  attention  to  the  fact  that  tftat  it  is   wise  to  secure   the  lesser  good 
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XIL  Pacific  Rbmbdies  for  Wrongs. 

§  203.  Not  every   interDational  quarrel   is  ground   for  a 
rmal  application  for  redress.     One  sovereign,  for  jntema- 
«tance,  may  treat  another  with  supercilious  con-  ^^^^'^^ 

'         •'  *^        ,  wrongs 

mpt;  but  if  so,  unless  there  is  something  to  sus-  must  be 
in  a  demand  for  an  apology,  the  only  remedy  is   the  law  of 
spension  of  intercourse.    Nor  can  one  nation  com-    nations, 
ain  internationally  because  it  is  distanced  in  the  race  for 
ternational  eminence  by  another;  nor  because  its  products 

stve  lost  a  market  by  the  legislation  of  such  other  nation, 
he  wrongs  for  which  international  redress  can  be  had  must  be 

xitentionally  committed  or  attempted  by  force  against  the  dig- 
ity  of  the  oftended  state,  or  against  the  property  or  persons 
fits  subjects.     They  must  be  delicts  by  the  la>y  of  nations. 
§  204.  If  the  question  is  dependent  on  a  treaty,  it  is  easily 

^ttled.     Where  a  treaty  says  that  neither  party    ^j^^^tof 

lull  permit   the  coaling  of  steamers  of  a   power  such  de- 

.   ,       ,  ,  ,  ,  ,.  llcte  still 

t  war  with  the  other  party,  then  such  coaling  at   undeter. 
the  ports  of  the  neutral,  if  negligent  or  malicious,   ™"^ 

"Offered  by  the  PoLris  congress,  without  wait-  ize  the  issuing  of  letters  of  marque  aud 

^^g  indefinitely  in  hope  to  obtain  the  greater  reprisal,    it   not   being   "necessary;** 

'■^ne  offered  to  the  maritime  nations  by  the  but  that  such  a  step  should  be  held  by 

resident  of  the    United  States.^ ^     This  Mr.  Seward  to  be  the  duty  and  right  of 

proposition  was   not    entertained  by  the  government  shows  that  his  circular 

England  and  France,  and  that  it  was  of  April  24,  1861,  must  have  been  re- 

^  mere  transient  impulse  of  Mr.  Sew-  garded  by  him,  if  regarded  at  all,  as 

«urd,  and  was  speedily  withdrawn,  if  recalled.     It  certainly  was  never  acted 

"Xiot  forgotten,  is  illustrated  by  his  let-  on  by  any  European  power. 

ter  of  July  12,  18()2,  to  Mr.  Adams,  in  Citizens  of  the  United  States  are  for- 

iirhich  he  says,  "This  transaction  will  bidden  by  statute  to  take  part  in  the 

furnish  yon  a  suitable  occasion  for  in-  equipment  or  manning  of  privateers 

forming  Earl  Russel  that  since  the  Oreto  to  act  against  nations  at  peace  with 

and  other  gun-boats  are  being  received  the  United  States.     Act  of  June  14, 

bj    the    insurgents    from    Europe    to  1797,   and  April   24,   1816.     Treaties 

renew  demonstrations  on  national  com-  making  privateering  under  such  cir- 

merce,  congress  is  about  to  authorize  cumstances    piracy  have    been  nego- 

the  issue  of  letters   of   marque   and  tiated  with  England,  France,  Prussia, 

reprisal,  and  that  if  we  find  it  neces-  Holland,    Spain,    and    Sweden.      See 

sary  to  suppress  that  piracy,  we  shall  letter  of  Mr.  Maroy,  of  April  28,  1854, 

bring  privateers  into  service  for  that  and    president's  declaration   of    neu- 

purpose,  and  of  course,  for  that  pur-  trality,  of  April  20,  1818. 

pose  only.*'    Congress  did  not  author- 
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may  be  a  delict.  Bat  when  there  is  no  treaty  limitation, 
then  the  questions  arising  under  this  head  may  be  beset  with 
much  difficulty.  Four  rules,  however,  may  be  regarded  as 
settled :  (1)  The  fact  that  a  state  imposes  on  its  subjects 
severer  restrictions  as  to  neutrality  than  are  imposed  by  the 
law  of  nations  does  not  make  such  self-imposed  restrictions 
the  standard  between  itself  and  belligerents,  it  being  bound 
to  belligerents,  not  (if  there  be  no  treaty)  by  its  municipal 
law,  but  by  the  law  of  nations.^  (2)  A  state,  by  taking  a  lax 
view,  in  its  domestic  legislation,  of  the  duties  of  neutrals, 
does  not  incorporate  such  rules  into  the  law  of  nations;  and 
yet  it  may  expose  itself,  if  it  complains  of  other  nations 
taking  equally  lax  views,  to  the  retort  that  the  act  complained 
of  is  one  which  its  own  legislation  sanctions.  (3)  Incapacity 
on  the  part  of  the  state  by  whose  subjects  the  injury  was 
inflicted  to  prevent  the  injury  is  no  defence.  A  state  is 
bound  to  suffer  the  consequence  if  it  permits  its  subjects  to 
invade  the  rights  of  another  state.  (4)  A  state,  which,  by  its 
own  negligence,  exposes  itself  to  the  fillibustering  attacks  of 
the  subjects  of  another  state,  may  lose  the  right  to  recover.* 

§  205.  Restitution  or  indemnity  may  be  voluntarily  made 
R  ^^  ^"^  state  to  another  in  case  of  admitted  injuries, 

orindem-     as  in  the  case  of  the  payment  by  Great  Britain  to 

^'  the  United  States  of  losses  incurred  by  the  depreda- 

tions of  the  Alabama;  and  of  the  restoring  by  the  United 
States  to  Great  Britain  of  Messrs.  Mason  and  Slidell,  taken 
by  Admiral  Wilkes  from  the  Trent.*  To  restitution  and 
indemnity  apology  is  added  when  properly  due.* 

^  In/raf   §   241 ;    see  Whart.   Crim.  who  had  entered  the  vessel  on  various 

Law,  8th  ed.y  §  1901.  pretences   in   New  York.     The  vessel 

•  See  tn/ra,  §§  240  et  seq.  was  pursued  by  a  United  States  cruiser, 
>  See,  for  other  illustrations,  Hart-  and  seized,  with  those  on  board  her, 

mann,  §  90;  Phillimore,  ii.  46.  in  British  waters.    The  vessel  and  the 

*  As  illustrations  of  restitution,  in  men  were  surrendered  by  the  United 
cases  of  invasions  of  neutral  rights,  States  government  to  the  British  an- 
may  be  mentioned  the  following :  In  thorities,  with  an  apology  for  the  in- 
1863,  the  Chesapeake,  a  passenger  vasion  of  territory. — In  1864  the  Con- 
boat  running  between  New  York  and  federate  steamer  Florida  was  seized  bj 
Portland,  was  seized  and  diverted  to  a  United  States  cruiser  in  the  harbor 
their  use  by  a  party  of  Confederates,  of  Bahia,  belonging  to  Brazil.    Repa- 
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§  206.  Retorflion  and  reprisal  bear  about  the  same  relation 
to  arbitration  and  war,  as  the  personally  abating  a 
nuisance  does  to  a  suit  for  its  removal.  States  as  J^^reprf^ 
well  as  individuals  have  a  right  to  protect  them- 
selves when  injustice  is  done  them  by  removing  the  cause  of 
offence;  and  that  in  disputes  between  nations  this  right  is  more 
largely  extended  than  in  disputes  between  individuals,  is  to  be 
explained  by  the  fact  that  in  disputes  between  nations  there  are 
not  the  modes  of  redress  by  litigation  which  exist  in  suits  be- 
tween individuals. — '*  Retorsion"  and  "  reprisal'*  are  often  used 
convertibly ;  though  the  difference  is  that  "  retorsion"  is  reta- 
liation in  kind,  while  ^^  reprisal"  is  seizing  or  arresting  the 
goods  or  trade  of  subjects  of  such  state  as  set-off  for  the  injuries 
received.  Under  this  head  fall  embargoes,  and  what  are  called 
pacific  blockades  (blocus  pacifique),  by  the  former  of  which  trade 
is  forbidden  with  the  offending  state;  by  the  latter  of  which  a 
(ort  belonging  to  the  offending  state  is  closed  to  foreign  trade. 
These  acts  approach  in  character  to  war,  to  which  they  gene- 
rally lead  ;  yet  technically  they  are  not  war,  and  there  are  cases 
where  the  remedy  has  been  applied  without  war  resulting.^ 

ration  was  demanded ;  and,  though  Wheaton,  after  noticing  embargoes 
the  Florida  ooald  not  be  restored,  hav-  and  sequestrations,  to  be  hereafter  con- 
ing foundered,  her  crew  was  given  up  sidered,  specifies  the  following  modes 
to  Brazil,   and   an  apologj  tendered,  of  reprisal:  — 

See   Dana's  Wheaton,  notes  207  and  1.  Taking  forcible  possession  of  the 

209 ;  Hall's  Int.  Law,  544.  thing  in  oontroyersy,  by  securing  to 

On  the  topic  in  the  text  may  be  con-  one's  self  by  force,  and  refusing  to  the 

salted  Le  Droit  de  la  Guerre,  par  Er-  other  nation,   the    enjoyment  of   the 

nest  Nys,  Brussels,  1882,  pp.  27  et  seq,,  right  drawn  in  question, 

in  which  mediation  is  historically  ex-  2.  Exercising  the  right  of  vindictive 

amined.  retaliation  {retornofactx)^  or  of  amicable 

1  Holtzendorff,  ut  aupra^  1238,  citing  retaliation  {r^torgion  de  droit);  by  which 
Sanford's  Law  of  Special  Reprisals,  last  the  one  nation  applies,  in  its  trans- 
1858  ;  Wurm's  Selbsthulfe  der  Staaten  actions  with  the  other,  the  rule  of  con- 
in  Friedenieiten.  Perels  (§  30)  cites  as  duct  by  which  that  other  is  governed 
an  illustration  of  reprisal,  the  action  under  similar  circumstances.  Law- 
of  the  British  government  in  1861,  in  rence's  Wheaton,  Elements  of  Intern, 
seising,  as  an  indemnity  for  the  pillage  Law,  pt.  IV.,  ch.  i.  §  1 ;  Dana's 
of  a  stranded  British  ship,  several  Bra-  Wheaton,  §  290  :  citing  Vattel,  liv.  II. 
sillan  merchant  ships.  ch.  xviii. ;  Kliiber,  Droit  des  Gens  Mo- 

The  evils    attending   reprisals    are  dernes  de  1' Europe,  §  234 ;  see,  also, 

well  exhibited  in  Nys's  Le  Droit  de  la  Wildman's  International  Law,  i.  187 ; 

Qaerre,  Brussels,  1882,  pp.  40  et  teq,  Halleck's  Intern.  Law,  297. 
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%  207.  Hence  it  is  in  the  power  of  a  state  to  shut  its  port«  to 
the  shipping  of  another  state  with  whom  it  has  a 
supposed  cause  of  offence;  and  this  is  regarded  as 
an  international  right.  This  course  was  taken  by  Mr.  Jef- 
ferson's administnition  towards  England;  and  the  right  was 
conceded  by  both  England  and  France.  A  belligerent,  also, 
may  lay  an  absolute  general  embargo  on  its  own  ports  as 
against  vessels  of  all  nationalities.  But  neutral  vessels  enter- 
ing such  a  ].>ort  in  defiance  of  such  an  embargo  are  not  open 
to  confiscation  in  the  same  way  as  is  a  vessel  running  a  block- 
ade.    Repulsion,  not  confiscation,  is  the  remedy.^ 

§  208.  The  practice  is  now  prevalent,  in  cases  of  a  controversy 
_  between  nations  which  does  not  from  the  nature  of 

Mediation  -i       •         i  x  i  •     j 

nowusu.  thmgs  necessarily  involve  war,  to  ask  an  indepen- 
teraptedto  ^^"^  nation  to  act  as  arbitrator;  and  in  some  in- 
Xrbitratioii  s^^"^^®  ^^®  ^^^^  ^^  arbitration  is  made  by  a  state 
friendly  to  both  of  the  litigants.  Arbitration  was 
declared  by  the  peace  of  Paris,  in  1856,  to  be  the  proper  course 
in  all  cases  of  international  disputes ;  though  the  principal 
parties  to  that  peace  were  afterwards  very  far  from  following 
the  rule  they  themselves  laid  down.  But  arbitrations,  especi- 
ally in  cases  of  disputed  boundary,  are  often  efficacions,  and 
each  year  adds  to  the  confidence  felt  in  them  as  an  honor- 
able and  effective  mode  of  doing  justice  and  of  avoiding  war. 
Of  arbitration,  it  is  only  necessary  here  to  say  that  it  is  gov- 
erned by  the  terms  of  the  treaty  prescribing  it,  and  when  these 
terms  are  not  precise,  by  the  usages  adopted  in  international 
law,  and  when  these  fail,  by  common  law  rules  in  res()ect  to 
arbitrations  of  private  litigations.* 

XIII.  War  and  its  Incidents. 

§  209,  War  is  the  final  and  often  the  essential  appeal  for  the 

redress  of  national  wrongs.     A  weak  state  may  ap- 

flnai    ^        pear  to  court  ruin  by  declaring  war  against  a  power- 

appeal.         fui  aggressor;  yet  submission  may  be  less  destructive 

'  Perels,  §  52.  Edmunds,   in  North  Am.   Rev.,  Jan. 

■  As  to  the  Geneva  arbitration,  see  1879,  p.  1,  in  which  the  qaeation  whe- 

in/ra,  §§  244  et  seq.     As  to  the  fisliery  ther  arbitrators  are  to  be  unanimoiu 

award  of  1878,  see  article  by  Senator  is  discussed. 
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liSLW  war,  and  there  are  few  instances  in  modern  history  in 
^hich  the  heroic  resistance  of  a  weak  state  to  the  aggressions 
•fan  invader  has  not  gradually  obtained  for  it  effective  allies. 
i  t  mast,  also,  be  recollected  that  a  state  is  not  subject  to 

I  i^nniahmonf  as  such.      It  may  be  insulted  and  assailed  ;  its 

»rts  may  be  seized,  its  cities  burned,  and  heavy  contributions 
nay  be  levied  on  it;  but  tried,  couvictedt  and  executed  as  a 
i  riminal  it  cannot  be.* 

§  21Q.  It  must  be  remembered  that  only  states  can  be  par- 
>        ies  to  a  war.     A  band  of  marauders,  which,  with- 

.  .  4.*         •    X      xu  r  -n  Only  states 

mt  incorporation  into  the  army  of  a  specific  sove-  can  be 
>ign,  undertakes  to  perform  acts  of  war,  subjects  ^^*5'ijJJi 
ts  members  to  indictment  for  murder  or  robbery,  involves  all 

the  case  may  be.     Whether,  however,  when  an 
Dsurrection  exists,  the  insurgents  are  to  be  treated  as  bellig- 
irents,  is  a  difficult  question,  dependent  upon  the  extent  to 
'hich  the  organization  of  the  insurgents  has  acquired  local 
kuthority  and  permanence.   That  a  foreign  government  should 
cognize  insurgents  as  belligerents  is  not  a  matter  which  the 
^vernment  revolted  from  can  treat  as  a  cause  of  war.*    But 
lowever  this  may  be,  all  the  subjects  of  a  sovereign  are  ordi- 
larily  parties  to  a  war  he  declares.     "  When  the  sovereign  of 
state  declares  war  against  another  sovereign,  it  implies  that 
^he  whole  nation  declares  war,  and  that  all  the  subjects  of  the 
me  are  enemies  to  all  the  subjects  of  the  other. "^ 
§  211.  Unless  a  declaration  of  war  is  made  &s  soon  as  war 
^8  determined  on  and  overt  acts  of  war  are  begun, 
not  only  might  a  party  springing  an  attack  have  an   Declaration 
unfair  advantage,  but   neutrals  might  be  greatly   should  be 
injured.     It  is  part  of  the  law  of  nations,  therefore,   made*  ^ 
that  a  declaration  of  war  should  precede  an  attack ; 

1  Pbill.  Int.  Law,  3d  ed.,  i.  5.     As  to  court  of  the  United  States  that  mili- 

**  coercion  of  a  state  "  see  tfi/ra,  §  378.  tary    action,   even    by    an    insurgent 

'  See  this  question  discussed,  sti/ira,  soldier,  does  not  render  him  liable  in 

§§  140  et  $eq,  a  civil  court  when  the  insurgent  gov- 

*  Kent's  Com.,  156.     Infroy  §  214.  ernment  is  recognized  as  belligerent. 

That  the  Confederate  states  in  the  Ford  v.  Snrget,   97   U.   S.   594  ;   see 

late  civil  war  were  belligerents,  see  Whart.   Crim.   Law,   8th  ed.,   §§  94, 

nqtra,  §  141  ;  infra,  §  217.  283,  310 ;  and  see  supra,  §§  144,  178, 

It  has  been  held  bj  the  supreme  infra,  §  221 ,  for  other  authorities. 
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but  this  rule  is  by  no  means  generally  followed,'  nor  is  there  any 
fixed  prior  notice  required.  In  recent  times,  the  fact  that  one 
nation  intends  war  against  another  is  known  from  the  natnre 
of  the  preparations,  as  soon  as  these  preparations  take  specific 
shape ;  and  the  formal  declaration  is  not  issued  until  its  con- 
tents are  generally  understood.  A  declaration  of  war,  also, 
may  be  implied :  as  where  an  act  of  hostilities  takes  place 
which  can  be  explained  on  no  other  hypothesis.  A  declara- 
tion of  war,  also,  may  be  conditional,  that  is  to  say,  war  is 
declared  unless  a  certain  condition,  called  an  ultimatum^  is 
performed  on  the  other  side.  In  cases  of  civil  war,  also,  when 
the  party  in  power  has  not  as  yet  acknowledged  the  insur- 
gents as  belligerents,  it  cannot  be  expected  that  a  declaration 
should  be  formally  made  by  the  party  in  power.*  Nor  is  this 
necessary  under  the  constitution  of  the  United  States.' 

§  212.  An  invading  army  is  authorized,  according  to  inter- 
national  law,  to  appoint  officials  for  the  purpose  of 
govern-  determining  matters  relative  to  the  occupation. 
STesu™*^  This  does  not  vacate  the  authority  of  the  local 
itohed.  courts  as  existing  at  the  time  of  the  invasion.  It 
simply  establishes  by  their  side  a  tribunal  which  in  all  matters 
relative  to  the  occupation  is  supreme  so  long  as  the  occupation 
is  in  force.  The  occupying  authorities,  however,  have  inter- 
nationally no  right  to  call  upon  the  subjects  of  the  occupied 
territory  for  military  service,  or  for  a  betrayal  of  political 
secrets,  though  requisitions  may  be  imposed,  and  a  strict  sub- 
mission to  military  police  exacted.* 

1  That  declarations  of  war  are  fallen  world  acknowledges  them  as  belHger- 

into  disuse,  and  that  wars  in  modern  ents,   and  the  contest  as  a  war.'' — 

times  usually  begin  by  a  surprise  at-  Field's  International  Code,  §  709. 
tack,  see  article  in  London  Spectator  of        •  Infra,  §  454. 

December  8,  1883,  p.  1673.  *  As  to  military  proyisional  govern- 

*  Prize  Case,  2  Black,  635.  ments  during  the  late  American  civil 

**  Where  the  party  in  rebellion  oc-  war,  see  Milligan  ex  parte,  4  Wal.  2; 

cupy  and  hold  in  a  hostile  manner  a  Ford  i*.  Surget,  97  U.  S.  594.     In  Texas 

certain  portion  of  territory,  have  de-  v.  White,  7  Wall.  700,  such  govern- 

clared  their  independence,  have  cast  ments  were  sustained, 
off    their  allegiance,   have    organized        As  to  such  governments  generally, 

armies,    have    commenced    hostilities  see  Leitensdorfer  v.  Webb,  20  Howard, 

against  their    former    sovereign,  the  176 ;  Cross  v,  Harrison,  16  How.  164. 
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§  218.    Deceit)  so  it  is  held,  when  exercised  by  military 
officers  for  the  purpose  of  misleading  an  enemy,  is 
not  inconsistent  with  the  law  of  nations.     The  |^^*;^nd 
concoction  of  false  news  and  of  despatches  contain-   •®?I5]J** 
iug  traps,  and  the  use  of  spies,  have  been  resorted  to  dcstrac- 
by  the  most  meritorioas  of  generals.    Great  mate- 
rial destruction  of  an  enemy's  property  is  permitted,  also, 
"when  the  object  is  to  impair  his  belligerent  capacity,  and  it 
has  been  considered  allowable  to  burn  towns  and  devastate  a 
country  when  necessary  to  drive  an  enemy  from  the  field,  and 
tx>  flood  the  land,  when  by  this  way  the  enemy  would  lose  his 
supplies.    The  same  remarks  may  be  made  as  to  the  destruc- 
tion of  railroads  and  telegraph  lines  by  which  the  enemy 
obtains  supplies  and  information.    But  the  destruction  ought 
not  to  exceed  what  is  necessary  under  the  peculiar  circum- 
stances of  the  case.    A  destruction  of  a  line  of  road  may  be 
justifiable,  but  not  the  deliberate  destruction  of  depot  build- 
ings which  could  not  be  used  for  military  purposes.    There 
18  also  a  general  acquiescence  in  the  neutralization  of  hospitals 
and  ambulances.^    The  general  sense,  also,  of  civilized  nations 
forbids  the  wanton  destruction  of  public  buildings,  of  objects 
of  art,  and  of  great  international  enterprises,  such  as  subma- 
rine telegraphs  and  tunnels,  or  canals  between  distinct  states. 
The  only  feasible  limitation  as  to  the  use  of  arms  is  that  pro- 
posed by  the  Petersburg  convention  of  Nov.  29,  1868,  con- 
demning the  use  of  explosive  hand  firearms.    The  Russian 
government,  however,  failed  in  its  efibrt  at  the  Brussels  con- 
ference of  1874  to  obtain  action  of  other  European  govern- 
ments on  this  topic.^    The  test  with  regard  to  warlike  agencies 
is  detriment    Whatever  would  cripple  an  antagonist  in  his 
warlike  movements  is  allowed.     But  the  crippling  must  be 
direct,  not  indirect.     Soldiers  acting  as  such  may  be  slain 

That  provisional  courts  may  be  estab-  Bernard,  Laws  of  War,  1856  ;  Lieber's 

lished  by  an  invader,  see  U.  S.  v.  Rei-  Codification,  1860 ;  Bluntschli  in  Holt- 

ter,  4  Am,  Law  Reg.  534.  lendorfTs    Jahrbnch,   1871,    p.    270  ; 

^  Bluntschli,  3d  ed.,  §  686.  Morin,  Les  lois  relatives  &  la  guerre, 

'  See  Holtzendorff,  ut tupra,  1242 ;  Las  vol.  ii.,  1872. 
leyesdelaguerra,  etc.,  1867;  Montague 
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§  213.]  OOMMBNTARIBS  ON  LAW.  [CHAP.  lY. 

in  open  field,  but  this  must  be  in  avowed  warfare,  all  private 
killing,  and  of  all  private  persons  not  enrolled  in  an  army 
*  being  murder.  Nor  is  it  allowable  to  burn  private  property, 
unless  it  directly  contributes  to  the  support  of  the  enemy's 
army.  In  case  of  excesses  of  this  kind  being  committed  on 
one  side,  the  right  of  reprisal  belongs  to  the  other.* 

>  As  aD  illustration  of  the  ameliora-    improvemeiit  in  this  respect,  maj  be 
tion  wrought  in  the  last  few  years  may    noticed  the  contrast  between  the  oon- 
be  mentioned  the  contrast  between  the    duct  of  the  German  armj  in  the  cap- 
Franco-Oerman  war  of  1870,  in  which     ture  of  Paris,  in  1871,  and  that  of  the 
pillage  and  maltreatment  of  prisoners    British  army  in  the  capture  of  Wash- 
were  scrupulously  avoided,  with  the    ington  in  1814.    By  the  Gemutns,  not- 
Peninsular  war  of  1812-3.     In  a  letter    withstanding  the  fact  that  thej  were 
from  Captain  Bowles,  of  the  Guards  (a    fired  on  from  private  houses,  the  public 
relative  of  Lord  Malmesbury,  and  in    buildings  of  Paris  were  scmpuloiisly 
constant  intercourse  with  Wellington),    preserved;  by  the  British,  the  capitol 
to  Lord  Fitzharris,  April  7, 1812  (MaL     and  the  president's  dwelling-house  at 
mesbury  Correspondence,  i.  264),  we    Washington   were  destroyed,   though 
have  the  following  statement  in  respect    the  place  was  only  taken  on  a  sudden 
to  the    capture    of   Badajoz  :    '*  Lord    raid,  and  the  invaders  were  compelled 
Wellington    was    extremely    anxious    immediately  to   retreat,   and  though 
that  as  few  prisoners  [italics  as  in  text]     there  was  no  pretence  that  there  had 
should  be  made  as  possible,  but  our    been  any  invasion  of  the  laws  of  war 
men  could  by  no  means  be  induced  to    by  the  inhabitants  of  the   captured 
do  anything  but  plunder  the  instant  the    city.    It  may  be  said  that  the  burning 
affair  was  decided."  After  the  fall  of  St.     of  a  portion  of  the  city  of  Columbia  by 
Sebastian,    CajU.    Bowles    (Sept.    30,     Sherman's  army,  during  the  late  civil 
1812)  writes  (ib.  383)  :   **  After  gaining    war   in    this    country   was   a   similar 
possession  of  the  town,  and  driving  the    atrocity.    But  the  answer  is  (1)  that  a 
garrison    into    the   castle,    the    usual    careful  perusal  of  the  evidence  on  both 
horrors  commenced,  and  every  species    sides  will  lead  to  the  conclusion  that 
of  enormity  was  committed,  and  Ciu-    the  fire  was  started  by  stragglers  not 
dad   Rodrigo   and   Badajoz   were  imi-    under   the  military  control  of  either 
tated  and  surpassed,  and  Herod  com-    army  ;  (2)  the  burning  of  the  city  was 
pletely  out  Ueroded,^^    Yet  St.  Sebastian    not  only  expressly  prohibited  by  Gene- 
was  a  Spanish  town  ;  the  French  were    ral  Sherman  but  expressly  disavowed  ; 
in  the  citadel ;  and  with  the  Spaniards    whereas  the  burning  of  Washington 
the  English  were  supposed   to  be  in    was  expressly  ordered  by  the  British 
alliance.     The  conduct  of  the  English    commander    and    expressly    avowed, 
was  not  probably  in  any  respect  more    That  this  difference  is  a  difference  not 
atrocious    than  the  French   in   these    of  nationality  but  of  era,  is  shown  by 
frightful  campaigns.     It  is  to  prevent    the  humanity  and  forbearance  which 
such  atrocities  that  the  recent  conven-    marked  the  progress  of  British  arms  in 
tions  between  belligerents  have  been     Egypt   in   1882.      That    such   acts  of 
framed.     As   another  instance  of  the    devastation  are  not  only  useless  but 
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CHAP.  IV.]  PUBLIC  INTERNATIONAL  LAW.  [§  214. 

§  214.  It  has  been  already  stated   that  when  war  exists 
"between  two  sovereigns,  all  the  subjects  of  one  are   commerce 
at  war  with  all  the  subjects  of  the  other.^    Nor  is  ^|JJ^" 
this  war  limited  to  matters  military.     There  can-   eutepi^ 
not  be  war  in  battle  with  peace  at  commerce.    It 
lias  therefore  been  held  that  business  contracts  between  the 
subjects  of  one  belligerent  state  with  the  subjects  of  another 
jtre  void,  as  tending  at  least  to  swell  the  resources  of  one  or 
the  other  of  the  belligerents;  and  in  such  case  it  makes  no 
difference  when  such  contracts  were  made,  and  where  they  are 
"to  be  performed.*    It  has  been  argued,  however,  that  this  rule 
does  not  apply  to  a  case  which  does  not  involve  the  transfer  of 
j)roperty  or  credit  from  one  belligerent  to  another.'   And  it  cer- 
-tainly  does  not  apply  to  ransom  bills  necessitated  by  war,  and 
:MiOt   instruments  of  ordinary  commerce.^     A  contract  made 
Tbefore  the  war,  however,  is  only  suspended  during  the  war, 
nd  revives  when  peace  is  announced.*    License  from  the  home 

etrimental  to  the  goverment  directing  C.  C.  484 ;  U.  S.  v.  Grossmeyer,  9  Wall, 

em,  is  shown  by  the  fact  that  the  72  ;  Stevenson  v.  Payne,  109  Mass.  378 ; 

anton  destruction  of  the  public  build-  Hyatt  v,  James,  2  Bush,  463 ;  Noblom 

ngs  at  Washington  in   1814  almost  v.  Milborne,  21  La.  An.  641 ;  Rice  v. 

ztinguished  the  party  which  had  pre-  Shook,  27  Ark.  137. 

iously  urged  the  concessions  to  Eng-  That  domicil  and  not  prior  nation* 

and  on  which  a  pacification  could  be  alty  determines  whether  a  person  is  in 

ased.  this  sense  an  enemy,  see  Bell  v,  Reid, 

As  to  action  of   the  International  1  Maule  &  S.  726. 

ilitary  Commission,  at  St.  Petersburg,  •  Kershaw  v,  Kelsey,  100  Mass.  561. 

eeing  to  prohibit  the  use  in  time  of  *  1  Kent,  68. 

ar  of  all  explosive  projectiles  weigh-  *  McConnell  v.  Hector,  3  Bos.  &  Pul. 

ng  less  than  four  hundred  grammes,  113;  0*Mealy  v.  Witson,  1  Camp.  482; 

ee  Army   and    Navy   Journal,   New  Stiles  v.  Easley,  51  111.  275 ;  Seymour 

"^ork,  November  28,  1868.  v.  Bailey,  66  111.  288. 

To  use  poison  in  war  is  an  offence  Under  this  rule  the  British  admiralty 

^y  international  law.    Fior6,  ii.  279  ;  has  gone  so  far  as  to  vacate  a  contract 

^eld,  Code,  etc.,  §  754.     Bluntschli,  for  the  sending  of  supplies  to  a  British 

^  560,  takes    strong  ground   against  colony    temporarily    in    the    enemy's 

explosive  musket  balls  and  chain-shot,  hands.     Bella  Ouidita,  1  C.  Rob.  307. 

•  Svpra,  §  210.  Trade  conducted  through  the  medium 

■  Abdy's  Kent,   294;   Wheat.   Int.  of  ships  of  truce,  or  *' cartel  ships,"  as 

Law,  356;  Anthan  r.  Fisher,  2  Dougl.  they  are  called,  is  strictly  prohibit- 

649  ;  Scholefield  v.  Eichelberger,  7  Pet.  ed.     The  Carolina,  6  C.  Rob.  336  ;  see 

586;  Phillips  r.  Hatch,  1  Dillon,  571 ;  Whart.  on  Cont.,  §§  473  et  seq, 

Crawford  r.  The  William  Penn,  3  Wash.  Nor  can  there  be  any  business  inter- 
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§  214.]  COMMENTARIES  ON  LAW.  [CHAP.  TV. 

government  will  validate  business  intercourse  with  an  enemy,* 
but  sailing  by  a  neutral  vessel  under  an  enemy's  license  has 
been  held  ground  for  forfeiture  by  the  other  belligerent.*  A 
license,  however,  to  be  valid  must  come  either  directly  or  in- 
directly from  the  supreme  authority,*  and  must  not  have  been 
obtained  by  misrepresentations.*  Whether  a  subject  of  a  state 
can  be  separated  from  the  state  so  far  as  to  enable  him  to  be 
regarded  as  concerned  in  a  war  only  when  contributing  to  it, 
or  whether  every  subject,  active  or  passive,  is  to  be  regarded 
as  an  enemy  of  that  state's  enemy,  is  a  question  much  dis- 
cussed. The  great  weight  of  authority  goes  to  the  latter 
view,  which  is  concurred  in  by  Martens,  Kent,  Wheaton, 
Woolsey,  Lawrence,  Phillimore,  Twiss,  Halleck,  and  Hall. 
That  a  subject  of  a  state  only  participates  in  its  wars  when 
aiding  them  is  maintained  by  Bluntschli  and  Fior^,  but  this 
view  has  no  support  in  England  and  the  United  States.' 

coarse  between  the  , districts  actually  prohibit  commercial   intercourse,   bat 

occupied  by  opposing  belligerent  armies  such  intercourse   may  go  on,  unless 

after  notice  of  occupation,  whether  such  specially  prohibited,  and  as  far  as  not 

business  is  forbidden  by  proclamation  so  prohibited ;    which  seems  to  be  an 

or  not,  unless  such  business  be  author-  opinion  rather  than  a  statement  of  law ; 

ized  by  agreement  of  the   belligerent  for   precedent  and  •  practice,  and    the 

nations,  or  by  the  military  authority  opinions  of  jurists  are  the  other  way. 

havingcommand  of  the  frontier.  Field's  Dana's  Wheaton,  note  158,  p.  400. 

Code  Int.  Law,  §  921 ;   citing  Blunt-  That  the  rule  in  the  text  applies  to 

schli.  Droit   Int.  Codifi6,   §  674;  Lie-  civil  war,  see  Semmes  v.  Ins.  Co.,  36 

ber's   Instructions,  ^  86;   Hennen  v.  Conn.  543;  13  Wall.  158;  Whart.  on 

Oilman,  20  La.  An.  241  ;  Graham  v.  Cont.,  §  474. 

Merrill,  5  Coldwell  (Tenn.),  622  ;  Bank  *  Woods  v.  Wilder,  43  N.  Y.  164. 

of  Tennessee  v.  Woodson,  5  id.  176.  *  The  Alliance,  Blatchford  Prize  Ca. 

That  a  declaration  of  hostilities  in-  262;  The  Alexander,  8  Cranch,  169; 

volves  an  interdiction  of  all  commercial  The  Caledonian,  4  Wheat.  100. 

intercourse  with  the  enemy,  on  the  part  ^  Halleck,  Int.  Law,  675-690 ;  Man- 

of  the  subjects  of  the  belligerent  na-  ning,  Law  of  Nations,  §  123 :  VVildman, 

tion,  without  express  license,  see  Law-  Int.  Law,  ii.  245-266;  1  Kent's  Com- 

rence's  W^heaton,  Elem.  of  Int.  Law,  mentaries,  163;  1  Duer  on  Insurance, 

pp.  544,  551,  §  13;   Dana's  Wheaton,  594-619;  Hautefeuille,  tom.  i.  p.  19; 

§§  309,  315  ;  Barrick  v.  Buber,  2  C.  B.  Woolsey's   Int.    Law,   §   147  ;    Philli- 

N.  S.  563;  Esposito  v,  Bowden,  7  £.  &  more's  Int.  Law,  iii.  249,  613 ;  cited  in 

B.  769  ;   Phillips  v.  Hatch,  1  Dillon,  Field's  Code  of  Int.  Law,  §  921. 

571 ;  cited  Field,  ut  supra.  *  Dana's  Wheaton,  note  198,  p.  504. 

According  to  Heffter  (§§  122,  123),  a  *  See  Hall.  Int.  Law,  58. 
declaration  of  war  does  not  of  itself 
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§  215.  It  was  at  one  time  held  that  the  body  of  a  soldier  on 
the  battlefield  conid  be  rifled  of  whatever  valuables 
were  on  it,  and  that  it  was  within  the  range  of  power  ^m^twi. 
of  a  commander,  upon  taking  a  fortified  place  by 
assault,  to  give  it  up  for  a  limited  time  to  plunder.    These 
views  now  no  longer  obtain.     Whosoever  despoils  a  corpse  of 
personal  property  (not  arms)  is  indictable  for  larceny ;  and  the 
soldier  who  seizes  by  force  valuables  from  inhabitants  of  a 
belligerent  territory  is  indictable  for  robbery.     And  the  right 
to  expose  a  captured  city  to  storm  is  no  longer  recognized  in 
international  law.^ 

§  216.  It  is  within  the  power  of  an  invading  army  to  seize 
upon  and  appropriate  all  money  or  provisions  held 
by  the  enemy  for  public  purposes.  As  to  private  Pubiicbut 
property,  important  distinctions  are  to  be  taken,  property 
Provisions  necessary  for  the  support  of  the  invf^ding  seized. 
army  may  be  seized,  upon  the  price  fixed  ofiScially  for 
such  provisions  being  oftered  or  promised  ;  and  the  prevalent 
opinion  is  that  in  cases  of  necessity  provisions  may  be  seized 
without  payment  of  price  or  promise  to  pay.  When  subjects 
of  one  belligerent  are  at  the  time  of  breaking  out  of  the  war 
residing  in  the  dominions  of  the  other  belligerent,  they  are 
not,  in  ordinary  practice,  molested.  In  the  Franco-German 
war  of  1870  all  Germans  were  at  the  outset  ordered  out  of 
Paris.  This  is  undoubtedly  within  the  power  of  a  belligerent. 
But  no  such  measures  should  be  taken  except  when  required 
by  public  safety ;  and  in  any  view,  the  property  of  such  per- 
sons, unless  personally  taking  the  part  of  the  state  of  their 
residence,  should  not  be  disturbed.  And  it  has  been  held  by 
the  supreme  court  of  the  United  States,  that  upon  the  break- 
ing out  of  a  war  the  CTnited  States  government  is  not  entitled 
to  seize  and  confiscate  goods  found  in  its  territory  belonging 
to  the  enemy,  unless  authorized  by  congress,  and  in  subordi- 
nation to  the  limits  congress  imposes.^ 

1  But  see  Cotn  v.  U.  S.,  3  N.  &  H.  64.    5  Blatch.  231.   It  has  beenheld  that  the 

•  Infra,  §  455 ;   Brown  r.  U.  S.,  8    act  of  congress  declaring  war  against 

Cranch,  110 ;  U.  S.  v.  Shares  of  Stock,    Great  Britain  did  not  work  such  con- 
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§  217.]  COMMENTARIES  ON  LAW.  [CHAP.  lY. 

§  217.  Whatever  we  may  say  on  this  point,  the  right  to 
capture  and  confiscate  private  property  of  insargents  is  gene- 


fiscation.  The  Juniata,  Newberry,  352.  property  here,  it  can  at  once  be  said, 
In  Brown  v.  U.  S.,  ut,  sup,,  the  right  to  knowing  the  risk  he  might  ran  in  the 
confiscate  debts  was  asserted;  and  Ware  event  of  a  war.  Why  shoald  he  not 
V.  Hylton,  3  Dal.  199,  was  relied  on  as  incur  the  risk  f  He  should  incnr  it, 
authority.  But  the  better  view  is  that  say  the  older  practice  and  the  older 
the  property  of  the  inhabitants  of  an  authorities.  He  should  not,  says  the 
invaded  country  should  not  be  taken  by  modern  practice,  although  interna- 
an  invading  army  without  remunera-  tional  law  in  its  rigor  involves  him  in 
tion.  (U.  S.  r.  Stevenson,  3  Benedict,  it.  He  should  not,  according  to  the 
119  ;  Bluntschli,  §  657.)  In  the  United  true  principle  of  justice,  because  his 
States  Articles  of  War,  of  1863,  $  2,  relation  to  the  state  at  war  is  not  the 
art.  37,  it  is  said  :  **  The  United  States  same  with  the  relation  of  his  sovereign 
acknowledge  and  protect,  in  hostile  or  government;  because,  in  short,  he 
countries  occupied  by  them,  religion  is  not  in  the  full  sense  an  enemy.*' 
and  morality,  strictly  private  property.  To  this  it  may  be  added  that  when  a 
the  persons  of  the  inhabitants,  especi-  foreigner  invests  property  in  a  country 
ally  those  of  women,  and  the  sacredness  with  the  permission  of  its  government, 
of  the  domestic  relations.  Offences  to  there  is  an  implied  understanding  that 
the  contrary  shall  be  rigorously  pun-  his  title  thereto  will  be  respected  on- 
ished."  To  the  effect  that  private  pro-  less  divested  by  his  personal  act. 
perty  cannot  be  seized  by  an  invading  As  sustaining  the  right  of  seizare  of 
army,  unless  contraband,  see  Kent's  private  property  in  an  enemy's  oonn- 
Com.,  i.  93  etseq.;  U.  S.  r.  Homeyer,  2  try,  see  The  Venus,  8  Crauch,  253  ;  The 
Bond,  217;  Transactions  of  the  National  Ann  Green,  1  Gall.  274;  The  Lilla,  2 
Association  for  the  Promotion  of  Social  Sprague,  177  ;  The  Friendschaft,  3 
Science,  1860,  pp.  163,  279  ;  id.,  1861,  Wheat.  15  ;  4  Wheat.  105.  That  this 
pp.  126,  748,  794;  id.,  1862,  pp.  89,  does  not  impress  with  belligerency  a 
896,  899  ;  id.,  1863,  pp.  851,  878,  884;  neutral  on  motion  to  leave  bona  fide 
id.,  1864,  pp.  596,  656;  id.,  1868,  pp.  belligerent  territory,  see  The  Venus,  ui 
167-187;  Hautefeuille,  Droits  et  De-  supra;  The  St.  Lawrence,  1  Gall.  467. 
voirs,  i.  340-44  ;  Martens,  Essai  sur  les  That  neutrals  and  citizens  are  to  be 
Armateurs,  s.  45 ;  and  other  authorities  allowed  a  reasonable  time,  after  break- 
given  in  Field,  ut  sup.  Heffter  (Volker-  ing  out  of  war,  to  withdraw  from  a 
recht,  s.  130,  132,  139,  140,  175,  192)  belligerent  country,  see  The  Sarah 
holds  that  war  gives  only  actual  pos-  Starr,  Blatch.  Pr.  Ca.  650 ;  The  Gen- 
session,  but  not  the  legal  property  in  eral  Pinckney,  ibid.  668. 
such  captures.  In  Mitchell  r.  Harmony  (13  Howard, 
Dr.  Woolsey  (Int.  Law,  §  118,  no/e),  115)  it  was  held  that  private  property 
after  noticing  Hamilton's  argument  could  only  be  taken  by  a  military  com- 
against  confiscation  (Hamilton'sWorks,  mander  in  cases  of  necessity,  for  public 
vol.  vii.,  19th  Letter  of  **  Camillus"),  use,  to  prevent  it  being  used  as  oontra- 
adds,  speaking  of  the  confiscation  of  band  of  war  or  falling  into  the  enemy's 
the  private  property  of  the  subject  of  hands.  This,  in  the  late  civil  war, 
an  enemy,  '*The  foreigner  brought  his  was  held  to  be  the  case  with  cotton, 
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CHAP.  lY.]  PUBLIC  INTERNATIONAL  LAW.  [§  218. 

rally  claimed,  and  the  exercise  of  this  power  by  congress  is,  as 

we  will  see,  permitted,  under  certain  limitations,  by 

the  constitution  of  the  United  States.^    But  such   pistinction 

in  this 

seizure,  unless  of  contraband  of  war,  cannot  be  at  respect  as 
the  discretion  of  a  commanding  officer.     It  must  be  gents^'^ 
in  accordance  with  a  law  of  confiscation  to  be  adopted 
by  congress.* 

§  218.  On  the  question  of  how  far  goods  at  sea  are  liable 
to  seizure  by  a  belligerent,  we  have  the  following 
theories :—  ^7?*^^  '^^ 

opinion  as 

(1)  Neutral  flags  do  not  protect  goods  belonging  to  to  whether 
belligerents ;  but  belligerent  flags  do  not  necessarily  under  an 
impart  their  character  to  the  goods  on  board  the  fla^™^  * 
ship.     This  is  the  English  view  as  acted  on  during  neutr^ 
the  Napoleonic  wars,  and  the  effect  was  to  expose  good*  to 
all    neutral    ships  to    the    inspection  of   English 
cruisers. 

(2)  As  a  matter  of  reprisal,  the  French  government  took 
the  position  that,  if  either  the  vessel  or  the  cargo  belonged  to 
a  belligerent,  this  would  sustain  a  capture  by  the  other  bel- 
ligerent. 

(3)  It  is  maintained  by  recent  high  German,  Italian,  and 
American  authorities,  that  the  flag  imparts  its  character  to 

whichf  as  one  of  the  chief  military  sup-  the  humane  maxims  of  the  modern  law 
ports  of  the  Confederacy,  was  regarded  of  nations,  which  exempt  property  of 
as    contraband.    Alexander's  Cotton,  non-combatant  enemies  from  capture 
2  Wall.  404.     In  this  case,  Chief  Jus-  or  booty  of  war.**     To  same  effect  see 
tice    Chase,   giving  the  opinion,   de-  Lamar  v.  Browne,  92  U.  S.  194. 
clared  that  the  right  of  capture  **  may  **  In  respect  to  real  property  the  ac- 
now  be  regarded  as  substantially  re-  qnisition  by  the  conqueror  is  not  fully 
Btricted  to  '  special  cases'  (citing  Chan-  consummated    until   confirmed    by    a 
eellorKent)  *  dictated  by  the  necessary  treaty  of  peace,  or  by  the  entire  sub- 
operation  of  war ;'   and  as  excluding,  mission  of  or  destruction  of  the  state 
in  general,  *  the  seizure  of  the  private  to  which  it  belonged.'*    Clifford,   J., 
property  of  pacific  persons  for  the  sake  U.  S.  v.  Huckabee,  16  Wall,  434. 
of  gain.'  "     In  U.  S.  v.  Klein,  13  Wall.  »  Infra,  §§  467,  471. 
128,  he  says  :  **  No  titles  were  divested  «  That  the  Confederate  forces  in  the 
in  the  insurgent  states,  unless  in  pur-  late  civil  war  were  regarded  as  both 
finance  of  a  judgment  rendered  after  belligerents  and  insurgents,  see  tn/ra, 
due  legal   proceedings.     The  govern-  §  455. 
ment  recognized,  to  the  fullest  extent, 
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the  cargo:  "free  ships,  free  cargo;  belligerent  ships,  bellige- 
rent cargo." 

(4)  The  rule  proposed  by  the  Paris  conference  of  1856  went 
still  further,  providing  that  free  ships  make  free  goods,  with 
the  exception  of  contraband  of  war ;  but  that  the  fact  that  a 
flag  is  belligerent  does  not  expose  to  capture  the  cargo  it 
covers.  "  Neutral  ships  protect  the  goods  of  belligerents ; 
neutral  goods  cannot  be  seized  on  board  belligerent  ships. "^ 

The  English  practice  is  to  hold  that  goods  laden  before  the 
war,  are  exempt  from  seizure.^ 

In  France  the  claim  to  seize  goods  of  a  belligerent  on 
neutral  ships  was  for  a  long  time  contested,  though  it  was 
accepted  during  the  Crimean  war;'  while  it  has  been  on 
several  occasions  approved  by  our  Federal  courts.*  It  has 
been  also  held  that  an  insurance  made  on  goods  thus  exposed 
to  capture  is  void.*  But  it  is  hard  to  defend  these  rulings  on 
principle.  The  capture  of  ships  belonging  to  an  enemy  niay 
be  regarded  in  the  same  light  as  the  occupation  of  territory 
belonging  to  an  enemy ;  a  ship  being  part  of  the  territory  of 
the  state  to  which  she  belongs.®  But  the  better  opinion,  as 
we  have  seen,  is  that  an  invading  army  occupying  a  territory 
belonging  to  an  enemy  has  no  right  to  seize  and  confiscate 
goods,  if  not  contraband  of  war,  belonging  even  to  the  sub- 
jects of  such  enemy.  On  the  same  reasoning,  a  belligerent 
cruiser,  in  capturing  an  enemy's  ship,  has  no  right  to  seize 
and  confiscate  goods  on  such  vessel  even  belonging  to  a  sub- 
ject of  such  enemy.  And  if  the  claim  to  seize  such  goods 
is  too  generally  acquiesced  in  to  be  disputed,  it  ought  not  to 
be  extended  so  as  to  comprehend  the  seizure  of  enemy's  goods 
on  neutral  ships,  or  of  neutral  goods  on  enemy's  ships.^    To 


1  Iloltzendorff,  ut  suproy  1253,  citing 
Vedari,  Del  rispetto  della  proprieta 
privata,  etc.,  1867;  Bluntschli,  Beute- 
reclit,  1878 ;  Perels,  §  35  ;  Yeaman, 
Observations  on  International  Prize 
Law,  1867. 

«  The  Vrow  Elizabeth,  5  C.  Rob.  10. 
For  order  of  council  justifying  such  sei- 
zure, see  1  Spinks,  £c.  &  Ad.  App.  p.  ix. 

'  Lawrence's  Wheat.,  note  228. 
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<  The  Julia,  8  Cranch,  181 ;  The 
Nereide,  9  Cranch,  388 ;  The  Ariadne, 
2  Wheat.  143;  The  Caledonia,  4 
Wheat.  100. 

*  Ogden  V.  Barber,  18  Johns.  87 ; 
Craig  r.  Ins.  Co.,  1  Peters,  C.  C.  416. 

»  Supra,  §  188;  infra,  §  308  ;  Whart. 
Conf.  of  Laws,  2d  ed.,  §  356. 

'  See  supra,  §§  191,  194  et  seq. 
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;he  rale  the  scope  assigned  to  it  by  English  courts  is  to 
roperty  on  the  seas,  in  time  of  war,  under  the  control  of 
3lligerent  having  the  greatest  naval  force.^ 

the  Nereide  (9  Cranch,   388^,  Rev.    Ap.,    1872;    Wheaton,    Dana's 

>reme  Court  of  the  United  States  notes,  158,  171.    Mr.  Jefferson  (letter 

e  position  that  an  enemy's  goods  to  Genet,  July  24,  1793)  and  Messrs. 

coald  be  seised'  wherever  thej  Pincknej,  Marshall,  and  Gerrj,  when 

and,  bnt  that  a  nentral's  goods  addressing    the    French    government, 

not  be    seised    though    sailing  argued  that  France  could  not,  in  ao- 

in  enemy's  flag.     It  was  admit-  cordance  with  her  own  antecedents, 

the  court  that  this   rule  had  dispute  the  rule  as  against  England, 

inch  contested,  and  had  been  See    Lawrence's    Wheat.,    note    192 ; 

d  by  various  treaties  and  con-  Dip.  Corr.  U.  S.,  1861,  pp.  143,  261 ; 

IS ;  bnt  it  was  then  said  that,  Field's  Int.  Code,  §  246. 

onceding  that  free  ships  made  In  Mr.  Seward's  letter  to  Lord  Lyons, 

)ds,  this  did  not  imply  the  con-  of  December  20,  1861,  he  states  :    ''It 

liat  enemy's  ships  should  make  had  been    settled  by  correspondence 

s  goods.     But  the  United  States  that    the    United    States    and    Great 

ment,   in  its  diplomatic  corre-  Britain  mutually  recognized  as  appli- 

nce,  has  vigorously  maintained  cable  to  this  local  strife  (the  civil  war) 

le  that  a  neutral  flag  protects  those  two  articles  of  the  declaration 

s  goods,  not  contraband  of  war ;  made  by  the  congress  of  Paris  of  1856, 

)  far  as   The  Nereide  conflicts  namely,  that  the  neutral  or  friendly 

lis  view,  it  must  be  regarded  as  flag  should  cover  enemy's  goods  not 

m1  by  the  more  recent  decision,  contraband  of  war,  and  that  neutral 

referred  to,  that  a  ship  is  part  goods  not  contraband  of  war  are  not 

territory  of  the  state  to  which  liable  to  capture  under  an   enemy's 

ongs.     Supra,  §  188.  flag." 

particular  point  ruled  in  The  Mr.  Fish,  in  1870,  when  secretary  of 
e  is  that  neutral  property  laden  state,  expressed  to  Baron  Gerolt,  the 
igly  on  board  a  belligerent  Prussian  minister,  the  hope  that  *'  the 
does  not  lose  its  neutrality  government  and  people  of  the  United 
hough  the  cruiser  forcibly  re-  States  would  soon  be  gratified  by  seeing 
capture,  if  the  neutral  owner  of  the  principle"  of  the  immunity  of 
kIs  did  not  aid  in  the  resistance,  private  property  at  sea,  ''universally 
posite  view  of  this  point  was  recognized  as  another  restraining  and 
in  The  Fanny,  1  Dods.  443.  In  harmonizing  influence  imposed  by 
)reide,  it  was  held  by  the  major-  modern  civilization  on  the  art  of  war." 
the  judges  that  the  right  of  By  a  treaty  executed  in  1871,  between 
Is  to  carry  on  their  trade  in  an  the  United  States  and  Italy,  it  was 
's  ships  is  not  affected  by  the  stipulated  that  private  property  of 
lat  the  latter  ships  are  armed,  either  nationality  should  not  be  seized 
ereide,  9  Cranch,  441.  (Story,  by  the  other  unless  when  contraband 
I.)  of  war,  or  for  blockade  breach.  This 
sustaining  the  ruling  in  The  view  is  contested  by  Mr.  Hall,  §  147. 
e,  see  2  Kent's  Com.  125;  an  See  for  a  survey  of  authorities.  Blunt- 
by  Mr.  Pomeroy  in  North  Am.  schli.  Das  Beuterecht,  1878 ;  Modeme 
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§  219.  Assuming,  in  accordance  with  the  English  view,  that 

an  enemy's  goods  are  liable  to  seizure  wherever  they  may  be 

Volkerrecht  Int.,  p.  45,  §  296 ;  Perels,  in  it  daring  war  without  being  affected 

§  35.     To  the  same  effect  is  a  resoln-  with  the  penalty  of  confiscation.     The 

tion  adopted  in  1878  by  the  Institute  British  have  unjnstlj  extended   the 

of  International  Law.  doctrine  to  cases  where  a  neutral  baa 

The  English  claim  of  a  right  to  cap-  traded   between  ports  of  the  enemy 

tnre  not  only  goods  on  board  the  mer-  with  a  cargo  taken  in   at  a  neutral 

chant  ships  of  states  with  which  she  is  country.'     He  is  'as  clearly  satisfied 

at  war,  but  the  sailors  on  board  such  that  the  colonial  trade  between   the 

ships,  has  been  vigorously  combated  mother-country  and  the  colony,  where 

by  Prince  Bismarck.    Sqc  Perels,  §  35.  that  trade  is  thrown  open  merely  in 

**  The  declaration  of  Paris,  1856,''  war,  is  liable,  in  most  instances,  to  the 
says  Dr.  Woolsey-(Int.  Law  App.,  iii.,  same  penalty.  But  the  British  have 
note  25^,  *'  by  which  the  neutral  flag  extended  their  doctrine  to  all  inter- 
covers  enemies'  goods,  destroyed  the  course  with  the  colonies,  even  from  or 
force  of  the  rule  of  1756,  for  the  new  to  a  neutral  country,  and  herein,  it 
rule  protects  neutral  trade  in  innocent  seems  [to  him],  they  have  abused  the 
articles  between  two  hostile  ports,  rule.'  There  seems  to  be  reason  for 
whether  such  trade  had  been  opened  such  a  difference.  To  open  coasting 
to  neutrals  in  time  of  peace  or  not.  trade  to  neutrals  is  a  confession  of 
The  rule  is  expressed  in  the  most  gene-  inability  to  carry  on  that  branch  of 
ral  terms.  But,  although  this  rule  is  trade  on  account  of  apprehensions 
obsolete,  and  lias  gone  into  history  from  the  enemy's  force,  and  an  invita- 
for  the  most  part,  the  United  States,  tion  to  neutrals  to  afford  relief  from 
not  being  a  party  to  the  above-men-  the  pressure  of  war.  It  is  to  adopt  a 
tioned  declaration,  may  yet  be  under  new  kind  of  vessel,  on  the  ground 
the  operation  of  the  old  British  law  that  they  cannot  be  captured.  The 
in  regard  to  coasting  and  colonial  belligerent  surely  has  the  right  to  say 
trade.  Here  two  questions  may  be  that  his  attempts  to  injure  his  enemy 
asked,  the  one  touching  the  lawful-  shall  not  be  paralyzed  in  this  manner, 
nesa  of  coasting  trade  proper,  the  other  But  he  has  no  right  to  forbid  the 
touching  the  conveyance  by  neutrals  neutral  to  carry  his  own  goods  from 
of  their  goods,  brought  out  of  foreign  hostile  port  to  hostile  port,  when  he 
ports,  from  one  port  of  the  enemy  to  might  have  done  it  before.  Every 
another.  Our  government  has  con-  right  of  innocent  trade,  then,  enjoyed 
tended  for  the  right  of  neutrals  to  by  the  neutral  in  peace,  should  be 
engage  in  both  descriptions  of  trade,  allowed  after  the  breaking  out  of  the 
if  we  are  not  in  an  error,  while  some  war  ;  but  new  rights,  given  to  them  on 
of  our  publicists  hold  the  first  to  be  account  of  the  war,  may  be  disregarded 
reasonably  forbidden,  the  other  to  be  by  the  belligerent  as  injuring  his  in- 
allowed.     Judge  Story  says  (Life  and  terests. 

Letters,  i.  285-289)  that,  in  his  pri-  *•  Hautefeuille  remarks,  on  the  other 
vate  opinion,  'the  coasting  trade  of  side,  that  the  sovereign  who  can  inter- 
nations,  in  its  strictest  character,  is  so  diet  can  also  permit  a  certain  kind  of 
exclusively  a  national  trade,  that  neu-  commerce.  But  this  is  begging  the 
trals  can  never  be  permitted  to  engage  question.     Can  he,  by  such  privileges, 
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found,  it  becomes  an  interesting  question  to  determine  what 
[>er8ons  are  to  be .  regarded  as  "  enemies"  in  this 
^ense.     Subjects  of  a  sovereign  at  war  with  England  ^Jifrts^ow 
ire  unquestionably,  on  the  English  hypothesis,  ene-  ^^^  ^^^^s 
nies  whose  goods  are  open  to  seizure  at  sea ;  and  as  a  foreign 
mbjects  are  to  be  regarded  all  domiciled  residents,   gtuutea" 
The  English  courts,  however,  have  gone  further,  and   ^omku?**^ 
lave  held  that  a  person  who  has  acquired  a  com- 
Tiercial  domicil  in  a  land  is  in  this  sense  a  subject;  and 
:he  rule  that  to  domicil  the  intention  to  permanently  remain 
a  essential,  is  so  far  stretched  in  prize  cases  as  to  treat  as 
lomiciled  in  a  land  persons  residing  in  such  land  for  the  pur- 
poses of  business.^    This  view  appears  to  be  sanctioned  by  the 
high  authority  of  Chancellor  Kent.*    "  This  same  principle," 
he  says,  "that  for  all  commercial  purposes' the  domicil  of  the 
party,  without  reference  to  the  place  of  birth,  becomes  the  test 
of  national  character  has  been  repeatedly  and  explicitly  ad- 
mitted in  the  courts  of  the  United  States."    "If  he  resides" 
(here  "domicil"  and  "residence"  are  treated  as  convertible, 

restrain  his  enemj  from  annoying  him  Johnson   v.    Falconer,  2  Paine,  601 ; 

— ^privileges  which  are   nothing    but  and  cited  in  Whart.  Con.  of  L.  §  70. 

taking  the  neutral  trader  into  a  kind  As  to  domicil  generally,  see  in/ra, 

"of  partnership  ?    Suppose  that  he  hired  §  254. 

^ar-Tessels  from  a  neutral  sovereign,  «  Kent's  Com.,  i.  75  ;  and  see  Parlin 

vrould  that  exempt  them  from  capture  ?  v,  U,  S.,  1  N.  &  H.  174 ;  The  Cheshire, 

S[ost  other  continental  writers  have  3  Wall.  231 ;  The  Amy  Green,  1  Qall. 

=;ondemned  the  rule  of  1756,  as  Ortolan,  274.                         A^^^ 

Kaltenborn,  Heffter,  in  a  qualified  way.  That  the  property  of  a  trading  firm 

Bud  Gessner."  established  in  an  enemy's  country  is 

Aa  differing  from  the  text,  see  The  liable  as  prize,  though  some  of  the  mem- 
Hart,  3  Wallace,  559  ;  S.  C,  Bl.  Pr,  Ca.  bers  have  a  neutral  residence,  see  The 
379.  That  by  international  law,  ene-  William  Bagaley,  5  Wall.  377  ;  though 
mies'  goods  are  protected  by  neutral  this  does  not  affect  the  separate  pro- 
:flag,  see  Schwartz  p.  Ins.  Co.,  3  Wash,  perty  of  partners  having  a  neutral 
C  C.  117.  residence,  ibid. ;  The  Sally  Magee,  Bl. 

That  shipping  goods  in  an  enemy's  Pr.  Ca.  382;  The  Aigburth,  ibid.  69, 

ship  gives  presumption  that  the  goods  645. 

belong  to  an  enemy,  see  The  London  That  mere  residence  in  a  belligerent 

Packet,  1  Mason,  14 ;  The  Amy  War-  nation  may  impress  the  character  of 

wick,  2  Blatch.  635.  belligerency,  see  The  Gray  Jacket,  5 

»  McConnell  v.  Hector,  3  Bos.  &  P.  Wall.  370;  The  Pioneer,  Bl.  Pr.  Ca.  2, 

115 ;    The  President,  5  C.  Rob.  248 ;  22,  ;    The  Prince    Leopold,   ibid.    89, 

647 ;  The  Lilla,  2  Sprague,  177. 
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which,  if  the  latter  term  be  regarded  as  definiDg  the  rale, 
would  largely  extend  belligerent  rights)  "in  a  belligerent 
country,  his  property  is  liable  to  capture  as  enemy's  property, 
and  if  he  resides  in  a  neutral  country,  he  enjoys  all  the  privi- 
leges, and  is  subject  to  all  the  inconveniences  of  the  neutral 
trade."*  Sir  Robert  Phillimore,  on  the  other  hand,  evidently 
accepts  this  position  with  reluctance;'  though  it  is  reaffirmed 
by  Mr.  Dicey,  who  states  the  distinction  to  be  as  follows:  '^A 
commercial  domicil  is  such  a  residence  in  a  country  for  the 
purpose  of  trading  there  as  makes  a  person's  trade  or  business 
contribute  to  or  form  part  of  the  resources  of  such  country, 
and  renders  it,  therefore,  reasonable  that  his  hostile,  friendly, 
or  neutral  character  should  be  determined  by  reference  to  the 
character  of  such  country. — When  a  person's  civil  domicil  is 
in  question,  the  matter  to  be  determined  is  whether  he  has  or 
has  not  so  settled  in  a  given  country  ad  to  have  made  it  his 
home. — When  a  person's  commercial  domicil  is  in  question, 
the  matter  to  be  determined  is  whether  he  is  or  is  not  residing 
in  a  given  country  with  the  intention  of  continuing  to  trade 
there."'  This  is  clearly  put;  and  if  we  accept  the  position 
that  an  enemy's  goods  may  be  seized  at  sea  wherever  found, 
gives  us  at  least  a  line  of  demarcation  readily  understood  and 
easily  applied.  It  is,  however,  to  be  regretted  that  the  term 
"domicil" should  be  adapted  to  conditions  sodifterent  as  resi- 
dence with  intention  to  establish  a  permanent  home,  and  resi- 
dence with  intention  to  engage  in  business.  The  rejection 
of  this  distinction  renders  still  more  objectionable  the  claim 
of  belliorerents  to  seize  an  enemy's  goods  at  sea.  If  by  an 
"enemy"  is  to  be  considered  any  one  who  by  his  business  con- 
tributes to  the  resources  of  an  enemy's  country,  it  would  be 
hard  for  any  goods  on  the  high  seas,  in  any  way  related  to  a 
belligerent  country,  to  escape  the  meshes  of  the  net  of  the 
other  belligerent.*    And  even  were  we  to  hold  that  a  com- 

1  To  this  he  cites   The   Chester,   2  «  Phill.,  iv.  p.  169. 

Dall.  41  ;  Maley  r.  Sliattuck,  3  Cranch,  •  Dic^y  on   Domicil,   p.   345  ;    see, 

458 ;  The  Venus,  8  Cranch,  253.     To  further,  Whart.  Con.  of  Law,  §  70. 

the  same  effect,  see  The  William  Baga-  *  That  a  principal  who  does  business 

ley,   6   Wall.   377 ;    The  Cheshire,   3  tlirough  an  agent  in  a  foreign  land  is 

Wall.  231.  ''sufficiently   invested    with   the    na- 
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x:v3ercial  "domicil"  of  this  kind  stamps  the  party  accepting  it 
ith  the  political  character  of  the  conntry  in  which  he  does 
KisinesSfthe  more  reasonable  view  is  that  if  he  engage  in  such 
-■jsiness  in  times  of  peace,  this  ^^  domicil,"  if  not  adopted  as 
m^dij  ceases  when  the  sovereign  of  such  country  enters  into  a 
^r  which  could  not  have  been  contemplated  by  the  party 
lien  he  engaged  in  the  business.^     But  where  a  merchant 
L  ^3ct8  to  put  his  goods  in  a  country  engaged  in  war,  he  im- 
«r*e88€8  such  goods,  according  to  the  English  view,  with  the 
litical  character  of  such  country  ;  and  this  "  allows  a  mer- 
ant  to  act  in  two  characters,  so  as  to  protect  his  property 
nnected  with  his  house  in  a  neutral  country,  and  to  subject 
seizure  and  forfeiture  his  effects  belonging  to  the  establish- 
ment in  the  belligerent  country."* 

>:2ial  charactor  bj  the  residence  of  his  In  a  letter  from  Mr.  Hoffman  to  Mr. 
^nt/'  is  asserted  hy  Chancellor  Kent  Evarts,  dated  at  St.  Petersburg,  April 
the  anthoritj  of  The  Anna  Catha-  14,  1879  (Foreign  Relations  U.  S.  1879, 
a,  4  C.  Rob.  107;  and  of  The  San  913),  we  have  the  following: — 
Indiano,  20alli8. 268;  TheVenus,  '*  It  appears  that  an  American  oiti- 
^^ranch,  253.  zen  residing  in  Tarkey  suffers  injury 
This  is  the  position  taken  by  Mar-  from  the  Russians,  then  at  war  with 
U,  C.  J.,  in  The  Venus  (8  Cranch,  Turkey.     The  treaty  of  1832  applies 
),  dissenting  in  this  respect  from  exclusively  to  Americ*ans   residing  on 
majority  of  the  court,  who  held  to  Russian  territory.    I  am  unable,  there- 
English  yiew.     Chancellor   Kent  fore,  to  bring  this  case  within  the  pur- 
<mi.f  i.  79)  and  Mr.   Duer  (Ins.,  1.  view  of  the  treaty. 
9)  vindicate  the  dissenting  opinion  of  ''On  the  other  hand,  I  find  it  laid 
«  chief  justice ;  Chancellor  Kent  say-  down  in  the  books  that  the  property  of 
^  "  there  is  no  doubt  of  its  superior  a  foreigner  residing  and  doing  business 
^^^dity  and  justice.'*     And  even  by  on  a  belligerent's  territory,  is,  so  far 
e  English  courts  a  x>erson  doing  bnsi-  as  the  other  belligerent  is  concerned, 
in  a  land  in  which  he  is  not  natu-  hostile  property,  and   may  be  treated 
^tlized  is  allowed,  on  the  breaking  out  like  that  of  a  native.     He  pays  taxes, 
war,  a  reasonable  time  to  leave  such  may  be  called  upon   for  military  ser- 
^^nd,  and   dissolve  his  business   rela-  vice,  and  contributes  in  various  ways 
"^lons.     The  Gerasimo,  11  Moore,  P.  C.  to  the  strength  of  the  country  of  his 
B8  ;  The  Ariel,  ib.  119  ;  see,  for  parallel  residence. 

cases    in  this  comitry,   The  William  ''BaptisteGnillemwas  a  French  cook, 

Bagaley,  5  Wall.  377 ;  The  Qray  Jacket,  residing  in  Mexico  at  the  commence* 

5  Wall.  370.  ment  of  our  war  with   that   country. 

*  1  Kent's  Com.,  81 ;  citing  The  Port-  He  left  it  immediately  on  the  breaking 

land,  3  C.  Rob.  41 ;   The  Jonge  Klas-  out  of  the  war,  on  his  return  to  France, 

sina,  5  C.  Rob.  297;  The  San  Jose,  2  and  was  captured  by  our  fleet  witk  his 

Gallison,  265.  property.     In  the  opinion  delivered  by 
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}  220.  Assuming  that  goods  at  sea  are  liable  to  be  seized 
hy  an  enemy,  it  ia  settled  that  while  in  Iranaihi  they 
%^y  cannot  be  assigned  in  Bach  a  way  as  to  relieve 
"be  ™re  ^li*™  "f  ^^^^  liability.  "  When  war  is  existing  or 
»eigu-  iippending,  the  belligerent  rule  applies,  and  the 
ownership  of  the  property  is  deemed  to  continue  as 
vm  at  the  time  of  the  shipment  until  actual  delivery  ;"' 
ugh  this  right  ceases  when  the  property  reaches  its  desti- 
ion.'  Oil  the  same  principle,  it  has  been  held  that  property 
the  ocean  cannot  be  burdened  with  liens  so  as  to  elude 
tor9.'  Even  a  bona  fide  mortgagee  not  in  possession  haa 
n  helil  to  have  no  title  which  he  can  set  up  against  cap- 


::*j 


Taner  (United  Statei  i'.  Dnitecl  SUites  we  have  ^Iwaya  T«riij«d 

■affile  Bs/B ; —  to  admit  the  claiins  ol  foreigners  domi- 

TliB   hostile   character   which  his  ciled  in  the  eonthern  state*  dnring  our 

icil  in  Mexico  had  imposed  upon  war  for  damage  to  their  propartjr.     An 

and   his   property  had   thererore  exception  was  made  in  favor  of  Britiah 

1   thrown   off,  and  as  soon   as   he  subjects,  bnt  this  ezoeptioit  was  spa- 

id  from  Vera  Crui  he  recovered  the  ciall/  secnred  to  them  bj  the  treaty  of 

-scter  of  a  French  oitizen,  and  as  Washington,  and  we  were  supposed  to 

1  WHS   entitled   to  the   rights   and  have  received  an  ei^niTaleDt  for  It.    Ill 

ileges  oF  a  nentral  in  regard  to  his  France  damage  dona  to  proporty  in 

perty,  as  well  as  iu  liis  person.  Paris  daring  the  commnne  waa  pkM 

'  Had  he  not  left  Mexico,  therefore,  for  ;  but  this  I  take  to  have  been  npon 

property  would  have  remained  has-  the  principle  that  the  municipality  ia 

property,  and   lie  would  not  have  liable  for  the  acta  of  a  mob  and  for  in- 

a  entitled  to  the  rights  and  privi-  juries  committed  by  the  aathoritiea  in 

■s  of  a  neutral.  putting  down  the  mob." 

'  Mr.  Dutilth,  an  American  citizen.  As  to  the  domicil  which  determine* 

ded  iu  lioUand  in  1794,  when  (IrcHl  national  character,  see  The  San  Jose 

tain  was  at  war  with  Holland,    His  Indiano,   2  Gall.  2SS;    1   Mason,   38; 

perty  was  captured,  part  of  it  he-  The   Mary   Clinton,  Bl.  Pr.  Ca.   5G6 ; 

le  went  to  Mollaud,  and  part  dur-  The  Sarah  Starr,  Bl.  Pr.  Ca.  69. 

lis   resideniw  there.     The   former  '  Anna   Catharine,  4  C.  Rob.   112; 

reatorEid   to  him;   the  latter  was  The  Frances,  1  Oallison, 453  ;  SCranoh, 

dtmn^d,  upon  the  ground  thatwhile  335  ;  Kally  Magee,  3  Wail.  451. 

wiis  a  reutral  resident  of  Holland  '  The  Baltica,  11  Woore,  F.  C.  141 ; 

propiTty  was  hostile  property  (tlie  Baltazzia   v.   Ryder,   12  Moore,  P.  C. 

inihsl  and  Pomona,  Lords,  ISO  n>,  168. 

the  eniae  principle  was  laid  dowu  •  The  Frances,  B  Crancfa,  335,  369 ; 

Mr.  .1  ustice  Washington  in  the  case  Sally  Magee,  3  Wall.  451. 

'enuB  (8  Cranch).  *  The  Hampton,  6  Wall.  372. 
If  I  am  not  mistaken,  too,  in  the 


OHAP.  lY.]  PUBLIC  INTBRNATIONAL  LAW.  [§  221. 

§  221.  It  is  necessary,  in  order  to  place  the  members  of  an 
army  under  the  protection  of  the  law  of  nations, 
that  it  should  be  commissioned  by  a  state.  If  war  when  inter- 
were  to  be  waged  by  private  parties,  operating  ac-  J^nitS^^d. 
cording  to  the  whims  of  individual  leaders,  every 
place  that  was  seized  would  be  sacked  and  outraged ;  and  war 
would  be  the  pretence  to  satiate  private  greed  and  spite. 
Hence,  all  civilized  nations  have  agreed  in  the  position  that 
war  to  be  a  defence  to  an  indictment  for  homicide  or  other 
wrong,  must  be  conducted  by  a  belligerent  state,  and  that  it 
cannot  avail  voluntary  combatants  not  acting  under  the 
commission  of  a  belligerent.*  But  free-booters,  or  detached 
bodies  of  volunteers,  acting  in  subordination  to  a  general 
system,  if  they  wear  a  distinctive  uniform,  are  to  be  regarded 
as  soldiers  of  a  belligerent  army.*  This  was  accorded  to  the 
partisans  of  Marion  and  Sumter  in  the  American  Revolution, 
they  being  treated  as  belligerents  by  Lord  Rawdon  and  Lord 
Cornwallis,  who  were  in  successive  command  of  the  British 
forces  in  South  Carolina";  by  Napoleon  to  the  German  inde- 
pendent volunteers  in  the  later  Napoleonic  campaigns;  and 
by  the  Austrians,  at  the  time  of  the  uprising  of  Italy,  to  the 
forces  of  Garibaldi.'  There  must,  however,  be  a  military 
uniform,  and  this  test  was  insisted  on  by  the  government  of 
the  United  States  in  its  articles  of  war  issued  in  1863,  and  by 
the  German  government  in  its  occupation  of  France  in  1871.* 

>  See  supra f  §§  144,  178,  210.  sidiary    forces,    camp    followers,   etc. 

'  See  Bluutschli,  3d  ed.,  §§  512,  570.  But  unnniformed  predatory  guerilla 

Mr.    Field,   in    his   proposed  code,  bands  are  regarded  as  outlaws,  and 

thus  speaks  : —  may  be  punished  by  a  belligerent  as 

§  73&.   The  following  persons,  and  robbers  and  murderers.     Halleck,  Int. 

no  others,  are  deemed  to  be  impressed  Law    and    Laws  of   War,    386,   387 ; 

with  the  military  character  : —  Heffter,  Droit  International,  §  126  ;  3 

1.  Those  who  constitute  a  part  of  Phillimore's  Intern.  Law,  §  96 ;  Lie- 
the  military  forces  of  the  nation  ;  and,  ber's  Instructions  for  the  Government 

2.  Those  who  are  connected  with  the  of  Armies  of  the  United  States,  section 
operations  thereof,  by  the  express  iv.  But  if  employed  by  the  nation, 
authority  of  the  nation.  they  become  part  of  its  forces.     Hal- 

•  Lawrence's  Wheaton,  £lem.  of  Int.  leek,  p.  386,  §  8  ;  adopted  by  Field, 

Law,  p.  627,  pt.  iv.,  ch.  ii.  §  8 ;  Dana's  ut  supra. 

Wheaton,  §  356  ;  Bluntschli,  Droit  Int.  Pior6,  as  cited  by  Field,  says  that  the 

Codifi6,  §  569,  cited  by  Field,  ut  sup.  army,  which  may  consist  of  regulars, 

^  The  same  privileges  attach  to  sub-  volunteers,  mercenaries,  troops  of  al- 
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COMMENTARIES  ON   LAW. 


[chap.  «^- 


u-l- 


§  222.  When  an  invading  army  withdraws,  the  conditS  ^^^ 
of  things  existing  before  the  occupation  is  restor^^s^^ 
By  the  Roman  law  this  restitution,  so  fiir  as  t      -^^ 
return  of  goods  is  concerned,  is  spoken  of  as  posUir^:^^^' 
nium,  to  be  discussed  in  the  next  section.    After  iZ   ^^ 


On  with- 
drawal of 
an  inva- 
Bfon,  old 
system  is 
revived. 


of 

il 


withdrawal  of  military  government,  at  the  close 
the  late  civil  war,  it  was  held  that  the  authority  of  the  ci 
courts  revived.*    "When  an  invader  withdraws  from  an  i 
vaded  foreign  country,  that  country  is  left  to  the  reorgani 
tion  of  its  own  institutions.* 

§  223.  The  jus  postliminii^  or  right  of  postliminy,  as  it  som 
Juspvft-       times  is  called,  is  the  right  of  the  owner  of  reca^ 
ri'"ht  of  the    ^^*'^^  goods  to  be  restored  to  their  possession. 
owner  of      for  instance,  ray  goods  are  seized  by  fora^rs  of 

recaoturcd  *>    *^  */  ^  ^^^^ 

property  to   invading  army,  and   these   foragers  are  promptK* 
toi'tepoT-^    driven  back  and  the  goods  taken  from  them  by 
session.         armed  force  of  my  own  country,  I  am  entitled 
have  my  goods  restored  to  me.'    There  are,  however,  sevei 
qualitications  of  this  right : — 
(1)  It  cannot  be  exercised  in  the  territory  of  a  neutral  stat^^'**®' 


lies,  etc.,  must  bo  organized,  disci- 
plined, and  subjected  to  the  command 
of  the  public  authority.  Fior6,  Nou- 
veau  Droit  International,  v.  ii.  p.  277. 

**  As  to  the  status  of  franc-tireurs  dur- 
ing the  Franco-German  war,  1870, 
Count  Bismarck  declared  to  the  French 
government  that  *  only  men  who  can 
be  recognized  within  gunshot,  as  sol- 
diers, shall  be  considered  and  treated 
as  such;'  and  'that  all  those  who, 
not  being  on  all  occasions  and  at  a 
proper  distance  recognizable  as  sol- 
diers, may  kill  or  wound  any  Prus- 
sians, shall  be  tried  by  court-martial.' 
Foreign  Relations  of  the  United  States, 
1870,  p.  142."     Field,  xit  supra, 

*'  Inhabitants  of  a  country  invaded, 
who  spontaneously  unite  in  arming 
to    oppose    invasion,   or    who,    under 
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militarj  organization,  and  for  politic 
reasons,   without   motives  of  priTat~S'< 
gain,  take  part  in  hostilities,  ezii 
between    belligerents,   are  not  to 
treated  as  criminals,  unless  after  bein^* 
required  by  the  enemy  to  lay  dowir^ 
their  arms  or  to  join  the  regular  mili-^  * 
tary  forces  within  a  reasonable  time, « 
they  fail  to  do  so."     Field,  §  787. 

Bluntschli,  §  570,  treats  as  belli- 
gerents such  volunteer  bodies  as  those 
which  Garibaldi  led  on  his  own  autho- 
rity in  the  Italian  wars  of  1859  and 
1 860.  Lieber,  in  his  Instractions,  takes 
a  stricter  view. 

1  £x  parte  Milligan,  4  Wall.  2 ;  see 
supra,  §§  37,  38. 

•  Supra,  §  137  et  seq. 

'  Vattel,  b.  3,  c.  14;  1  Kent's  Com., 
168;  Hall,  Int.  Law,  §  l(i2. 


mAP.  IV.]  PUBLIC   INTERNATIONAL   LAW.  [§  224. 

since  a  neutral  state  necessarily  regards  all  captures  by  bel- 
ligerents as  equally  legal.^ 

(2)  The  recapture  must  be  prompt.  After  twenty-four 
bours,  goods  seized  in  a  land  war  vest  in  the  captor,  so  far,  at 
least,  as  to  give  title  to  those  by  whom  the  goods  are  recap- 
tured. 

Difficult  questions  arise  as  to  the  disposition  of  property 
seized  by  the  invader  in  conformity  with  the  law  of  nations, 
[f  the  invader  is  authorized  to  make  such  seizure,  he  is  author- 
ized to  pass  title  to  the  goods  seized,  and  to  such  goods  in 
the  hands  of  bona  fide  purchasers  from  the  invaders,  postli- 
minium does  not  apply.* — Real  property  is  not  affected  by  the 
limits  imposed  on  the  title  to  goods.  When  land  is  occupied 
by  an  invader,  his  title  is  not  regarded  as  complete  until  rati- 
fied by  the  treaty  of  peace.  "When  so  ratified,  if  the  land  is 
alienated  by  the  conqueror,  the  alienee,  according  to  the 
prevalent  opinion,  takes  title  subject  to  the  contingencies  of 
a  reconquest,  in  which  case  the  title  reverts  to  its  former 
owner.'  In  any  view,  a  treaty  of  peace  extinguishes  the  right 
of  postliminy  in  parties  who  might  by  such  right  have  recov- 
ered property  during  the  pendency  of  war.* 

§  224.  By  the  statute  law  of  England,  when  ships  or  goods 
captured  at  sea  by  an  enemy  are  recaptured  during 
the  war,  they  are  to  be  restored  to  the  original  owner,   law  re- 
on  paying  salvage.     The  same  right  is  reserved  to  tu?ed  prop- 

1  See  McDonongh  r.  Dannery,  3  Dal-  enemy,  but  recaptured  from  the  enemy, 
las,  188 ;  Josefa  Segunda,  5  Wheat.  **  Postliminium  fingit  eum,  qui  captus 
388.  est,  semper  in  civitate  fuisse  ;  dictum 
'  Holtzendorff,  ut  sup,,  citing  Eichel-  est  autem  postliminium  a  limine  et 
man,  Ueber  die  Kriegsgefangenschaft,  post,  ut  eum,  qui  ab  hostibua  captus 
1878.  in  fines  nostros  postea  pervenit,  post- 
That  the  jus  postliminii  does  not  sub-  liminio  reversum  recte  dicimus."  §  5, 
ject  intermediate  importations  liable  i.  1,  12,  tit.  D.  49,  15,  c.  8,  51. 
to  duty  to  the  recovering  sovereign,  see  By  an  ordinance  of  the  Continental 
U.  S.  r.  Rice,  4  Wheat.  246  ;  U.  S.  v.  Congress  the  jus  postliminii  was  limited 
Hayward,  2  Gall.  485.  to  "  a  recapture  within  twenty-four 

In  the  Roman  law  the  jus  postliminii  hours.''     The  Resolution,  2  Dall.  4. 

was  the  right  of  a  person  returning  '  Vattel,  b.  3,  c.  7,  §  132 ;  1  Kent's 

from  captivity,  not  only  to  recover  his  Com.,  111. 

former  status j  but  to  have  restored  to  *  Vattel,  b.  3,  c.  14,  §  216 ;  Sohoone 

him  the  goods  taken  from  him  by  the  Sophie,  6  C.  Rob.  139. 
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§  226.]  COMMBNTARIBS  ON  LAW.  [CHAP.  lY. 

ertyon  alHcs  of  Ens^laud  who  act  accordins^  to  the  same 
salvage.  libera]  principles.^  The  salvage  is  awarded  as  a  mat- 
ter of  right  to  the  recaptor.'  By  the  act  of  congresB 
of  June  30,  1864,  ch.  174,  §  29,  salvage  is  allowed  in  all 
cases  of  restoration  (^hich  must  be  before  condemnation)  of 
vessels  or  other  property  recaptured  by  United  States  forces 
from  captures  by  an  enemy.  But  to  such  cases  the  law  of  post- 
liminiura^  in  its  technical  sense,  does  not  apply.  ^^  If  a  prize 
be  brought  into  a  neutral  port  by  the  captors,  it  does  not 
return  to  the  former  owner  by  the  law  of  postliminy,  because 
neutrals  are  bound  to  take  notice  of  the  military  right  which 
possession  gives,  and  which  is  the  only  evidence  of  right  ac- 
quired by  military  force  as  contradistinguished  from  civil 
rights  and  titles.  .  .  .  All  captures  are  to  be  deemed  lawful, 
and  they  have  never  been  held  within  the  cognizance  of  the 
prize  tribunals  of  neutral  nations."' 

XIV.  Contraband. 

§  226.  There  are  two  classes  of  goods  as  to  which  no  ques- 
tion can  arise  in  this  connection.  The  first  comprises 
contraband  things  that  could  not  possibly  be  used  for  warlike 
be  forfeited  Purposes,  e.  g.^  books  in  no  way  connected  with  war, 
articles  of  family  dress,  etc.  The  second  comprises 
articles  which  could  not  be  used  for  any  but  warlike  purposes, 
e.  g,y  cannon,  torpedoes,  and  firearms  so  constructed  as  to  be 
fitted  only  for  military  use.  Between  these  two  classes  fall 
innumerable  articles,  whose  character  in  this  respect  depends 
upon  the  concrete  case.  Iron,  for  instance,  would  not  be 
ordinarily  contraband ;  but  if  it  be  forwarded  to  a  cannon 
foundry  belonging  to  a  belligerent  to  be  made  up  into  cannon, 
and  if  the  whole  transaction  be  for  the  purpose  of  thus  ap)- 
plying  the  iron,  then  the  iron  in  this  particular  case  would  be 
contraband.  On  the  other  hand,  it  may  be  said  that  from  the 
nature  of  things  powder  is  contraband  of  war;  yet  in  a  great 
country  like  the  United  States,  where  there  are  so  many  uses 
to  which  powder  can  be  put  beside  that  of  the  battlefield,  it 

i  The  Santa  Cruz,  1  C.  Rob.  50.  »  Kent's  Com.,  i.  109. 

«  The  Two  Friends,  1  C.  Rob.  271. 
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would  be  absurd  to  say  that  sales  of  powder  in  large  masses 
from  a  powder  mill  are  contraband,  though  it  was  probable  at 
the  time  that  some  portion  of  the  powder  so  sold  would  pass 
into  belligerent  hands.  Coal,  also,  may  be  the  subject  of 
lively  controversy  in  this  relation.*  It  is  certainly  no  breach 
of  neutrality  to  sell  coal  for  use  on  a  belligerent  steamer  visit- 
ing the  port  of  sale  casually  under  distress  of  weather.  But 
it  would  plainly  be  a  breach  of  neutrality  to  establish  a  coal- 
ing depot  to  supply  all  steamers  of  a  belligerent  which  might 
desire  to  be  thus  aided.  The  fact  is,  that  unless  in  the  two 
extreme  cases  above  noticed,  each  case,  if  not  determined  by 
treaty,  must  depend  upon  the  particular  facts.  It  should  be 
added  that  personal  service — locatio  operis— may  be  contra- 
band of  war;  and  in  this  sense  negro  slaves  of  a  belligerent 
were  held  in  the  late  American  civil  war  to  be  contraband, 
and  liable  to  capture  and  liberation  as  sucb.^ 

*  /n/ra,  §  251 ;  see  Whart.  Crim.  which  are  not  likel.y  to  be  nsed  for  the 
Law,  8th  ed.,  §§  1901  et  aeq.  military  aid  of  a  belligerent  are  not 

*  Holtzendorff,  1252,  citing  Moseley  contraband.  See  The  Comn^eroen,  1 
on  Contraband  of  War,  1861;  Mar-  Wheat.  382.  Whether  neutrals  are 
qnardson,  Der  Trentfall,  1862 ;  West-  precluded  by  the  law  of  nations  fh>m 
lake  in  Revue  de  Droit  International,  furnishing  articles  contraband  of  war 
11.  614 ;  Lehman,  Kriegscontrebande,  .^  to  a  belligerent,  see  in/ra,  §;§  238  et  aeq. 
1877 ;  Gianquinto,  Delia  Confisca  per  The  United  States,  iti  treaties  nego- 
Contrabando,  1872 ;  see  to  same  effect,  tiated  in  the  two  administrations  of 
Perels,  §  45;  Phillimore,  iii.,  §  266;  Washington  and  Ad&ms,  clawed  mnni- 
Bluntschli,  §  805;  Qessner,  12th  ed.,  tions  of  war,  horses,  sulphjix,  and  sal t- 
82.  petre,  as  contraband ;  while  provisions, 

That    articles    contraband    may  be  coin  and  metals,  ships.  &vA  articles  of 

seized  on  neutral  ships,  see  The  Peter-  naval  construction,  were^eycluded  from 

hoff,  5  Wallace,  28.  the  category.     In  response  to  the  £n- 

As  to  seizure  of  insurgent's  goods,  gUsh  instructions  of  Jun^  1793,  it  was 

see  infra,  §  455.  insisted  that  provisions,  can  only  be 

As  to  seizure  of  cotton,  see  supra,  contraband  when  sent  tq  a  place  ac- 

§216.  tually  invested.    Mr.  Randolph  to  Mr. 

In  The  Jonge  Margaretha,  1  C.  Rob.  Hammond,   May  1,  1794 ;  Am.   State 

189,  It  was  held  by  the  English  admi-  Papers,  1.  450.     It  is  tcaa,  that  subse- 

ralty  court  that  the  scope  of  contraband  quently  the  supreme  court  held  that 

prohibitions  varies  with  the  oiroum-  provisions  **  destined  for  the  army  or 

stances  of  the  times.    Thus^  In  1747,  navy  of  the  enemy,  at  his  ports  of  naval 

butter,  salt  fish,  and  rice  were  held  to  equipment,"  are  contraband.  TheCk>m- 

be  contraband  ;  though  the  prevalent  mercen,  1  Wheat.  387 ;  see  Maissonnaire 

rule  is  now  held  to  be  th,at  provisions  v,  Keating,  2  Gall.  335.    But  while  one 
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§  227.]  COMMBNTARIES  ON  LAW.  [CHAP. 

§  227.  As  to  whether  confiscation  is  to  extend  beyond  spec^A^^ 
contraband  goods,  several  distinctions  have  been  taken.  {.  )t' 
tolan  holds  that  the  entire  cargo  can  be  confiscated: — 

belligerent  may  seize  provisions  on  their  oas  or    uncertain  use,   when  in 

way  to  the  other  belligerent's  ships,  the  enemy's  country  and  in  time  of  war., 
mere  fact  that   a  belligerent  should        '*  One  class  of  writers  contends  fc 

conclude  that  certain  provisions  may  an  absolute  rule  as  to  all  articles 

fall  into  hostile  hands  will  not  justify  such  descriptions  ;  so  that  if  njwn  tC 

him  in  confiscating  such  provisions  as  application  of  the  general  test,  they 

contraband.  left  ancipitu  usus,  they  must  be 

AccordingtoChief  Justice  Chase  (The  and  no  further  inquiry  can  be 

Peterhoff,    5  Wall.    58),    contraband  for  the  purpose  of  ascertaining  the p: 

goods  are  divided  into  three  classes :  bable    use    in    the    particular 

**  Of  these  the  first  consists  of  articles  Another  class  of  writers  oontends,  thm> 

manufactured,  and  primarily  and  ordi-  as  to  such  articles  inquiry  may  be 

narily  used  for  military  purposes  in  into  the  circumstances,  for  the 

time  of  war ;    the  second,  of  articles  of  determining  their  probable  use  i 

which  may  bo  and  are  used  for  pur-  the  particular  instance.      The  lati^»«^^^ 

poses  of  war  or  peace,  according  to  cir-  rule    has    been    unquestionably   tl«dt-^^* 

cuuistances ;  and  the  third,  of  articles  British  doctrine,  enforced  by  her  ordexKi^^  -^^^ 

exclusively    used    for    peaceful    pur-  in  council  and  prize  courts,  recogniseii^^  ^Kied 

poses."  in  her  treaties,  and  sustained  by  h«^-*^^^^ 

"  Merchandise  of  the  first  class  des-  statesmen  and  text-writers.    Reddie  ciz^^     *•  ^^ 
tined  to  a  belligerent  country,  or  places  Maritime  Intern.  Law,  ii.  466 ;  Phillft  ■^^_  . !' 
occupied  by  the  army  or  navy  of  a  bel-  more's    Intern.     Law,    iii.     245-284 
ligerent,  is  always  contraband;  mer-  Wildman's  Intern.  Law,  ii. 210  cT  fs^t    &> 
chandise  of  the  second  class  is  contra-  Manning's  Law  of  Nations,  282  ei  teq.    <— 
band  only  when  actually  destined  to  Mosely  on  Ck)ntraband,  passim.  Itmajc^ 
the  military  or  naval  use  of  a  belli-  also  be  said,  in  the  main,  to  have  beer^'' 
gerent ;  while  merchandise  of  the  third  the  American  doctrine."    Kent's  Corn- 
class  is  not  contraband  at  all,  though  mentaries,   1.    140;    Halleck,   Intern.' 
liable  to  seizure  and  condemnation  for  Law,  569-590;  Woolsey,  Intern.  Law,« 
violation  of  blockade  or  siege."  §§  180,  181. 

Artillery,  harness,  men's  anny  bin-        *'  Of  the  continental  writers,  Haute* 

chers,  artillery  boots,  government  regu-  feu ille  contends  for  the  absolute  rule 

lation  gray  blankets,  are  of  the  first  limiting  contraband  to  such  articles  af 

class.     Id.  are  in  their  nature  of  first  necessity  for 

Contraband  is  liable  to  capture  when  war,  substantially  exclusively  military 

destined  to  the  hostile  country  or  to  the  in  their  use,  and  so  made  up  as  to  be 

actual  military   or   naval  use  of  the  capable  of  direct  and  immediate  use  in 

enemy  (according  to  the  above  rule),  war.    (Tit.  8,  §  2,  torn.  ii.  pp.  84,  101, 

whether  a  violation  of  blockade  be  in-  154,  412 ;  tom.  iii.  p.  222.)     Ortolan  is 

tende<l  or  not.     Id.  of  the  same  opinion,  in  principle ;  and 

Dana,  in  his  notes  to  Wheaton,  gives  contends  that  all  modern  treaties  limit 

the  following  statement : —  the  application  of  contraband  to  articles 

**  The  principal  point  in  dispute  is  directly  and  solely  applicable  to  war; 

as  to  articles  admitted  to  be  of  ambigu-  yet  he  admits  that  certain  articles  not 
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CHAP.  IV.]  PUBLIC  INTBRNATIONAL  LAW.  [§  227. 

1.  When  three-fourths  of  it  are  contraband.  ^^  cases  of 

conspiracy 

2.  When  the  non-contraband  articles  belong  to  the   ships  may 

„  . ,  .      r       J  bo  confis- 

owner  of  the  contraband.  cated. 

aotaally  inanitions  of  war,  but  whose  the  enemy's  ooantry,  and  more  espe- 
oaefalness  is  chiefly  in  war,  may,  under  cially  if  the  property  of  his  subjects, 
circumstances,  be  contraband ;  as  sul-  and  destined  for  enemy's  use^  they  are 
phur,  saltpetre,  marine  steam  ma-  not  exempt  from  the  contraband  char- 
chinery,  etc. ;  but  coal,  he  contends,  acter,  even  though  they  are  destined 
firom  its  general  necessity,  is  always  to  a  neutral  country.  The  Commer- 
free.     (Tom.  ii.,  ch.  ▼!.  179-206.)"  cen,  1  Wheat.  382 ;  see  Maissonnaire  v. 

'•Mas86  (Droit  Comm.,  i.  209-211),  Keating,  2  Gall.  325;  The  Stephen 
admits  that  the  circumstances  may  de-  Hart,  Blatch.  Prize  Cases,  387 ;  The 
termine  whether  articles  doubtful  in  Springbok,  id.  434 ;  The  Peterhoff,  id. 
their  nature  are  contraband  in  the  par-    463,  528,  620. 

ticular  case,  as  the  character  of  the  It  has  also  been  ruled  that  printing 
port  of  destination,  the  quantity  of  presses,  materials  and  paper,  and  post- 
goods,  and  the  necessities  and  charac-  age  stamps,  belonging  to  the  enemy, 
ter  of  the  war.  The  same  view  is  taken  and  intended  for  its  immediate  use, 
by  Te tens,  a  Swedish  writer  (Sur  les  are  contraband.  The  Bermuda,  3  Wall. 
Droits     Reciprogues,    pp.     111-113).    514 ,552. 

Hubner  (lib.  ii.,  ch.  i.,  §§  8,  9),  seems  **  The  doctrine  of  occasional  contra- 
to  be  of  the  same  opinion  with  Tetens  band  received  its  widest  extension  in 
and  Mass6.''  the  war  of  England  against  revolution- 

•*  Kluber  (§  288),  says  that  naval  ary  France.  The  British  representa- 
storea  are  not  contraband;  but  adds,  tive  to  our  government  claimed  in  1793 
that  in  case  of  doubt  as  to  the  quality  and  1794,  that  by  the  law  of  nations 
of  particular  articles,  the  presumption  all  provisions  were  to  be  considered  as 
should  be  in  favor  of  the  freedom  of  contraband,  in  the  case  where  the 
trade."  depriving  the  enemy  of  these  supplies 

"  The  subject  is  not  affected  by  the  was  one  of  the  means  employed  to 
Declaration  of  Paris,  of  1856.''  Dana's  reduce  him  to  reasonable  terms  of 
Wheaton,  note  226,  p.  629.  peace,  and  that  the  actual  situation  of 

The  English  courts  treat  as  goods  France  was  such  as  to  lead  to  that 
absolutely  contraband,  ammunition  mode  of  distressing  her,  inasmuch  as 
and  materials  for  ammunition  ;  mili-  she  had  armed  almost  the  whole  labor- 
tary  and  naval  equipments  and  stores  ;  ing  class  of  the  people  for  the  purpose 
Charlotte,  5  C.  Rob.  305  ;  hemp,  cord-  of  commencing  and  supporting  hostili- 
age,  and  other  materials  for  fitting  up  ties  against  all  the  governments  of 
shipping  ;  Neptunus,  3  C.  Rob.  329  ;  6  Europe.  If  a  government  had  armed 
C.  Rob.  408 ;  and  steam  engines  and  nearly  its  whole  laboring  population 
machinery  for  steamers ;  Lushington,  the  laws  of  political  economy  would 
Prize  Law,  §§  169-72.  probably   reduce  it   to  weakness  far 

It   has  also  been  held  that  goods    sooner  than  the  cruisers  of  its  enemy 
which  are  the  produce  of  a  neutral    would  have  that  effect."   Woolsey,  Int. 
exporting   company  are    not    contra-    Law,  §  182.         • 
band ;   but  if  they  are  the  growth  of 
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§  227.]  COMMBNTARIES  ON  LAW.  [CHAP.  IT. 

3.  When  there  are  false  ship  papers.* 

The  second  of  these  positions  is  adopted  by  Phillimore." 
But  the  other  rules  are  too  arbitrary  and  artificial  to  be  sus- 
tained, and  even  this  is  open  to  grave  doubt.*  Nor  should  the 
ship  be  confiscated  unless  it  appear  that  the  captain  or  owner 
was  in  a  conspiracy  with  the  owner  of  the  contraband  goods, 
to  forward  them  to  the  enemy.* 

1   Op.  oit.y  ii.  197.  transported  from  Montevideo  to  Yalpa- 

'  Op.  cit.,  iii.  §  277.  raiso  arma  and  ammunition  destined 

*  Perels,  §  46.  to  aid  Chili  in  the  war  against  Pern. 

*  See  The  Standt  Embden,  1  G.  Rob.  During  the  proceedings,  the  Peruvian 
26;  The  Franklin,  3  C.  Rob.  217;  ministry  requested  from  the  College 
The  Ranger,  6  C.  Rob.  125.  of  Advocates,  and  from  other  special 

In  1879,  during  the  war  between  authorities,  an  opinion  as  to  the  ques> 
Peru  and  Chili,  the  steamer  Luxor,  of  tion  at  issue.  M.  Pradier-Fod6r6,  an 
the  German  navigation  line  between  eminent  publicist  of  Lima,  gave  an 
Hamburg  and  Callao,  received,  with  opinion  adverse  to  the  right  of  uonfis- 
other  merchandise,  at  Montevideo,  cation.  The  contraband  of  war,  he 
three  hundred  and  forty-two  packages  argued,  had  escaped  process  ;  it  had 
loaded  in  the  name  of  A.  Kampmann,  been  landed,  and  the  ship  had  then 
addressed  to  Agustin  Edwards,  marked  proceeded  on  her  course.  The  modem 
"contenu  nonconnu" — "contents  un-  tendency  of  international  law,  so  he 
known.'*  The  packages  contained  insisted,  is  to  restrict  the  right  of  con- 
arms  and  munition  of  war,  to  be  fiscation  of  vessels  carrying  contraband 
disembarked  at  Valparaiso.  When  of  war;  and  this  right  is  denied  by 
the  Luxor  arrived  at  Valparaiso,  after  almost  the  entire  Italian  school,  and 
these  articles  of  contraband  of  war  by  a  large  section  of  French  and  Ger- 
were  disembarked,  the  captain  of  the  man  publicists.  In  this  view  coincide 
Luxor  visited  the  consul-general  of  Fior^,  Vidari,  de  Gioannis,  Mass^,  Bul- 
the  German  empire  and  presented  a  merincq,  Hautefeuille,  Ortolan,  Pin- 
declaration  to  the  effect  that  he  was  heiro-Ferreira,  Kliiber.  Mr.  Westlake, 
ignorant  of  the  contents  of  the  cases,  also,  is  cited  to  the  effect  that  in  prin- 
that  no  communication  had  been  made  ciple  the  transport  of  articles  oou- 
to  him  in  this  relation,  and  that  if  he  traband  of  war  does  not  constitute  an 
had  known  the  contents  he  would  not  act  of  hostility.  If  it  is  not  an  infrac- 
have  received  them.  The  declaration  tion  of  the  law  of  nations  for  a  neutral 
was  received  and  attested  by  the  con-  to  permit  the  sale  to  foreign  countries 
sul  on  May  9,  1879,  and  the  Luxor  of  contraband  of  war,  it  is  not  an  in- 
continued  on  her  voyage,  stopping  at  fraction  of  the  law  of  nations  for  a 
the  several  Chilian  and  Peruvian  ports  neutral  to  transjwrt  such  articles  when 
which  were  on  her  route.  When  she  sold ;  and  Peru,  in  its  code,  has  pro- 
arrived  at  Callao,  she  was  seized  by  the  hibited  neither  the  sale  nor  the  trans- 
order  of  the  government  of  Peru,  and  portation  of  such  articles.  Aside  from 
taken  before  a  prize  co^rt,  on  the  charge  this  point,  it  was  urged  that  war  does 
of  having  violated  neutrality  in  having  not   suspend    the    commerce   between 
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CHAP.  IV.]  PUBLIC   INTERNATIONAL  LAW.  [§  228. 

§  228.  By  recent  high  authorities  the  extension  of  the 
category  of  contraband  has  been  advocated  so  as  to  include 

n«atrals  aud  belligerents ;  and,  though  of  false  papers,  M.  Pradier-Fod4K>  thus 

the  contraband  of  war  of  one  belli-  speaks : — 

gerent  can  be  seized  whenever  found        ^*  Quant  k  la  question  des  circon- 

bj  the  other  belligerent,  transporta-  stances  frauduleuses,  de  faux  papiers 

tion  does  not  taint  the  ship  at  least  et  de  fausse  destination,  je  ne  pensais 

after  the  goods  are  discharged.     The  pas  qu'elle  put  &tre  rdsolue  affirmative" 

exceptional  cases  in  which  confiscation  ment  contre  le  Luxor,  en  se  fondant 

of  the  ship  is   sustained   by  Heffti^,  sur  ce  que  le  connaissement  et  Tordre 

Blnntschli,  and  Woolsey,  are  the  fol-  d'embarquement  portaient  la  mention 

lowing : —  de  *  contenu  non  connu.*       Assurement 

(1)  When  the  ship  is  exclusively  il  etait  impossible  de  croire  que  le 
employed  in  carrying  contraband  of  capitaine  n^eut  pas  connu  le  contenu 
war  ;  des  342  caisses,  et,  sMl  I'avait  ignor6, 

(2)  When  the  proprietor  of  the  ship  11  etit  6i6  trds-ooupable,  il  efit  manqud 
knew  that  the  ship  was  to  carry  con-  aux  devoirs  les  plus  6l6mentaires  do  sa 
traband ;  profession.      Mais,  od  voir  les    faux 

(3)  When  the  contraband  formed  a  papiers  f  Oii,  la  fausse  destination! 
material  part  of  the  cargo ;                      .  Je   voyais  IMndication    tria    incomplete 

(4)  When  the  ship  aud  the  remain-  d'une  destination  /quivoqw,  mais  je  ne 
ing  cargo  belonged  to  the  owner  of  the  voyais  rien  de  plus  autorisaut  une 
contraband;  expropriation  aussi  grave  que  la  con- 

(5)  When  the  transaction  was  cov-  fiscation  d'un  naviro." 

ered  by  fraudulent  papers  and  false  On  the  question  of  the  practice  of 

entries  ;  the  great  powers  in  respect  to  c<mfisca- 

(6)  When  the  ship  was  itself  contra-  tion,  M.  Pradier-Fo<16r6  makes  the  fol- 
band  of  war ;  lowing  striking  remarks  : — 

(7)  When  the  ship  belonged  to  a  **J'avouerai  que  la  conduite  tenue 
party  expressly  bound,  by  the  treaties  par  les  £tats  de  premier  ordre  n'a  pas 
existing  between  his  country  and  the  pour  moi  une  grande  valeur.  Je  me 
country  confiscating,  to  al>stain  from  suis  habitu6,  depuis  que  je  lis  I'his- 
fnmishing  such  articles  to  the  enemy  ;  toire,  ^  voir  taut  dMniquites  commises 

(8)  When  the  ship  resisted  the  ex-  pa^  les  puissances  pr6pond6raiites,  que 
ercise  of  belligerent  rights  on  the  con-  la  conduite  des  grands  Etats,  dans  les 
traband.  questions  internationales,  exerce   peu 

The  Luxor,  it  was  argued,  did  not  d'influence    sur    mon    esprit.      Si    je 

fall   within  any  one  of  these  excep-  voyais  des  usages  constamment  suivis, 

lions.  envertu  de  principes  tellement  univer- 

M.  Pradier-Fod^r6  conceded  that  the  sellement     ou     mOnie     g6iieralement 

captain's    good    faith    could    be    im-  adopt^s,  qu'on  pourrait  les  conHid6rer 

peached,  but  that  even  if  it  was  shown  comme  une  r^gle  tacite  du  droit  des 

that  he  knew  of  the  state  of  the  war  gens,  je  ferais  un  grand  cas  de  cette 

and    the    contents  of   the    packages,  base  de  decision  ;  mais  ce  n'est  pas  ce 

this  did  not  impute  knowledge  to  the  qui  arrive  le  plus  souvent.     Les  pra- 

European  owners.     On  the  question  tiques  des  Etats  varieut  beaucoup  sur 
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§  228.]  COMMENTARIES   ON   LAW.  [CBAP.  It. 

what  may  be  called  constructively  contraband  (nneigentUcb^ 
Kriegs-contrebande,    contrebande     par     accideci^V 
to  de8-  Under  this  head  are  ennmerated  : — 

diplomatic        (1)  Despatches  forwarded  by  a  neutral  on  bebm  ^ 
agents.         ^f  ^  belligerent,  by  which   belligerent  operati^:^^* 
are  furthered.* 

(2).  Vessels  of  transport,  by  which  the  soldiers  or  sail       o^ 
of  a  belligerent  may  reach  him.* 


la  meme  question  donii6) ;  et,  ce  qu'il 
7  a  de  dfioourageant,  o^est  que  trop 
fr^uemment  la  mdme  puissance  con- 
tredit  le  lendemain  ce  qu'ell  a  pratiqu6 
la  veille.  C'est  une  affaire  de  politique, 
o'est-^dire,  d'appr^iation  dee  oppor- 
tunit6s,  de  conscience  de  sa  propre 
force  ou  de  sa  propre  faiblesse.  II  est 
certain  que  si  je  pouvais  dire :  les 
Etats  faibles  ont  la  coutume  d'exercor 
le  droit  de  confiscation,  dans  des  cas 
plus  ou  moins  pareils  &  celui  du  Luxor, 
sans  que  les  £tats  forts  6I^vent  la 
moindre  reclamation,  il  y  aurait  \k  nn 
exemple  d'une  enoourageante  autorit6 ; 
mais  &  quoi  servira-t-il  au  P6rou  que 
je  declare  k  son  gouvernement  que 
TAngleterre,  que  I'Allemagne,  que  les 
£tat8-Unis  d'Am^rique  ont  quelquefois 
confisqu6  des  navires  porteurs  de  con- 
trebande de  guerre,  dans  des  circon- 
stances  h,  peu  pres  semblables  ?  Le 
P6rou  est-il  U^  fitats-Unis  d'Amfirique  ? 
Est-il  I'Allemagne  ?  Est-il  la  Grande 
Br6tagne?" 

The  prize  court  of  Peru  decided, 
however,  in  favor  of  the  confiscation  of 
the  Luxor,  and  the  then  government 
determined  to  retain  and  appropriate 
the  vessel  in  obedience  to  this  decree. 
This,  however,  was  corrected  by  the 
**  Revolution  de  d6cembre  qui  renserva 
la  constitution  et  permit  a  M.  de  Pi6- 
rola  de  saisir  la  dictature."  And  one 
of  the  first  acts  of  M.  Pi6rola  was  to 
return  the  Luxor  to  the  German  Trans- 
portation Company. 
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*  Perels,  §  47;  Oessner,  12th 
115. 

*  Gessner,  12th  ed.,  115,  rejects 
position,  and  is  sustained  by  sev 
French  and  Qerman  authorities, 
despatches,  however,  are  oontral 
is  maintained  in  England,   and 
assumed  by  the  United  States  in 
late  civil  war. 

In  a  case  in  New  York,  where  o\ 
despatches  of  importance   were 
from  Batavia  to  New  York,  and  the:. 
given   unofficially,   without   notloe  » 
their  nature,  to  the  master  of  a  Unt 
States  ship,  to  be  sent  to  aprivate  perso:. 
in  France,  the  ship  was  released  npo^ 
the  captain  testifying  under  oath 
he  was  ignorant  of  the  nature  and  con 
tents  of  the  letters.     The  Rapid,  Ed-^ 
wards,  228.    On  the  oth^r  hand,  th^ 
English  courts  have  held,  with  nndo^ 
harshness,  that  a  vessel  is  not  exempt 
from  confiscation  for  carrying  such  des- 
patches, even  where  it  was  involunta- 
rily pressed  into  the  belligerent  service 
by  force,  or  where  the  character  of  the 
despatches  was  fraudulently  concealed. 
The  Carolina,  4  C.  Rob.  259  ;  The  Ora- 
zerabo,  6  C.  Rob.  436.  Sir  R.  PhilllDoore, 
iii.,  §  272,  sustains  these  oases,  which 
Mr.  Hall  dissents  from,  p.  593.   Blunt- 
schli  (§  803)  maintains  that  military 
despatches  (e.  y.,  orders  of  a  command- 
ing officer  to  a  subordinate  to  carry  on 
military  operations) are  unquestionably 
contraband,  but  that  it  is  otherwise 
with  despatches  professing  pacific  ne- 
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CHAP.  lY.]  PUBLIC  INTERNATIONAL  LAW.  [§  228. 

(8)  Vesaels  transporting  to  their  place  of  destination  diplo- 
matic agents  of  a  belligerent,  sach  agents  being  known  by  the 
officers  of  the  vessel  to  be  on  a  belligerent  errand.  The  last 
point  was  made  by  Mr.  Seward  when  surrendering  to  the 
British  government  Messrs.  Mason  and  Slidell,  Confederate 
diplomatic  agents,  whom  Captain  Wilkes,  commanding  the 
United  States  war  steamer  San  Jacinto,  had  seized  on  the 
English  postal  steamer  Trentagainst  the  captain's  protest,  when 
on  their  way  from  St.  Thomas,  a  neutral  port,  to  England.  The 
British  government  promptly  and  peremptorily  demanded  the 
surrender  of  Messrs.  Mason  and  Slidell,  and  had  this  been 
refused,  war  would  unquestionably  have  ensued.  Mr.  Seward 
acquiesced  in  the  demand,  putting  his  acquiescence  on  the 
ground  that  the  capturing  officer  should  have  referred  the 
question  to  a  prize  court,  but  stoutly  insisting  that  the  ^^  cap- 
tives" were  "contraband."  At  first  the  capture  was  supported, 
not  merely  by  popular  feeling  throughout  the  north,  but  by 
the  opinions  of  some  of  the  most  eminent  lawyers;  and  it  is 

gotiations,  which  are  to  be  regarded  as  to  be  *  official  communications  of  official 
diplomatic  correspondence.  See  cases  peraonsj  on  the  public  affairs  of  the  gov- 
noted  in  Wheaton,  §  504,  Dana's  note,  ernment.'  The  Caroline,  6  Ch.  Rob- 
In  the  Tulip,  Fisher's  Pr.  Cas.,  26,  it  inson's  Rep.  465.  But  to  this  rule 
was  held  that  a  neutral  ship  may,  by  there  is  an  exception  in  the  case  of 
the  law  of  nations,  carry  despatches  communications  to  or  from  a  neutral 
from  a  minister  resident  in  the  neutral  nation,  or  the  hostile  nation's  ministers 
country  to  the  ports  of  the  belligerent  or  consuls  resident  in  the  neutral  na- 
In  the  country  to  which  the  minister  tion." 

belongs.     If  stopped  on  the  high  seas  As  to  the  effect  of  war  upon  the  mail 

by  the  other  belligerent,  however,  the  service j  see  Field,  §§  862,  919. 

duty  of  the  ship's  master,  it  was  held,  **  Lushington  (Naval  Prize  Law,  In- 

'is  to  deliver  up  the  despatches  to  the  trod.,  p.  xii.)  says,  that  to  give  up 

arresting  belligerent.  altogether  the  right   to   search  mail 

The  following  is  from  Mr.   Field's  steamers  and  bags,  when  destined  to 

proposed  international  code  :   **  §  861.  a  hostile  port,  is  a  sacrifice  which  can 

Documents  are  contraband,  when  they  hardly  be  expected  from  belligerents  ; 

are  official  communications  from  or  to  citing  Desp.   of  Earl  Russell   to  Mr. 

officers  of  a  hostile  nation,  and  fitted  to  Stuart,  November   20,    1862:    Parlia- 

aabeerve  the  purposes  of  the  war,  but  mentary  Papers,   No.  Amer.,   No.   5, 

not  otherwise.  1863."     Ibid.  §  862. 

"Sir  William  Scott  interprets  'des-  As  to  arrest  of  diplomatic  agents,  see 

patches,'  treated  of  in  the  decisions  as  supra^  §  168. 
warlike  or  contraband  communications, 
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§  228.]  COMMENTARIES  ON  LAW.  [OHAP.  lY. 

an  interesting  fact  that  at  a  meeting  held  in  Boston  shortly 
after  the  capture  was  reported,  Chief  Justice  Bigelow,  of 
Massnchusetts,  a  judge  both  cautious  and  capable,  declared 
that  Captain  Wilkes's  action  was  fully  justified  by  interna* 
tional  law.  There  is,  indeed,  more  ground  than  is  now  gene- 
rally admitted  for  sustaining  this  contention.  It  is  agreed 
on  all  8ides  that  the  right  of  search  may  be  exercised  in  war;' 
and  that  a  vessel  carrying  contraband  despatches  may  be 
arrested,  and,  as  will  presently  be  seen,  will  be  condemned  in 
a  prize  court,  according  to  the  English  rule,  even  if  the  offi- 
cers be  ignorant  of  the  nature  of  the  despatches,  and,  accord- 
ing to  our  rule,  if  any  complicity  be  established.  It  may 
well  have  been  argued,  in  the  Trent  case,  that  for  the  Trent 
to  carry  diplomatic  agents  of  the  Confederacy  would  expose 
the  vessel  to  condemnation  as  much  as  would  have  been  the 
case  if  the  vessel  -simply  carried  despatches.  To  this,  how- 
over,  the  answer  is  twofold.  In  the  first  place,  the  better 
opinion  is  that  diplomatic  agents,  sent  by  a  belligerent  to  a 
neutral,  are  not  contraband,  since  it  is  always  allowable  for  a 
neutral  to  maintain  diplomatic  relations  with  a  belligerent, 
and  the  mission  of  such  agents  may  be  one  of  peace  as  well 
as  one  for  the  promotion  of  hostilities.'  If  this  position, 
which  is  now  generally  accepted,  be  correct,'  it  is  no  answer 
that  the  Confederate  states  were  not  belligerents.  England 
formally  recognized  them  as  such,  and  this  recognition  was 
based  on  the  fact  that  the  United  States  had  blockaded  the 
ports  of  the  Confederate  states,  and  had  negotiated  with  the 
Confederate  states  treaties  for  exchange  of  prisoners,  both  of 
which  acts  implied  a  recognition  of  belligerency.*  In  the 
second   place,  even  supposing   that   the  Confederate  envoys 

*  Supra^  §  195.  As  sustaining  tlie  That  persons  cannot  bo  contraband 
capture  see  article  in  North  American  of  war  is  maintained  by  Mr.  HaU, 
Rev.,  July,  1862,  by  Prof.  Joel  Parker.  GOO;  by  Mr.  Montague  Bernard,  224; 

*  See  Bluntschli,  §  817 ;  Revue  ma-  and  by  Marquardson,  Der  Trentfall, 
vit.  et  col.,  vol.  xix.  §  14;  Gessner,  where  the  whole  question  is  discussed. 
12th  ed.,  122,  states  that  Prussia,  Aus-  '  Supra j  §  165  ;  in/ra,  §  229. 

tria,  and  France  protested  against  the  *  That  this  belligerency  had  been 
seizure.  As  to  general  right  to  arrest,  actually  recognized  by  the  United 
see  Heffter,  §  161  a  ;  Perels,  §  47.  States,  see  §§  141,  165,  217. 
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CHAP.  IV.]  PUBLIC   INTERNATIONAL   LAW.-  [§228. 

were  contraband,  the  proper  course  would  have  been  to  have 
taken  the  Trent  to  a  prize  court  for  condemnation.  The 
determination  of  the  question  of  contraband  in  such  case  was 
for  a  court  constituted  in  conformity  with  the  law  of  nations, 
and  could  not  be  assumed  by  the  officers  of  the  arresting 
cruiser.  At  the  same  time  it  is  an  international  offence  for 
a  neutral  to  carry  knowingly  to  and  fro  the  diplomatic  agents 
of  one  of  the  belligerents  whose  object  is  the  furtherance  of 
the  wair.*  And  in  case  a  neutral  ship  is  knowingly  lent  to  such 
transport,  whether  of  despatches  or  of  soldiers,  or,  it  may  be, 
of  agents  engaged  in  furthering  the  war,  confiscation  may 
be  adjudged.* 

*  See  the  valuable  criticism  by  Prof,  the  Confederate  government,  so  called, 
Montague  Bernard,  in  his  work  on  to  its  agents  in  £arope.  The  vessel 
English  neatrality  {cf.  Revue  du  Droit  itself  was  allowed  to  pursue  its  way. 
Int.,  ii.  p.  126),  where  he  agrees  that  by  waiver  of  right  as  the  officer  who 
a  neutral  ship,  which  carries  military  made  the  detention  thought,  but  no 
or  civil  agents  of  a  belligerency  on  despatches  were  found.  On  this  trans- 
board,  is  exposed  to  capture  if  the  in-  action  we  may  remark :  (1)  That  there 
tention  to  aid  the  belligerent  plainly  is  no  process  known  to  international 
appears.  law  by  which  a  nation    may  extract 

'  See  Phillimore,   iii.   §  489  ;   Mac-  from  a  neutral  ship  on  the  high  sea  a 

lachlan,  530 ;  Perels,  §  47.  hostile  ambassador,  a  traitor,  or  any 

On  the  Trent  question,  see  further  criminal  whatsoever.  Nor  can  any  ueu- 
articles  in  London  Quarterly  Rev.,  tral  ship  be  brought  in  for  adjudication 
Jan.  1862.  The  question  is  discussed  on  account  of  having  such  passengers 
at  large  by  Mr.  Lawrence,  Com.  sur  on  board.  (2)  If  there  had  been  hoa- 
Wheat.,  iii.  447.  And  see-  English  tile  despatches  found  on  board,  the 
parliamentary  papers,  1862,  North  ship  might  have  been  captured  and 
America.  No.  v.  p.  26,  and,  for  other  taken  into  port ;  and  when  it  had  en- 
references,  supra,  §§  163,  195.  tered  our  waters,  these  four  men,  being 

Dr.  Woolsey  (Int.  Law,  §  184)  takes  citizens    charged  with  treason,   were 

strong  condemnatory  ground.      **The  amenable  to  our  laws.     But  there  ap- 

case  of  the  Trent,"  he  says,  '*  in  which  pears  to  have  been  no  valid  pretext  for 

this   and  several  other  principles   of  seizing  the  vessel.      It   is   simply  ab- 

international  law  were  involved,  may  surd  to  say  that  these  men  were  living 

here  receive  a  brief  notice.     This  ves-  despatches.     (3)"  The  character  of  the 

Bel,  sailing  from  one  neutral  port  to  vessel  as  a  packet  ship,  conveying  mails 

another  on  its  usual  route  as  a  packet  and  passengers  from  one  neutral  port 

ship,  was  overhauled  by  an  American  to  another,  almost  precluded  the  pos- 

captain,   and    four  persons   were  ex-  sibility  of  guilt.     Even  if  hostile  mili- 

tracted  from  it  on  the  high  seas,  under  tary  persons  had  been  found  on  board, 

the  pretext  that  they  were  ambassa-  it  might  be  a  question  whether  their 

dors,  and  bearers  of  despatches  from  presence  would  involve  the  ship  in 
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§  229.]  OOMMBNTARIES  ON  LAW.  [OHAP.  lY. 

§  229.  The  diplomatic  agents  of  a  neutral  power  are  entitled 
to  communicate  with  their  sovereign  through  the 
diplomatic  military  lines  of  a  belligerent  who  is  investing  or 
commuui-^  blockading  the  place  to  which  they  are  accredited  ; 
Seirlover-  ^"^^  ^^^^  ^^^  further  entitled  to  pass  through  the 
eigrn  military  lines  of  the  hostile  nation,  together  with 

blockade  or  their  families,  official  and  personal,  when  necessary 
6  ege.  £^^  ^j^^  purpose  of  reaching  or  removing  from  their 

respective  posts.* 

guilt,  as  they  were  going  from  a  nea-  No  blame  could  be  attached  to  England 
tral  country  and  to  a  neutral  country,  for  recognizing  the  Confederate  States 
(4)  It  ill  Wcame  tlie  United  States — a  as  belligerents,  since  this  recognition 
nation  which  had  ever  insisted  strenu-  did  not  take  place  antil  the  United 
ously  upon  neutral  rights — to  take  a  States  government  had  practically,  as  is 
step  more  like  the  former  British  prao-  stated  above  (supra,  §§  141,  165,  217), 
tioe  of  extracting  seamen  out  of  neutral  recognized  such  belligerency.  It  .  is 
vessels  upon  the  high  seas,  than  like  true,  a  belligerent  envoy  to  a  neutral 
any  modern  precedent  in  the  conduct  may  be  seized  by  the  other  belligerent 
of  civilized  nations,  and  that  too  when  when  on  his  way  over  tbe  latter's  ter- 
she  had  protested  against  this  pro-  ritory.  But  one  belligerent  cannot  in- 
cedure  on  the  part  of  Great  Britain  vade  the  territory  of  a  neutral  for  the 
and  made  it  a  ground  of  war.  As  for  purpose  of  seizing  the  person  of  such 
the  rest,  this  affair  of  the  Trent  has  an  envoy ;  and  if  the  territory  of  a 
been  of  use  to  the  world,  by  commit-  neutral  cannot  be  invaded  for  this  pur- 
ting  Great  Britain  to  the  side  of  neutral  pose,  a  ship  of  a  neutral  cannot  be 
rights  upon  tho  seas."  visited  and  searched  for  the  purpose 
It  may  be  added  that  diplomatic  ne-  of  making  such  arrest.  In. resenting, 
gotiations  by  envoys  passing  between  therefore,  the  arrest  of  Messrs.  Mason 
a  belligerent  and  a  neutral  may  be  and  Slidell,  and  insisting  on  their  re- 
among  the  most  efficient  means  of  re-  storation,  England  made  at  least  some 
storing  peace ;  and,  aside  from  this  progress  to  the  recognition  of  the  doc- 
view,  the  neutral  is  entitled  to  main-  trine  previously  and  subsequently  con- 
tain permanent  official  intercourse  with  tended  for  by  the  American  courts, 
both  belligerents.  Nor  is  it  necessary  that  a  ship  is  to  be  regarded  (except 
that  the  independence  of  the  belliger-  when  carrying  goods  contraband  of 
ent,  in  order  to  secure  these  rights  of  war,  or  contraband  despatches)  as  part 
diplomatic  representation,  should  have  of  the  territory  of  the  state  to  which 
been  acknowledged  by  the  neutral.    It  she  belongs. 

is  enough  that  belligerency  should  be  That  insurgents  may  have  diploma- 
so  acknowledged.  The  fact  that  a  gov-  tic  relations  with  neutrals,  see  supra, 
ernmeut  of  a  territory  having  compli-  §  165. 

cated  business  relations  with  a  neutral        For  some  interesting  details  as  to  the 

state,  should   be  recognized   by   such  Trent  case,  see  Thurlow  Weed's  Life, 

neutral  as  belligerent,  entitles  the  bel-  i.  pp.  034  et  seq. 
ligerent  to  send  envoys  to  the  neutral.        '  Field's  Code  Int.  Law,  §  912,  fur- 
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CHAP.  IV.]  PUBLIC  INTERNATIONAL   LAW.  [§  288. 

§  230.   So  far  as  concerns  the  question  of  seizure,  the  desti- 
nation of  goods  is  determined  by  the  destination  of 
tb^  ship.     Even  though  neutral  goods  are  not  in-   ofehipim- 
tended  to  remain  in  a  hostile  port  to  which  they   SoodB.^ 
are  bound ;  yet  they  are  liable  to  seizure  as  con- 
traband, or  as  tainted  with  blockade  running,  if  in  a  ship 
bound  for- such  port.    On  the  other  hand,  a  neutral  destina- 
tion, fop  a  neutral  ship,  will  protect,  oven  by  the  English  rule, 
neutral  goods  on  such  ship  from  seizure.^    Contraband  goods, 
to  be  open  to  seizure,  must   be  actually  in  prosecution  of 
voyage  to  a  belligerent  port,*  though  the  fact  of  an  intention 
on  the  part  of  the  owners  of  the  vessel  to  stop  at  an  inter- 
mediate neutral  port  will  not  exempt  the  goods  from  seizure.' 

XV.  Blockade. 

§  233.  The  declaration  of  the  treaty  of  Paris  that  a  blockade 
to  be  valid  must  be  effective,  seems  like  a  petitio  „,   ,   , 

^  Blockade 

principii^  amounting  to  little  more  than  the  declara-   must  be 

tion  that  a  blockade  to  be  effective  must  be  effective. 

Bat  when  we  recognize  the  sense  given  to  the  word  effective, 

ther  stating  *Hhat  in  the  Franco-Pras-  by  the  government  of  the  United  States 

sian  war,  during  the  siege  of  Paris,  the  to  have  conceded  it.     (Ibid.,  p.  377.) 

official  despatches  between  the  govern-  But  his  refusal  to  recognize  it  was  based 

ment  of  the  United  States  and  their  partly  on  the    plea    that    a  fortified 

legation  in  Paris,  were  transmitted  to  capital  was   unprecedented   (ibid.,  p. 

and  fro,  across  the  lines,  by  the  belli-  372),  and  partly  upon  the  plea  that 

gerents,  subject,  however,  to  delay  im-  the  French  Republic  had  not  been  re- 

poBed  by  the  military  forces.     Private  cognized,  by  the  German  powers.  (Ibid., 

oorrespondence  and  newspapers  were  p.  365.) 

also  allowed  transmission  into  Paris  in  *  ^  Perhaps  the  same  right  of  comma- 
the  official  despatch  bag,  the  former  nication  with  the  hostile  nation  sliould 
being  examined  to  exclude  everything  be  secured  to  those  public  agents  who 
relating  to  the  war,  and  newspapers  under  the  last  article  may  have  under- 
being  passed  on  a  pledge  that  they  taken  to  use  their  friendly  ot&ces  in 
should  only  be  read  by  the  American  behalf  of  its  members.''  See  Letters  on 
jninister.  Foreign  Relations  of  the  Foreign  Rel.  U.  S«,  1871,  pp.  293,  371, 
United  SUtes,  1871,  pp.  283-287.  403. 

**  The  ri^^  of  the  neutral  government  *  Field's  Int.  Code,  §  858;  Lushing- 

to  communicate  with  its  representative  ton's  Prize  Law,  §  178. 

in  the  besieged  city,  was  not  fully  con-  <  Uobbs  v.  Henning,  17  C.  B.  N.  S. 

ceded  by  Count  Bismarck  (ibid.,  pp.  791. 

291,  363),  although  he  was  understood  *  The  Bermuda,  3  Wall.  514. 
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§  233.]  COMMENTARIES  ON   LAW.  [CHAP.  lY. 

both  in  the  Roman  and  in  oar  own  law,  this  criticism  fades 
away.  To  agree  to  perform  a  duty  effectively  is  a  very  dif- 
ferent thing  from  agreeing  to  perform  it  absolutely  ;  the  latter 
engagement  is  a  guarantee,  the  former  is  an  engagement  to 
perform  the  duty  unless  casus  intervene.*  A  carrier,  for  in- 
stance, does  not  insure  against  a  sudden  frost  which  a  prudent 
person  could  notforesee,  nor  against  peculiar  and  extraordinary 
storms;  nor  even  against  defective  performance  by  employes, 
when  this  defectiveness  arises  from  extraordinary  interferences 
not  to  be  prognosticated.  And  so  it  is  with  blockades.  A 
blockade  to  be  effective  need  not  be  perfect.  It  is  not  neces- 
sary that  the  beleagured  port  should  be  hermetically  sealed. 
It  is  not  enough  to  make  the  blockade  ineffective  that  on 
some  particularly  stormy  night  a  blockade-runner  slid  through 
the  blockading  squadron.  Nor  is  it  enough  that  through 
some  exceptional  and  rare  negligence  of  the  officers  of  one  of 
the  blockading  vessels  a  blockade-runner  was  allowed  to  pass 
when  perfect  vigilance  could  have  arrested  him.  But  if  the 
blockade  is  not  in  the  main  effective — if  it  can  be  easily  eluded 
— if  escaping  its  toils  is  due  not  to  casus  or  some  rare  and 
exceptional  negligence,  but  to  a  general  laxity  or  want  of 
efficiency — then  such  blockade  is  not  valid.^  It  should  be 
added  that  the  position  that  the  right  to  blockade  is  limited 

>  "111  some  cases  where  a  blockading  though,  from  the  peculiar  nature  of  the 
squadron,  from  the  nature  of  the  chan-  coast,  a  large  number  of  vessels  suc- 
nels  heading  to  a  port,  can  be  eluded  ceeded  in  getting  in  and  out  during  the 
with  ease,  a  largo  number  of  successful  whole  continuance  of  the  blockade.'' 
evasions  may  be  insufficient  to  destroy  Hall,  Int.  Law,  618,  citing  Bernard, 
the  legal  efficiency  of  the  blockade.  Neut.  of  Great  Britain,  chaps,  x.  and 
Thus,  during  the  American  civil  war  xii.  **  If  approach  for  inquiry  were 
the  blockade  of  Charleston  was  usually  permissible,  it  will  readily  be  seen  that 
maintained  by  several  ships,  of  which  the  greatest  facilities  would  be  afforded 
one  lay  off  the  bar  between  the  two  to  elude  the  blockade."  Field,  J.,  The 
principal  channels  of  entrance,  while  Cheshire,  3  Wall.  235  ;  S.  P.,  The  Spes, 
two  or  three  others  cruised  outside  5  C.  Rob.  80 ;  The  Charlotte  Christine, 
within  signalling  distance.  This  6  C.  Rob.  101.  That  the  president 
amount  and  disposition  of  force  seems  of  the  United  States  may  declare  a 
to  have  been  thought  by  the  British  blockade  without  the  action  of  con- 
government  amply  sufficient  to  create  gress,  see  The  Sarah  Starr,  Bl.  Pr.  Ca. 
the  degree  of  risk  necessary  under  the  69  ;  The  Amy  Warwick,  2  Sprague, 
English  view  of  international  law,  al-  123  ;  S.  C,  2  Blatch.  635. 
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to  fortified  places  is  regarded  as  no  longer  tenable.'  The 
main  object  of  a  blockade  is  the  closing  of  the  ports  of  a 
belligerent  so  as  to  exclude  him  from  all  commercial  inter- 
course, and  this  is  a  belligerent  right  recognized  on  all  sides.* 
Neutral  vessels  attempting  to  run  such  blockade  are  open  to 
confiscation,  on  proceedings  instituted  by  the  belligerent  im- 
posing the  blockade.  But  war-ships  of  neutrals  are  not  in- 
frequently excepted  from  blockade,  as  was  the  case  with  the 
blockades  instituted  by  the  United  States  government  of  the 
Confederate  ports.* — It  becomes,  in  many  cases,  a  difficult 

1  Heffter,  §  IM ;  Perels,  §  48.  blockade  at  the  time  of  sailing,  her 

'  Kent,     i.     145  ;     Phillimore,     iii.  approaching  the  blockaded  port  for  the 

§  285.  purpose  of  inquiring  there,  is  in  itself 

*  Percls,  §  48.  a  consummation  of  the  offence ;    and 

Unless    the    blockade    be    directed  amounts  to  an  actual   breach.     The 

against  ingress  or  egress  alone,  a  ves-  Cheshire,   3  Wall.   231 ;    The    Delta, 

sel  violates  the  law  of  blockade  hy  Blatchford's  Prize  Cases,  654. 

anjr  positive  act  towards  entering  or  That  a  sovereign  may  blockade  ports 

quitting,  or  by  showing  a  clear  and  in  the  control  of  insurgent  subjects, 

speedy  intention  to  enter  or  leave  a  see  Prize  Cases,  2  Black,  U.  S.  635  ; 

blockaded    port,    except    in    distress.  The  Mary,   Blatchford's   Prize  Cases, 

Field's  Code   Int.  Law,  §   892,  citing  556,  618. 

The    Coosa,    1   Newberry's    Ad.   Rep.  That  a  contract  to  run   a  foreign 

393 ;    The    Hiawatha,    Blatch.    Prize  blockade  is  not  illegal,  see  Whart.  on 

Cases,  p.  1 ;   2  Blatch.  635  ;   The  Em-  Cont.  §  480  ;  Chavasse,  ex  parie^  4  D. 

press,  Blatch.  Pr.  Cas.  p.   175;    Hal-  J.  S.  655;   The  Helen,  L.  R.  1  Ad.  & 

leek's  Intern.  Law,  ch.  23,  §  23.  £c.  1. 

Actual  necessity,  e,  g,,  for  repairs.  The  United  States  courts  pressed  the 

supplies,   or  shelter,   will  justify   an  right  of  arrest  to  a  dangerous  extreme 

entrance  into  a  blockaded  port ;   but  in  the  case  of  the  Springbok  (Blatch. 

the  burden  is  on  the  party  setting  up  Pr.  Ca.  380,  434 ;  5  Wal.  1)  during  the 

the  reality  and  urgency  of  the  neces-  late  civil  war.   This  vessel  left  London 

sity.      The    Major    Barbour,    Blatch.  on    December    9,   1862,   destined    for 

Prize  Ca.  167 ;  The  Sunbeam,  id.  316,  Nassau.     She  was  captured  on   Feb- 

638,  656 ;  The  Diana,  7  Wal.  354.  ruary  3,  1863,  when  on  the  way  to 

If   it  can  be  fully  shown  that  the  Nassau,  and  150  miles  from  that  port, 

purpose  to  run  the  blockade  had  been  by  the  Federal  cruiser  Sonoma.     The 

abandoned,  the  property  is  not  liable  district  court  of  New  York  condemned 

to  confiscation  because  of  the  previous  both  ship  and  cargo.     This  decree  was 

wrongful  purpose.     1  Kent's  Commen-  reversed  by  the  supreme  court  of  the 

taries,  147 ;  and  see,  also.  The  John  United  States   in  December,  1866,  so 

Gilpin,  Blatchford's   Prize  Cases,  291,  far  as  concerns  the  ship,  but  affirmed 

661.  as  to  the  cargo.     There  was  nothing  in 

Unless  there  be  an  excusatory  treaty  the  papers  seized  on  the  Springbok  to 

stipulation,  when  a  ship  knew  of  the  show  that  the  intention  was  to  run  the 
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lion  to  (^etermiDe  whether  the  attempt  to  run  the  blockade 
Idc  out  Bufficiently  to  jastif;  a  seizure.     It  may  happen, 


The    British    goTernment 

■-irviuuslj  (on  March  13,  1863) 

a  ijuestion    to  its    official 

10,   in   an    opinion   signed 

■   n.    Phillimore,   declared 

was  nothing  to  juatify  the 

I  of   the  ItarqiiB  Springlk)k  and 

Brgo ;    and   that   her    majesty's 

ii'nl  would  be  Jnetified  in  de- 

;  tlie  jiamodiate  restitution  of 

)  and  the  cargo,  nitliout  snh- 

to  any  judication  by  an  Amer- 

lu  court."     But,  uotwlthsland- 

I  euipLntic  judgment,  the  liecreo 

[irfms  court  of  the  United 

s    approved    by    the    mixed 

1  iiialituted  at  Waehiugtou 

nee   of  tlie  treaty   between 

|riiish    sad    the    United   Slates 

H  for  the  settlement  of  the 

■1  dispute  between  them.     Tliie 

rtmnrkable,  since  in  a  doou- 

Ipublisliei    in    Waahlngton    on 

[),   1873  (cited  in  Geasuer, 

ftd.,    231},   appears    the  official 

ious  of  Mr.  Fisli,  then  secretary 

,  (a  tht!  counsel  of  the  United 

Id  whkh  it   is   said   that   the 

lent  approres  of  all  the  priie 

IK  given  in  the  United  State*, 

'ml  in  the  COM  of  Che  S/>ria(/boi:. 

sy  to  see  why  Oreal  Britain, 

IS  of  the  seas,  should,  after  the 


United  Stat«8 ;  and  it  !■  ft  nutter  of 
regret  that  Mr.  Fiah's  instrnctioDi  in 
this  respect  were  not  pressed  so  as  to 
secnre  the  repudiation  of  the  dootrin«. 

As  concnrring  in  this  criticiani,  »e« 
Qessuer,  12th  ed.,  p.  231. 

Bluntschli  (p.  4li9)  maintains  that 
the  ruling  of  the  supreme  oourt  in  the 
Springbok  case  is  more  perilons  to  the 
rights  of  neutrals  than  the  doctrine  of 
~  paper  blockade. 

The  question  of  the  liability  of  the 
Springbok  to  confiscation  was  the  sub- 
ject of  diacnasion  by  several  members 
of  the  Institute  of  International  Law 
in  IBBl.  (Kefue  de  droit  int.,  ziv.  328.} 
It  was  agreed  on  all  sides  that  tha 
opinions  of  the  supreme  conrt  of  tho 
United  States  in  this  case  establisbsd  « 
theory  entirely  novel.  At  ft  meeting 
□f  the  institute  at  Qenoa,  In  1B83,  tba 
question  was  brought  fonnally  op  by 
M.  Martens,  an  eminent  pnblioiat  and 
professor  In  the  imperial  school  of  law 
at  St.  Fetcrsbnrg.  That  the  deoiaiou 
of  the  supreme  conrt  on  the  qnestion 
could  not  lie  sustained  was  agreed  to 
by  all  who  took  part  in  the  disonssion ; 
though   it   was   the  general    sense   of 


te   pre 


t  tlial 


vithin 


Qoyaii 


'hifh  I 


.f  the 
,  have  approved  of 

,1   vessels   and   cargoes,   not 

1  ruTiniug  into  a  hlovkadcd 

wJicn  making  a  voyage  be- 

;wo  porta  of  the  neutral  under 

But  that  such  a 

|iu  should   iinve  been  approved 

supreme   court  of  the  United 

1  extraordinary,  as  it  is  in  con- 

:h  the  maritime  policy  uf  the 

QUA 


the  provinci>  of  the  institute  to  pass 
resolutions  condemning  the  artiou  of 
'    courts    in    concrete 


"The  doctrine  of  continued  or  con- 
tinuous voyages,"  aajs  Dr.  Woolsey, 
Int.  Law,  app.  iii.,  n.  27,  "which  Sir 
W.  Scott,  afLernards  Lord  Stowell,  origi- 
nated, deserves  to  be  noticed,  and  may 
be  noticed  here,  although  it  first  arose 
in  reference  to  colonial  trade  with  «n- 
ollier  country,  carried  on  by  neutrals. 
As  the  Knglisb  courts  condemned  such 
trade,  the  neutrals  in  the  first  part  of 
tiiis  century,  especially  shippen  and 
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in  caees  where  a  vessel  is  seized  at  some  distance  from  the 
blockaded  [K>rt,  that  the  allegation  of  blockade  running  may 

ye  disputed.    In  such  cases  it  is  for  the  prize  court  to  deter- 

!ap tains  belonging  to  the  United  States,  the  time  of  setting  sail.    Now  the  doc- 

ried  to  evade  the  rule  hy  stopping  at  trine  of  continued  voyages  has  l>een  so 

I  neutral  port  and  seeming  to  pay  du-  applied  by  our  supreme  court  that  it 

ies,  and  then,  i)erhaps,  after  landing  matters  not  if  the  vessel  stops  at  a  neu- 

rnd  relading  the  cargoes,  carried  them  tral  port,  or  unlades  its  cargo  and  an- 

0  the  mother-country  of  the  colony,  other  vessel  conveys  it  onward,  or  if 
rhe  motive  for  this  was,  that  if  the  formalities  of  consignment  to  a  person 
;ood8  in  question  were  bona  Jide  im-  at  the  neutral  port,  or  the  payment 
>orted  from  the  neutral  country,  the  even  of  duties  are  used  to  cover  the 
ransaction  was  a  regular  one.  The  '  transaction,  provided  destination  to  the 
»nrts  held,  that  if  an  original  inten-  blockaded  port,  or,  in  the  case  of  con- 
ion  could  be  proved  of  carrying  the  traband,  to  the  hostile  country,  can  be 
^oods  from  the  colony  to  the  mother-  established,  the  ship  on  any  part  of  its 
M>untry,  the  proceedings  in  the  neutral  voyage,  and  the  cargo  before  and  after 
erritory,  even  if  they  amounted  to  being  landed,  are  held  to  be  liable  to 
anding  goods  and  paying  duties,  could  confiscatioh.  Or,  if  again  the  master 
lot  overcome  the  evidence  of  such  in-  of  the  vessel  was  ordered  to  stop  at  the 
ention  ;  the  voyage  was  really  a  con-  neutral  port  to  ascertain  what  the  dan- 
inned  one  artfully  interrupted,  and  ger  was  of  continuing  the  voyage  to 
.he  penalties  of  law  had  to  take  effect,  the  blockaded  harbor,  still  guilt  rested 
Evidence,  therefore,  of  original  inten-  on  the  parties  to  the  transaction  as 
ion  and  destination  was  the  turning-  before.  All  this  seems  a  natural  ex- 
;>olnt  in  such  cases.  See,  especially,  tension  of  the  English  principle  of  con- 
;he  case  of  the  Polly,  Robinson's  Rep.,  tinued  voyages,  as  at  first  given  out; 
i.  361-372 ;  the  cases  of  the  Maria  and  but  there  is  danger  that  courts  will  in- 
)f  the  William,  ibid.,  v.  365-372  and  fer  intention  on  insufficient  grounds. 
$85-406,  and  the  cases  there  men-  A  still  bolder  extension  was  given  to  it 
^ioned.  by  our  courts  in  the  case  of  vessels  and 

*'  The  principle  of  continued  voyages  goods  bound  to  the  Rio  Gran<le,  the 

nrill  apply  when  cases  of  contraband,  goods  being  then  carried  up  by  lighters 

ittempt  to  break  blockade,  etc.,  come  to  Matamoras.     We  could  not  prohibit 

ap  before  courts  which  accept  this  Eng-  neutrals    from   sending  goods   to  the 

lish  doctrine.     In  our  late  war  many  Mexican  side  of  that  river ;   but  if  it 

British  vessels   went  to  Nassau,  and  could  be  made  to  appear  that  the  goods 

either  landed  their  cargoes  destined  for  were  destined  for  the  side  belonging  to 

Confederate  ports  there  to  be  carried  the  United  States,  that  was  held  to  be 

forward  in  some  other  vessel,  or  stopped  sufficient  ground  for  condemnation  of 

It  that  port  as  a  convenient  place  for  a  them ;  although,  in  order  to  reach  their 

aew  start  towards  Charleston  or  some  destination,  they  would  need  overland 

)ther  harbor.     If  an  intention  to  enter  carriage  over  neutral  territory.     See 

1  blockaded  port  can  be  shown,  the  Prof.  Bernard's  Brit.  Neutral.,  307-317, 
ressel  and  the  cargo,  as  is  said  in  the  and  comp.  Dana's  note  231  on  Wheaton, 
text,  are  subject  to  capture  according  §  508." 

U>  English  and  American  doctrine  from  To  the  effect  that  a  blockade  once 
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mine  as  to  the  liability  of  the  seized  ship.     A  neutral  makiD 
the  blockaded  port  from  necessity  in  ease  of  disaster  is  exempt  e 
from  capture.^    A  vessel,  also,  may  without  liability  to  cot:^. 
demnation,  sail  on  an  alternative  destination  to  a  blockade<7 
port,  with  the  intention  to  go  elsewhere  if  it  prove  that  the 
blockade  is  continued.^ — Whether  the  possession  of  a  port  lyj 
the  land  forces  controlling  the  blockade  terminates  the  bloclc- 
ade  has  been  much  discussed.     The  negative  has  been  held 
by  the  supreme  court  of  the  United  States;*  the  affirmative 
by  the  mixed  commission  appointed  under  the  treaty  of  Waab- 
ington  at  the  close  of  the  late  civil  war.* 

§  284.  To  constitute  a  binding  blockade,  it  is  necessary  tba^ 
the  neutral  to  be  affected  should  have  notice  that  the  blocVc- 
ade  exists.    No  particular  form  of  giving  notice  is  requisite* 


established  and  notified  is  presumed  to 
continue,  see  The  Baigorrj^  2  Wall. 
474 ;  The  Circassian,  id.  134. 

That  sailing  from  a  home  port  with 
intent  to  break  a  blockade  is  a  breach 
of  blockade,  see  Fitzsimmons  v.  Ins. 
Co.,  4  Cranch,  185 ;  Yeaton  v.  Fry,  5 
Cranch,  335 ;  The  Circassian,  2  Wall. 
135  ;  The  Admiral,  3  Wall.  603.  That 
a  blockade  must  be  effectual,  see  The 
Peterhoff,  5  Wall.  28  ;  but  that  it  is  not 
vacated  by  casus^  such  as  a  storm  dis- 
persing the  blockading  ship,  see  The 
Columbia,  1  C.  Rob.  154  ;  The  Hoffnung, 
6  C.  Kob.  116;  Radcliff  r.  Ins.  Co.,  7 
Johns.  38. 

A  blockade  does  not  preclude  a  ves- 
sel which  entered  the  port  before  its 
institution  from  coming  out  with  a 
cargo  bonajide  purchased  and  laden  be- 
fore the  blockade  l)egan.  The  Vrow 
Judith,  1  C.  Rob.  150;  The  Gerasimo, 
11  Moore  P.  C.  88  ;  Olivera  v,  Ins.  Co., 
3  Wheat.  185 ;  Prize  Cases,  2  Black, 
635.  In  the  volume  of  Blatchford's 
Prize  Cases  will  be  found  a  series  of 
decisions  as  to  what  constitutes  evi- 
dence of  intent  to  run  a  blockade. 

1  Perels,  §§  48,  51.     But  the  neces- 
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sity  must  be  imperative.    The  Di3 
7  Wall.  354. 

«  Naylor  p.  Taylor,  9  B.  &  C.  "7 
Sperry  v.  Int.  Co.,  2  Wash.  C.  C. 

»  The  Baigorry,  2  WaU.  474; 
Josephine,  3  WaU.  83. 

*  Lorimer's  Law  of  Nations,  14&«- 

**A  British  ship.  The  Circassian, 
actually  seized  and  confiscated  hy 
American  prize  courts  for  attemp*^ 
to  run  the  blockade  at  New  Orle^ 
after  New  Orleans  had   been  re 
and  was  in  possession  of  the  do: 
and  she  was  restored  only  under      '^ 
mixed   commission   appointed   by      "^ 
treaty  of  Washington  at  the  closc:^ 
the  war.     The  commission  held  t 
as   the  blockade  was  terminated 
the  recapture,  the  right  of  a  belligei 
to  exercise  the  privileges  which  it 
ferred  against  a  neutral  vessel 
an  end."     Lorimer^s  Law  of  Natio 
145.    The  point  decided  in  The  Ciri 
sian,  2  Wall.  135,  was  that  the  saili 
from  a  neutral  port,  with  intent  to  r 
a  blockade,  exposes  a  vessel  to  oon 
cation  at  any  place  at  which  she  m 
be  seized. 

B  This  is  fully  and  ably  discussed 
Gessner,  12th  ed.,  p.  197. 
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len  daly  given,  the  subjects  as  well  as  the  governments  of 
itral  states  are  bound.    Notice  may  be  express, 
k  particular  government,  or  to  a  ship,  or  it  may  be  ^nd'totent 
srred  from  all  the  facts,  among  which  notoriety   Jj  '^ tad^® 
o  be  especially  considered.*   A  notice  to  a  foreign   must  be 
remment  is  notice  to  all  the  subjects  of  such  gov- 
.ment.' — To  proceed  to  the  mouth  of  the  blockaded  port  on 
»   plea  of  there  seeking  information,  exposes  the  vessel  to 
ious  suspicion  ;'  and  the  mere  hovering  round  a  blockaded 
rt,  as  if  to  seize  some  unguarded  point  to  enter,  is  ground 
seizure.* 

\  236.  A  vessel  condemned  for  breach  of  blockade,,  either  in- 
itional  or  actual,  is  subject  to  confiscation ;  and  the  veesei  at- 
fico  is  also  subject  to  confiscation  unless  it  should   tempting  to 

^  •*  run  block- 

shown  that  the  owners  of  the  cargo  were  inno-  ademaybe 

It  of  any  intention  to  break  the  blockade.*    The  <^^°««*^ 

3se1,  so  it  has  been  held,  is  open  to  seizure  at  any  time  dur- 

5  tlie  return  voyage,  though  she  cannot  be  seized  after  she 

aches  the  home  port.*    But  by  high  authorities^  it  has  been 

'  The  Adelaide,  2  C.  Rob.  111.  of  nations  apon  this  point.    The  inten- 

'  The  Neptunutf,  2  C.  Rob.  110 ;  The  tion  mast  be  manifested  in  snch  man- 

awatha,  Blatch.  Pr.  1.  ner  as  to  be  equivalent  to  an  attempt. 

'  See  The  Spes,  5  C.  Rob.  72;  The  Fitzsimmons   u.  Newport   Ins.   Co.,  4 

ephine,  3  Wall.  83 ;  The  Admiral,  Cranoh,  185. 

Tail.  603.  In  the  absence  of  snch  a  treaty,  the 

The  Charlotte  Christine,  6  C.  Rob.  courts  do  not  require  notice ;   Field's 

;  The  Gute  Erwartnng,  6  C.  Rob.  Code  Int.  Law,  §  892,  citing  1  Kent 

1;  Radcliff  p.  Ins.  Co.,  7  Johns.  38;  Com.    150;  The  Circassian,   2  Wall. 

3  Cornelius,  3  Wall.  214.  135 ;   Wheaton  on  Capture,  193-207 ; 

lie  treaty  between  the  United  States  The  Hallie  Jackson,  Blatohford's  Prize 

I  Great  Britain  "proyides  that  every  Cases,  2,  41 ;  The   Empress,  id.   175  ; 

sel  may  be  turned  away  from  every  except  where  the  vessel  sails  without 

ckaded  or  besieged  port  or  place,  a  knowledge  of    the   blockade ;    The 

ich  shall  have  sailed  for  the  same  Nayade,  1  Newberry's  Adm.  Rep.  366. 

^oat  knowledge  of  the  blockade  or  '  The  Panaghia  Rhomba,  12  Moore's 

ge;  but  she  shall  not  be  detained,  P.  C.  168;   The  Neptunus,  3  C.  Rob. 

r  her  cargo,  if  not  contraband,  be  173 ;  The  Alexander,  4  C.  Rob.  93. 

iJiseated   unless,   after   notice,   she  •  Wheaton,    Part  IV.   ch.   v. ;   The 

ill  again  attempt  to  enter  ;  but  she  Welvaart  Van  Pillaw,  2  C.  Rob.  128  ; 

^  be  permitted  to  go  to  any  other  The  Yuffrow  Maria,  3  C.  Rob.  147. 

^  or  place  she  may  think  proper.  f  Hautefeuille,  iii.  151 ;  Bluntschli, 

i  thiB  treaty  is  conceived  to  be  a  §  836 ;  Gessner,  229  ;  Perels,  §  57. 
'^ci  exposition  of  the  present  law 
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held  that  the  right  of  blockade  is,  from  the  uatare  of  things, 
to  be  limited  to  the  vicinity  of  the  place  blockaded. 

XVI.  Rights  of  Nbutrals. 

§  238.  Kot  much  injury  can  be  done  by  a  belligerent  to  the 
trade  of  the  other  belligerent  with  neutrals  by  land, 
neutra?8^to    ^^^^^  ^^  ^^  ^y  descents  on  lines  of  railway  carriages 
t^tld  pasfiiJig  through  the  belligerent  state.    It  is  other- 

wise with  regard  to  the  high  seas.  A  belligerent, 
possessed  of  an  active  navy,  may  scour  the  ocean  for  prey,  and 
by  declaring  that  enemies'  goods  may  be  pursued  under  any 
flag,  may  inflict  great  injury  on  neutral  commerce.  This  was 
the  course  taken  by  England  during  the  Napoleonic,  wars ; 
and  it  was  to  meet  these  supposed  aggressions,  based  as  they 
were  on  the  right  of  search,  and  extended  so  as  to  include  the 
right  to  impress  British  sailors  on  American  ships,  that  the 
war  of  1812  was  declared  by  the  United  States.*  This  war 
was  closed  without  any  settlement  of  this  vexed  issue ;  but 
though  the  claim  to  impress  has  never  been  subsequently 
pressed,  the  position  that  free  ships  make  free  goods  has  never 
been  admitted  by  England.  Another  amendment  to  the  old 
law  has  lately  been  earnestly  urged,  i.  e.,  that  no  traps,  tor- 
pedoes, or  sea  mines,  should  be  permitted  on  the  open  sea.* 

§  239.  It  is  elsewhere  seen  that  the  territory  of  a  neutral 

Neutral  ter-  ^^^^^®  ^^'  ^Y  ^^^  ^^^  ^^  nations,  protected  from  inva- 
riiory  and  sion  by  the  forccs  of  another  state,  unless  in  case  of 
to  be  in-  war.'  Heucc  it  is  a  violation  of  the  law  of  nations 
vaded.  ^^  make  neutral  territory  the  site  of  a  collision  be- 
tween belligerents,  or  for  one  of  the  belligerents  even  to  cross 
the  boundary  of  such  neutral  state  for  the  purpose  of  pursuing 

»  Suproy  §  194.  Devoirs  de  Neutrality,  1877 ;  Nys,  La 

«  Holtzendorff,  ut  supra,  1249  ;  citing  Guerre  Maritime,  1881 ;  Sohiattarelli, 

Russell's  New  Maritime    Law,   1856 ;  11  Diritto  della  Neutralita,  1880 ;  Pe- 

Macqueen,  Law  of  War  and  of  Neu-  rels,  op.  oit.,  §  39. 

trality,  1862 ;  Gessner,  Les  Droits  des  When  there  is  a  seizure  of  neutral 

Neutres,  1876 ;  Bernard,  Neutrality  of  property  in   case  of  necessity,  ample 

Great  Britain  during   American  Civil  redress  should  subsequently  be  made. 

War,  1871;  Hall's  Rights  and  Duties  Phillimore,  ii.  (1882)  7. 

of  Neutrals,  London,  1874;  Louis,  Des  *  Supra,  §§  146,  186;  infra,  §  24S. 
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or  of  evading  the  forces  of  the  other  belligerent.*  A  neutral 
state,  also,  is  not  bound  to  receive  in  its  waters  the  ships-of-war 
of  belligerents,  though  it  may  grant  the  privilege,  if  it  grants 
it  to  the  vessels  of  both  belligerents.  In  cases  of  necessity,  an 
asylum  should  not  on  any  pretence  be  refused.'  The  mere  transit 
of  belligerent  ships-of-war  through  neutral  territorial  waters 
is  permitted  when  such  waters  are  the  margin  of  the  open  seas. 
Cat  the  use  of  the  territorial  waters  of  a  neutral  state  cannot 
by  the  law  of  nations  be  granted  to  a  belligerent  for  warlike 
purposes,  or  for  the  purposes  of  equipment  with  munitions  of 
war.*  It  is  otherwise  with  regard  to  repairs  and  obtaining 
provisions  and  coal ;  though,  as  we  shall  see,  a  neutral  cannot 
open  a  depot  for  the  permanent  supply  of  coal  and  provisions 
to  belligerent  cruisers.  And  the  stay  of  belligerent  cruisers 
in  a  neutral  port  is  usually  limited  by  proclamations  of  the 
neutral  government  to  twenty-four  hours,  unless  a  longer  time 
be  required  by  stress  of  weather  or  by  the  necessity  for  repairs. 
It  is  settled  that  a  belligerent  cruiser  cannot  be  permitted  to 
pursue  a  ship  of  the  other  belligerent  into  neutral  waters,  or, 
d  fortiori^  to  engage  in  direct  warfare  in  such  waters.*  It  has 
been  argued  that  a  belligerent  cruiser,  when  pursued,  cannot 
be  granted  an  asylum  in  a  neutral  port,  except  on  condition 
of  going  out  of  service  during  the  war,  though  the  prepon- 
derance of  opinion  is  against  this  view.*  But  it  is  generally 
agreed  that  it  is  not  permissible  for  a  belligerent  cruiser  to 
pursue  a  cruiser  or  merchant  vessel  of  the  other  belligerent 
immediately  on  the  latter  leaving  the  neutral  port.  Before 
Buch  pursuit  is  permitted,  twenty-four  hours  should  inter- 
vene.*— Whether  a  belligerent  has  a  right  to  complain  of  an 
invasion  of  neutral  rights,  or  whether  this  right  is  reserved 
exclusively  to  the  offended  neutral,  has  been  much  discussed. 
Tliere  can  be  no  question  that  the  neutral  has  a  right  to 
amends  from  the  offending  belligerent.  And  the  better 
opinion  is  that  the  belligerent  against  whom  an  unjust  advan- 

»  Si^ra,  §§  138,  146  ;  infra,  §  248.       162 ;  The  Vrow  Anna  Catharina,  5  C. 
*  The  Anna,  5  C.  Rob.  332.  As  to  ter-    Rob.  20 ;  1  Kent's  Ck>m.  120. 
ritorial  waters,  see  supra,  §§  186  et  seq.        *  Calvo,  ii.  408 ;  Perels,  §  40. 
»  Ibid. ;  Twee  Gebroeders,  3  C.  Rob.        «  Perels,  §  40. 

•  Ibid. 
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tage  is  thus  taken  has  a  right  to  redress  from  a  neatral  sove- 
reign who  permits  his  neutrality  to  be  thus  invaded.^  It  is, 
however,  settled  that  when  neutral  waters  have  been  invaded 
by  a  belligerent,  a  party  whose  property  has  been  seized  on 
such  invasion  has  no  right  to  demand  restoration  on  this 
ground ;  the  neutral  state  whose  waters  have  been  thus 
invaded  being  the  proper  party  to  interpose.* 

§  240.  The  limits  of  neutrality  vary  in  proportion  to  the 

variation  of  the  interests  dependent  on  peace.  When 
comiuioned  ^^^  Europe  was  involved  in  the  Napoleonic  wars,  the 
stences^™     maintenance  of  the  rights  of  neutrals  was  mainly 

dependent  on  the  United  States ;  while  the  rights 
of  belligerents  were  pressed  to  their  utmost  limits  by  Eng- 
land and  Prance.  In  our  own  civil  war,  the  position  was  re- 
versed. We  were  belligerents,  and  as  far  as  we  were  concerned, 
all  other  civilized  nations  were  neutrals.  In  the  former  era, 
the  tendency  of  all  European  courts  was  to  depress,  in  the 
latter  era,  the  tendency  of  the  same  courts  was  to  exalt  the 
rights  of  neutrals.     Another  influence,  of  a  less  selfish  nature 

*  See  Lawrence's  Wheat.,  note  217  ;  The  president  of  the  United  States  is 

Dana's    Wheat.    208 ;    and    note    by  authorized  bj  statute  to  employ  force 

Holmes  to  1  Kent's  Com.  117-8.  to  compel  any  vessel  which   violates 

■  The  Sir  William  Peel,  5  Wall.  517  ;  our    neutrality    to   leave    the    coast. 

The  Adela,  6  Wall.  266  ;  and  see  The    U.  S.  v,  Kazinski,  2  Sprague,  7 In 

Etrusco,  3  C.  Rob.  162,  note.  The  Anne,  3  Wheat.  435,  The  Sir  Wil- 

In  The  Anna,  5  C.  Rob.  373,  385,  Sir  liam  Peel,  5  Wall.  517,  it  was  held  that 

W.  Scott  held  that  where  a  vessel,  in  the  validity  of  a  capture  on  neatral 

order  to  escape  visitation  and  search  waters  could  only  be  questioned  by  the 

by  a  belligerent  cruiser,  fled  to  an  un-  neutral  state. 

inhabited  mud  island  in  front  of  the  **  Our  courts  held"  (during  the  war 
mouth  of  the  Mississippi,  being  neu-  between  France  and  England),.*' and 
tral  territory,  where  she  was  captured  they  continue  to  hold,  that  if  the  cap- 
by  the  cruiser,  this  was  not  an  inva-  tur«»  be  made  within  the  territorial 
sion  of  neutral  rights.  limits  of  a  neutral  country  into  which 

In  this  country  it  has  been  held  that  the  prize  is  brought,  or  by  a  privateer 

a    belligerent    cruiser,   violating    our  which  has  been  illegally  equipped  in 

neutrality  laws,   can   be   seized     and  such  neatral  country,  the  prize  courts 

brought  to  one  of  our  prize  courts  for  of  that  country  not  only  possess  the 

judicial  action.     The  Marianna  Flora,  power,  but  it  is  their  duty  to  restore 

11  Wheat.  2.     See,  however,  case  of  the  property  to  the  owner."    Mr.  Law- 

Cagliari,  cited  Dana's  Wheaton,  note,  rence.  North  Am.  Rev.,  July,  1878,  p. 

240;  Lawrence's  Wheat.,  note,  84;  1  26. 
Holmes's  Kent,  122. 
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bas  lat«ly  tutervened.  It  is  felt  that  the  policy  of  interna- 
tional law  IB  to  encourage  neatrality  as  pro  binlo  diacoaraging 
nrar ;  and  in  order  to  encourage  neutrality  it  is  essential  that 
it  ehoald  not  be  subjected  to  any  unnecessary  burdens. — The 
t>ookB,  it  should  be  added,  speak  of  "  imperfect"  neutrality, 
in  which  a  neutral  gives  contraband  support  to  both  belli- 
^rents.  But  such  imperfect  neutrality  only  exists  as  a  matter 
■>f  arrangement  between  parties. — The  duties  of  a  neutral  may 
ae  said  to  vary  with  the  conditions  of  the  times  in  two  re- 
ipects:  (1)  Engines  of  destruction,  formerly  not  recognized  as 
»>ntrahand,  may  become  contraband  when  turned  to  warlike 
[purposes.  (2)  Neutrality,  aa  the  skill  with  which  police  re- 
itraiuts  can  be  evaded  each  year  increaaea,  varies  as  to  its 
Inties  with  the  capacity  of  the  neutral  state  to  prevent  aid 
being  surreptitiously  given  to  helligerenta,  and  with  the  in- 
crease of  facilities  by  which  neutrality  can  be  infringed,  even 
though  vigilant  watch  be  kept.  Neutrality  should  not  be 
made  bo  burdensome  aa  to  become  intolerable. 

§  241.  It  must  be  remembered  that  international  neutrality 
and  municipal  neutrality  are  nut  convertible.  A 
state,  for  instance,  may,  from  excessive  caution,  pro-  tionli'tnd 
hibit  its  subjects  from  selling  to  foreigners  muni-  ^u°I^^' 
tions  which  might  be  used  to  aid  auch  foreigners  in  noicon- 
a  war  in  which  they  are  engaged  ;  but  this  will  not 
by  itself  make  such  state  liable  to  the  belligerent  thereby 
injured  for  ita  negligence  in  permitting  ita  own  restrictions 
ID  this  respect  to  be  transgreased.  On  the  other  hand,  a  state 
may  be  very  lax  in  the  reatrictiona  it  imposes  in  this  relation 
on  its  own  subjects;  but  this  laxity  will  not  relieve  it  from 
liability  to  other  nationa  whom  it  may  have  injured  by 
permitting  its  subjecta  to  afford  to  belligereuta  aid  forbidden 
by  the  law  of  nations.  In  other  worda,  the  liability  of  a 
nation  for  a  breach  of  neutrality  is  gauged  not  by  its  own  law 
but  by  the  law  of  natious.  This  position  was  taken  by  the 
government  of  the  United  States  during  G-eneral  Washing- 
ton's administration,  and  by  the  British  government  in  tho 
Alabama  controversy.'    As  a  matter  of  fact,  the  neutrati| 

>  Sm  Whsrt.  Crim.  Law,  8th  ed.,  S  IGOl. 
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statutes,  both  of  Great  Britain  and  of  the  United  States,  im- 
pose much  severer  restrictions  in  this  respect  on  subjects  than 
the  law  of  nations  imposes  upon  sovereigns.  The  history  of 
legislation  and  of  public  opinion  in  the  United  States  on  this 
topic  is  of  peculiar  interest,  not  only  as  showing  that  our  legis- 
lation imposing  neutrality  is  more  stringent  than  the  law  of 
nations ;  but  as  marking  the  extent  to  which  public  opinion 
is  swayed  to  and  fro  by  the  varying  necessities  of  epochs. 
General  Washington,  in  a  message  of  December  3, 1798,  said : 
"  The  original  arming  and  equipping  of  vessels  in  the  ports  of 
the  United  States  by  any  of  the  belligerent  parties  for  military  ser- 
vice^  offensive  or  defensive,  is  deemed  unlawful ;"  and  this,  in 
condemning  the  intrusion  of  a  belligerent  on  neutral  soil  for 
the  purpose  of  fitting  out  belligerent  armaments,  is  unquestion- 
ably a  rule  of  the  law  of  nations.  There  is  nothing  in  this  re- 
markable message,  so  often  appealed  to  at  home  and  abroad  as 
giving  the  true  tests  of  international  neutrality,  which  declares 
that  the  fitting  out  of  an  armed  vessel  intended  to  be  delivered 
to  a  belligerent  in  his  own  port  is  forbidden  by  the  law  of 
nations.  The  neutrality  act  adopted  by  congress  for  the  pur- 
pose, not  of  defining  the  law  of  nations,  but  of  prescribing  the 
duty  of  citizens  to  the  national  government,  undoubtedly 
made  it  penal  to  fit  out  and  arm  vessels  with  intent  that 
they  should  be  employed  in  the  belligerent  service  of  a  foreign 
state ;  but  this  statute,  passed  from  excessive  caution,  for  the 
purpose  of  keeping  the  new  republic,  as  far  as  possible,  out  of 
the  tempestuous  war  then  raging  in  Europe,  was  never  re- 
garded, as  we  have  seen,  as  determining  the  duties  of  the 
United  States  when  a  neutral  to  foreign  belligerents.  It  is 
true  that  during  the  late  civil  war,  the  state  department,  in 
some  of  its  utterances,  announced  that  this  and  kindred 
statutes  formed  the  standard  of  international  obligation.  It 
is  a  matter  of  regret  that  this  position  should  have  been 
taken;  for,  if  such  were  the  ease,  and  if  these  statutes  should 
be  regarded  as  permanently  committing  the  United  States  to 
maintain  internationally  what  the  statutes  ordain  for  muni- 
cipal purposes,  this  would  involve  not  only  a  repudiation  of 
the  liberal  doctrines  in  this  relation  laid  down  by  the  supreme 

3412 


CHAP.  IV.]  PUBLIC  INTERNATIONAL  LAW.  [§  241. 

<K>nrt  of  the  United  States  in  the  Santissima  Irinidadj^  but 
Tvoald  fasten  on  us,  not  as  a  statutory  rule  which  may  be  to- 
morrow repealed,  but  as  a  permanent  principle  of  international 
law,  a  doctrine  which,  if  carried  out  exhaustively,  would  not 
only  cripple  some  of  our  most  important  industries,  but  would 
Teqaire  from  us  enormous  outlay,  and  an  oppressively  ubi- 
^aitons  military  home  police.     But  whatever  we  may  say  as 
to  the  wisdom  of  the  expressions  of  the  state  department  in 
'this  respect,  there  is  no  question  that  judicial  as  well  as  poli- 
tical opinion  in  the  United  States  has  swung  back  again  to 
its  old  bearings.    Our  neutrality  statutes  are  again  accepted 
"With  the  interpretation  put  on  them  in  the  Santissima  IVini- 
4iad^  the  qualification  being  acknowledged  that  they  prescribe 
'the  duty  of  our  citizens  to  the  United  States,  not  that  of  the 
TTnited  States  to  foreign  governments;  and  even  were  this 
not  the  case,  the  ruling  in  that  case,  that  by  the  law  of  na- 
tions a  neutral  is  not  bound  to  prevent  its  subjects  from  sell- 
ing armed  vessels  to  a  belligerent,  has  never  been  judicially 
modified;  and  the  Federal  government  has  again  accepted 
this  view  even  as  determining  the  scope  of  our  own  statutes. 
"We  have,  as  a  country,  exhaustless  mines  of  iron  and  coal ; 
and  though  we  may  not  be  able  to  build  steamships  as  cheaply 
as  they  are  built  in  Great  Britain,  yet  the  difierence  is  but 
alight,  and   there  may  be  many  reasons,  based  in  part  on 
patent  rights  to  specific  munitions  of  war,  in  part  on  political 
relations,  which  might  lead  a  foreign  nation  to  purchase  ships 
in  our  dock  yards  rather  than  in  those  of  Glasgow,  or  Liver- 
pool, or  Belfast.    The  industry  is  one  of  importance ;  it  is  one 
of  the  prime  factors  of  national  power ;  it  enables  a  powerful 
nation  to  stand  by  herself  as  against  the  world,  and  to  pro- 
tect her  ports,  no  matter  what  may  be  the  invader's  naval 
strength.    Now  it  so  happens  that  since  the  civil  war  we  have 
been  constantly  supplying  with  armed  ships  foreign  nations 
in  a  state  of  belligerency  either  actual  or  prospective.    There 
has  not  been  a  single  ofiicial  intimation  that  sales  of  this  kind 
are  illegal.    Were  a  prosecution  to  be  ordered  against  parties 

>  The  Santissima  Trinidad,  7  Wheat,  commerce,  to  a  belligerent,  is  not  per  te 
283,  where  it  was  held  that  the  sale  of  illegal,  though  such  ships  may  be  ez- 
armed  ships  or  munitions,  as  articles  of    posed  to  confiscation. 
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makingr  such  saleR,  there  can  be  no  question  that  the  ruling  in 
the  Saniissima  Trinidad  would  be  repeated,  and  the  defen- 
dants in  such  cases  acquitted.  And  even  were  it  otherwise, 
and  the  sales  were  to  be  held  illegal  by  our  municipal  law, 
that  municipal  law  would  not  be  held  to  modify  the  law  of 
nations,  and  make  our  government  liable  to  the  offended 
belligerent  for  its  omission  to  stop  such  sales.*  K"o  doubt  to 
carelessly  or  knowingly  permit  an  armed  cruiser  to  be  manned 
in  a  neutral  port,  and  sent  out  from  such  port  to  prey  on  belli- 
gerent commerce,  or  to  form  part  of  a  belligerent  navy,  is  a 
breach  of  neutrality,  just  as  to  permit  a  land  force  to  be  organ- 
ized for  a  belligerent  on  neutral  soil  is  a  breach  of  neutrality. 
But  for  a  neutral  to  sell  a  ship,  even  an  iron  clad,  to  a  belli- 
gerent, such  ship  not  being  manned  and  armed  in  the  neutral 
port,  is,  as  will  be  hereafter  seen  more  fully,'  no  more  a  breach 
of  neutrality  than  for  a  neutral  to  permit  able-bodied  men  to 
emigrate  to  a  belligerent  state. 

§  242.  The  policy  of  the  United  States  is  to  maintain  neutral 
immunities  for  the  following  reasons: — 

(1)  The  probabilities  of  wcir  are  far  less  with  us  than  with 

the  great  European  states.      From   the  nature  of 

the  United     things,  points  of  friction  between  the  United  States 

mafntaiu^   and  foreign  nations   are   comparatively  few.      We 

iieutrai         have  an  ocean  between  us  and  the  ereat  armed  camps 

immunities.  i  i  i  -i  m  . 

of  the  old  world  ;  and,  while  there  are  innumerable 
questions  as  to  which  one  European  state  may  come  into  colli- 
sion with  another,  the  only  points  as  to  which  we  would  be 
likely  to  come  into  collision  with  a  European  state  are  those 
concerned  in  the  maintenance  of  neutral  rights.  It  was  to  main- 
tain such  rights  that  we  went  to  war  in  1812 ;  and,  except 
during  the  abnormal  and  exceptional  spasm  of  the  late  civil 
war,  our  national  life  has  heretofore  been  the  life  of  a  neutral 
and  a  vindicator  of  neutral  rights.  And  neutrality,  when  our 
system  took  shape,  was  arduous.  The  world  wa^  ab8orl)ed  in 
the  tremendous  contest  between  France  on  the  one  side,  and 
England,  with  her  allies,  on  the  other.     At  times  we  were  the 

'  That  this  is  the  rule  in  England,         «  Infra,  §  249. 
see  Hall's  Int.  Law,  537  et  »eq. 
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odIj  civilized  power  that  remained  neutral.     Threats  and 
blandishments  were  nsed  both  by  France  and  England  to  drive 
118  from  oar  position,  but  that  position  was  not  only  defined 
&ud  defended,  under  General  Washington's  administration,  in 
papers  so  able  and  just  as  to  be  the  basis  of  all  future  procla- 
mations  of  neutrality,  but  was  adhered  to,  though  necessitat- 
"ing  a  war  for  its  defence..    Our  international  attitude  is,  from 
i;he  nature  of  things,  that  of  neutrality ;  and  of  the  rights  of 
:xieutrals  we  are,  from  the  necessity  of  the  case,  the  peculiar 
<^hampions.    (2)  Although  the  richest  country  in  the  world, 
oar  traditions  and  temper  are  averse  to  large  naval  and  military 
establishments.    (3)  The  idea  of  pacific  settlement  of  disputed 
"international  questions  is  one  of  growing  power  among  us ; 
^he  horror  of  war  has  not  been  diminished  by  the  experience 
«f  the  civil  war ;  there  is  no  country  in  the  world  where 
love  of  order  is  so  great,  and  in  which  public  peace  is  kept  by 
WLU  army  and  navy  so  small ;  it  would  be  hard  to  convince  the 
3)eople  of  the  United  States  that  the  immense  and  exhausting 
siriDaments  of  the  great  European  states  are  not  in  part  caused 
\)y  the  assigning  of  undue  power  to  belligerents,  and  that  one 
of  the  best  ways  of  inducing  a  gradual  lessening  of  these  arma- 
xnents  would  be  the  reduction  of  these  powers.  By  belligerents, 
aind  especially  by  England  when  engaged  in  her  great  naval 
"wars,  have  these  powers  been  defined  in  the  interests  of  war ; 
it  is  important  that  the  definition  should  be  readjusted  by 
neutrals  in  the  interests  of  peace.     (4)  It  is  impossible  to 
overcome  the  feeling  that  the  sea,  like  the  air,  should  be  free, 
And  that  no  power,  no  matter  how  great  its  resources,  should 
be  permitted  to  dominate  it  so  as  to  enable  it,  in  case  of  war, 
to  ransack  all  ships  which  may  be  met  for  the  discovery  of  an 
enemy's  goods.    Prizes  will  become  more  and  more  valuable 
as  the  wealth  traversing  the  ocean  is  multiplied ;  and  to  sus- 
tain belligerent  rights  in  the  sense  they  have  been  understood 
by  England,  is  to  place  in  the  hands  of  England,  as  possessing 
the  most  powerful  navy  in  the  world,  almost  unchecked  con- 
trol over  this  wealth.     The  position  of  the  United  States  is 
that  of  the  power  which  has  more  of  its  produce  on  the  high 
seas  than  has  any  other  power,  while  it  has  of  all  great  powers 
the  smallest  navy ;  and  this  position,  being  that  of  a  nation 
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which  has  few  points  to  go  to  war  about,  is,  from  the  natui 
of  things,  so  far  as  concerns  neutral  rights,  antagonistic  to^ 
that  of  nations  who,  with  far  less  wealth  on  the  high  seas,  poa-  - — "• 
sess  navies  which  would  enable  them,  if  this  right  were  con-    —  ^ 
ceded  to  thera,  to  overhaul  the  commerce  on  the  great  ocean      ^^ 
lanes  of  travel.     (5)  It  is  not  right  to  ofter  such  a  premium  to      ^ 
preponderance  of  naval  strength  as  is  offered  by  the  theory  of      "^ 
belligerent  rights  as  maintained  in  Great  Britain.    To  allow  a        ^ 
belligerent  to  search  neutral  ships,  and  to  take  out  of  them        ^ 
whatever  a  prize  court  of  such    belligerent  might  consider 
enemy's  goods,  gives  a  virtual  supremacy  to  the  power  whose         * 
superiority  in  naval  force  enables  it  to  sweep  the  seas.    If  the 
right  to  seize  an  enemy's  property  in  neutral  ships  is  hereafter 
to  be  claimed  by  Great  Britain,  the  right  of  other  nations  to 
obtain  naval  armaments  abroad  should  be  conceded.     And  to 
prevent  the  United  States,  the  only  country  besides  Great  Bri- 
tain in  which  iron  can  be  manufactured  so  as  to  be  used  for 
steam  cruisers,  from  supplying  other  nations,  when  either  at 
war  with  Great  Britain,  or  when  preparing  for  such  war,  with 
iron  to  be  used  in  naval  warfare,  is  to  make  Great  Britain 
tyrant  of  the  seas.     Such  a  claim  is  as  inconsistent  with  the 
wise  and  liberal  policy  of  Great  Britain  in  the  present  genera- 
tion as  it  is  with  the  interests  and  self-respect  of  the  other 
great  states  of  the  civilized  world. 

§  243.  It  was  in  part,  at  least,  from  the  reasons  just  stated, 
D  vi  tion  ^^^^  prior  to  the  late  civil  war  the  United  States  had 
iroin  this  been  among  all  maritime  powers  the  most  strenuous 
ing  the  ^^  opponents  of  the  right  of  unlimited  maritime  search, 
civil  war.  ^^^  among  all  great  producing  states  had  been  the 
most  liberal  in  the  estimate  of  the  aid  which  might  be  given 
by  a  neutral  to  a  belligerent  without  infringing  the  duties  of 
neutrality.  The  civil  war,  however,  placed  us,  with  very  in- 
adequate preparation,  in  the  position  of  a  belligerent,  the  other 
belligerent  being  states  seceding  from  our  own  Union.  In  one 
important  respect  our  attitude  was  such  as  to  make  us  pecu- 
liarly sensitive  to  any  attempts  on  the  part  of  Prance  and 
England  to  supply  the  seceding  states  with  aid,  and  peculiarly 
desirous  to  restrict  such  aid  within  the  narrowest  limits.  The 
relations  of  the  United  States  and  England,  therefore,  were, 
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to  this  important  issae,  reversed.    The  United  States  had 

l>een  the  sturdy  and  consistent  vindicator  of  neutral  rights, 

snd  England  of  the  rights  of  belligerents.    As  the  civil  war, 

liowever,  progressed,  the  United  States,  under  the  pressure  of 

'i^he  perils  they  were  called  upon  suddenly  to  encounter,  found 

themselves  straining  belligerent  rights  to  the  utmost  tension, 

"^^hile  England  assumed  for  neutrality  prerogatives  greater 

^han  had  \yeen  claimed  for  it  previously  by  the  United  States. 

>Vhen  it  was  found  that  in  consequence  either  of  the  laxity 

of  the  British  government,  or  the  covert  sympathy  of  some  of 

3t8  subordinate  officials  with  the  Confederate  movement,  pri- 

"^ateers  fitted  out  and  manned  in  British  ports  went  forth  to 

destroy  the  shipping  of  the  United  States  on  the  ocean,  the 

IXnited  States  government  was  naturally  incensed.    The  claim 

for  damages  remained  dormant  during  the  war,  but  with  the 

surrender  of  the  Confederate  army   it  was   presented  with 

WL   gravity  which  made  it  necessary  for  the  British  govern- 

Koent  to  give  it  immediate  heed.     That  great  loss  had  been 

suffered  by  the  owners  of  American  shipping  through  priva- 

"i^eers  fitted  out  in  British  ports  could  not  be  denied  ;  and  the 

only  questions  to  be  discussed  were:   (1)  the  extent  of  this 

damage;  and  (2)  the  limits  of  neutrality  as  defined  by  the  law 

of  nations,  and  as  applicable  to  Great  Britain   during  the 

.American  civil  war. 

§  244.  Such  were  the  circumstances  which  preceded  and 
Cittended  the  negotiation  of  the  treaty  of  Washing- 
ton of  1871.    That  treaty,  in  advance  of  the  arbi-  Jtelty  of 
Oration  proposed  for  the  settlement  of  the  sums  to   Washing- 

'      ^  ton  limit- 

l>e  paid  for  damages,  laid  down  the  following  rules   ing  neutral 
for  the  guidance  of  the  arbitrators : —  ofperma- 

**  A  neutral  government  is  bound :  First.  To  use  gauon!""" 
dne  diligence  to  prevent  the  fitting  out,  arming,  or 
equipping,  within  its  jurisdiction,  of  any  vessel  which  it  has 
reasonable  ground  to  believe  is  intended  to  cruise  or  to  carry 
on  war  against  a  power  with  which  it  is  at  peace ;  and  also  to 
use  like  diligence  to  prevent  the  departure  from  its  jurisdic- 
tion of  any  vessel  intended  to  cruise  or  carry  on  war  as 
above,  such  vessel  having  been  specially  adapted,  in  whole  or 
in  part,  within  such  jurisdiction,  to  warlike  use. 
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"  Secondly.  Not  to  permit  or  suffer  either  belligerent  to 
make  use  of  its  ports  or  waters  as  the  base  of  naval  opera- 
tions, against  the  other,  or  for  the  purpose  of  the  renewal  or 
augmentation  of  military  supplies  or  arms,  or  the  recruitment 
of  men. 

"Thirdly.  To  exercise  due  diligence  in  its  own  ports  and 
waters,  and,  an  to  all  persons  within  its  jurisdiction,  to  pre- 
vent any  violation  of  the  foregoing  obligations  and  duties." 

It  will  be  at  once  seen  that  these  rules,  though  leading 
immediately  to  an  award  superfici^ly  favorable  to  the  United 
States  in  the  large  damages  it  gave,  placed  limitations  on  the 
rights  of  neutrals  greater  even  than  those  England  had  endeav- 
ored to  impose  during  the  Napoleonic  war8,and  far  greater  than 
those  which  the  United  States  had  ever  previously  been  willing 
to  concede.    If  such  limitations  are  to  be  strictly  applied,  the 
position  of  a  neutral,  so  it  may  be  well  argued,  will  be  much 
more  perilous  and  more  onerous,  in  case  of  war  between  mari- 
time powers,  than  that  of  a  belligerent.     Our  government,  to 
fulfil   the   obligations   cast  on   it  by  these   rules,  would  be 
obliged  not  only  to  have  a  strong  police  at  all  its  ports  to 
prevent  contraband  articles  from  going  out  to  a  belligerent, bat 
to  have  a  powerful  navy  to  scour  the  seas  to  intercept  vessels 
which  might  elude  the  home  authorities  and  creep  out  carry- 
ing such  contraband  aid.*    Nor  would  this  be  all.    No  foreign 
war  could  exist  without  imposing  upon  the  government  of 
neutral  states  functions  in  the  repression  of  sympathy  with 
either  belligerent  which  no   free  government   can  exercise 
without  straining  its  prerogatives  to  the  utmost.     It  is  u^t 
strange,  therefore,  that  in  view  of  the  hardness  of  these  rule^ 
they  should  be  regarded  by  European  as  well  as  by  Ameri- 
can publicists  as  likely  to  be  of  only  temporary  obligation. 
''  When  we  come  to  the  subject  of  neutrality,"  says  Professor 
Lorimer,  of  Edinburgh,  a  leading  member  of  the  Institute  of 

^  It  must  be  recollected  that  not  only  band  stores,  and  that  nothing  but  a 

our  Atlantic  and  Pacific  coasts,  but  our  standing  army  or  navy  greater  than 

boundary  to  the  north  and  to  the  south  those  of  any   European   power  could 

contain  innumerable  points  at  which  prevent  such  operations, 
belligerents  can  replenish  their  contra- 
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ternational  Law,^  ^^  we  shall  see  but  too  much  reason  to 
[ieve  that  even  the  treaty  of  Washington  of  1871,  though 
Dfessing  to  determine  the  relation  between  belligerents  and 
atrals  permanently,  was  in  riBality  a  compromise  by  which 
atral  rights  were  sacrificed  to  the  extent  which,  on  that 
^asion,  was  requisite  to  avoid  a  fratricidal  wan  Before  the 
ard  of  the  arbiters  who  met  at  Geneva  could  be  applied 
a  precedent,  a  new  treaty,  embodying  the  famous  *  Three 
lies/  would  require  to  be  negotiated ;  and  it  is  extremely 
likely  that  either  England,  or  any  other  neutral  power, 
>uld  again  agree,  beforehand,  to  pay  damages  for  the  fulfilment 
the  impossible  engagements  which  these  rules  impose^^'  This 
i-w  is  strengthened  by  the  fact  that  the  British  members  of 
e  commission  by  whom  the  treaty  of  Washington  was 
gotiated  inserted  in  the  treaty  the  following  memorandum: 
ier  majesty's  government  cannot  assent  to  the  foregoing 
les  as  a  statement  of  principles  of  international  law,  which 
jre  in  force  at  the  time  when  the  claims  mentioned  in  Art. 
arose;  but  her  majesty's  government,  in  order  to  evince  its 
sire  of  strengthening  the  friendly  relations  between  the  two 
untries  and  of  making  satisfactory  provision  for  the  future, 
rees  that  in  deciding  the  question  between  the  two  coun- 
ies  arising  out  of  those  claims,  the  arbitrators  should  assume 
at  her  majesty's  government  had  undertaken  to  act  upon 
e  principles  set  forth  in  those  rules."  It  was  proposed,  in 
e  treaty  of  1871,  that  the  "Three  Rules"  should  be  sub- 
itted  to  the  great  powers  of  Europe.  It  soon  became  evi- 
tnt  that  neither  Great  Britain  nor  the  United  States  desired 

make  such  a  submission.  "From  the  correspondence 
tween  the  British  and  United  States  govern njents,"  says 
r.  Wm.  Beach  Lawrence,  who  gave  the  topic  great  study, 
id  who  was  a  master  of  international  law,  "  we  are  to  infer 
at  the  *  Three  Rules'  are  to  be  deemed  limited  in  their  ope- 
tion  to  the  single  matter  of  the  Alabama  claims,  and  as 
ithdrawn  from  any  j^roposed  reforms  of  the  law  of  nations. 

may  be  added  that  there  was  a  conviction  on  the  part  of 

^  Institutes  of  the  Laws  of  Nations,  hy  James  Lorimer,  LL.D.,  Blackwood 
Sons,  1883,  p.  52. 
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both  governments  that  they  would  not  receive  the  assent  of  a 
single  state.     Austria  and  Germany  had  early  given  instrao- 
tions  to  that  effect."^    As  also  holding  that  the  Three  Bule^ 
could  not  be  accepted  as  permanent  fiictors  in  intemationi0^ 
law  may  be  cited  Mr.  Montague  Bernard  and  Sir  Trave*^ 
Twiss,  members  of  the  Institute  of  International  Law,  mee"*' 
ing  at  the  Hague  in  1875,  and  Sir  R.  Phillimore,  who  speafe^ 
to    the    same    effect,   when    discussing    the  Alabama    cas^^ 
in  the  third  volume  of  his  Commentaries.     Sir  Shenston— 
Baker  is  equally  emphatic  :  ''The  better  opinion  seems  to  hm^^ 
that  oppressive  and  impracticable  obligations  would  be  im-  ^ 
posed  on  neutral  nations  if  the  principle  set  forth  as  the  basi^ 
of  the  award,  and  the  interpretation  placed  on  the  Three  Ralei^ 
were  acceded  to  in  future  cases."*    Mr.  Lawrence,  after  citing^ 
the  above  authorities,  goes  on  to  say :  "  The  condition  of  bel-  — 
ligerency  would  be  infinitely  preferable  to  that  of  neutrality  " 
as  defined  by  the  congress  of  Geneva;  and  the  due  diligence 
prescribed  would  compel  the  United  States,  whenever  they 
were  neutral,  to  maintain  a  naval  police  competent  to  cope 
with  any  belligerent  forces  throughout  the  whole  extent  of 
our  coasts,  both  on  the  Atlantic  and  the  Pacific."  The  **  Three 
Rules,"  therefore,  were  agreed  to  by  the  United  States  only  pro- 
visionally, and  are  not  only  in  conflict  with  the  principles  for 
which  the  United  States  contended  down  to  the  late  civil  war, 
but  give  advantages  to  belligerents  which  even  Great  Britain 
regards  as  excessive.     These  rules,  repudiated  as  they  have 
been  by  the  contracting  powers,  and  rejected  by  all  other 
powers,  are  to  be  regarded  not  only  as  not  forming  part  of  the 
law  of  nations,  but  as  not  binding  either  Great  Britain  or  the 
United  States.^ 

'  Note    by  Mr.    W.  B.    Lawrence,  of  May  8  and  Sept.  18,  1876,  oommn- 

given  in  2  Whart.  Cr.  Law,  8th  ed.,  nicated  by  Mr.  Hayes  in  his  message 

§  1908.  to  the  senate,  of  Jan.  13,  1879.     The 

'  Note  to  llalleck,  Int.  Law,  ii.  189.  same  position  was  taken  in  the  house 

•  That  the  **  Three  Rules"  were  tern-  of  commons  in  1873  by  Mr.  Gladstone, 

porary  and  exceptional,  and  were  to  Sir  W.  Haroourt,  Mr.  Disraeli,  and  the 

be  only  effective  in  case  of  ratification  attorney-general.    See  Am.  Law.  ReT., 

by  the  great  powers,  which  ratification  vii.  237. 

was  never  given,  is  maintained  by  Mr.  If  Great  Britain,  with  her  oompara- 

FisA  in  his  letters  to  Sir  E.  Thornton,  tively  few  ports,  failed  in  her  attempts 
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§  245.  Dismissing  from  consideration,  therefore,  the  ^^  Three 
Kules,"  and  the  proceedings  based  on  them,  we  must 
look  to  the  works  of  leading  publicists  and  to  the  de-   ^f  ^nds  bj 
cisions  of  the  courts,  taken  in  connection  with  the  ^^^ 
present  conditions  of  civilization,  to  determine  what   state  to  re- 

•        11  ^         .  .  ^  ,  ,.^  A     J    lievebelli- 

18  the  law  of  nations  in  respect  to  neutrality.    And   gerentaiB 
the  first  position  we  have  to  take  is  that  the  furnish-  Jf  neutSa- 
ing  funds  by  subjects  of  a  neutral  state  to  relieve   *YioaM*^ 
suffering  in  a  belligerent  state  is  not  a  breach  of 
neutrality.     During   the  Franco-German  war  large  sums  of 
money  were  sent  from  Germans  in  this  country  to  their  friends 
in  Germany,  for  the  relief  of  suflFerers  in  the  hospitals,  and 
large  sums  were  also  sent  by  persons  in  this  country  sympa- 
thizing with  Prance  to  the  French  hospitals ;  but  neither  in 
Tespeet  to  such  contributions,  nor  in  respect  to  meetings  called 
i»  express  sympathy  with  the  one  or  the  other  belligerent, 
^was  it  maintained  that  such  action  constituted  a  breach  of 
neutrality.    The  English  government  has  even  gone  further 
i;han  this.     In  1860,  a  revolt  took  place  in  Naples,  which  was, 
if  not  instigated,  at  least  materially  aided  by  the  King  of  Sar- 
clinia.     The  liberal  English  press  took  an  active  part  in  en- 
<x>uraging  the  insurgents ;  they  also  received  from  England 

to  prevent  the  use  of  these  ports  for  the  whose  repair  in  our  ports  we  could  not 

Siting  out  of  Confederate  cruisers,  we  prevent,  unless  hy  the  use  of  ezpedi- 

can  learn  what  would  be  the  doom  of  ents  subversive  of   our    institutions. 

the  United  States  in  case  of  a  Euro-  The  strain  put  on  the  British  govern- 

pean  maritime  war  in  which  we  occn-  ment  hy  the  attempts  of  the  Confederate 

pie«l  the  position  of  neutrals.     If  war,  States  in  our  late  civil  war  to  fit  out 

fbr    instance,    should    exist    between  cruisers  in  British  ports  is  well  told  in 

Great  Britain  and  any  leading  oonti-  Mr.  Bulloch's  ''Secret  Service  of  the 

nental  power,  it  would  be  impossible  Confederate  States,"  N.  Y.  1884.    In 

to  prevent  such  power  (e,g,,  Russia,  case  of   a    European    naval  war,  we 

who  has  very  limited  capacity  of  naval  being  neutrals,  ingenuity  in  our  ports 

armament)  from  securing  contraband  by  either  belligerent,  far  less  than  was 

aid  in  our  porta.    We  obtained  $15,-  displayed  by  the  Confederate  agents  in 

000,000  under  the  Geneva  arbitration  ;  British  ports  during  the  late  civil  war, 

if  the  Geneva  rules  are  to  hold  good,  would  make  it  necessary,  if  the  **  Three 

the    payment    of   this    comparatively  Rules"  be  applied  to  us,  either  to  line 

smaU  sum  would  make  us  the  insurers  our  shores  with  a  standing  army  of 

of  any  loss   British  commerce  might  almost  unlimited  extent,  or  to  become 

incur  from  cruisers  whose  coaling  or  belligerents  ourselves. 
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important  material  aid.    The  French,  Prussian,  Austrian, and 
Russian  courts  joined  in  a  severe  censure  of  the  Sardinian  king* 
He  was,  however,  sustained  in  his  course  by  the  English  goverr*^ 
ment;  and  Lord  John  Russell,  in  an  official  letter  to  8ir^* 
Hudson,  British   minister  at   Turin,  declared,  as  we  ha^^ 
seen,^  ^'that  such  assistance  could  be  justified  on  the  sau^ ' 
ground  that  Vattel  justified  the  assistance  given  by  the  State^^ 
General  to  William  of  Orange  in  his  invasion  of  England.' 
This  is  not  a  safe  precedent,  as  it  would  justify  interference^ 
without  limit  in  the  afiairs  of  a  foreign  state  with  whom^ 
pacific  relations  were  nominally  retained,  and  it  is  not  con-  " 
sistent  with  the  general  attitude  of  England  on  the  question  of 
intervention.     But  that  the  subjects  of  a  nation  may,  with- 
out involving  the  nation  in  a  breach  of  neutrality,  express 
sympathy  with  a  belligerent  in  a  foreign  war,  or  even  contri- 
bute funds  for  the  relief  of  persons  engaged  in  such  war,  can- 
not be  questioned.*    It  is,  however,  a  breach  of  neutrality  for 
a  neutral  nation  to  permit  funds  to  be  raised  within  its  borders 
for  the  express  purpose  of  carrying  on  a  foreign  war.     On  the 
other  hand,  there  is  no  principle  of  international  law  which 
prohibits  a  belligerent  sovereign  from  going  into  the  market 
to  borrow  money  as  loans.    Such  loans  were  offered  by  the 
United  States  government  during  the  civil  war,  and  were 
taken  up  in  every  European  state,  without  any  question  as  to 
the  propriety  of  subjects  of  neutral  states  making  such  in- 
vestments;   and  the    loans  oftered    by  England  during   the 
Napoleonic  campaigns  were  at  least  to  some  extent  taken  by 

1  Supra,  §  174,  note.  treaty  does  not  forbid,  c&n  lend  money 

•  Lord  John  Russell's  letter,  as  given  to  the  enemy  of  a  state  at  peace  with 
supra,  §  174,  note,  is  adopted  as  text  by  his  own  country  for  purposes  of  war,  or 
Sir  R.  Phillimore,  in  the  3d  volume  of  can  enter  into  its  service  as  a  soldier, 
his  book  on  international  law.  without  ^'nvolving  the  government  of 

•  According  to  President  Woolsey  his  country  in  guilt.  The  £ngUsh 
(Int.  Law,  §  162)  :  ''International  law  courts,  however,  and  our  own,  deny 
does  not  require  of  the  neutral  sover-  that  any  right  of  action  can  arise  out 
eign  that  he  should  keep  the  citizen  or  of  such  a  loan,  on  the  ground  that  it  is 
subject  within  the  same  strict  lines  of  contrary  to  the  law  of  nations.  (Phil- 
neutrality,  which  he  is  bound  to  draw  limore,  iii.  §  151 ;  case  of  Kennet  ». 
for  himself.  The  private  person,  if  the  Chambers,  14  Howard,  U.  S.  Rep. 
laws  of  his  own  state  or  some  special  38.)" 
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0Qbject8  of  neutral  states,  and  this  equally  without  question  of 
0Och  acts  being  consistent  with  international  law.^ 

§  24(5.  The  mere  act  of  furnishing  by  the  subjects  of  a  neu- 
t;ral  state  a  belltgerent  with  munitions  of  war,  does 
t%ot  involve  such  neutral  state  in  a  breach  of  neu-   entem^aybe 
trality.    (1)  Between  selling  arms  t©  a  man,  and   ^ith^l^Sni- 
^ Indictable  participation  in  an  illegal  act  intended  to   tionsof 
jy^  effected  by  the  vendee  through  the  instrumental- 
i  ^y  of  such  arms,  there  is  no  causal  connection.    The  miner  or 
rirs  anufacturer,  to  appeal  to  an  analogous  case,  may  regard  it  not 
oi3ly  as  possible,  but  as  probable  that  his  staples,  when  consist- 
ig  of  weapons,  or  of  the  materials  of  weapons,  may  be  used 
guilty  purposes,  but  neither  miner  nor  manufacturer  be- 
cozDes  thereby  penally  responsible.     (2)  To  make  the  vendor 
munitions  of  war  punishable  would  make  it  necessary  to 
pose  like  responsibility  on  the  manufacturer;  and  if  on  the 
ufacturer,  then  on  the  producer  of  the  raw  material  which 
tlie    manufacturer  works  up.    In  each  case  the  thing  made  or 
Bold  is  one  of  the  necessities  of  war.    In  each  case  the  producer 
or  vendor  knows  that  the  thing  produced  or  sold  will  probably 
1^>^    used  for  warlike  purposes.     Hence,  in  times  of  war,  not 
<>^ly  would  neutral  sales  of  munitions  of  war  become  penal, 
^^t  penal  responsibility  might  be  attached  to  the  production 
of  any  of  the  materials  from  which  such  weapons  are  manu- 
factured.   (3)  Nor  would  this  paralysis  be  limited  to  jjcriods 
of  War.     A  prudent  government,  long  foreseeing  a  rupture,  or 
P^paring  in  secret  to  surprise  an  unprepared  foe,  might  take 
^^  Unfair  advantage  of  its  adversary,  were  this  permitted,  by 
purchasing  in  advance  of  the  attack  all  munitions  which  neu- 
tral states  might  have  in  the  market ;  but,  on  the  theory  before 
^®i  a  neutral  state  could  not  permit  this  without  breach  of 

8«e  HaU,  §  218.    It  is  remarkable  held  that  a  suit  cannot  be  maintained 

^^  «  contrary  view  shonld  be  taken  on  a  loan  made  expressly  to  affect  a 

^y  Bl^ntschli  (§  768),  CaWo  (§  1060),  belligerent  object  (Kennett  v.  Cham- 

"•^Ulimore (lit.  147),  and  Kent, u<5u/>ra.  bers,  14  How.  38),  or  to  aid  in  an  in- 

'*   HaU  mentions    that  daring  the  sarrection  in  a  foreign  state  against  a 

^^oo^erman  war,  the  French  Mor-  government  at  peace  with  the  state  of 

^^  loan  and  part  of  the  North  German  the  lender.    (De  Wiitz  v,  Hendricks,  2 

^^tederation  loan  were  issued  in  Eng-  Bing.  314.) 

^^i^    On  the  other  hand,  it  has  been 
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neutrality,  since  to  permit  such  a  sale  would  be  to  give  a  peca- 
liaily  unfair  advantage  to  the  purchasing  belligerent.     Hence, 
if  such  sales  are  indictable  in  times  of  war,  they  are  d  fortiori 
indictable  in  times  of  peace.     Why  would  a  fdl^ign  nation,  it 
might  well  be  argued,  want  in  time  of  peace  to  buy  Armstrong 
guns,  or  iron-clads,  unlets  to  pounce  suddenly  down  on  an  un- 
prepared foe?    No  munitions  of  war,  therefore,  could  be  sold 
in  any  country  unless  to  its  own  subjects,  and  for  its  own  use; 
and  countries  which  cannot  produce  the  iron  or  coal  necessarj 
for  the   manufacture  of  artillery  or  ironclads,  would,  if  no 
nation  can  furnish  munitions  of  war  to  another,  have  to  do  with- 
out artillery  or  iron-clads.    (4)  To  establish  a  national  police 
which  could  prevent  the  sale  of  such  staples  would  impose  on 
neutral  states  a  burden,  not  only  intolerable,  but  incompatible 
with  constitutional  traditions.    It  might  be  possible  in  aland- 
locked  province  like  Switzerland ;  it  might  even  be  possible 
in  islands  of  the  size  of  Great  Britain;  but  in  a  country  so 
vast  as  the  United  States,  and  with  an  ocean  frontier  so  ex- 
tended, it  would  be  impossible  to  establish  a  police  that  could 
preclude  such   exportation  without  vesting  in  the   national 
government  powers  and  patronage  inconsistent  with  repub- 
lican institutions,  and  so  enormously  expensive  as  to  make  it 
»more  economical  to  interpose  in  a  war  as  a  belligerent  than 
to  watch  such  war  as  a  neutral.     For  these  and  other  reasons 
the  United  States  government  has  insisted  on  the  right  of  a 
neutral  to  send  munitions  of  war  to  a  belligerent;  and  this 
position  was  taken  by  President  Grant  in  his  proclamation  of 
August  22,  1870.     The  right  was  stoutly  contested,  however, 
by  Germany,  while  it  was  maintained  by  both  England  and 
the  United  States.^ 

»   See   autliorities   cited    in  Whart.  *»  It  was  contended,"  says  Chancellor 

Crim.  Law,  8th  ed.,  §  1903;  1  Kent's  Kent  (I.  Com.  142),  **on  the  part  of 

Cora.,  142  ;   Webster's  Works,  vi.  452.  the  French  nation  in  1796,  that  nea- 

During  the  Franco-German  war  large  tral  governments   were  bound  to  re 

amounts  of  surplus  guns  and  ammu-  strain  their  subjects  from  selling  or 

nition  were  sold  by  the  United  States  exporting  articles  contraband  of  **' 

government,  and    bought    by  French  to  the  belligerent  powers.     But  it  v** 

agents   for  French   use.      See  Whart.  successfully  shown,   on   the    part  oi 

Crim.  Law,  &th   ed.,  §  1908,  note,  p.  the  United  States,  that  neutrals  may 

636  ;  11  Alb.  L.  J.,  28.  lawfully  sell  at  home,  to  a  beUigerent 
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§  247.  It  is,  however,  a  breach  of  neutrality  for  a  neutral 
aovereign  to  permit  within  his  domains  recruiting 
by  one  of  the  belligerents,  and  any  attempt  of  a  rwiruWne* 
belligerent  thus  to  recruit  by  enlistment  of  soldiers  [^atl a 
should  be  promptly  resisted  and  resented.    Enlist-  breach  of 
ments  for  such  purposes  are  prohibited  by  statute  of 
June  8, 1794,  and  April  20, 1818,  in  this  country,  and  by  the 
statute  of  July  8, 1819  (59  Geo.  III.  c.  69),  in  England.*    But 

pnrcbaser,  or  carry  themselves  to  the  standing  the  high  aathoritj  of  Blunt- 
belligerent  powers,  contraband  articles  schli,  to  export  in  gross  as  in  small 
aubject  to  the  right  of  seizare  intransitu,  quantities. 

This  right  has  since  been  explicitly  Ab  an  illustration  of  the  difficulties 

declared  by  the  judicial  authorities  of  that  would  arise  in  this  country  from 

this  country.    Richardson  v,  Ins.  Co.,  an  extension  of  neutral  liability,  may 

6  Mass.  113 ;  The  Santissima  Trinidad,  be  mentioned  the  fact  that  in  1882-1883 

7  Wheat.  283.  The  right  of  the  neutral  munitions  of  war,  approximating  in 
to  transport,  and  of  the  hostile  power  value  to  $5,000,000,  were  forwarded 
to  seize,  are  conflicting  rights,  and  from  San  Francisco  to  China.  '*The 
neither  party  can  charge  the  other  witb  ammunition  cases  had  the  brand  U.  S. 
a  criminal  act.''  In  a  note  it  is  added  :  government,  45  calibre,  and  all  the 
"This  passage  is  cited  and  appyved  cases  were  from  Springfield,  Mass.'' 
by  Lord  Westbury  in  ex  jtarte  Cha-  "  During  that  period  240,000  Spring- 
yasse  re  Grazebrook,  34  L.  J.  N.  S.  By.  field  rifles,  and  25,000,000  cartridges 
17  ;  see  Historicus,  Int.  Law,  119, 129  ;  in  all  have  been  forwarded,  besides 
Hobbs  r.  Henning,  17  C.  B.  N.  S.  794;  from  500  to  800  bales  of  cotton  duck 
The  Helen,  L.  R.  1  Ad.  &  Ec.  1."  suitable  for  tents,  by  express  by  each 

Mr.  Jefferson,  in  his   letter  to  Mr.  steamer    for    China."       Philadelphia 

Hammond,    of    May    15,    1793,    thus  Inquirer,  Aug.  8,   1883.     The  United 

speaks ;  **Our  citizens  have  always  been  States  government  could  not,  except  by 

free  to  make,  vend,  and  export  arms,  measures   which    would    involve    not 

It  is  the  constant  occupation  and  liveli-  only  enormous  expense,  but  a  vast  and 

hood  of  some  of  them.     To  suppress  perilous  increase  of  police  force,  pre- 

their  callings,  the  only  means  perhaps  vent  parties  from  buying  up  ammuni- 

of    their    subsistence,     because    war  tion   at  public  or    private  sale,   and 

exists  in  foreign  and  distant  countries,  sending  it  to  China.     Yet,  if  the  non- 

in  which  we  have  no  concern,  would  prevention  of  such  exportations  Im- 

scarcely  be  expected.      It  would    be  posed  liability  for  the  damage  thereby 

hard  in  principle  and   impossible  in  produced,  the  United  States  would  be 

practice.      The  law  of  nations;  there-  obliged  to  pay  for  all  the  injury  done 

fore,   respecting  the  rights  of    those  to  English  or  French  property  by  such 

at  peace  does  not  require  from  them  ammunition  in  case  of  a  war  between 

Buch  an  internal  derangement  of  their  China  and  France  or  England, 

occupations."      It    makes  no  matter  »  See  U.  S.  v.  Hertz,  Whart.  Free.  § 

whether  the  exportation  is  large  or  1123. 
■mall.    It  is  at  admissible,  not  with- 
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this  does  not  make  it  a  criminal  offence  for  the  subjects  of  a 
neutral  state  on  their  own  motion  to  leave  home  in  order  to 
engage  in  a  foreign  war,  or  even  to  meet  together  and  organize 
preliminary  to  volunteering  in  a  foreign  service.* 

§  248.  A  voluntary  entrance  of  belligerent  forces,  by  land 
o  x._._,  or  sea,  within  the  territorial  limits  of  a  neutral 
passage  to     nation.  With  hostile  purpose,  except  in  case  of  an 

geren  .   ^jjQ^g^j^|.  ^^^  unavoidable  necessity  of  self-defence,  is 

a  violation  of  neutrality ;  and  such  a  violation  of  neutrality 
may  be  immediately  repelled  by  the  neutral  by  force.*  It  is 
further  held  that  where  the  land  forces  of  a  belligerent  enter 
neutral  territory,  it  is  the  duty  of  the  neutral  immediately  to 
disarm  them,  release  their  prisoners,  and  cause  them  to  restore 
all  booty  which  they  may  bring  with  them.' 

§  249.  As  permitting,  by  a  neutral  sovereign,  the  enlisting 
within  his  borders  of  soldiers  to  serve  in  a  belli- 
gerent army  is  a  breach  of  neutrality,  so,  as  has 
been  already  stated,  is  it  with  the  fitting  out  of  a 
cruiser  commissioned  to  serve  a  belligerent  on  the 
seas.  Under  the  neutrality  statutes  of  England  and 
of  the  United  States,  it  is  an  indictable  offence  for  individuals 
to  be  concerned  in  the  building,  arming,  or  sending  out  cruisers 
for  this  purpose,  to  be  so  commissioned  and  sent  out  armed 
from  our  ports  ;*  and  it  is  an  offence  by  the  law  of  nations  for 


Permitting 
the  fitting 
out  and 
sailing  of 
cruiser  a 
breach  of 
neutrality. 


^  U.  S.  V.  Eazinski,  2  Sprague,  7 ;  4 
Op.  Atty.-Gen.,  336;  U.  S.  v.  Skinner, 
2  Wheel.  C.  C.  232 ;  Stoughton  v.  Tay- 
lor, 2  Paine,  653.  In  1856,  the  United 
States  government,  on  the  ground  that 
Mr.  Crampton,  the  British  minister  at 
Washington,  and  the  British  consuls 
at  New  York,  Philadelphia,  and  Cin- 
cinnati, were  engaged  in  enlisting  per- 
sons in  the  United  States  to  serve  in 
the  British  army  during  the  Crimean 
campaign,  sent  Mr.  Crampton  his  pass- 
port, and  revoked  the  exequatur  of  the 
three  consuls.  Annual  Register,  1856, 
p.  277  ;  34th  Cong.,  Ist  Seas.,  H.  R.  Ex. 
Doc.  107. 

«  Field's    Int.   Code,   §   971,   citing 
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Halleck,  Intern.  Law,  517-521 ;  Losh- 
ington^s  Naval  Prize  Law,  p.  62,  §  266  ; 
According  to  Lushington,  a  commander 
may  pass  over  neutral  territorial 
waters  in  order  to  effect  a  capture  be- 
yond, provided  they  are  not  waters 
which  cannot  be  usually  passed  through 
without  express  permission.  Naval 
Prize  Law,  §  274.  Supra,  §§  138,  146, 
239. 

•  Halleck,  Intern.  Law,  524 ;  Field's 
Int.  Code,  §  972;  see  suproj  §§  138, 
146,  179,  239. 

«  U.  S.  V,  Quincy,  6  Pet.  446 ;  3  Op. 
Atty.-Gen.,  738,  741 ;  U.  8.  v.  Guinet, 
2  Dall .  32 1 .  *  <  A  neutral  country  may, 
without  breach  of  neutrality,  permit 
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a  sovereign  to  permit  the  issue  from  his  ports  of  a  man-of-war 
«o   commissioned,  when  this    might  be   prevented   by  the 
exercise  of  proper  care  and  diligence.    It  may  be  said  that 
between  selling,  by  subjects  of  a  neutral  state,  of  armed  ships 
to  a  belligerent,  which  is  not  forbidden  by  the  law  of  nations, 
and  fitting  out  by  individuals  of  a  cruiser  commissioned  and 
armed  to  serve  such  belligerent,  which  is  forbidden,  there  is 
no  perceptible  distinction.     But  between  the  sale  of  ships  and 
of  munitions  of  war,  and  the  fitting  out  of  a  cruiser  com- 
missioned or  to  be  commissioned   for  belligerent   purposes, 
there  is  as  real  a  difi'erence  as  between  permitting  individuals, 
though  armed,  to  emigrate  to  a  belligerent  country,  and  per- 
mitting the  enlistment  of  soldiers  to  serve  such  belligerent. 
To   prevent  the  sale  of  ships  or  of  munitions  of  war  to  a 
belligerent,  would,  as  we  have  seen,  inflict  a  serious  injury  on 
commerce,  as  well  as  make  countries  which  do  not  produce 
iron   and   other  essentials  of  iron-dads,  and   munitions  of 
Tvar,  victims  of  a  country  by  which  these  staples  are  pro- 
claced.     But  this  argument  does  not  apply  to  the  fitting  out 
and  manning  of  cruisers,  and  permitting  a  neutral  port  to  be 
made  the  basis  from  which  such  cruisers  go  forth  commis- 
eioned  by  one  belligerent  to  destroy  the  shipping  of  the  other 
belligerent  at  sea.     The  imperfect  performance  by  the  British 
government  of  its  duties  in  this  respect,  provoked  a  contro- 
versy with  the  United  States,  which  led  to  the  treaty  of 
'Washington,  above  noticed.     It  is  true  that,  as  we  have  seen, 
the  rules  laid  down  in  the  treaty  of  Washington  are  not  to  be 
regarded  as  incorporated  in  international  law,  or  as  forming 
interpretations  of  that  law  by  which  the  parties  are  bound. 
But  while  this  is  the  case,  the  whole  procedure   must  be 
regarded  as  ratifying  the  general  principle  above  stated,  that 
it  is  a  breach  of  international  law  for  a  neutral  sovereign  to 
permit  the  issuing  from  his  ports  of  cruisers  fitted  out,  com- 
missioned, and  manned  for  belligerent  warfare.^ 

both  belligerents  to  equip  vessels  in  its  Lawrence,  North  Am.  Rev.,  July,  1878, 

ports.     Even   without   any    previous  p.  25. 

stipulation  with  either  party,  the  ports  ^  The    question    is    also    discussed 

of  a  neutral  nation  maybe  closed  or  by  Sir  W.   Harcourt  (**  Historicus"), 

kept  open  to  the  prizes  of  both.*'    Mr.  Int.  Law,  151 ;  in  Bernard  on  British 
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§  250.    It  is  important,  as  has  been  already  incidentally 
observed,  not  to  confound  freedom  in  the  subject  of  a  neutral 

Nentralitj,  etc.,  London,  1870 ;  and  in  any  armed  vessel  belonging  to  one  for- 

Bemis  on  American  Neatrallty,  Bos-  eign  power  at  war  with  another  power 

ton,  1866.     It  was  argued  with  great  with  whom  thej  are  at  peace ;  or  to 

research  in  The  Alexandra  (Attorney-  hire  or  enlist  troops  or  seamen  for  for- 

General  v,  Sillem),  London,  1863,  and  eign  military  or  naval  service,  or  to  be 

in  The  Meteor,  Boston  (Little,  Brown  &  concerned  in  fitting  out  any  vessel  to 

Co.))  1869.    See  Holmes^s  Kent,  i.  124,  cruise  or  commit  hostilities  in  foreign 

and  3  Am.  Law  Rev.,  234.  service  against  a  nation  at  peace  with 

In  the  Alexandra  case  (see  pamph.  them ;   and  the  vessel  in  this  latter 

rep.)  the  applicability  of  the  foreign  case  is  made  subject  to  forfeiture.  The 

enlistment  act  to  such  cases  was  fully  president  is  also  authorized  to  employ 

discussed.     See  notice  in  Bernard  on  force  to  compel  any  foreign  vessel  to 

British    Neutrality,    etc.      The  argu-  depart,  which  by  the  law  of  nations  or  . 

ments  on  the  motion  to  discharge  the  treaties  ought  not  to  remain  within 

rule  are  given  in  Atty.-Gen.  v.  Sillem,  the  United  States,  and  to  employ  gene- 

2  Hurl.  &  C.  431.  rally  the  public  force  in  enforcing  the 

**The  direct    logical    conclusions,*'  duties  of  neutrality  prescribed  by  law. 

says  Mr.  Hall  (International  Law,  Ox-  Revised  Statutes,  §§  1033  etseq,**  Note 

ford,    1880,  §  225),  <*  to  be  obtained  by  Mr.  Lawrence  in  Whart.  Grim.  Law, 

from  the  ground  principles  of  neutral-  8th  ed.,  §  1908. 

ity,  go  no  further  than  to  prohibit  the        In  the  Santissima  Trinidad,  7  Wheat, 

issue  from  neutral  waters  of  a  vessel  283,  Judge  Story,  giving  the  opinion  of 

provided  with  a  belligoreut  commission  the  court,  maintained  that  the  sale  of 

or  belonging  to  a  belligerent,  and  able  armed  ships  of  war  to  belligerents  by 

to  inflict  damage  on  his  enemy.    .    .    .  neutrals  was  never  held  unlawful  in 

On   the  other  hand,  it  is  fully  recog-  the  United  States.     **  There  is  nothing 

nized  that  a  vessel  completely  armed,  in  our  laws,'*  he  said,  "or  in  the  law 

and  in  every  respect  fitted  the  moment  of  nations,  that  forbids  our   citizens 

it  receives  its  crew  to  act  as  a  mau-of-  from  sending  armed  vessels  as  well  as 

war,  is  a  proper  subject  of  commerce,  munitions  of  war  to  foreign  ports  for 

There  is  nothing  to  prevent  its  neutral  sale."      In   the   case  of   the   Meteor, 

possessor  from  selling  it,  and  under-  libelled  in  1866,  at  New  York,  Betts, 

taking  to  deliver  it  to  the  belligerent,  J.,   says :    **  As   to  the    preparing  of 

either  in  the  neutral  port  or  in  that  of  vessels  within  our  jurisdiction  for  sub- 

the  purchaser,  subject  to  the  right  of  sequent  hostile  operations,  the  test  we 

the  other  belligerent  to  seize  it  as  con-  have  applied  is"  not  the  extent   and 

traband  if  he  meets  it  on  the  high  seas  character  of  the  preparations,  but  the 

or  within  his  enemy's  waters."  intent  with  which  the  particular  acts 

"  The  existing  law,  according  to  the  are  done.     The  intent  is  all.      Is  the 

summary   of  it  given   by   Chancellor  intent  one   to   prepare   an   article    of 

Kent  (Com.,  i,  128),  and  adopted  by  contraband  merchandise  to  be  sent  to 

Wheaton  (Lawrence's  Wheat.,  p.  729),  the  market  of  a  belligerent,  subject  to 

declares  it  to  be  a  misdemeanor  for  any  the   chances   of   capture  and  of    the 

person  within  the  jurisdiction  of  the  market?     On  the  other  hand,  is  it  to 

United  States  to  augment  the  force  of  fit  out  a  vessel  which  shall  leave  our 
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tate  to  sell  armed  vessels  to  a  belligerent,  with  non-liability 
>y  the  vendor  to  have  the  ship  confiscated  as  con- 
raband  if  it  can  be  seized  by  the  other  bellige-  sale  not  to 
ent  on  the  high  seas.*    Such  ships,  in  most  cases,   founded 
»elong  to  the  vendees  when  they  put  to  sea ;  and   JJJJ^  ^J"®|J 
iven  if  this  was  not  the  case,  they  are  open  to  be   ity  tocon- 
eized  on  the  high  seas  by  the  other  belligerent  as 
contraband  of  war.    In  the  latter  case  the  risk  is  one  the 
rendor  undertakes  to  run.' 

§  251.  As  is  elsewhere  stated,*  it  is  a  moot  question  how  far 
t  is  permissible,  by  the  law  of  nations,  for  a  neutral 
sovereign  to  supply  the  armed  steamers  of  belliger-   foj-b^dfen 
mts  with  coal.     The  Geneva  award  declares:   "In   fromacon- 

,  .  1*  /•  1  1  stantbase. 

>rder  to  impart  to  any  supplies  of  coal  a  character 
inconsistent  with  the  second  rule,  prohibiting  the  use  of  neu- 
tral ports  or  waters  as  a  base  of  naval  operations  for  a  belliger- 
ent, it  is  necessary  that  the  said  supplies  should  be  connected 
with  special  circumstances  of  time,  of  persons,  or  of  places, 
which  may  combine  to  give  them  such  character."  Mr. 
Adams,  in  his  opinion,  thus  speaks:  "The  supply  of  coal  to 
a  belligerent  involves  no  responsibility  to  the  neutral  when  it 
is  made  in  response  to  a  demand  presented  in  good  faith,  with 
a  single  object  of  satisfying  a  legitimate  want  openly  assigned. 
On  the  other  hand,  the  same  supply  does  involve  a  responsi- 

port  to  cruise  immediately  or  nltimately  >  See  Crawford  v.  Wm.  Penn,  Pet. 

against  the  commerce  of    a  friendly  C.  C.  106. 

nation  ?    The  latter  we  are  bound  to  «  Story,  J.,  Santissin^a  Trinidad,  7 

prevent,  the    former    the    belligerent  Wheat.  840;   The  Bermuda,  3  Wall.- 

most  prevent.'*     Mr.  Lawrence's  note  514;  The  Florida,  4  Ben.  452;  and  see 

to  Whart.  Crim.  Law,  8th  ed.,  1908.  Dana's  Wheat.,  note,  215. 

For  the  Alabama  case  see  Encyclo-  That  the  sale  of  a  vessel  of  war  by  a 

pedia   Americana,    1883,    tit.    '*  Ala-  belligerent  to  a  neutral   in  a  neutral 

bama.'*  port  cannot  hold  against  the  other  beU 

For  trials  during  Washington's  ad-  Hgerent,  see  The  Georgia,  1  Low.  Deo. 

ministration  for  breaches  of  neutrality  96 ;   U.  S.  v.  The  Etta,  13  Am.  Law 

laws,  by  enlisting  in  or  aiding  in  fit-  Reg.  38 ;  The  Peterhoflf,  5  Wall.  28. 

ting  out  foreign  cruisers,  see  Henfield's  That  a  neutral  may  sell  a  ship  to  a 

Case,  Whart.  St.  Trials,  49 ;  Guinet's  belligerent  in  a  neutral  port,  see  The 

Case,  ibid.   93;   Villato's   Case,  ibid.  Lilla,  2  Sprague,  177 ;  2  Cliff.  169. 

185  ;  Williams's  Case,  ibid.  G52.  t  Whart.  Crim.  Law,  8th  ed.,  §  1907 ; 

suprOf  §  226. 
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[ility  if  it  shall  in  any  way  be  made  to  appear  that  the  con- 
don  was  made  either  tacitly  or  by  agreement,  with  a  view 
promote  the  execution  of  a  hostile  act."     Sir  Alexander 
Jockburn,  then  chief  justice  of  England,  as  well  as  one  of  the 
[rbitrators,  defines  more  specifically  the  term  "base  of  opera- 
ions:"  "A  base  of  operations  signifies  a  local  position  which 
>rves  as  a  point  of  departure  and  return  in  military  opera- 
ions,  and  with  which  a  constant  communication  can  be  kept 
|p,  and  which  may  be  fallen  back  upon  whenever  necessary, 
naval  warfare  it  would  mean  something  analogous — a  port 
|r  water  from  which  a  fleet  or  ship  of  war  might  watch  an 
lemy,  and  sally  forth  to  attack  him,  with  the  possibility  of 
tiling  back  upon  the  port  or  water  in  question  for  fresh  sap* 
lies  or  shelter,  or  a  renewal  of  operations."*    The  true  dis- 
inction  is  this:   It  is  not  a  breabh  of  neutrality  for  u  neutral 
:ate  to  permit  the  coaling  of  belligerent  steamers  in  its  ports 
the  same  extent  as  it  permits  the  coaling  of  other  foreign 
:eamers  resorting  to  its  ports  casually,  and  without  accommo- 
lations  already  established  for  them.     Nor  is  it  any  more  a 
reach  of  neutrality  for  a  neutral  to  sell  coal  in  gross  to  a  belli- 
erent  than  it  would  be  to  sell  wheat  or  cotton.*    But  it  is  a 
reach  of  neutrality  for  a  neutral  to  permit  a  permanent  depot 
|r  magazine  to  be  opened  on  its  shores,  on  which  a  belligerent 
lay  depend  for  constant  supplies.     To  require  a  neutral  to 
lut  up  its  ports  so  as  to  exclude  from  coaling  all  belligerents 
ould  expose  a  nation  with  ports  so  numerous  as  those  of  the 
nited  States  to  enormous  expense,  as  well  as  put  arbitrary 
id  pernicious  restraints  on  one  of  our  most  important  indus- 
•ies.     On  the  other  hand,  the  breaking  up  of  central  depots 
magazines  for  the  constant  supply  of  particular  belligerents 
ould  be  within  the  easy  range  of  a  national  police;  and  to 
rmit  such  depots  to  be  established  on  neutral  shores  is  on 
Hnciple  a  breach  of  neutrality. 


1  Tills  was  adopted  by  Mr.  Hardy  in  '  As  to  importance  of  coaling  dei>ot8 

[e  house  of  commons,  March  21,  ]  S73  ;  in  modern  naval  warfare,  see  article  in 

President   Hayes's  Message,  Jan.  London  Spectator  of  Jnly  26,   1S83. 

k  1879  ;  Cushiug's  Treaty  of  Wash-  And  see  supra,  §  226. 
ton,  p.  180. 
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CHAPTER  V. 


PRIVATE  INTERNATIONAL  LAW. 


I.  Genehal  Rules. 

PriTate  international  law  part  of  the 

common  law,  §  252. 
Penal  laws  not  extra-territorial,  §  253. 

II.  DoxiciL. 

Domicil  Ib  a  residence  acquired  as  a 
final  abode,  §  254.  % 

determines  personal  status^  §  255. 

Legitimate  children  take  father's  dom- 
icil and  nationality;  illegitimate, 
that  of  mother,  §  256. 

Wife  takes  domicil  of  husband,  §  257. 

Student's  domicil  is  his  home,  §  258. 

Domicil  of  corporation  is  its  principal 
place  of  business,  §  259. 

Domicil  is  basis  of  taxation,  but  not  of 
I>olitical  rights,  §  260. 

III.  Pbbsonal  Status. 

Aliens  entitled  to  rights  of  citizens, 
§261. 

Naturalization  now  internationally 
conceded,  §  262. 

Persons  of  African  descent  entitled  to 
equal  rights,  §  263. 

Otherwise  as  to  Chinese,  §  264. 

Indian  tribes  not  so  entitled,  but  form 
distinct  nationalities,  §  265. 

Toreign  disabilities  not  extra-terri- 
torial, §  266. 

Liberty  of  action  subordinate  to  na- 
tional policy  and  good  morals,  §  267. 

Poreign  attainder  and  infamy  not 
eztra-territorially  effective,  §  268. 

IV.  Marriage. 

Marriage  not  a  contract,  but  an  insti- 
tnUon,  §  271. 


In  this  country,  impediments  reduced 
to  consanguinity  by  descent  and 
laterally  in  one  degree,  §  272. 

Laws  requiring  consent  of  parents  or 
of  state  or  church  not  extra-terri- 
torial, §  273. 

Divorced  parties  may  be  bound  not  to 
remarry,  §  274. 

Law  of  place  of  celebration  determines 
mode  of  celebration,  except  when 
subjects  of  other  states  are  excepted, 
or  the  local  rites  violate  conscience 
or  are  barbarous,  §  275. 

V.  Divorce. 

Foreign  divorces  viewed  with  disfavor, 
§278. 

Domicil  of  petitioner  essential  to  give 
jurisdiction,  §  279. 

Mere  residence  not  sufficient,  §  280. 

Judicial  separation  gives  wife  inde- 
pendent domicil,  but  not  mere  vol- 
untary separation,  §  281. 

Place  of  marriage  and  of  offence  imma- 
terial, §  282. 

Extra-territorial  service  may  be  ade- 
quate, and  so  of  service  by  publica- 
tion, §  283. 

Record  must  aver  necessary  facts,  and 
may  be  disputed,  §  284. 

VI.  Parei^tal  Relations. 

Legitimation  by  subsequent  marriage 
determined  by  laws  of  domicil  of 
parent  and  child,  §  288. 

As  to  real  estate,  territorial  policy  pre- 
vails, §  289. 

So  as  to  legitimation  generally,  §  290. 

So  as  to  adoption,  §  291. 
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Parental  onstody  and  power  determined 
by  local  law,  §  292. 

VII.    GiTAROIAlfSHIP. 

Domioil  of  ward  determines  as  to  his 
personalty ;  foreign  gaardian  most 
act  ander  local  law,  §  295. 

So  of  foreign  guardian  of  lanatio  and 
spendthrift,  §  296. 

VIII.  Law  of  Thikgb. 

Lex  rei  sitae  determines  whether  a  thing 
is  property,  §  298. 

1^^  Immovables, 

Immovables  governed  by  the  lex  rei 
sitae,  §  299. 

Chancellor  may  compel  to  convey  for- 
eign land,  §  300. 

Forms  of  conveyance  determined  by 
lex  rei  sitae,  §  301. 

2d,  Movables, 

Better  opinion  now  is  that  movables 
are  governed  by  lex  rei  sitae,  §  304. 

Rule  applies  to  liens,  §  305. 

Exception  in  respect  to  succession, 
marriage,  and  goods  in  transitu,  §  306. 

Title  must  be  made  in  conformity  with 
lex  rei  sitae,  §  307. 

Ships  at  sea  governed  by  law  of  flag, 
§  308. 

Debts  subject  to  law  of  creditor's  dom- 
ioil, §  309. 

Prescription,  limitation,  and  escheat 
are  governed  by  lex  rei  sitae,  §  310. 

Bankrupt  assignments  have  no  extra- 
territorial effect,  §  311. 

IX.  Contracts. 

Ist,  General  Rules, 

Contracts  may  be  subject  to  as  many 
jurisdictions  as  there  are  parties, 
§  314. 

Question  as  to  seat  of  contract  may  be 
contested  by  several  jurisprudences, 
§  315. 

Lex  loci  contractus  determines  interpre- 
tation, §  316. 
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Place  of  acceptance  is  place  of   o<a- 

tract,  §  317. 
Lex   loci   actus    determines    mode»     o1 

solemnization,  §  318. 
Law  of  place  of  performance  determ^mjie 

mode  of  performance,  §  319. 
Dates  not  oonclnsive  as  to  place,  § 
When  laws  conflict,  that  most  favor . 

preferred,  §  321. 
Lex  fori,    when    peremptory, 

obeyed,  §  322. 

2d,  Maritime  Contracts, 

Contract  as  to  ship  determined  by 
of  flag,  §  323. 


3d,  Commercial  Fbper, 

Eacn  party  bound   by  his  own 

§324. 
Law  of  place  of  payment  controls 

ment,  §  325. 
Process  determined  by  lex  fori,  §  3! 


4M.  Insurance, 

Law  relating  to  payment  is  that 

place  of  payment,  §  327. 
Interpretation  depends  on  usage,  §  3:^  ^ 

bth.  Partnership, 

Secret  partners  may  set  np  limitatio^=^ 
of  domicil,  bat  not  open  partne^  ' 
§329. 

6M.   Common  Carriers, 

Law  of   place  of   performance  det^^ 
mines  mode  of  performance  ;  law 
place  of  payment  determines  pa^ 
ment,  §  330. 

*lth.  Illegal  Contracts, 

Illegality  determined  by  law  of  pla<^ 
of  performance,  unless  judex  fori  0- 
precluded  from  entertaining  sai^ 
§  331. 

Contracts  conflicting  with  laws  of  XkM^ 
tions  or  with  public  policy  will  no^ 
be  enforced,  §  332. 
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SlA.  Inteittt. 
PUofl  of  ptrfonuftiiae  ot 

termiiiM  Interest,  ftnd  this  maf  be 
pU««  of  InvMtmeDt,  S  333. 

9lA.  Barring  Conlraclt. 

Tederal  bankrupt  discharges  operative 

In  the  United  States;  otherwiie  as 

to  stale    insolvent  discharges    and 

foroign  bankrnpt  dischargeB,  $  334. 

Wlien  statutes  of  limitations  are  only 

procesanal,  lix/ori  goTerna,  5  335. 
Foreign    statatos    barring    debt    not 
ttxtra-territorial,  %  336. 

X.   TOBtB. 

Lex  ddieti  camnuti  and  la  fori  mast 
sustain  salt,  i  337. 

XI,  ScccMBioit,  Wills,  and 

ADHINISTBATIOa. 

ImmoTSbtM  governed  hj  lei  rei  litae, 

S33S. 
Movables  by  Itx  domicilii,  5  339. 

Bxfcntion  and  administration  have  no 
extra-territorial  power,  5  340. 

XII.   BrSINEM  FOBHS. 

Loau regit ariunlhvgeaerel tale,  $342. 

XIII.    JCBIBDICTIOK  OF  CoDBTS  aXD 

PaocEBB. 

Loosl  actions  to  be  brought  in   local 

conrtB ;    otherwise  as   to   transitory 

actions ;   process  determined  by  Itx 

fori,  5  343. 


[§  252. 


Sztra- territorial  Btimmons  now  geoe- 
rally  permitted,  3  344. 

XIV.  EvwBacB. 
LettMra  rogatory  issue  to  obtain  teatl- 

moiiy  in  other  countries,  $  345. 
Ltx  fori  determines  quustlans  of  evl- 

danoe,  5  34tj. 
Admlasibllity  of  wltneBBes  and  doon- 

ments  so  determined,  S  347. 
Foreign  law  proved  as  matter  of  fact, 

f  348. 

XV.  Lis  PBNDBHfl. 
Prior  foreign  suit  no  bar,  §  349. 

XVI.  CBtklHAL  Jdbibdictios. 

Country  where  offence  takes  effect  has 
jurisdiction,  $350. 

Offence  may  be  cognizable  In  a  plural- 
ity of  Jurisdictions,  §  3S1. 

Ex  tradition  generally  limited  by 
treaty,  §  3a2. 

RefuBed  when  there  cannot  be  a  fair 
trial,  and  when  theobJoctiB political, 
3  3S3. 

State  having  jurisdiction  ought  not  to 
surrender,  5  354. 

Terms  should  be  construed  as  in  asylum 
state ;  probable  cause  enough  ;  evi- 
dence for  defence  admissible,  $  355, 

Circuit  court  may  review  case,  and 
executive  may  refuse  surrender, 
9  356. 

Trial  should  be  restricted  to  offence 
specified  lu  demand,  $  357. 


I.  General  Rules. 
§  252.  We  have  already  aeeii  that  pnblic  international  law 
is  accepted  by  the  common  law  as  part  of  the  law  of  p         . 
tbe  land.    It  is  so  necessarily  with  private  inter-  tcrnstiouai 
national  law ;  i.  e.,  that  part  of  the  law  of  nations  the  com- 
which  concerns  the  determination  of  private  claims.   ™*'°  ''"■ 
A  suit,  for  instance,  between  citizens  of  France,  contracted  in 
France,  to  be  performed  in  France,  concerning  property  sito* 
ated  in  France,  must   be  necessarily  determined  by  Fit 
3t)3 
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law ;  and  if  by  any  accident  it  comes  before  a  coart  in  this 
country,  we  must  resort  to  French  law  for  its  adjadicatioo. 
We  cannot  rest  this  principle  on  comity.  It  is  applied,  not 
from  comity,  but  from  justice.  It  is  applied  because  the  law 
in  subjection  to  which  a  contract  is  made  is  part  of  that  con- 
tract, to  be  considered  as  such  by  every  court  to  which  the 
contract  is  submitted  for  adjudication.* 

§  253.  There  is  an  important  exception,  however,  to  the 
rule  that  a  case,  no  matter  where  it  is  litigated,  is 
not  extra-  governed  by  the  law  to  which  it  is  subject.  "So 
matter  how  completely  a  particular  transaction 
may,  from  the  circumstances  of  its  commission,  or  from  other 
conditions,  be  subject  to  a  penal  law,  such  law  will  not  be 
enforced  extra-territorial ly.  No  state,  in  other  words,  will 
enforce  the  penal  laws  another  state  has  enacted.' 

II.   DOMIGIL. 

§  254.  Domicil,  in  the  sense  in  which  the  term  is  used  by 
Domicii  i8  ^^^  courts,  is  a  residence  adopted  as  a  final  abode. 
a  residence    Jt  must  be  a  residence,  though  if  there  be  an  inten- 

acquired  as      ^  '  o 

a  final  tiou  to  rcmaiu  finally,  it  is  not  necessary  that  it 

abode 

should  be  of  any  particular  duration;  and  domicil 
may  be  constituted  by  a  mere  inchoate  residence,  not  yet  en- 
tered upon,  when  the  journey  to  such  residence,  which  it  is 
intended  to  make  a  final  abode,  has  commenced,  and  the 
prior  domicil  is  abandoned.  But  the  intention  must  be  that 
the  abode  should  be  final.  If  it  is  to  be  merely  a  temporary 
abode,  then  it  does  not  constitute  domicil.^  The  place  selected 
by  a  person  as  his  permanent  home  is  to  be  regarded  as  his 

^  For  the  authorities  prior  to  1881  diate  to]vcs   of  this  section,  Whart. 

on  private  international  law  I   must  Conf.  of  Laws,  §§  1  et  seq, 

refer  to  ray  work  on  the  Conflict  of  •  Whart.  Conf.  of  Laws,  §  4 ;  Woods 

Laws,  of  which  the  second  edition  was  v.  Wicks,  7  Lea,  Tenn.  40 ;  see  infra^ 

published   in  1881.      To  incorporate  §  337.    As  to  penal  laws  generally,  see 

them  in   this   volume  would    unduly  infra ^  §  618. 

extend  its  bulk.     I  introduce  into  this  '  Whart.  Conf.  of  Laws,  §  20.     That 

work  only  such  references  as    have  there  cannot  be  an  Anglo-Chinese  domi- 

arisen  since  the  preparation  of   the  cil,  see  TootaVs  Trusts,  23  Ch.  D.  532. 

work  referred  to.     See,  for  the  imme-  As  to  **  commercial  domioil,"  seencpra, 

§219. 
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il  as  distiiiguisbed  from  bis  place  of  business,  on  tbe 
le,  and  from  a  mere  sbifting  or  occasional  residence  on 
ber  side.  And  the  reason  is  that  as  the  principal  object 
licil  is  to  determine  tbe  law  by  which  a  party  is  bound 
borne  relations — e.  g.^  legitimacy,  status,  marriage,  and 
>ution  of  property  after  death — it  is  right  that  the  law 
>ind  should  be  that  of  the  place  he  selected  as  his  home.^ 
irticular  length  of  time  is  necessary  to  constitute  a 
il.  The  new  domicil  attaches  as  soon  as  it  is  entered 
ith  the  intention  of  permanently  remaining.  And,  as 
ready  been  noticed,  a  party  who  leaves  an  old  domicil 
3  purpose  of  taking  another,  may  be  said  to  acquire  the 
domicil  as  soon  as  he  starts  on  his  journey  to  it.'  An 
)micil  is  presumed  to  continue  until  change,  and  the 
1  of  proof  of  such  change  is  on  the  party  by  whom  it  is 
.  A  change  of  domicil  cannot  be  established  unless  it 
wn  to  have  been  intended ;  though  the  proof  of  such 
is  necessarily  inferential.  Men  do  not  often  say, 
tend  to  change  my  domicil ;"  and  when  they  do, 
t  declaration  will  require,  to  sustain  it,  proof  of  extra- 
facts  showing  a  bona  fde  change,  and  leading  us  back, 
ore,  once  more,  to  inferential  proof.  But  when  an 
is  selected,  as  if  for  a  permanency,  and  settled  duties 
itered  on  in  such  abode,  the  inference  is  that  a  new 
il  has  been  adopted.  And  inferences  of  an  intentional 
e  of  domicil  may  be  drawn  from  recitals  in  deeds  and 
from  payment  of  taxes,  and  from  exercise  of  political 

3 

• 

)5.  According  to  the  prevalent  opinion  in  England  and 

nited  States  the  law  of  the  domicil  of  a  person 

nines  his  persona?  status.      In  Belgium  and   ^termtaes 

it  is  true,  nationality  has  been  held  by  dis-   peraonai 

shed  jurists  to  be  the  test ;    but  there  are 

8  difficulties  in  the  way  of  adopting  this  test  in  the 

i  States.    In  the  first  place,  there  are  multitudes  of  per- 

n  our  shores  who  are  domiciled  in  one  of  our  states — i.e., 

art.  Conf.  of  Laws,  §  69.  *  Ibid.  §§  55  e<  $tq. 

I.  §  58. 
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who  have  accepted  an  abode  in  such  a  state  with  the  intention 
of  j)ermanently  remaining— who  have  not  yet  become  natar- 
alized  in  the  United  States.  Most  of  them,  it  is  true,  intend 
in  future  to  be  naturalized,  and  have  declared  their  intention 
to  this  eftect ;  but  there  are  others  who  have  no  such  inten- 
tion, yet  who,  as  expecting  to  remain  among  us  permanently, 
should  be  subjected  to  our  jurisprudence  as  far  as  the  deter- 
mination of  their  personal  status  is  concerned.  But  a  more 
serious  difficulty  arises  from  the  fact  that  in  this  country, 
while  we  have  but  one  nationality,  we  have  as  many  distinct 
jurisprudences  as  we  have  states.  If  we  want  to  know,  for 
instance,  what  are  the  disabilities  attached  to  a  particular 
woman  by  force  of  her  coverture,  it  is  not  enough  to  say  that 
the  woman  in  question  is  a  citizen  of  the  United  States.  This 
would  determine  nothing,  since  each  state  has  in  such  mat- 
ters an  independent  jurisprudence.  In  such  cases  the  only 
test  is  domicil.  It  may  be  added,  also,  that  there  are  many 
persons  who  take  out,  fraudulently  it  may  be,  naturalization 
papers  in  the  United  States,  with  the  intention  merely  of 
evading  some  home  duty  ;  and  who,  if  nationality  be  the  test, 
would  be  enabled  successfully  to  evade  such  duty,  while  in 
no  way  subjecting  themselves  to  the  laws  of  the  country  of 
their  naturalization.^ 

§  256.  A  legitimate  child  takes  its  father's  domicil   and 
nationality,  no  matter  where  the  child  may  be  born. 

Legitimate  i,ni  ,  .,  ,  - 

children  uor  whcre  the  father  may  be  resident  at  the  time 
father's  of  the  birth.  An  illegitimate  child,  on  the  other 
andnation  ^^^^?  takes  the  mother's  domicil,  there  being  no 
aiity;  iiie-  father  recognized  as  such  by  the  law.  As  soon, 
that  of  '  however,  as  a  child  is  legitimated,  it  acquires  the 
mother.  donaicil  of  the  father.  The  domicil  of  an  infant 
changes  with  that  of  the  father,  and  in  case  of  the  father's 
death,  of  the  mother,  supposing  that  she  acts  bona  fide  in 
making  the  change.  A  guardian,  however,  cannot  change 
his  ward's  domicil,  when  such  a  change  affects  the  ward's 
property,  without  leave  of  the  proper  court.^ 

*  Whart.  Conf.  of  Laws,  §§  21  et  seq.     abroad  of  citizens,  see    De    Geer    i'. 
«  Ibid.  §  35.      As  to  children  born    Stone,  L.  R.,  22  Ch.  D.  243. 
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§  257.  As  a  rule,  the  wife's  domicil  is  that  of  her  husband, 
and  when  he  takes  a  new  domicil  the  change  applies   ^j^.^  ^^^ 
to  her  as  well  as  to  him.    To  this,  however,  there  domicii  of 
are  several  exceptions.    The  first  is  that  when  a 
husband  deserts  his  wife,  or  takes  a  new  domicil  with  the 
purpose  of  separating  himself  from  her,  she  can  sue  him  for 
divorce  in  their  old  domicil  which  she  retains;  and  when  he 
drives  her  from  him,  so  that  she  is  forced  to  take  a  new  resi- 
dence,  that  residence  may  become  her  domicil  so  as  to  offer  a 
\)asis  for  divorce  proceedings  on  her  part.*    The  second  excep- 
tion is  that  community  of  domicil  is  severed  by  legal  separa- 
tion.   The  third  exception  is  that  a  change  of  the  husband's 
domicil  produced  by  compulsion,  e.^.,  where. he  is  banished 
or  imprisoned,  does  not  necessarily  change  the  domicil  of  the 
wife.* 

§  258.   A  student's  domicil  is  not  his  place  of  study  as 
distinguished   from    the  permanent  home  of  his   s^Q^en^ig 
family  to  which  he  expects  to  return.    lie  may   domiciiis 
make  such  place  of  study  his  domicil,  however,  if 
he  make  it  his  home  in  which  he  intends  permanently  to 
reside.* 

§  259.  The  domicil  of  a  corporation  is  its  principal  place  of 
business,  if  such  place  is  within  the  state  by  which   domicil  of 
its  charter  is  issued.     It  is  not  uncommon,  however,   forporation  ' 
for  legislatures  to  put  heavy  penalties  on  foreign   cipai  place 
corporations  unless   they  consent  to  establish   an 
office  in  the  state  imposing  the  law,  to  agree  to  accept  service 
in  such  state  of  all  process  against  them,  and  to  be  bound  by 
the  laws  of  such  state  so  far  as  concerns  contracts  made  with 
its  citizens  within  its  borders.     If  so,  the  corporation,  so  far 
as  concerns  such  contracts  or  business,  is  virtually  domiciled 
within  the  state  so  legislating.^ 

§  260.  Domicil  does  not  by  itself  confer  political  rights.   A 
man  may  be  domiciled  in  a  state  without  becoming  a  citizen 

«  Infra,  §  279.  »  Whart.  Conf.  of  Laws,  §  48. 

•  Whart.  Conf.  of  Laws,  §  43 ;  infra,        *  Ibid.  §  48  a. 
§§  279  et  seq, 

367 


§  261.]  OOMMENTARIBS  ON  LAW.  [OHAP.  V> 

of  such  state,  or  acquiring  in  it  any  political  rights.    But 
(lomicil  is  the  basis  of  taxation.     All  persons  dotn^* 
baiJS^of  ^  ®  ciled  in  a  state  may  be  personally  taxed  by  it,  an 
^uTnoTof    ^^^y  ^^®  subject  to  such  personal  taxation  until 
political       acquire  a  domicil  elsewhere.'    Hence  it  has  bee 
^  held  that  the  registered  public  debt  of  one  state,  c^  r 

of  a  city  or  county  in  such  state,  may  be  taxed  by  anotb^^r 
state  when  held  by  a  domiciled  citizen  of  the  latter.* 

III.  Personal  Status. 

§  261.  So  far  as  concerns  the  right  to  sue  in  the  courts,  ttrm.  < 
Aliens  In  right  to  personal  protection,  and  the  right  to  ho^  ^ 
sutes  ai^  personal  property,  an  alien  belonging  to  a  count  tk^^ 
entitled  to     not  at  War  with  the  United  States,  stands,  aa  ^ 

rii?htewith    general  rule,  on  the  same  footing  as  a  citizen  of  flfc:^-* 

zens.        United  States.     In  some  of  the  states  aliens  a» 


prohibited  from  holding  real  estate  beyond  a  designated  lim 
There  is  no  such  restriction,  however,  as  to  the  public  lanr*"""^* 
of  which  the  title  is  in  the  United  States;  nor  can  such  reatri 
tions  operate  when  in  conflict  either  with  treaty  or  with  t 
fourteenth  amendment  giving  equal  civil  rights  to  all  personi 
An  alien,  also,  as  we  have  seen,  may  be  domiciled  in  the  Uni 
States,  though  he  may  have  no  intention  of  being  domicil 
And  aliens  have  the  distinctive  privilege  of  being  entitled 
sue  in  the  Federal  courts. — What  has  been  said,  it  will 
observed,  is  restricted  to  civil  privileges.     Political  privi 
so  far  as  concerns  the  Federal  government,  are  regulated  b 
Federal  statutes.     So  far  as  concerns  the  several  states,  such 
privileges  are  determined  by  state  legislation.     In  some  states 
aliens  are  entitled,  before  naturalization,  to  vote  for  state  and 
county  oflicers.*    And   in  any  view  an  alien  cannot  set  up 
alienage  as  a  defence  to  an  indictment  for  a  crime.* 


•  Whart.  Conf.  of  Laws,  §§  72  ei  seq.     592 ;   Aflf.   S.   C.   Bub.   nom. ;   Appeal 
That  state  may  tax  generally,  see  in/raj     Tax  Court  r.  Patterson,  50  Md.  354. 
§  417  a.  »  Infra,  §§363,  688. 

«  Bonaparte  v.  Tax  Court,  104  U.  S.        *  Whart,  Couf.  of  Laws,  §  17. 

•  Infra,  §  350 ;  supra,  §  178. 
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§  262.  It  was  for  a  long  time  held  that  the  impress  of 
na.'fcionality  was  indelible,  and  that  no  act  of  expa-   ^,  ,     „ 

^  '  /         Naturaliza- 

tri  ^tion,  no  matter  how  solemn  or  permanent,  had  tion  now 
an 37  international  force.  This  position,  however,  tionany 
is  »iow  almost  universally  abandoned.  There  is  no  <^<'"<^^*^^- 
ci"^?'  ilized  country  which  does  not  receive,  by  naturalization 
oi*  adoption,  persons  born  in  other  lands,  and  does  not  thereby 
CO  i:icede  the  right  of  its  own  subjects  to  throw  oft*  on  emigra- 
tion their  allegiance;  and  now  emigration,  from  the  redun- 
<i*^T:icy  of  population  in  some  of  the  principal  European  states, 
far  from  being  prohibited,  is  encouraged.  So  far  as  con- 
ns the  United  States,  a  naturalized  citizen  is  placed  pre- 
^^^^ly  on  the  same  footing  as  a  native  citizen,  and  his  rights, 
^iil«ss  his  naturalization  was  meant  merely  to  evade  hon>e 
^  '^  t:  ies,  and  not  with  the  intention  of  taking  up  a  domicil  in 
^h^  United  States,  will  be  as  fully  protected  against  foreign 
*  *^  t  ^rference  as  if  he  were  a  native  citizen.  Even  an  inchoate 
■^^t:.  uralization,  based  upon  a  declaration,  under  the  statute, 
.n  intention  to  be  naturaliized,  has  been  held  to  be  entitled, 
^n  there  is  a  bona  fide  domicil  in  the  United  States,  to  the 
protection. — Naturalization,  it  should  be  added,  is  im- 
t^^^^d  in  annexation.  When  a  territory  is  annexed  to  the 
ited  States,  this,  by  the  act  of  annexation,  naturalizes  all 
fe  inhabitants  of  such  country.^ 

_  263.  By  amendments  to  the  constitution  of  the  United 
^t:«i,  tea,  adopted  as  a  part  of  the  reconstruction  raeas-    perBousoi 
^i*^©  consequent  on  the  close  of  the  war  of  secession,   ^(^jl^enu^ 
^'1    political  and  civil  distinctions  between  persofis   tieatothe 
^^     -African  descent  and  white  persons  were  oblite-   and  poiiu- 
f'^^^d,  and  any  state  legislation  establishing  such   ?e^cg"ith 
^  ^  ^  tinction  was  prohibited  and  declared  void.   These   ^^^^^^e. 
^^^^^^©titutional  provisions  are  elsewhere  specifically  considered. 
"^^     i  8  sufficient  here  to  say  that  while  the  negro  race  is  hereby 
^^^ti'itled  to  the  same  rights,  civil  and  political,  as  the  white 
^*^^-^^,  legislation  imjK)sing  a  common  restriction  in  both  cases, 

-    '       "%Vhart.  Conf.  of  Laws,  §  5 ;  «w/>ra,     21  Wall.    162;   Crane   r.   Reedor,   25 
_^    ^  W  rt  seq,,  177.   Justices'  Opinions,     Mich.  303.   As  to  naturalization  in  tlio 
^^e.  589  ;  see  Minor  r.  Happersett,    United  States,  see  tw/Va,  §§  431  et  seq^ 
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^.z/.,  laws  prohibiting  intermarriage,  does  not  conflict  with 
the  confttitution  as  thus  amended.* 

§   264.    Neither  the  amendments  just  specified,  nor  the 

naturalization  laws  adopted  by  the  Federal  sfovern- 
as  to  Chi-  meiit,  cover  Chinese  coming  to  the  United  States, 
"*^**^*  nor,  as  a  rule,  can  they  become  domiciled  aroontr  ns, 

unless  they  should  intend  to  remain  permanently.  This, 
however,  is  rarely  the  case,  since  they  almost  without  excep- 
tion retain,  when  among  us,  their  national  dress  and  their 
national  religion  and  mode  of  life,  and  regulate  their  mode  of 
living  and  expenditure  so  as  best  to  subserve  an  ultimate 
return  to  their  native  land.'  By  a  Federal  statute  adopted  on 
May  6,  188i\  the  immigration  of  Chinese  laborers  was  sus- 
pended for  ten  years  with  certain  limited  exceptions. 
§  265.  The  Indians  resident  within  the  borders  of  the  United 

States  are  not  within  the  protection  of  theamend- 
trn)!""uot  '^^^^^'^^^^  ^^  tbe  constitution  just  noticed.'  They  form, 
»i)rntiti.Mi,    when  grouped  in  tribes,  distinct  nations,  with  whom 

and  I'ou-  i      '       /•  .  •  •  •         i  .J 

frtituiea  we  luivc  ffom  time  to  time  negotiated  treaties,  ana 
uoimlity"^  who  occupy,  in  re8i>ect  to  our  government  both 
federal  and  state,  a  quasi  independence.  They  in- 
habit, when  so  recognized,  distinct  reservations  of  territory, 
within  which  they  are  governed  by  their  own  laws.  Theyare 
not  within  the  range  of  our  naturalization  laws;  they  are  not 
entitled,  when  thus  forming  part  of  a  tribe,  to  vote  at  elections; 
they  are  not  punishable  in  our  courts  for  wrongs  committed  on 
or  debts  due  one  another.  When,however,  they  leave  theirreser- 
vation8,an(l  mingle  with  the  population  of  a  state,  they  are  sub- 
ject to  its  laws,  tliough  not  entitled,  by  the  mere  force  of  the 
Federal  constitution,  to  vote  at  its  elections.*  And  even  when 
maintaining  a  distinct  tribal  system  within  their  own  reserva- 

>  Intra ^  '^\  r)S4  it  stq.  As   to   supremacy  of  congreiw,  ^ 

*  /m/zv/,  §  43r)  ;  Whart.  Conf.  of  Laws,     siijira^  §  2t>. 

§  I'l.    As  t<»  naturalization  of  fliinesi*,  That  Indians  are  qwui  independent, 

see  infra,  ^^  43r>,  [yi^i) ;  snjtra,  §  17U.  see  sujtrdj  §  2G. 

*  In/ra,  §§  434,  n^G.  That  they  are   not  teclinically  citi- 

*  That  n()n-tril)al    Indians   may  bo  zens,  see  infra,  §  434. 

citizens  of  a  stale,  se*-  Ilogers  v.  Quin-  That  they  are  not  covered  by  the 
ney,  f)!  Wis.  (>2 ;  and  see,  generally,  fourteenth  and  fifteenth  amendment*, 
Whart.  Conf.  of  Laws,  §  9.  see  infra,  §  565 ;  rf,  article  in  15  Am. 

Law  Rev.,  21. 
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tions  they  are  subject  to  the  control  of  the  United  States 
government,  so  far  as  concerns  the  dealings  of  Indians  with 
whites,  and  so  far  as  concerns  the  excise  laws  imposed  by  con- 
gress.* 

§  266.  It  is  one  of  the  consequences  of  the  old  theory  of 
the  ubiquity  of  personal  laws  that  the  disabilities 
and  privileges  attached  to  a  person  by  the  law  of  disabulties 
his   domicil   follow  him  wherever  he   goes.    This  no*  extra- 

.   ,  .  1    .        ,  .  territorial. 

position,  however,  is  not  accepted  m  this  country. 
It  would  greatly  impair  business  confidence  if  persons  of 
European  descent,  settling,  as  far  as  may  appear,  in  this 
country,  and  here  doing  business  as  persons  capable  of  bind- 
ing themselves  by  contract,  should  be  entitled  to  set  up,  when 
sued,  incapacities  or  privileges  impressed  on  them  by  the  law 
of  their  domicil.  When  notice  is  given  of  a  disability,  e,g,^ 
infancy,  or  mental  incapacity  pronounced  to  be  such  by  home 
adjudication,  then  those  dealing  with  a  person  alleged  to  be 
so  incapacitated  are  put  on  their  inquiry.  Such  notice  is 
implied  when  a  young  child,  or  a  person  evidently  insane,  un- 
dertakes to  do  business.  But  it  is  otherwise  with  regard  to 
merely  artificial  distinctions.  These  are  to  be  determined  by 
the  distinctive  policy  of  the  state  in  which  the  litigation  is 
pending.  If  that  policy  is  to  assign  business  capacity  to  and 
endow  with  business  responsibility  all  persons  who  have  arrived 
at  the  age  of  twenty-one,  then  it  would  conflict  with  that 
policy  to  enforce  foreign  statutes  incapacitating  married 
women  as  a  class,  and  extending  with  men  the  period  of  mi- 
nority five  or  ten  years  beyond  the  limit  fixed  by  the  lex  fori. 
A  state,  therefore,  which  invests  married  women  with  greater 
or  less  business  capacity  will  regard  all  married  women  doing 
business  within  itfj  borders  as  endowed  with  such  capacity ; 
a  state  which  places  majority  at  the  age  of  twenty-one  will 
not  regard  persons  of  that  age  within  its  borders  as  infants, 
though  they  are  still  infants  by  their  home  law.  But  the 
converse  that  a  state  adopting  a  narrow  limit  of  capacity  will 
apply  such  limit  to  all  foreigners  visiting  its  shores  does  not 
follow,  the  better  view  being  that  while  restrictions  of  capacity 

1  Supra,  §  26 ;  infra,  §§  434,  585. 
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are  not  extra-territorially  binding,  it  is  otherwise  with  grants 
of  capacity,  which  are  ubiquitous  in  their  eftects.  As  a  role, 
also,  while  emancipation  by  the  law  of  domicil  is  regarded  as 
everywhere  oi>erative,  it  is  otherwise  with  restrictions  or  de- 
privations of  freedom,  which  have  no  extra-territorial  force. 
In  the  United  States  this  distinction  is  of  peculiar  importance. 
Our  population  is  made  up  either  of  emigrants  from  the  old 
world,  or  of  descendants  of  such  emigrants.  If  foreign  in- 
capacities as  to  marriage  are  held  to  bind  in  this  country,  the 
shadow  of  uncertain  legitimacy  would  hang  over  multitudes; 
if  foreign  incapacities  of  minority  were  ubiquitous,  business 
would  sustain  a  serious  shock  in  those  sections  in  which  it  is 
conducted  largely  by  young  men,  many  of  whom  corae  from 
countries  in  which  they  are  still  minors,  they  not  being  as  yet 
naturalized  on  our  shores.  Nor  could  we  recognize  such  re- 
strictions, nor  the  kindred  restrictions  placed  in  some  foreign 
lands  on  ecclesiastics,  and  on  those  judicially  assigned  to  civil 
death,  consistently  with  the  principle  imbedded  in  our  own 
jurisprudence  as  well  as  in  that  of  England,  that  whoever 
touches  our  soil  becomes  free,  no  matter  what  may  be  the 
extent  to  which  his  freedom  was  restrained  in  the  land  from 
which  he  came.^ 

§  267.  Liberty  of  action,  therefore,  when  given  by  the  Ux 

domicilii,  is  to  be  regarded  as  belonging  to  theper- 

Liborty  of     ^^^  g^  privileged  wherever  he  eoes.     This,  however, 

action  Bub-  .  . 

ordinate  to  is  subjcct  to  important  restrictions.  It  is  not  per- 
poiicy  and  mitted  to  invadc,  in  the  first  place,  settled  national 
morals.  poHcy.  Special  prerogatives,  for  instance,  given  in 
their  own  land  to  particular  classes  of  society,  will 
not  be  respected  in  a  land  whose  policy  is  to  recognize  no 
such  i)rerogatives.  And,  in  the  second  place,  neither  the 
privilege  of  polygamy,  nor  that  of  absolute  paternal  or  marital 
power,  will  be  regarded  in  the  United  States  as  adhering  on 
our  shores  to  persons  who  by  the  law  of  their  domicil  are 
entitled  to  such  privileges.  This  limitation,  excepting  from 
ubiquity  of  what  are  called  personal  laws  such  laws  as  con- 
flict with  the  national  policy  or  settled  standard  of  morality 

1  W^hart.  Conf.  of  Laws,  §§  101  et  seq, 
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of  the  state  where  the  litigation  takes  place,  is  now  univer- 
sally recognized.  In  harmony  with  this  rule,  foreign  hus- 
bands, parents,  and  guardians  are  not  permitted  to  exercise 
powers  not  granted  to  home  husbands,  parents,  and  guardians.* 
§  268.  Not  merely  because  foreign  restrictions  on  freedom 
will  not  be  recognized,  but  because  no  effect  will  be 
given  to  foreign  penal  laws,  it  is  now  generally  atuiuder 
agreed  that  neither  a  foreign  attainder  nor  a  foreign  not^Jxtr™^ 
conviction  of  an  infamous  offence,  will  be  enforced,    territorially 

TT  1  1  •    .  .1  .       effective. 

Hence  the  prevalent  opinion  now  is  that  even  in 
states  where  a  domestic  conviction  of   an  infamous  offence 
destroys  competency  as  a  witness,  no  such  effect  flows  from  a 
foreign  conviction  of  this  class.^ 

IV.  Marriage. 

§  271.  Marriage,  as  is  elsewhere  fully  shown,  is  not  merely 
a  contract,  but  is  a  cardinal  international  institu-    ^,   _, 

Marriaere 

tion  of  civilization.^  Without  marriage  there  can  not  a  mere 
be  no  family,  without  families  no  state.  So  far,  but  an 
therefore,  from  the  state  having  the  power  to  ^^stitution. 
modify  marriage  internationally,  marriage,  as  an  interna- 
tional institution,  transcends  the  power  of  the  state.  Mar- 
riage, in  this  sense,  is  an  exclusive  sexual  union  for  life.  It 
must  be  exclusive;  a  polygamous  union  is  no  marriage.  It 
must  be  sexual ;  if  either  party  is  impotent,  there  is  no  mar- 
riage. It  must  be  for  life;  a  sexual  union  for  a  term  of 
years  not  constituting  a  marriage.^ 

§  272.  The  policy  of  this  country  is  to  encourage  marriage 
and  the  growth  of  families ;  the  policy  of  the  old 
world  is  to  discourage  both.     Nor  is  the  restrictive   country  im- 
policy of  the  old  world  in  this  respect  of  recent   deduced  u) 
growth.     The  poverty  of  the  people,  as  a  body,  was   ^^"nu"  ^ 
at  least  as  great  at  the  time  when  the  canon  law   descent, 

^^  and  later— 

was  moulded  as  it  is  now;  and  to  this  poverty,   ally  in  one 
making  early  marriages  generally  inexpedient,  may    ^®^^^®- 
be  in  part  traced  the  restrictions  based  on  consanguinity  and 

«  Whart.  Conf.  of  Laws,  §  1046.  »  Whart.  Conf.  of  Laws,  §  126. 

>  Ibid.  §  108.  «  Ibid.  §§  126  el  seq. 
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affinity  with  which  the  canon  law  abounds.  Nor  is  this  the 
only  reason  why  these  restrictions  should  be  regarded  as 
merely  temporary  and  local,  and  as  not  consistent  with  the 
policy  of  a  country  like  the  United  States.  They  were  sub- 
ject to  the  dispensing  power  of  the  pope,  and  could  thus  be 
withdrawn  at  his  discretion.  The  authority  of  the  canon 
law  in  this  respect,  therefore,  cannot  bind  us,  since  that  law 
assumes  the  intervention  of  an  ecclesiastical  arbiter,  who  is 
incapable  among  us  of  exercising  this  jurisdiction.  Hence 
the  prevalent  opinion  in  the  United  States  is,  that  mere 
affinity  is  no  impediment  to  marriage.  Nor  is  consanguinity, 
unless  lineal,  or  lateral  in  the  first  degree.  Hence  the  only 
marriages  generally  prohibited  are  those  between  brother  and 
sister,  and  between  persons  in  the  line  of  lineal  descent.* 
§  278.  In  most  European  states  the  consent  of  parents  or 

guardians,  in  others  the  consent  of  the  state,  is 
requiring  ncccssary  to  the  validity  of  a  marriage.  As  to 
parents  or  these  laws  the  following  observations  are  to  be 
church  °\  inade:  (1)  They  bind  subjects  of  such  state  marry- 
extra-  ing  within  its  borders.    (2)  They  do  not  apply,  such 

is  the  better  opinion,  to  domiciled  subjects  of  other 
states  marrying  in  the  state  imposing  the  restriction.  (3) 
Nor  do  they  apply  to  domiciled  subjects  of  the  restraining 
state  who  marry  in  a  country  where  no  such  restrictions  are 
imposed.  It  is  true  that  the  last  position  is  denied  in  France, 
it  being  there  maintained  that  a  French  citizen  cannot  con- 
tract a  valid  marriage  abroad  without  obtaining  the  consent 
of  parents  or  guardians,  as  prescribed  by  the  French  code  for 
French  marriages.  Eestrictions,  also,  as  to  capacity  and  form 
arc  imposed  by  the  council  of  Trent,  and  by  the  laws  of  par- 
ticular states  by  which  restrictions  similar  to  those  of  the 
council  of  Trent  are  imposed.  On  the  other  hand,  the  com- 
mon law  brought  to  this  country  by  its  settlers,  which  in  this 
respect  was  the  canon  law  as  it  existed  before  the  council 
of  Trent,  made  the  validity  of  marriages  dependent  neither 
on  the  consent  of  parents  nor  on  any  particular  ecclesiastical 

>  Whart.  Conf.  of  Laws,  §  137.     On     article  in  American  Law  Magazine  for 
the  subject  of  capacity  to  marry,  see    January,  1883. 
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approval.  These  and  similar  restrictions,  therefore,  will  not 
be  regarded  in  this  country  as  affecting  the  validity  of  mar- 
riages solemnized  among  us,  even  though  the  parties  are  sub- 
jects of  the  state  enacting  the  restriction  ;  and  the  same  may 
be  said  of  local  restrictions  on  the  marriage  of  persons  of  dif- 
ferent race,  or  of  different  religion,  or  of  unequal  rank,  as 
well  as  on  the  marriage  of  ecclesiastics.  Subjects  of  such 
states  do  not  carry  with  them  these  restrictions  when  they 
travel  in  foreign  lands.^ 

§  274.  When  a  divorce  is  granted  on  terms  which  prohibit 
the  party  divorced  from  a  second  marriage,  it  inval- 
idates any  second  marriage  in  the  divorcing  state  by   parSS^^ 
the   party   so  divorced.     If  such   party,  however,   domiciled 
should  become  domiciled  in  a  state  which  rej^ards   prohibiting 

^  tlieir 

all  divorces  as  absolute,  this  would  bring  with  it   second 
the  right  of  marrying  again.    Whether  a  mere  resi-   {JJ)u'ifd  ^y 
dence   without  domicil,  in  a  state     re^ardinsc  all   t^}^},,^^^ 

'  »  »  hibltlon. 

divorces  as  absolute,  would  validate  a  marriage  in 
such  state  by  the  party  so  divorced,  is  a  question  as  to  which 
there  is  great  conflict  of  autliority.    The  better  opinion  is  that 
no  change  of  residence  not  amounting  to  change  of  domicil 
can  dispense  with  the  restriction.' 

§  275.   It  is  generally  agreed  that  the  law  of  the  place  of 
celebration  determines  the  mode  of  celebration :  and,   , 

'  Law  of 

consequently,  that  a  celebration  lawful  by  s.uch  law   place  of 
is  lawful  everywhere,  while  a  celebration  unlawful   determines 

>  Whart.  Conf.  of  Laws,  §§  147  et  he  not  being  entitled  by  the  law  of 

geq.     As  to  how  far   the  lex  loci  con-  New  York  to  marry  again,  he  went  to 

tractus  in  such  matters  controls,   see  New  Jersey  and  there  married  C,  a 

infra,  §  275.  second  wife,  his  first  wife  still  living. 

«  See  Whart.  Con.  of  Laws,  2d  ed.,  In  New  Jersey,  by  statute,  **all  mar- 

§  135.     The  view  of  the  text  is  not,  riages,   where    either  of   the    parties 

however,  accepted  in  New  York,  where  shall  have  a  former  husband  or  wife 

a  marriage  in  another  state  by  a  party  living  at  the  time  of  the  marriage, 

prohibited  by  the  New  York  law  from  shall  be  invalid,  and  the  issue  thereof 

marrying  is  held  to  be  governed  by  the  shall  be  illegitimate."  A.  and  C.  after 

lex  loci  contrcKtus,  though  such  party  their  marriage  took  up  their  residence 

continued  domiciled  in  New  York.  Van  in  New  York.     It  was  held  in  New 

Voorhis  v.  Brintnall,  86  N.  Y.  18.  York  that  their  marriage  was  valid. 

After   a  qualified  divorce    in   New  Moore  v.  Hegeman,  92  N.  Y.  521 . 
York  for  A.'s  (the  husband)  adultery, 
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mode  of  ce-  by  Buch  law  18  Unlawful  everywhere.     The  followr- 

except    '  ing  qualifications,  however,  are  to  be  kept  in  raiud; 

jecteVf  (1)  Such  laws,  as  we  have  seen,  do  not,  such  is  the 

otheratatcs  better  Opinion,  apply  to  the  subjects  of  other  states 

are  excppt-  *  'f     t  i   j  j 

ed,  orthe  marr3Mncr  in  the  state  imposing  them.  (2)  Tbeydo 
violate  con-  not  apply  where  one  at  least  of  the  parties  being  the 
ar«  barba^  Subject  of  a  foreign  state,  could  not,  without  viola- 
"*"*••  tion  of  a  reasonable  conscientious  duty,  perform  the 

rite  in  the  way  prescribed.  (3)  They  do  not  apply  to  travel- 
lers marrying  in  barba^rous  states.  (4)  They  may  not  apply- 
though  this  exception  is  open  to  grave  doubt — when  the  par- 
ties go  to  a  foreign  state  and  are  there  married,  with  the 
intent  to  avoid  the  limitations  of  the  home  law.^ 

V.  Divorce. 

§  278.  Marriage  being  an  international  institution,  essential 
to  the  welfare  of  society,  and  necessary  to  the  exist- 
dworces  ©ncc  of  the  commonwealth,  the  policy  of  the  law  is 
disSvor*^^  to  view  divorces  with  disfavor.  At  one  time  there 
were  but  few  Christian  countries  which  recognized 
the  validity  of  divorces  from  the  bond  of  matrimony  (a  vinc\io 
matrimoniijy  though  in  all  such  countries  divorces  from  bed 
and  board  [a  mensa  et  thoro)  have  been  always  recognized  as 
valid.  Now,  however,  divorces  from  the  bond  of  matrimony 
arc  granted  in  almost  every  jurisdiction  in  the  United  States 
and  in  Europe  for  adultery,  and  for  desertion,  and  for  intoler- 
able cruelty.     Xevertheless,  such  is  the  necessity  of  maintain- 

« 

'  Whart.  Conf.  of  Laws,  §§  lli9  tt  seq.  C.  251,  to  the  effect  that  the  judex  for* 

For  a  stiitcmeiit  of  the  different  state  must  follow  his  own  law  in  cases  o^ 

laws  as  to  marriage,  see  Mr.  Evarts's  distinctive  local  policy.     Cf,  article  i^ 

letter  to  Mr.  Van  der  Boosche,  July  12,  London  Law  Magazine  for  November, 

1870,   Diplom.    Corr.    1879.      In   Van  1882. 

Voorhis  v.  Brintnoll,  86  N.  Y.  18,  it  Tliat  a  consensual  marriage  abroii 

was  held  that  the  law  of  the  place  of  will  be  sustained  in  New  York,  there 

celebration  was  everywhere  decisive  as  being  no  proof  of  a  conflicting  rule  in 

to  the  validity  of  marriage.     See,  how-  the  place  of  celebration,  was  held  in 

ever,   as  to  limitation,  supra,  §   274;  Ilynes  v.  McDerraott,  82  N.  Y.  41 ;  see 

article     in     American     Law     Review,  Stuckey  ?'.  Mathes,  24  Hun,  461. 

March,   1883,  16t) ;   Brook  r.  Brook,  9  As  to  Illinois,  see  Hebblethwaite  r. 

H.  L.  Ca.   193;  Medway  v.  Noedham,  Hepworth,  98  111.  126. 
16  Mass.  157  ;  State  v.  Kennedy,  76  N. 
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:ial,  according  to  the  prevalent  opinion  in  the 

id  States,  that  the  petitioner,  at  least,  should   petitioner 

••11        •ai_'       ai_      •      •j'a-  i?  .i.i_  4.      essential  to 

>micilea  within  the  jurisdiction  of  the  court,  givejuris- 
1  the  husband  is  the  petitioner  and  is  domiciled  ^^^^'^^^' 
n  the  jurisdiction  there  is  in  this  respect  no  difficulty.* 
)nly  question  is,  whether  for  divorce  purposes,  the  wife 
cquire  a  domicil  separate  from  her  husband;  and  this 
ion  is  now  settled  in  most  states  in  the  affirmative.  If  the 
\  domicil,  for  divorce  purposes,  is  necessarily  that  of  her 
,nd,  then  he  might  add  to  the  injustice  of  deserting  her 
justice  of  domiciling  himself  in  a  state  in  which,  from  its 
ice,  or  from  some  peculiarity  in  its  laws,  she  could  have 
medy  for  such  desertion.  A  husband,  also,  might  force 
3  misconduct  his  wife  to  take  refuge  in  another  state; 
t  would  be  a  hard  thing  if  this  expulsion  from  his 
jil  should  preclude  her  from  being  able  to  test  the  ques- 
►f  her  further  subjection  to  his  will.  If  divorces  are  in 
ises  justifiable,  they  arc  justifiable  in  such  cases  as  these; 
0  enable  them  to  be  decreed  in  such  cases  as  these,  it  is 
«ry  that  the  wife  should  be  entitled,  for  divorce  pur- 
to  acquire  an  independent  domicil.— It  should  be  added, 
n  Pennsylvania  it  is  held  that  to  enable  a  divorce  for 
ion  to  be  valid,  it  must  be  granted  in  the  state  in  which 
irties  had  their  common  domicil  at  the  time  the  deser- 
>egan.* 


.art.  Conf.  of  Laws,  §§  204  6^  se^.;    See  generally,  Strait  v.  Strait,  3  Mao 
lien  V.  Mellen,  10  Abb.  N.  C.     Arth.  415  ;  Load  v.  Loud,  129  Mass.  14 : 
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§  280.  Although  the  statutes  of  some  states  provide  that 
persons  who  have  been  residents  for  a  specified  period 
dpiue  not.  shull  be  entitled  to  sue  for  divorce,  yet  "  residence" 
in  such  statutes  should  be  treated  as  convertible  with 
"  domicil,"  and  no  residence  should  be  held  to  be  sufficient, 
unless  there  be  an  intention  to  remain  permanently.  But 
whatever  is  thought  of  this  position,  it  is  clear  that  a  divorce 
granted  on  mere  residence,  without  domicil,  will  have  no  extra- 
territorial effect.^ 

Judicial  §281.  A  judicial  separation — f.  «.,  a  divorce  from 

merevoiun-  ^^^  ^"^  board — gives  the  wife  the  right  to  acquirean 
tary  sepa-     independent  domicil  for  divorce  as  well  as  for  other 

ration  can  * 

give  the  purposes.  It  is  Otherwise  as  to  a  separation  volua- 
i)encient  tarily  agreed  on  by  the  parties,  or  a  separation 
domiiii.        which  the  wife  exacts  witliout  due  cause.* 

§  282.  It  is  immaterial,  on  this  view,  so  far  as  concernfl 
jurisdiction,   where   the   marriage  was  solemnized 
and  where  the  offence  on  which  the  proceedings  ar® 
based  was  committed.     It  is  sufficient  to  give  jurifl- 
diction  that  the  petitioner  is  domiciled  in  the  sta^ 
to  whose  court  the  application  is  made.' 
§  283.  Wherever  extra-territorial  service  is  in  other  cft^ 
permitted  by  the  lex  fon^  there  is  no  reason  why  ^ 
Extra-  should   uot  be  good   in  cases  of  divorce.     By  ^^^ 

servicTmay    laws  of  niost  States  service  by  publication  is  si>^' 
quatv'  and     ^i^'^^i  though  sucli  scrvicc  ought  uot  to  be  con^  '^ 
soofser-      ercd  sufficient  to  sustain  a  divorce  incases  wh^^^ 

vice  bv  pub-  .  .  .iit^ 

licatiou.        personal  noticecould  be  given, but  has  been  withhel 


Place  of 
marriage 
and  of 
offence  im- 
material. 


I  Whart.  Conf.  of  Laws,  §  228  et 
seq. 

«  Ibid.  §§  225-6. 

•  That  this  is  now  the  Enpflish  rule, 
see  Harvey  u.  Farnie,  6  P.  D.  153, 
cited  Wh.  Conf.  of  Laws,  2d  ed.,  § 
218,  and  subsequently  affirmed  by 
the  court  of  appeals,  43  L.  T.  R.  (N. 
S.)  737,  and  by  the  house  of  lords,  48 
L.  T.  N.  S.  273  ;  and  see  Hearn  v, 
Glanville,  48  L.  T.  N.  S.  356  ;  S.  P., 
Roth  V,  Roth,  104  111.  35.     In   New 
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Jersey,  by  statute,  one  of  the  pa 
must  have  been  an  inhabitant  at 
time  of  the  offence.    A.  B.  r.  C.  D., 
N.  J.  Eq.  43. 

*  Whart.  Conf.  of  Laws,  §  236 ; 
as  to  such  service,  in/ra,  §§  344,  5 
Cook  r.  Cook,  56  Wis.  195.  An  arti-" 
on  extra-territorial  service  in  sue- 
cases  will  be  found  in  26  Alb.  Law 
447 ;  and  see  Pettiford  r.  ZoeUner, 
Mich.  358. 
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§  284.  The  record  must  aver  the  facts  necessary  to  jurisdic- 
on — €.  g.,  domieil — and  such  facts  may  be  collater- 
ly  disputed.     The  party  disputing  the  divorce,  if  Record 
>miciled  in  another  state,  may  show  that  the  aver-   Scu  neces- 
ents  in  the  record,  either  as  to  domieil  or  service,   ?*17^*i 

'  ,  '    jurisdiction 

•e  false.     But  if  both  parties  are  domiciled  in  the   and  such 
irisdiction,  they  are  both  bound  by  the  record,  so   be  coiiater- 
T  as  concerns  foreign  courts.     The  only  remedy   puJ^I*" 
r  error  is  then  to  apply  to  the  courts  of  the  state 
•  their  common  domieil.* 

VI.  Parental  Relations. 

§  288.  In  most  continental  European  states,  and  in  several 
ates  in  this  country,  legitimation  of  children  is 
tected  by  the  marriage  of  their  parents  after  their  uon bys^b- 
rth.     By  the  Encrlish  common  law,  as  in  force  in   sequent 

*f  o  '        ^  marriage 

ost  of  our  states,  no  such  legitimation  is  effected,   determined 

bv  laws  of 

he  question,  therefore,  sometimes  arises  whether  a  domicU  of 
lild  so  legitimated  will  be  regarded  as  legitimate  cwid!^*^^ 
states  where  the  common  law  in  this  respect  pre- 
ils.  And  the  answer  given  by  the  English  courts  is  that 
lere  the  father's  domieil,  at  the  time  of  the  child's  birth 
d  at  the  time  of  the  marriage,  was  in  the  legitimating  state, 
en  the  legitimation  is  to  be  regarded  as  extra-territorially 
ective.  But  this  cannot  be  so  extended  as  to  effect  the 
jitimation  of  children  not  domiciled  at  the  time  in  the 
^itimating  state.^ 

§  289.  When  the  policy  of  the  law  is  to  exclude  all  chil- 
3n  not  born  in  wedlock  from  the  inheritance  of 
il   estate,  and  when  this  policy  is  embodied  in   As  to  real 
remptory  statutes,  then,  to  entitle  an  alleged  heir  territorial 
take  by  descent,  it  is  necessary  that  he  should  be   prevails. 
rn  in  wedlock.     It  will  not  be  enough  for  him,  if 
3gitimate  when  born,  to  have  been  subsequently  legitimized 
a  foreign  state.' 

Whart.  Conf.  of  Laws,  §  230.  England   (Goodman's  Trusts,  17  Ch. 

Whart.  Conf.  of  Laws,  §§  240  et    D.  266 ;  Ct.  of  App.  reversing  ruling 

of  Jessel,  M.  R.,  in  S.  C,  43  L.  T.  N. 
Ibid.  §  242.    It  is  now  settled  in    S.  14,  14  Ch.  D.  619)  that  the  law  of 

879 


§  292.] 


COMMBNTARIBS  ON  LAW. 


[CHAP.  Y. 


§  290.  The  same  rule  applies  generally  to  legitimation  by 
So  as  to  le-  ^sjislatioTi  Or  by  executive  decree.  Such  legitima- 
gitimation  tion,  to  be  extra-territorially  operative,  must  have 
emanated,  in  accordance  with  the  laws  of  such  state, 
from  the  sovereign  of  the  state  in  which  were  domiciled  both 
parent  and  child.^ 

§  291.  Adoption,  though  a  recognized  institution  of  the 
So  as  to  Roman  law,  and  sanctioned  by  the  jurisprudence  of 
adoption,  ^j]  g^^tes  accepting  that  law,  is  not  regarded  by 
the  English  common  law  as  establishing  in  a  legal  sense  a 
filial  relationship  between  the  adopted  and  the  adoptor.  An 
adopted  child,  therefore,  cannot  as  such,  inherit  at  common 
law  as  his  father's  heir.  To  give  adoption  extra-territorial 
force,  it  is  necessary  that  it  should  be  perfected  in  conformity 
with  the  laws  of  the  state  in  which  both  adopting  parent  and 
adopted  child  are  domiciled.  And  even  an  adoption  so  per- 
fected will  not  be  regarded  as  entitling  the  adopted  child  to 
take  real  estate  as  heir  in  a  state  which  limits  the  right  to 
take  real  estate  by  inheritance  to  children  born  in  wedlock. 
When,  however,  adoption  is  recognized  as  part  of  the  system 
of  the  state  in  which  the  suit  is  brought,  then  such  state  will 
regard  as  valid  an  adoption  sanctioned  by  the  laws  of  a  state 
in  which  both  the  adoptor  and  the  adopted  were  domiciled.* 
§  292.  Whether  a  parent  is  entitled  to  the  custody  of  a 
child  is  to  be  governed  by  local  law,  so  far  as  such 
custody  is  a  matter  of  police  care.  Such,  also,  is 
the  rule  with  regard  to  the  father's  physical  power 
over  the  child.  Such  power  must  be  regulated  by 
the  law  of  the  state  in  which  the  attempt  is  made  to 
exercise  it;  nor  will  any  chastisement  be  sustained  beyond 
the  limits  which  such  law  permits.  A  father's  power  over 
the  child's  movables  is,  as  a  rule,  determined  by  the  law  of 
their  common  domicil.^ 


Parental 
custody 
and  power 
determined 
by  local 


the  parents'  domicil  at  marriage  and 
birth  determines,  as  to  personal  prop- 
erty, the  question  of  the  legitimacy 
under  a  marriage  subsequent  to  the 
child's  birth. 
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1  Ibid.  §§  249  et  seq. 

«  Whart.  Conf.  of  Laws,  §  250. 

>  Ibid.  §§  253  et  seq. 
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VII.  Guardianship. 

295.  The  lex  domicilii  of  a  ward,  whether  infant  or  luna- 
determines  as  to  the  custody  and  management  of  Domicii  of 
personal  property ;  his  real  property  being  gov-  ]J,*^*^^^ 
ed  by  the  lex  rei  sitae.     But  a  foreign  &:uardian   hiBperaon- 

,  c?     o  ally.    For- 

1   not  be  permitted  to  take  possession,  even  of  eignguar- 

sonalty   belonging  to    his   ward,   without    the   actunder' 

:Lority  of  the  local  courts,  and  under  such  limi-  ^°^*^  ^*^- 

ions  as  they  impose.     Nor  can  a  foreign  guardian  take  and 

Force  control  of  his  ward,  except  in  subordination  to  local 

A'.     The  decrees  of  the  judex  domicilii  in  this  respect  are 

ily  prima  facie  authoritative.^ 

§  296.  To  entitle  a  Areign  domiciliary  guardian  of  a  lunatic 

place  him  in  custody,  or  to  take  possession  of  his 

ods,  it  is  necessary  for  such  £:uardian  to  obtain   Foreign 

.  i.     1  n     1  ,  ,  ,        guardian  of 

e  sanction  ot  the  court  of  the  place  where  the  lunatic  rcc 

latic  may  hajjpen  to  be,  or  where  the  goods  may  Janction^ 

situate,  as  the  case  may  be.     Decrees,  however,  ^Jj^J^'j^! 

daring  a  person,  not  actually  deranged,  to  be  in-  thrifts  not 

pable  of  business  as  a  spendthrift,  have  no  extra-  ritoriai. 
•ritorial  force.* 

VIII.  Law  of  Things. 
§  298.  Whether  a  particular  thing,  found  in  a   Lnrexnitae 

,.••  1  .  .  11  \     M.\-        •  A.    determines 

rticular  place,  is  property,  and  hence  whether  it   whether  a 
\y  be  owned  by  a  person,  is  determined  by  the  law   ppQ^rty 
such  plaee.^ 

Ist,  Immovables. 

§  299.  By  both  the  English  common  law  and  the  Roman 
5v  as  held  b^'  the  several  states  adopting  that  law    , 

^*^  .  ^        ^  Iminova- 

i  the  continent  of  Europe,  immovables  are  gov-  bies^ov- 
ned  by  the  lex  rei  sitae.    Sometimes  reasons  drawn   the*i«m 
)m  the  feudal  system  are  given  for  this  rule.     But   '*'*'^' 
e  rule,  so  far  from  being  distinctively  feudal,  is  one  based 
I  the  necessities  of  the  case.    Not  merely  is  land  so  essential 

Ibid.  §§  259  et  seq.    See  Sprague        «  Whart.  Conf.  of  Laws,  §§  259-269. 
Hoyt,  103  U.  S.  G13.  »  Ibid.  §  272. 
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to  the  existence  of  a  state  that  for  a  state  to  part  with  its  con- 
trol of  its  land  would  be  to  part  with  its  sovereignty,  bat  it 
is  by  the  lex  rei  sitae  alone  that  title  to  land  can  be  made  and 
can  be  enforced.  The  tenure  of  land,  also,  is  a  matter  ol 
national  policy,  and  by  such  policy  alone  can  such  questions 
as  those  of  mortmain,  of  perpetuity,  of  homestead  exemp- 
tions, of  squatter  privileges,  and  of  tenants'  rights,  be  settled. 
No  other  arbiter,  also,  than  t\iQ  judex  rei  sitae  is  possible,  since 
it  is  a  petitio  priiicipii  to  declare  that  in  such  cases  the  lex  domi- 
cilii of  the  owner  is  to  prevail,  the  question  at  issue  being  as 
to  who  the  owner  actually  is.  Hence,  in  all  countries  it  is 
now  agreed  that  the  lex  rei  sita£  governs  immovables;  and  this 
rule  applies  to  bankrupt  and  insolvent  assignments,  and  to 
testamentary  dispositions,  as  well  as  to  dispositions  inter  vim* 
Liens  in  land,  therefore,  are  governed  by  the  lex  rei  «/ae,and 
so  is  money  when  representing  land.  Immovables,  it  shoold 
be  remembered,  in  this  sense,  include  not  only  land,  and  the 
houses  and  fixtures  thereon,  but  leases  and  Qther  interest 
flowing  continuously  from  land.^ 

§  300.  A  chancellor,  however,  may  make  a  decree  compel- 
ChanccHor  '^"S  ^  trustee,  guardian,  or  executor  to  convey 
maycompei   forcis:!!  real  estate  w hen  this  is  necessary  to  a  due 

trustee  to  ,  ^  i  /.  ( 

make  con-     Settlement  of  accounts,  or  to  other  performance  oi 
fon^igo''''*     duty  by  a  party  duly  brought  within  the  jurisdic- 
1^"^-  tion  of  the  court.^ 

§  301.  The  forms  of  conveyance  of  real  estate  are  necessarily 
determined  by  the  lex  rei  sitae^  and  no  conveyancr  ** 
conveyance   is  good   that  is  not  good  according  to  such  la^^ 
by  ifz  Vii      The  same  rule  applies  to  registry.    When  a  registr^i 
sitae.  jg  made  essential  to  the  transfer  of  title,  or  as  notic^ 

to  other  vendees  or  encumbrancers,  then  the  prescriptions  ot^ 
the  lex  rei  sitae  must  be  followed.' 

>  Whart.  Conf.  of  Laws,  §§  273,  et        «  Whart.  Conf.  of  Laws,  §  288. 
seq,;  Hawthorne,  in  re,  Graham  r.  Mas-        *  Ibid.  §  295  ;  see  Elwood  r.  Flanni- 
sey,  48  L.  T.,  N.  S.  701.     See,  also,     gan,  104  U.  S.  562. 
Fisher  v.  Parry,  6S  Ind.  465 ;  Keegan 
u.  Geraghty,  101  111.  26. 
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2d.  Movables. 

§  304.  Although  there  is  high  authority  to  the  effect  that 
movables  are  governed  by  the  lex  domicilii^  or  the  Betteropin- 
law  of  the  owner's  domieil,  the  prevalent  opinion   ion  now  ib 

^  *  ^  that  mova- 

now  is  that  they  are  governed  by  the  lex  rei  sitae^  or  bies  are 
the  law  of  the  place  where  they  are  situate.  There  ^^i^rei 
are  several  reasons  for  this  rule.  (1)  As  the  ques-  ^^^^' 
tion  generally  in  litigation  hinges  upon  ownership,  the  lex 
domicilii  of  the  owner  cannot  determine,  since  in  such  case 
the  question  of  ownership  is  what  the  object  of  the  suit  is  to 
try.  To  assume  that  either  litigant  is  the  owner,  so  as  to  get 
at  the  lex  domicilii^  is  to  assume  the  question  at  issue.  (2) 
Public  policy  requires  that  property  so  extended  and  valuable 
as  movables  now  are  (including  stock  and  loans  of  banks  and 
railroads  and  other  corporations,  as  well  as  Federal,  state,  and 
municipal  securities),  should  be  under  the  general  control  of 
the  sovereign  by  whom  such  property  is  protected,  and  in 
conformity  to  whose  laws  transfers  of  such  property  are  to  be 
made.  (3)  Title  in  rem  can  only  be  given  by  proceedings  in 
the  place  where  the  thing  is  situate.^ 

§  ^05.  That  this  rule  applies  to  liens  on  personalty,  is  illus- 
trated by  recent   legislation  in  respect   to   cliattel 
mortgages,  and  the  decisions  under  such  legislation.   piie»*to 

liens 

When  chattels  situate  in  a  particular  state  are  mort- 
gaged, no  one  any  longer  questions  the  exclusive  applica- 
bility of  the  lex  rei  sitae  to  such  mortgages.     The  same  rule 
applies  to  liens  generally.     The  lex  rei  sitae  alone  can  deter- 
mine as  to  the  validity  and  extent  of  such  liene.^ 

§  306.  The  rule  before  us,  however,  has  several  marked  ex- 
ceptions.    (1)  The  distribution  of  a  decedent's  per- 
sonalty is  determined,  as  will  be  hereafter  seen,  by   i^i'^retpectto 
the  law  of  his  last  domieil,  subiect,  however,  to  such   succession, 

'         •'       '  '  .  marriage, 

liens  and  other  charges  as  the  lex  rei  sitae  may  im-   goods  in 
pose,  and  the  same  distinctions  are  applicable  to   and  debts. 

>  Whart.Conf.ofLaws,§§297c<s67.;  78  Ind.  512;   First  National  Bank  v, 

see  Drake  v.  Rice,  130  Mass.  410 ;  State  Hughes,  10  Mo.  Ap.  7. 

Bank  v.  Plainfield  Bank,  34  N.  J.  £q.  '  Whart.  Conf.  of  Laws,  §§  312  et  seq. 
450;    Ames  Iron  Works  v.  Warren, 
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goods  passing  by  marriage  settlement.    (2)  Goods  in  transit, 
in    lack   of  any  other  ascertainablp  arbiter,  are  subject  to 
the  lex  domicilii  of  the  vendor,  though  this  must  give  way 
to  the  local  law  in  respect  to  taxes  or  other  local  charges. 
(3)  Debts,  as  will  be  hereafter  more  fully  seen,  are  subject, 
for  many  purposes,  to  the  lex  domicilii  of  the  creditor.^ 
§  307.  It  follows  that  title  can  only  be  made  in  such  way 

as  to  shut  out  adverse  claimants  by  following  the 
™made  in    provisions  of  the  lex  rei  sitae.     This  has  been  fre- 
conformity    quently  rulcd  to  be  the  case  with  regard  to  extra- 
lex  ,*itu8,      territorial  assignments.     The  fact  that  the  ownet 

is  domiciled  i!i  another  state  in  which  the  assig*^' 
ment  would  be  good,  does  not  make  the  assignment  good  o 
less  it  be  in  conformity  with  the  law  of  the  place  where  tJ 
thing  assigned  is  situate.     The  only  plausible  exception  pr"""^ 
posed  to  this  rule  exists  where  all  the  parties  litigating 
assignment  arc  domiciled  in  a  state  in  which  such  assignraei 
is  good.     In  such  case  the  parties  may  be  held  bound  by  tb::"^® 
law  of  their  common  domicil.^ 

§  308.  As  we  have  already  seen,'  a  ship  at  sea  is,  by  tkiiae 

prevalent  opinion,  a  part  of  the  territory  of  thesta^^c 
^overnecr*  whosc  flag  shc  bears,  and  is  consequently  governs  ^ 
by  law  of      by  the  law  of  such  state.     As  between  the  severe^^J 

their  flag.  ,       .        ,        *  .  Tr    •  i-     •  j  i^  ^ 

States  m  the  American  Union,  a  shipis  governed  \^J 
the  law  of  the  state  in  which  she  is  registered.  A  shipi*' 
port,  however,  is  governed  by  port  law,  though  this  doesno"^ 
apply  to  foreign  vessels  of  war.* 

§  309.  So  far  as  concerns  taxation  and  assignability,  debt 
viewed  separately  from  any  security  which  may 

Debts  8ub-         .  ^     .  ^i     •  .  j  u      j-Vi.^ 

jecttoiaw     given  to  lusurc  tnoir  payment,  are  governed  by  t^* 
domkn.'"'"  '^^v  of  the  creditor's  domicil.    Where,  however,  tJ^  ^ 
debt  is  attached  by  a  third  party  prior  to  an  assi^^^ 

I  Ibid.  §  311  ;  infm,  §  300.     Tbat  a    §  188.     Tbe  law  of  the  flag  determi-r»*^ 
non-rosidcnt  creditor  of  a  city  cannot  be    master's  right  to  find  owner.   Macla^  '^ 
said,  in  virtue  of  a  debt  due  by  the  city,     Ian,  Mer.  Ship,  3d  ed.,  t>4-5.     That     -* 


to  hold  property  within  its  limits,  see  obtains  in  questions  of  bottomry,  s? 

Murray  r.  Cliarleston,  })(3  U.  S.  432.  The  Gaetauo,  46  L.  T.  N.  S.  835.     -^^ 

«  Whart.  Conf.  of  Laws,  §§  3'i4  ctseq,  to  territorial  waters,  see  supra,  §§  1^^ 

•  Supra f  §  188.  et  seq, 

*  Whart.  Ck)nf.  of  Laws,  §  356.  Supra, 
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nent  of  it  by  the  creditor,  the  attachment  will  be  ordinarily 
leld  by  the  judex  fori  to  exclude  the  assignment  in  all  cases 
vhere  the  attachment  is  good  by  the  lex  fori.  A  jiiflex  fori^ 
ilso,  will  not  sustain  a  foreign  assignment,  though  good  by 
he  law  of  the  creditor's  domicil,  when  bad  by  the  law  of  the 
brum,  if  or  does  the  fact  that  debts  in  the  sense  above  stated 
re  subject  to  the  law  of  the  creditor's  domicil  withdraw  any 
►roperty  given  to  secure  such  debts  from  the  operation  of  the 
^x  rei  sitae.  At  the  same  time,  when  all  parties  litigating 
uestions  of  this  class  belong  to  a  common  domicil,  the  law  of 
uch  domicil  may  be  held  to  govern  them  in  respect  to  such 
ssignment.* 

§  310.  From  the  nature  of  things,  prescription  and  limita- 
lon  must  be  determined  by  the  law  of  the  place  in 
^hich  is  situated  the  thing  in  litigation.     When   tiou%mi- 
1  tie  by  prescription  or  limitation  is  good  by  such  law,   ^caSon^'* 
;  is  good  everywhere.     The  same  may  be  said  with   aude&- 
?gard   to   title   acquired    by  confiscation   and  es-  emedby'^ 
tieat.»  '''  '''''' 

§  311.  The  better  opinion  now  is  that  bankrupt  process  is 
1  the  nature  of  a  general  execution  against  all  the   Bankrupt 
ankrupt's   estate.     When   the  bankrupt  assignee   assii^n- 

*  ,  .  menUj  not 

btains  possession,  and  moves  the  property  into  extra-terri- 
rie  jurisdiction  of  the  court,  then  his  title  is  onli-  their 
arily  to  be  regarded  as  everywhere  good.  But  he  ^^^^' 
nil  no  more  seize  by  force  of  his  office  the  bankrupt's  goods  in 
foreign  state,  than  could  a  sheriff's  officer  levy  an  execution 
1  a  foreign  state.  To  sustain  a  chiim  in  either  case,  the 
ction  of  the  judex  rei  sitae  is  necessary.' 

IX.  Contracts. 

1st.  General  Hales. 
§  814.  Where  the  several  parties  to  a  contract  belong  to  sepa- 
ate  countries  and  are  subjected  to  distinct  jurispru-   n    *     ta 
ences,  there  may  be  at  least  as  many  systems  of  j  uris-   muy  bcbub- 

»  Whart.  Gonf.  of  Laws,  §  359  etseq.        *  Whart.  Conf.  of  Laws,  §§  387  et 
«  Ibid.  §§  378  et  seq.;  Keyser  v.  Rice,     seq. 
1  Md.  203. 
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ject  to  as      pru Jence  bearing  on  the  contract  as  there  are  parties.     ^^ 
ScUoiiBM     A  letter  of  credit,  for  instance,  issued  by  a  banker,     . 
^artfes^^      may  be  addressed  to  correspondents  h\  every  part  of 

the  civilized  world,  and  when  any  one  of  these  corres- 
pondents is  applied  to  for  funds,  this  subjects  the  holder  of  the 
letter,  at  least  so  far  as  concerns  mode  of  payment,  to  the  law  of 
the  domicil  of  the  party  so  applied  to.  As  there  is  no  contract 
which  does  not  have  to  it  at  least  two  parties,  there  is,  there- 
fore, no  contract  which  may  not  have  to  it  at  least  twoapplica- 
tory  laws.  This  may  be  illustrated  by  policies  of  insurance, 
in  which,  as  we  shall  see,  the  liability  as  to  the  premium  is 
gauged  by  the  law  of  the  domicil  of  the  insured,  while  liability 
for  the  loss  is  gauged  by  the  law  of  the  domicil  of  the  insurer.' 
§  315.  But  this  is  not  all.     As  to  each  party  there  may  be 

several  conflicting  jurisprudences.     What*  is  called 
Question  as  the  seat  of  a  contract  may  vary,  as  we  consider  the 

to  seat  of  .  . 

contract       parties  thereto  in  varying  relations.     Thus,  the  lia- 
tesUi/by*"    bility  of  each  party  may  be  determined  by  any  one 
jurfs^^^ru-       ^^  ^'^^  following  systcuis  of  law: — 
deuces.  (1)  Jjfx  loci  contractus^  or  place  where  the  liability 

was  assumed. 

(2)  Lex  loci  actns^  or  place  of  solemnization. 

(3)  Lex  loci  solutionis^  or  place  where  the  contract  is  to  be 
performed. 

(4)  Lex  fori ^  or  place  where  the  trial  takes  place. 

And  it  may  be  generally  said  that  the  lex  loci  contractus  de- 
termines the  meaning  of  the  words  used ;  the  lex  loci  acius^ 
the  mode  of  solemnization  ;  the  lex  loci  solutionis^  the  mode  in 
which  the  contract  is  to  be  performed;  and  the  fear/on,  the 
way  in  whicli  process  on  the  contract  is  to  be  conducted.* 

§  316.  The  reason  why  the  lex  loci  contractus  determines  in- 
Ja^  loci  terpretation  is  that  the  parties  framing  a  contract  in 
cantractvtt     a  particular  placc  are  su])posed  to  have  tlie  law  of  that 

uetermiiu'8  .         .         .  *  '^ 

intcrpreta-     place  in  View  111  the  consideration  of  the  words  they 
use.     If  it  appear  that  they  did  not  have  such  law 

»  In/ra,  §  327.  an<l  Whart.  on  Cont.,  «  Whart.  Conf.  of  Laws,   §§  394  d 

§§  393  et  seq.     As  tlu*  parties  witli  dis-  seq. ;  see  Edgerly  r.  Bush,  81 N.  Y.  199; 

tinct  domicils  iiureas*',  so  proportion-  Banchor  r.  Gregorj,  9  Mo,  Ap.  102. 
ally  extend  the  applicatory  laws. 
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in  view  (^.  ^.,  where  two  Engliahmen,  happening  to  meet  in 
New  York,  make  a  contract  in  New  York  to  be  performed  in 
Enghind,  using  words  which  in  England  have  acquired  a  defi- 
nite meaning  which  the  parties  have  in  mind),  then  the  reason 
ceasing,  the  conclusion  no  longer  holds  good.  The  rule,' then, 
is  not  one  of  arbitrary  law,  but  of  logic  varying  with  the 
circumstances  of  the  case.  The  question,  as  far  as  concerns 
interpretation,  is,  what  is  the  law  which  the  parties  iiitended 
to  incorporate  in  the  contract.* 

§  317.  In  a  technical  sense,  the  place  where  a  contract  is 
accepted  is  the  place  of  the  contract.     A  contract  is 
not  regarded  as  completed  until  a  proposal  made  by   cepSnccYa- 
one  party  is  accepted  by  the  other,  the  time  and  place   P^^^e  of 
of  the  acceptance  being  therefore  the  time  and  the 
place  of  the  contract.     Yet  the  place  of  acceptance  only  aftects 
interpretation  so  far  as  concerns  words  distinctively  used  in 
tlie  acceptance.     Hence,  it  is  a  general  rule  of  interpretation 
that  when  a  word  with  a  distinctive  local  meaning  is  intro- 
duced into  a  corresp^ondence,  it  is  to  be  ordinarily  interpreted 
in  the  sense  in  which  it  was  used  by  the  party  by  whom  it 
was  introduced.* 

§  318.   There  are  some  kinds  of  solemnization,  e,g.^  those 
relatnig  to  conveyances  of  real  estate,  and  to  trans- 
fers of  stocks  and  other  securities,  as  to  which  the   actus  Ac. 
local  law  prescribes  certain  forms,  which  must  fol-   mIJde"oi? 
low  the  prescriptions  of  lex  rei  sitae.     Where,  how-   sojcmniza- 
ever,  there  are  no  rules  imposed,  then  the   forms 
prescribed  by  the  law  of  the  place  of  solemnization  are  to  be 
followed,  as  they  are  often  the  only  forms  that  can  be  ob- 
served.* 

§  319.  When  parties  agree  that  a  contract  is  to  be  performed 
in  a  particular  place,  it  is  natural  that  they  should  have  the 

>  Whart.  Conf.  of  Laws,  §§  401  ei  Sawy.  32  ;  Hunt  v.  Jones,  12  R.  I.  265  ; 

seq.;  see  Pritchard  v.  Norton,  Sup.  Ct.  Dickinson  v.  Edwards,  58  llow.  (N.Y.), 

U.  S.  1883  ;  BeU  v,  Packard,  69  Me.  24 ;  MHls  v,  Wilson,  88  Penn.  St.  118  ; 

105.  CromweU  r.   Ins.   Co.,   49    Md.   366; 

«  Whart.    Conf.    of   Laws,    §§    399  Cubbedge  v.Napier,  62  Ala.  518. 

et  teq, ;  see  Shattuck  v,    Ins.   Co.,  4  '  Whart.  Conf.  of  Laws,  §§  401  et 

ClifT.  598;  Oregon  Co.  v.  Rathbuu,  5  5«9.;  see  Scott  v.  Duffy,  14  Penn.  St.  18. 
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law  of  that  place  in  view  when  they  prescribe  the  mode  of 
performance.    Hence  flows  the  rule  that  the  law  of 

Law  of  * 

place  of  the  place  of  performance  determines  the  mode  of 

ance^deter-  performance.     Undoubtedly  this  rule  applies  in  all 

mode*  cases  where  the  parties  must  be  inferred  to  have  had 

of  per-  the  place  of  performance  in  view  when  they  framed 

formaDce.  ,        . 

the  contract.  A  contract,  for  instance,  to  do  9^ 
thing  which  is  lawful  in  B.,  the  place  of  performance,  but  i 
not  lawful  in  A.,  the  place  of  contract,  will  be  construe 
according  to  the  law  of  B. ;  for  the  parties  will  not  be  pi 
sumed  to  have  intended  an  illegal  act.  But  this  rule,  also,i^-^ 
one  of  logic  and  not  of  arbitrary  law.  It  may  hajipen  that  thi 
parties  intended  the  mode  of  performance  to  be  according 
the  law  of  the  place  of  contract,  and  not  to  the  law  of  th( 
place  of  performance.  Two  Frenchmen  agree,  for  instance,  too 
deliver  in  New  York  a  number  of  pieces  of  silk,  and  it  appears^ 
that  with  regard  to  the  amount  of  silk  to  make  up  such  piec( 
they  had  in  view  the  measurement  usual  in  France,  not  that 
usual  in  New  York.  In  such  case  the  French  measurement,  notfr  ^ 
the  New  York  measurement,  would  be  that  by  which  the  eon  ^ 
tract  is  to  be  determined.  But,  unless  in  such  exceptional..^ 
cases  as  these,  the  law  of  the  place  of  performance  determine—^ 
the  mode  of  performance.  This  is  eminently  so  with  respee  '^ 
to  payment,  which,  as  to  mode,  is  governed  by  the  law  ot  the? 
place  of  payment.^ 

§  320.    Dates  are  often   inserted   arbitrarily,  sometimes  « 
[printed   form  beins:  followed,  sometimes  the  resi- 

Dates  not         ,  ^  /.    i     "  •  ,  ,  i       i  • 

coDciueive  dencc  of  onc  or  the  parties,  the  others  looking  upon 
as  to  place.    ^^^^^  ^^  ^  ^^^^^  matter  of  form.     It   is,  therefore, 

always  admissible  to  prove  the  actual  as  distinguished  from 
the  formal  date,  and  the  parties  are  in  no  way  concluded  by 
the  date  given  in  the  document.^ 

>  Whart.  Coiif.  of  Laws,  §§  401   et  Donelly,  33  Mich.  469;   Rindskopf  r. 

se^.;  Northwest  Ins.  Co.   v.  Klliott,  7  De  Riiyter,  30  Mich.  1;   Champion  v. 

Sawyer,    17;     seo,    further.    Hill    r.  Wilson,  (54  Oa.  1S4. 

Spear,    50    N.    II.    253;    Graham    v.  «    Whart.    Conf.   of    Laws,    §  411; 

Bank,    84    N.    Y.    393 ;    Webber    v.  Whart.  on  Ev.,  §  977. 
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§  321.  When  it  is  a  matter  of  doubt  which  of  two  con- 
flicting laws  the  parties  intended  the  contract  to  be 
subject  to,  it  is  a  general  rule  that  if  by  one  of  confl?ct*^' 
these  laws  the  contract  would  be  invalid,  while  by   JavorabTc 
the  other  it  would  be  operative,  the  contract  will  be   to  contract 
presumed  to  have  been  made  in  view  of  the  latter  law.* 

§  322.  When,  however,  the  lex  fori  peremptorily  prohibits 
suitB  on  particular  kinds  of  contracts,  e,g.^  gaming 
contracts,  the  prohibition   is  absolute,  and    must,  ^enper- 
as  will  be  seen,  be  enforced  by  the  judex  fori}    In   fmptory  to 

•'.•'•'  be  obeyed. 

all  other  cases,  the  law  to  which  the  contract   is 
actually  subject  is  to  be  enforced  as  a  matter  of  right.' 

2rf.  Maritime  Contracts. 

§  323.  As  a  general  rule,  following  from  the  position  that 
a  ship  is  a  floating  section  of  the  country  to  which 
she  belongs,  contracts  relating^o  a  ship  as  such  are   Contracts 
governed  by  the  law  of  such  country.     When  the   determined 
ship  enters  a  foreign  port,  however,  she  is  bound  by   of  flag. 
the  law  of  the  port,  and  is  subject  to  such  liens  and 
charges  as  that  law  may  impose.     As  to  the  performance  of 
freight  contracts,  the  law  of  the  place  of  performance  usually 
prevails.     As  to  general  average,  the  lejc  Mhodia  jactu  is  the 
usual  standard.^ 

8d.  Commercial  Paper. 

§  324.  Each  party  to  commercial  paper  is  in  a  certain  sense 
bound  by  his  own  law.     If  the  question  concerns 

,  ,,  ,..  «.  ,  ,,  Each  party 

the  mode  and  conditions  of  signature,  then  the  law    bound  by 
in  the  place  where  he  signed  usually  prevails ;  if  the   Jaw!^^^ 
question  concerns  the  mode  and  conditions  of  pay- 
ment, then  the  law  in  the  place  of  payment  usually  prevails. 


•  Whart.  Conf.  of  Laws,  §  429  ;  in/ra,  Denny  v,  Faulkner,  22  Kan.  89  ;  Ban- 
§§  333,  615 ;  see  Fitch  u.  Remer,  1  chor  v,  Gregory,  9  Mo.  Ap.  102. 

Flip.  C.  C.  15.  *  Whart.  Conf.  of  Laws,   §§  440  tt 

•  in/ray  §  331.  ^eq.;  supra^  §  188. 

•  Whart.  Conf.  of  Laws,  §  428 ;  see 
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Hence  there  may  be  as  many  distinct  jurisprudences  bearing 
on  commercial  paper  as  there  are  signatures  to  such  pajier.^ 
§  325.  The  mode  of  payment,  and  general  liability  Id 
respect  to  payment,  are  settled  by  the  law  of  the 
pia!ce°of  place  of  payment,  which  controls,  also,  the  allow- 
payraent       a^ce  of  days  of  erace,  the  amount  of  interest  to  be 

controls  as  i  i      ,  i         n     i  i  i 

topayment.   collected,  and   the  mode  of  demand   and   protest. 
The  form  of  protest  is  governed  by  the  law  of  tl^e 
place  of  payment,  unless,  as  can  only  be  the  case  in  very  rar« 
contingencies,  the  protest  is  necessarily  made  in  some  oth^^T 
place.      When,  however,  an  endorser  is  fixed,  by  protest  ai"^^ 
notice,  as  immediate  debtor,  the  notice  he  is  to  give  to  tk^^ 
party  from  whom  he  took  depends  upon  the  law  govern\«*R 
the  contract  between  him  and  that  party.    The  liability,  al^*' 
of  drawer  and  endorser  is  conditioned  by  that  of  the  acceptc:^^ 
but  is  subject,  as  to  payment,  to  the  special  place  of  payme«^^^* 
From  the  general  principles  above  stated,  it  follows  that'     * 
bill  formally  defective  in  the  place  where  it  was  made  m^*y 
bind  endorsers  if  good  in  the  place  of  endorsement,  which,    ^® 
to  such  endorsers,  is  the  place  of  payment.      Intermedii*-  ^^ 
endorsements,  also,  though  defective  by  the  lex  loci  (tctus^  ^^^ 
not  preclude  further  negotiability  when  valid  by  the  la\\r    ^^^ 
the  place  to  \vhich  the  maker  or  acceptor  is  subject.* 

§  326.  Process  on  negotiable  paper,  together  with  the  cos  ^"5 
and  interest  to  be  recovered  thereon,  are  determiii^^ 

Process  de-  ' 

termincdby   by  the  lezfori,^ 

lex  fori. 

4th.  Insurance. 

§  327.  Contracts  of  insurance  are  governed  by   the  same 
Lawroiat-     principles  as  those  already  noticed  as  bearing  on  I 

infftopay-    contracts  in  oreneral.     The  law  of  the  place  where 

mentifithat  ...  .  , 

of  place  of  the  loss  is  to  be  paid,  being  genenilly  the  princij^al 
pa>mcn  .  ^fj^^^.^  ^f  ^\^q  insurcr,  determines  the  mode  and  con- 
ditions of  payment  by  the  insurer  ;  the  law  of  the  place  where 
the  premium  is  to  be  paid,  being  generally  the  domicil  of  the 

»  5«/>m,    §   314;     Whart.    Conf.   of  «  Whart.  Conf.  of  Laws,  §§  402,  450  ; 

Laws,   §§  447  et  seq.;   and  see  Roval  seo  Guy  r.  Rainey,  71  W.  221 ;  Hart  r. 

Bank  v.  Commercial  Bank,  47  L.  T.  N.  Wills,  52  Iowa,  56. 

S.  360.  •  Whart.  Conf.  of  Laws,  §  462. 
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insured,  determines  the  mode  and  conditions  of  payment  bj 
the  insured.  When,  however,  an  insurance  company  estab- 
lishes in  a  particular  state  an  agency  with  p^ower  to  act,  then 
such  agency  is  invested  with  the  liabilitie3  attaching  to  a  prin- 
cipal office,  and  in  some  states  these  liabilities  are  imposed  by 
statute  on  all  agencies  of  foreign  insurance  companies,  nor  is 
any  foreign  insurance  company  permitted  to  act  in  such 
states  except  through  a  responsible  agency  subjected  to  such 
liabilities.* 

§  328.  The    interpretation    of   contracts    of    insurance    is 
governed  by  the  same  rules  which  bear  on  contnicts 
generally.     If  such  contracts  are  made  in  the  com-   Jio^n'Je^^' 
mon  doraicil  of  both  parties  they  are  s^overned  by   pendent  ou 

...  •'  "  •'     usage. 

the  laws  of  such  domicil  in  matters  of  interpreta- 
tion.    If  there  are  conflicting  laws,  then  an  ambiguous  term 
will  be  supposed  to  have  been  used  in  the  sense  in  which  it 
was  intended  by  the  party  introducing  it,  such  sense  being 
generally  that  in  which  it  is  used  in  his  place  of  business.' 

5ih.  Partnership. 

§  329.  If  the  object  of  a  suit  be  to  charge  a  particular  party 
as  secret  partner  in  a  firm,  such  partnership   not 
being  known  to  the  plaintift*  at  the  time  of  the  con-    ner^may*»et 
tract  on  which  he  sues,  it  has  been  held  that  the   upHmita- 
alleged  secret  partner  may  avail  himself  of  the  liini-   domicii, 
tations  of  liability  in  such  cases  imposed    by  the   partner  ap- 
law  of  his  domicil.     It  is  otherwise,  however,  when   [^u*{^"^" 
his  membership  as  one  of  the  firm  was  known  to  the 
plaintiff"  at  the  time  of  the  contract,  while  no  notice  was  given 
of  any  limitations  of  his  liability.^ 

6th,  Common  Carriers, 

%  330.  So  far  as  concerns  the  mode  of  performing  a  contract 
of  common  carriage,  the  law  of  the  place  of  i)er- 
formance  determines  in  all  matters  left  o[)en  by  the   pfaTe^of 
contract.    It  has  been  held,  however,  that  the  inter-   perform- 

>  Ibid.  §  465 ;   see  Maspons  v.  Mil-        «  Whart.  Conf.  of  Laws,  §§  460-7. 
dred,  47  L.  T.  N.  S.  318  ;  Shattuck  v.        »  Whart.  Conf.  of  Laws,  §§  468  et  seq, 
Ins.  Co.,  4  Cliff.  598. 
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ance  deter-  pretatiOTi  of  such  a  Contract  is  determined  by  the 

of  perform-  law  of  the  place  of  the  carrier's  principal  office,  and 

ofpiace*^  this  undoubtedly  holds  good  where  the  words  to  be 

paymcDt  interpreted    emanate    oris^inally   from   such   office. 

determioes  . 

payment.      By  the  law  of  the  place  of  such  principal  office,  also, 
is  the  question  of  the  carrier's  limitation  for  liability 
for  negligence  usually  determined,  that  being  the  place  where 
such  limitation  is  generally  imposed  and  accepted.^ 

lih.   lUegal  Contracts. 

§  331.  There  are  cases  in  which  the  lex  fori  peremptorily 
in  forbids  suits  of  a  particular  character  from    being 

determined   brought.     When  this  IS  the  case,  no  recovery  ca!i  be 

by  law  of  .  >  y 

place  of  had  on  such  a  suit,  although  the  contract  may  not 
aSce%™ie^8  ^^  illegal  by  the  law  of  the  place  of  performance.  If 
j^^fori  there  be  no  such  prohibition,  however,  the  law  of 
eluded  the  place  of  performance  is  to  determine  as  to  the 
tainiug  legality  of  the  contract.  This  distinction  applies  to 
■°*^'  contracts  to  sell  spirituous  liquors,  to  gaming  con- 

tracts, to  contracts  for  the  carrying  on  of  lotteries.  On  the 
other  hand,  contracts,  one  of  whose  objects  is  to  evade  a  foreign 
revenue  law,  will  not  for  this  reason  be  held  illegal  by  the  lex 
fori.  The  distinction  is,  that  while  a  contract  to  do  a  thing 
legal  in  the  place  of  performance  will  be  enforced,  unless  the 
suit  be  peremptorily  forbidden  by  the  lex  fori^  the  judex  fori 
will  not  enforce  a  foreign  penal  law  by  declaring  invalid  a 
contract  which  in  its  performance  would  conflict  with  that  law.' 

§  332.    A  contract   conflicting   with    the   law    of 

Contracts  *^.  •  i  i         . 

conflictins:  nations — e,  g.^  to  commit  a  breach  of  neutrality — 
nations  or  will  not  be  enforced;  nor  will  a  contract  conflicting 
poHcy  wiu     with  public  policy.     Hence  contracts  in  restraint  of 

*  ibid.  §§  471  et  seq.  a  foreign   state   an   inequitable  claim 

■  Whart.  Conf.  of  Laws,  §§  487-490  against  another  domiciled  citizen  of  the 

et  seq.;  see  Second  Nat.  Bank  v.  Cur-  home  state,  see  Dehonr.  Foster,  4  Allen, 

ren,  36  Iowa,  555.     As  to  illegal  con-  545  ;    Vail  ?♦.  Knapp,  49   Barb.    299  ; 

tracts  generally,  see  Whart.  on  Cont.,  Snook  r.  Snetzer,  25  Oh.  St.  517  ;  Engle 

§§  335  et  seq.     That  a  court  will  enjoin  r.  Scheuerman,  40  Ga.  206  ;  Keyser  r. 

a  domiciled  citizen  from  prosecuting  in  Rice,  47  Md.  203  ;  Story,  Eq.,  §  899. 
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trade,  gaming  contracts,  and  contracts  with  public  not  be 
enemies  have  been  held  invalid.^ 

8ih.  Interest. 

§  338.  The  law  of  the  place  where  a  contract  18  to  be  performed 
generally  determines  what  interest  is  to  be  paid  on  it, 
subject  to  the  following  limitations:  (1)  Interest  perfor- 
peremptorily  forbidden  by  the  lex  fori  as  usurious  contract 
cannot  be  recovered.  (1)  While,  with  negotiable  itS^* 
paper,  the  place  of  payment  may  be  regarded  as  the  ^^^  thia 
place  of  performance,  there  are  many  instances  in  place  ofin- 
which  the  place  of  investment  is  to  be  so  viewed  in  ^^*  ™ 
this  relation.  Where  money,  for  instance,  is  invested  in  a  mort- 
gage or  other  security  at  high  interest  in  a  newly  settled  state, 
then  the  place  in  which  the  payment  is  to  be  enforced  as 
against  such  security,  is  si}ch  state ;  and  this  would  make  the 
applicatory  law  that  of  the  place  of  investment,  which  would 
enable  the  interest  to  be  governed  by  the  law  of  the  place 
where  the  risk  is  incurred,  not  by  the  law  of  the  place  where 
the  contract  happened  to  be  executed.  Because  the  {»arties 
accidentally  framed  the  contract  in  a  state  where  the  interest 
agreed  on  was  usurious,  or  because  the  parties  happened  to  be 
domiciled  in  such  state,  it  would  be  unjust  to  pronounce  a 
contract  usurious  when  the  interest  received  was  only  in  pro- 
portion to  the  risk,  and  when  such  interest  was  lawful  in  the 
place  of  investment.  With  this  coincides  the  rule  that  when, 
in  cases  of  doubt,  there  are  two  conflicting  laws  bearing  on  a 
contract — one  sustaining  it,  the  other  avoiding  it — the  parties 
may  be  supposed  to  have  had  in  mind  the  law  by  which  it 
would  have  been  sustained.* 

9th.  Barring  Contracts. 

§  334.  A  discharge  of  a  debtor  under  a  Federal  bankrupt 
statute  binds   throughout   the  United  States.      A 
state    insolvent    discharoce,    however,    only    binds    Federal 

,,  .  .  bankrupt 

parties  domiciled    in   the  discharging    state,   and   discharges 

>  Whart.    Ck)nf.    of   Laws,    §   495 ;        «  Supra,    §   321  ;    Whart.   Conf.  of 
Whart.  on  Cont.,  §§  835  et  teg.  Laws,  §§  501  et  seq, 
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[chap.  v. 


operative 
In  the  U.S., 
otherwise 
as  to  state 
insolvent 
discharjres, 
and  foreign 
bankrupt 
discharges. 


itation  are 
only  pro- 
cessual,  lex 
fori  gov- 
erns. 


creditors  who  may  validate  the  insolvent  assignment 
by  electing  to  take  under  it  or  otherwise.  And  the 
better  opinion  is  that  foreign  bankrupt  discharges, 
in  view  of  the  fact  that  in  most  cases  bankrupt  pro- 
cess is  used  for  the  purposes  of  local  execution,  and 
is  not  based  on  any  fixed  international  rule,  have  no 

extra-territorial  eftect  on  parties  not   domiciled  in  the  dis* 

charging  state.* 

§  335.  Statutes  of  limitation  are  of  two  kinds,  those  which 
merely  regulate  and  restrict  the  right  of  suing,  and 

utesonkQ^  those  which  extinguish  the  debt.  The  firat  are  de- 
termined by  the  lex  fori.  When  the  lez  fori  says 
that  the  suit  cannot  be  maintained,  tbcn  it  cannot 
be  maintained  notwithstanding  it  is  in  force  by  the 
lex  loci  contractus  ;  if  the  lex  fori  says  that  the  suit 

can  be  maintained,  then  it  is  no  defence  that  it  is  outlawed 

« 

by  the  lex  loci  contractus.     But  if  the  law  to  which  both  par- 
ties are  subject  absolutely  extinguishes  the  debt,  then  it  can- 
not be  revived  by  a  suit  brought  on  it  in  a  foreign  land.^ 
Foreign  §  336.    For  the   reasons   above   giveiv,  a  foreign 

statute  ex-    statute  extinfl^uishins:  a  debt  has  no  extra-territorial 

tinguishiug  r>  r» 

debt  not       force  except  so  far  as  concerns  domiciled  subjects  of 

extra-  .  .     . 

territorial,     the  State  by  wliich  the  statute  is  imposed.* 

X.  Torts. 

§  337.  An  act  which  is  not  a  tort  by  the  law  of  the  place 
Lex  delicti  ^*^  commission,  cannot  usually  be  sued  on  as  a  tort 
cotiwmu       ill  another  country,  though   it  would  have  been  a 

and  lexfoH  i         i        i  n  \  i      i   •      i  i 

must  BUS-  tort  by  the  law  ot  such  country  had  it  been  there 
*^®"^  committed.  It  is  otherwise  when  the  tort  consists 
in  negligence  in  the  imperfect  performance  of  a  contractual 
duty.  In  such  cases  the  question  of  liability  is  determined, 
so  far  as  concerns  interpretation,  by  the  law  of  the  place  in 
which  the  contract  was  framed;  so  far  as  concerns  payment, 
by  the  law  of  the  place  of  payment.     But  when  a  tort  is  sued 


»  See  Whart.  Conf.  of  Laws,  §  531 ; 
Bedell  r.  Scruton,  54  Vt.  4!)3. 
«  Whart.  Conf.  of  Laws,  §  534. 
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for  especially  as  such,  then  to  sustaiu  the  suit  the  act  com- 
plained of  must  be  a  tort  both  by  the  lex  delicti  commissi  and 
the  Uz  fori.^  Injuries  to  real  estate,  however,  can  only  be 
redressed  in  the  state  where  th6  estate  is  situate. 

XI.  Succession,  Wills,  and  Administration. 

§  338.  Immovables,  according  to  the  prevalent  rule,  accepted 
not  only  in  England  and  the  United  States,  but  in 
raost  of  the  states  of  continental  Europe,  are  gov-  abiS^^v- 
erned,  even  when  belonging  to  a  decedent's  estate,  ^"^^^^^ 
by  the  lex  rei  sitae.     By  that  law  alone  can  the  inheri- 
tance of  immovables  be  determined ;  by  that  law  alone  can  it 
be  decided  whether  such   property  is  subject  to  the  dece- 
dent's debts.     There  is  this  important  difference,  however, 
between  the  Roman  common  law  and  our  own,  that  by  the 
former  leasehold  estates  are  immovables,  by  the  latter  they 
are  personal  estate.* 

§  339.  It  is  now  everywhere  conceded,  on  the  other  hand, 
that  movables  are  governed  by  the  law  of  the  dece- 
dent's last  domicil.     The  only  exceptions  to  this   gJverae^ 
rule  are  those  prescribed  by  local  legislation,  as  where  ^^^^ 
by  such  legislation  it  is  provided  that  there  shall 
be  an  exemption  from  the  estate  of  all  persons  dying  in  the 
state  (whether  domiciled  or  not)  in  favor  of  widow  or  children. 
The  rule,  also,  is  subject  to  the  prior  claims  of  local  taxes. 
The  law  of  the  last  domicil,  also,  determines  as  to  the  succes- 
sion of  movables ;  the  lex  rei  sitae  governing  the  succession  of  im- 
movables.   Wills,  unless  otherwise  provided  by  statute,  must 
be  solemnized,  so  far  as  concerns  personalty,  by  the  law  of  the 

1  Whart.Conf.  of  Laws,  §§474«Me7.  been   held  that  such  a  soit  will   be 

Since  the  publication  of  the  second  maintained  when   the  statute  of  the 

edition  of  my  book  on  the  Conflict  of  placeof  the  injury  coincides  generally, 

Laws,  it  has  been  held  by  the  supreme  though  not  in  detail,  with  that  of  the 

court  of  the  United  States  that  a  suit  forum,     Leonard  t;.  Nav.  Co.,  84  N.  Y. 

by  the  personal  representatives  of  a  48.    See,  however,  Hyde  v,  Wabash  R. 

person  killed  when  sustainable  in  the  R.,  Sup.  Ct.   Iowa,   1883  ;    Taylor  v. 

state  of  the  killing,  may  be  sustained  Penns.  Co.,  78  Ky.  348. 

in  any  U.  S.  circuit  court  having  juris-  «  Whart.  on  Conf.  of  Laws,   §§  548 

diction  of  the  parties.     Dennick  v.  R.  et  seg.    See  Orr  Ewing,  in  re,  21  Ch.  D. 

R.,  103  U.  S.  11.    In  New  York  it  has  456 ;  48  L.  T.  N.  S.  555. 
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last  domicil.  The  execution  of  a  power,  however,  must  l>e  in 
conformity  with  the  law  of  the  place  where  the  trust  is  created 
and  the  property  is  situated.^ 

§  340.  An  executor  or  administrator  has  no  power  out  of 

the  state  by  which  his  letters  are  granted.     When, 

Executors     liowever,  he  is  duly  authorized  to  act  by  the  law  of 

and  adinfn-  '  •'  ^ 

iptratoro       the  place  of  the  decedent's  last  domicil,  he  is  usually 
cxtra-tcrri-    iKjrmitted  to  take  out  local  letters,  on  duly  giving 
iK>wer.         security,  by  the  courts  of  the  state  in  which  there  is 
any  proi:>erty  of  the  deceased  to  be  administered.* 
Without  receiving  such   authority,  however,  a  foreign  ad- 
ministrator cannot  sue,  nor,  unless  he  receives  such  local  status^ 
can  he  be  sued.     An  ancillary  administrator,  such  is  the  better 
opinion,  is  entitled  first  to  settle  with  creditors  in   his  own 
jurisdiction,  and  then  remit  the  proceeds  to  the  principal  ad- 
ministrator.   The  lex  fori  in  each  case  decides  as  to  priority. 
Taxes  on  succession  are  determined  by  the  law  of  the  dece- 
dent's last  domicil.* 

XII.  Business  Forms. 

§  342.  Locus  regit  actum  is  the  rule  generally  applicable  to 

all  matters  of  business  form ;  in  other  words,  the 

ac!um{\!il^    law  of  a  place  where  a  formal  act  is  to  be  done, 

general        determines  the  form  to  be  observed.     This  rule  is 

rule. 

applicable  to  protests  of  commercial  paper  and  to 
notarial  certificates  in  general.  But  it  does  not  apply  when 
the  lex  ret  sitae  prescribes  certain  forms  of  conveyance  of  ac- 
knowledgmejit  and  of  registry  as  essential.  Therefore,  the 
fact  that  a  contract  was  solemnized  in  a  foreign  country  does 
not  in  this  country  withdraw  the  case  from  the  statute  of 
frauds,  nor  avoid  the  necessity  of  stamps  when  made  essential, 
nor  relieve  the  parties  from  the  duty  of  duly  acknowledging 

»  Whart.  on  Coiif.  of  Laws,  §  561.  153  ;  Russell  v.  Madden,  95  111.  485; 

That  the  law  of  the  testator's  donii-  Speed  v,  Kelly,  59  Miss.  47. 
cil  determines   the  law  of  charitable        *  See  Wilkins  v.  Elliott,  Supreme  Ct. 

devise,  see  Jones   v,  Habersham,  107,  U.  S.,  1883. 

U.  S.  174;   Crum  r.   Bliss,  47  Conn.        •  Whart.  Conf.  of  Laws,  §§  604  ff**^. 

592;  Blancan,   in  re^   4  Redf.  (N.  Y.)  See  generally,  Barrv*8  App.,  88  Penna. 

151 ;    Caulfiold  v.  Sullivan,  85  N.  Y.  St.  131 ;  Price  v.  Mace,  47  Wis.  23 ; 

McNamara  r.  McNamara,  62  Ga.  200. 
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or  recording  their  deeds  when  this  is  made  requisite.  But 
the  statute  of  frauds  does  not  apply  to  a  contract  to  be  per- 
formed in  another  country.*  The  due  verification  of  exem- 
plification or  copies  is  determined  by  the  lex  fori, 

XIII.  Jurisdiction  op  Courts  and  Process. 

§  343.  According  to  the  English  common  law,  a  local  action, 
e.g.^  an  action  for  a  thing,  or  for  an  injury  to  a 
thing,  which  is  localized  in  a  particular  place,  must   actiouis 
be  brought  in  a  court  having  jurisdiction  of  the  jocai^  '  ^ 
place  where  the  thing  is  situate.   On  the  other  hand,  ot^^^g^ 
a  transitory  action,  one  which  might  have  occurred   astotransi- 

torv  acLioDfi 

in  any  place,  may  be  brought  in  any  court.   In  other 
words,  when  a  cause  of  action  is  necessarily  bound  to  a  place, 
the  suit  is  local  and  must  be  brought  in  a  court  having  juris- 
diction of  such  place;  when  it  is  not  so  bound,  it  may  be 
brought  anywhere.* 

§  344.  As  a  rule,  process  is  determined  by  the  lex  fori}    At 
common  law  it  is  necessary,  in  order  to  give  juris- 
diction, that  the  summons  in  personal  actions  should   determined 
be   served    within   the  jurisdiction   of  the   court.   Extra-'terri- 
No  mutter  where  the  defendant  was  domiciled,  if  ^riaUum- 

'         mens  now 

he  could  be  served  within  the  jurisdiction,  it  was  generally 
enough ;  if  he  could  not  be  served  within  the  juris-  ^^ 
diction,  and  had  no  residence  there  where  a  summons  could 
be  left,  and  no  property  to  be  attached,  proceedings  could  not 
be  formally  instituted.  By  recent  legislation  in  most  juris- 
dictions, however,  there  may  be  extraterritorial  service, 
which,  in  certain  classes  of  suits,  may  duly  institute  proce- 
dure.* 

■ 

'  W^hart.  Conf.  of  Laws,  §§  676  tt  Ap.  32,  it  was  held  that  the  court  had  a 

seq, :  see  Reed's  Statute  of  Frauds,  §  discretionary  power  under  the   then 

16  ;    Fredericks  v.  Davis,  3  Montana,  practice  to  order  a  service  of  a  copy  of 

251.  a  bill  on  a  defendant  out  of  the  juris- 

«  Whart.  Conf.  of  Laws,  §  704.  diction.     Cj\  article  in  Virginia  Law 

•  And  see  Denny  i;.   Faulkner,  22  Journal  for  June,  1880. 

Kan.  89.     As  to  recent  English  prac-  *  Wliart.  Conf.  of  Laws,  §§  649  et 

tice,  see  London  Law  Times,  Nov.  17,  seq.    On  this  question  see  supra,  §  283  ; 

1883,  p.  49 ;  Nov.  24,  1883,  p.  57.     In  infra,  §  539. 
Drammond  v,  Drnmmond,  L.  R.  2  Ch. 
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XIV.  Evidence. 

§  345.  When  the  object  is  to  obtain  testimony  on  the  con- 
tinent of  Europe,  the  proper  couree  is  to  issue  letters 
Letters  ro-    rojratory  addressed  to  the  court  bavins:  iurisdiction 

^atory  .  .         . 

ssuedto  over  the  witness.  The  examination  of  the  witness 
monyin*^  is  Conducted  by  the  judge,  who  is  not  bound  by  the 
trier  ^*""  interrogatories,  but  may  put  any  questions  he  may 
deem  exi)edient.  He  determines  as  to  the  privilege 
of  witnesses,  as  to  the  form  of  oath,  and  as  to  the  mode  of 
requiring  the  production  of  documents.  Competency  and 
admissibility  are  to  be  determined  by  the  court  of  trial  to 
whom  the  letters  rogatory  are  returned.* 

§  34G.  As  a  general  rule,  matters  of  evidence  are  deter- 
mined by  the  lexfori^  though  when  questions  of  evi. 
determines  dcucc  iuvolvc  matters  of  substance,  e.g,^  the  adniis- 
tioiiTof  sibility  of  proof  of  a  foreign  law  in  subjection  to 
evidence.  which  it  is  alleged  a  contract  was  made,  then  the 
judex  fori  will  determine  the  question  in  conformity  to  a 
foreign  law  to  which  it  is  shown  to  be  distinctively  subject. 
But,  ordinarily,  all  questions  of  evidence,  so  far  as  they  touch 
the  way  in  which  a  ease  is  to  be  presented,  are  governed  by  the 
h'x  fori.  Hence,  all  questions  of  relevancy,  hearsay,  and  of 
parol  variation  are  to  be  so  adjudicated.* 

§  347.  We  have  already  seen  that  foreign  artificial  personal 

i!icai»acitie8   have   no   extra-territorial   effect;  and 

Admi68i-       the  better  opinion,  \\\  conformity  with  this  view,  is, 

bilityol  /  '  .  *  .  ', 

witncbbcs  consequently,  that  a  foreign  conviction  of  an  m- 
mentstobe  fanious  ofJ'encc  does  not  incapacitate  a  witness,  al- 
miued!*^  though  sucli  a  couviction  in  the  court  of  the  forum 
w^ould  have  had  that  effect'  A  fortiori^  a  foreigner, 
a  party  to  a  suit,  will  not  be  precluded  from  testifying  in  our 
courts  because  he  could  not  have  been  called  as  a  witness  in 
his  domicil. — The  proof  of  documents  is  exclusively  for  the 
lex  fori.     So  far  as  concerns  foieign  documents,  it  is  generally 

J  Whart.   Conf.    of  Laws,  §§  7r)2  et     tion,  see  Boyse,  in  r«,  Crofton  r.  Crof- 
»eq.     That  the  court  applied  to  for  let-     ton,  46  L.  T.,  N.  S.,  522. 
ters  will  act  according  to   its  discre-         '  Whart.  Conf.  of  Laws,  §  753. 

•  Supra,  §  266. 
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held  that  the  seal  of  a  foreign  sovereign  is  self-proving,  and 
that  foreign  parish  records,  or  duly  proved  copies  thereof,  may 
be  received  in  questions  of  genealogy.^ 

§  348.  Of  the  law,  merchant  and  maritime,  and  of  the  ele- 
mentary principles  of  Roman  and  canon   law,  as 
systems  of  general  jurisprudence,  the  courts  will   i^^^^y^^ 
take  judicial  notice.     When,  however,  it  becomes  as  a  matter 

,.,,««.  of  fact. 

necessary  to  prove  what  is  the  law  of  a  foreign  coun- 
try on  a  particular  point,  such  law  must  be  proved  by  experts 
as  a  matter  of  fact.  When  there  is  no  such  proof  offered,  the 
law  of  a  state  whose  jurisprudence  is  based  on  the  English 
common  law  will  be  presumed  to  be  the  same  as  our  own  on 
all  general  questions,  though  not  as  to  what  may  be  idiosyncra- 
sies in  our  distinctive  jurisprudence. — Foreign  statutes  are 
proved  by  exemplification,  unless  they  be  of  a  class  of  which 
the  judex  fori,  under  statutes  or  otherwise,  takes  judicial 
notice.* 

XV.   Lis  PENDENS. 

§  349.  According  to  our  practice,  the  pendency  of  a  prior 
foreign  suit  for  the  same  cause  of  action  is  no  bar 
to  a  suit  instituted  in  our  own  courts;  and  if  the   eigneuit 
cause  of  action  is  one  which  properly  belongs  to  us,  °^^*^- 
the  plaintiff,  if  subject  to  our  jurisdiction,  may  be  enjoined 
from  proceeding  in  the  foreign  court.     In  proceedings  m  rem 
the  first  attachment  binds.^ 

XVI.  Criminal  Jurisdiction. 

§  350.  Two  distinct  theories  have  been  advanced  as  to  the 
basis  of  criminal  jurisdiction.     The  first,  the  sub- 
jective theory,  assumes  that  jurisdiction  over  the  where 
person  of  the  defendant,  either  at  the  time  of  the   takes^effect 
arrest  or  at  the  time  of  the  crime,  gives  jurisdiction   ^fctioiT*^ 
over  the  crime.     That  the  place  of  arrest  has  juris- 
diction, wliich  is  the  first  phase  of  the  subjective  theory,  is 
maintained  by  several  European  states,  such  states  taking 
cognizance  of  all  offences  committed  by  persons  arrested  on 

»  Whart.  Conf.  of  Laws,  §§  769  et  seq.     Co.   r.   Buckwoldt,    23  Ch.   D.    225  ; 
«  Ibid.  §§  771  tt  teq,  McHenry  i-.  Lewis,  21  Ch.  D.  202. 

•  Ibid.  §  783.    See  Peruvian  Guano 
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their  shores,  while  others  only  entertain  such  jurisdiction  o 
such  persons  as  are  their  subjects.    The  second  phase  of  the 
subjective  theory — i.  e.y  that  the  country  where  the  offender 
was  at  the  time  of  the  commission  of  the  crime  has  jurisdic- 
tion— is  maintained  by  many  high  authorities  both  in  Eng- 
land and  in  the  United  States.     To  this,  however,  there  may 
be   made  the   following  objections :     (1)  Like  the   kindred 
theory  of  the  control  of  the  lex  domicilii  over  personalty,  it 
rests  on  a  petitio  principii.    It  assumes  the  guilt  of  an  accused 
party  in  order  to  determine  the  question  of  guilt.     It  says: 
"  We  have  jurisdiction  because  yoM,  who  were  with  us  at  the 
time,  committed  the  offence,  and  our  object  in  taking  the 
jurisdiction   is  to  determine  whether  the  offence  was  com- 
mitted."   (2)  This  theory  would  permit  the  perpetrators  of 
some  of  the  most  atrocious  crimes  to  escape  punishment.     A 
package  of  dynamite  could  be  sent  from  England  to  France 
or  France  to  America,  and,  after  it  had  done  its  work,  its 
forwarder  could  take  up  his  residence  on  the  very  site  of  the 
ruin  it  produced  and  defy  arrest.     There  would  be  no  juris- 
diction over  him  in  the  country  of  the  explosion  because  he 
was  not  there  at  the  time.     There  would  be  no  way  of  trying 
him  in  the  country  from  which  the  package  was  forwarded, 
unless  there  should   be  an  extradition  treaty   (of  which   at 
present  there  arc  none)  covering  the  forwarding  of  destructive 
missiles.     It  may  also  be  urged  that  to  make  the  presence  of 
the  offender  at  the   time  a  condition  of  jurisdiction  would 
expose  the  inhabitants  of  the  belt  of  our  territory  bordering 
on  Mexico  to  assaults  from  the  Mexican  side,  for  which  there 
could  be  no  redress.     The  better  view  is  to  give  the  country 
in  which  the  crime  takes  effect  jurisdiction  over  the  crime; 
and  this,  which  is  called  the  objective  theory,  is  sanctioned 
by  that  portion  of  our  legislation  which   gives  our  courts 
jurisdiction  (1)  over  forgery  abroad  of  United  States  securi- 
ties, or  of  perjury   before   United    States  consuls;    (2)  over 
offences  on  the  high  seas  ;  (3)  over  political  offences  of  sub- 
jects abroad  ;  and  (4)  over  offences  on  the  high  seas  and  in  bar- 
barous and  semi-barbarous  lands.     By  this  theory,  also,  may 
be  sustained  numerous  English  and  American  rulings  to  the 
effect  that  the  forwarder  of  a  libellous  letter  is  indictable  in 

400 


CHAP,  v.]  PBIYATB  INTERNATIONAL  LAW.  [§  852. 

the  place  of  publication,  and  that  a  party  who,  living  at  the 
time  abroad,  commits  in  this  country  an  indictable  fraud 
through  an  agent,  is  indictable  in  this  country.  And  this 
view  is  also  consistent  with  the  provision  in  the  Federal  con- 
stitution, that  a  trial  is  to  take  place  in  the  place  where  the 
crime  was  committed.* 

§  351.     An  oflfence,  when  there  is  a  plurality  of  offenders, 
or  a  continuous  succession  of  criminal  effects,  may 
be  cognizable  in  a  plurality  of  jurisdictions.     This   mayb« 
is  the  case  with  conspiracies  of  all  classes  where   f^^rai- 
there  are  several  overt  acts,  and  with  offences  begun   ^ictione  "^"^ 
in  one  country  and  completed  in  another.    In  such 
cases,  if  there  be  two  trials  in  different  countries,  the  sentence 
in  the  second  trial  should  be  supplementary  to  that  in  the 
first,  the  punishment  imposed  in  the  first  trial  l>eing  taken 
into  consideration  in  framing  the  second  sentence.* 

§  352.  Although  there  have  been  cases  in  which  the  govern- 
ment of  the  United  States  has,  without  a  treaty,  de- 
livered  fugitives   from  justice  to  other  countries,  ^J^n^iiy^** 
and  has,  without  a  treaty,  demanded  such  fugitives,  J*"'***^  by 
yet  such  action   has  never  received  judicial  sanc- 
tion ;  and  the  better  opinion  now  is,  that  whatever  may  have 
been  the  law  before  the  settlement  of  such  questions  by  treaty 
became  general,  there  can  be  no  extradition  except  in  con- 
formity to  treaty.     A  fortiori^  when  there  is  a  treaty  specify- 
ing certain  offences  as  grounds  for  extradition,  extradition 
will  not  be  granted  for  ofiences  other  than  those  specified. 
Even  for  specified  offences,  surrender  will  not  be  ordered  when 
the  statute  of  limitations  would  for  such  an  offence  preclude 
a  prosecution  in  the  asylum  state.^ 

1  See  question  discussed  in  Whart.  As  to  English  practice  of  extradition, 

Conf.   of    Laws,   §§   810  et  seg.f  and  see,  further,  2  Steph.  Hist.  Cr.  Law, 

noticed  tri/ra,  §  579.  65  ei  seq, ;  London   Law   Times,  Dec. 

«  See  Whart.  Conf.  of  Laws,  §  828 ;  14,  1878 ;  Bouvier,  tx  parte,  27  L.  T. 

and  see  infra,  §  527,  as  to  priority  of  N.  S.  844;    Dip).  Corr.  U.  S.,  1876, 

jurisdictions ;    see  further,   infra^   §§  Appeu.  A. 

444,  524.  As  to  practice  in  this  country,  see 

*  See  Whart.  Conf.  of  Laws,  2d  ed.,  (in  addition  to  cases  cited  in  Whart. 

§§  835  et  »eq,,  where  the  topic  is  dis-  Conf.  of  Laws,  §§  835  et  seq,),  Ker,  ex 

cussed  at  large ;  Whart.  Crim.  PI.  and  parte,  Sup.  Ct.  Ind. ;  Lane,  ex  parte,  6 

Pr.,  §§  28  e<  f#9.  Fed.  Rep.  34. 
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§  353.  An  executive  will  refuse  extradition  in  a  case  in  which 

it  is  obvious  a  fair  trial  cannot  be  had.     It  is  also 

nifuwd*^*^*^  generally  settled  that  extradition  will  be  refused 

when  there    ^lien  the  obiect  of  the  process  is  to  obtain  custody 

cannot  be*  .  •^  *  ,..,  .,  .1 

fair  trial,      of  an  insurgent  or  other  political  assailant  ot  the 

and  when        ,  ,.  ^    .     1 

the  object     demanding  state.* 

is  political.  g  g^^  There  is  no  reason  why  a  state  having  juris- 
fn^^furTJ  diction  over  a  crime  should  surrender  the  alleged 
diction  criminal  to  another  state  for  punishment;  and  such 
tosurren-  a  Surrender  would  impose  on  the  party  surrendered 
^^^'  unjustifiable  trouble  and  cost.     But  surrender,  in 

countries  such  as  England  and  the  United  States,  which  do 
not  base  jurisdiction  on  allegiance,  should  not  be  refused 
merely  because  the  accused  is  a  subject  of  the  asylum  state. 
— A  surrender  will  not  be  granted  when  the  accused  is  in 
custody  for  another  offence  of  which  the  asylum  state  has 
jurisdiction.' 

§  355.  The  words  in  an  extradition  treaty,  as  well  as  those 

in  the  demand  and  accompanying  papers,  are  to  be 

BhoSd  be     iutcr|ireted  in  the  sense  in  which  they  are  used  in  the 

construed  asvlum  State.  It  is  not  necessary  that  at  the  hear- 
as  in  aiy-        .    "^  t  »  1 

lumsutti.  ing  the  accused's  guilt  should  be  made  out  beyond 

cause  reasonable  doubt.     It  is  enough  if  probable  cause, 

Evidence  ^"^^^  ^®  would  justify  a  binding  over  for  trial, be 

fordifence  adduced.     To  avoid,  however,  circuity  and  delav, 

adrnissible.  '  ''  .     ' 

and  to  prevent  the  }>roce8s  from  being  oppressively 
used,  it  is  proper  that  the  defendant  should  be  allowed  to  pro- 
duce evidence  to  show  why  he  should  not  be  surrendered.' 

As  an  illustration  of  irregular  arrest,  subject,  see  R.  v.  Ganz,  46  L.  T.  N.  S. 

see  Exposito's  Case,  Alb.  Law  J.,  Oct.  592. 

15,  1881.  »  Whart.  Conf.  of  Laws,  §§  Sbletieq, 

*  This  iraportaut  question  can  only  As   to   English   practice,   see   Piot,  ei 

bo  noticed  brielly  in   the  text.     It  is  paitCf  48  L.  T.  N.  8.  120 ;  R.  p.  Ganz, 

fully    discussed    in    Whart.    Conf.   of  4lj  L.  T.  N.  S,  592. 

Laws,  §  839.  That  arrest  may  be  in  anticipation 

«  Whart.  Conf.  of  Laws,  §§  842  et  seq.  of  warrant,  see  R.  v.  Weil,  47  L.  T.  N. 

That  a  sovereign  can  demand  a  per-  S.  630. 

son  committing  a  crime  on  his  territory  For   articles  on  the  practice  of  ex- 

from  a  sovereign  to  whom  such  party  is  tradition,  see  American  Law  Review 

for  May  and  June,  1883. 
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§  356.  Important  as  extradition  is  as  an  instrument  for  tlie 
punishment  of  crime,  there  can  be  no  question  that 
it  may  be  so  abused  as  to  subject  an  accused  party   court  may 
to  extortionate  or  oppressive  demands.     To  pre    case,  and 
vent  such  abuses  of  a  process  so  critical,  several   "ay^eftwe 
important  checks  are  applied.    There  should  be  a  u>Burren- 
fuU  and  impartial  examination  of  the  case  before 
the  commissioner  authorized  to  hear  it.    The  circuit  court, 
from   which   the  commission   emanates,  has  the   power  of 
review,  and  even   though  by  this  court  the  proceedings  of 
the  commissioner  ordering  a  surrender  be  approved,  the  war- 
rant to  surrender  may  be  refused  by  the  executive.^    It  is 
also  held  that  the  surrender  may  be  on  such  conditions  as  the 
executive  may  impose.    The  demanding  state  which  accepts 
surrender  on  these  conditions  is  afterwards  bound  by  them. 

§  357.  In  some  treaties  it  is  provided  that  the  accused  shall 
only  be  tried  for  the  oflfence  specified  in  the  demand. 
But,  apart  from   such   restriction,  the   trial,  as  a   should  be 
matter  of  justice,  ought  to  be  so  confined.    Extradi-   J^offente 
tion  is  a  process  of  high  prerogative,  and  is  fraught   Bpecin^  in 
with  consequences   too   serious  to  the  accused  to 
permit  it  to  be  used  merely  as  a  pretext  to  get  within  the 
grasp  of  the  demanding  state  a  person  who  might  not  have 
been  delivered  if  the  offence  for  which  he  was  to  be  tried  had 
been  truly  stated.     It  is  proper,  also,  that  in  so  delicate  and 
important  a  procedure,  no  material  variance  between  the  de- 
mand and  the  indictment  used  on  trial  should  be  i>ermitted. 
But  this  does  not  preclude  varying,  when  the  case  comes  to 
trial,  the  statement  of  the  stage  of  the  offence,  or  of  its  formal 
incidents,  as  where  conspiracy  to  cheat  by  false  pretences  is  sub- 
stituted for  cheating  by  false  pretences,  or  larceny  for  robbery.' 


1  The  mode  of  procedure  is  given  in 
Whart.  Conf.  of  Laws,  §§  842  et  seg, 

«  Whart.  Conf.  of  Laws,  §§  846  et  scq. 
As  to  practice  under  Federal  constitu- 
tion, see  infra  f  §  541. 

The  English  extradition  statutes  pro- 
tect a  person  delivered  on  an  ex- 
tradition treaty  from  heing  tried  for 
any  other  offence  than  that  on  which 
he  was  extradited,  nntil  he  lias  had  an 


opportunity  to  return  to  his  own  conn- 
try.  This,  however,  does  not  protect 
him  from  arrest  on  attachment.  Pooley 
i;.  Whetham,  15  Ch.  D.  435 ;  London 
Law  Times,  July  31,  1880,  352. 

As  sustaining  the  view  of  the  text 
see  State  v,  VanderjMX)!,  S.  C.  Ohio, 
1883. 

For  rulings  disputing  this  position, 
see  Whart.  Ck>nf.  of  Laws,  §  846. 
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CHAPTER  VI. 


CONSTITUTIONAL  LAW. 


L  Prelimivart  Cossidbratiorb. 

Constitution  the  reanlt  of  existing  con- 
ditions, §  359. 

Prominence  assigned  to  these  condi- 
tions in  construction  of  constitution, 
§  360. 

The  formation  of  a  stable  government 
necessary,  §  3G1. 

And  so  of  interposition  of  such  checks 
as  would  prevent  hasty  and  ill-con- 
sidered changes  of  public  policy,  § 
362. 

And  so  of  distribution  of  power  in  local 
governments,  §  363. 

This  policy  required  by  race  tendency 
to  institutionalism,  §  364. 

Government  to  possess  only  such  func- 
tions as  cannot  be  conveniently  ex- 
ercised by  people,  §  365. 

II.  Principles  of  Cosstrcction. 

American  institutions  revolutionary, 
§368. 

In  states  people  are  supreme  arbiters, 
§  369. 

Constitution  not  a  league,  §  370. 

Was  adopted  by  the  people  of  the 
states,  §  371. 

Confirms  sovereignty  in  the  states,  §  372. 

Recent  amendments  strengthen  this 
view,  §  373. 

"Nation"  properly  applicable  to  the 
people  of  the  United  States  as  a 
body  ;  **  State**  to  the  particular 
states;  **  Sovereignty"  is  not  neces- 
sarily absolute,  §  374. 

"Territories"  not  included  in  term 
"States,"  §  375. 
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In  the  exercise  of  powers  given  to  it 
general  government  is  anpreue,  sub- 
ject to  restrictions  of  oonstitotioD, 
§  376. 

Importance  of  preserving  oonstitntioiial 
demarcations,  §  377. 

Coercion  of  state  and  maintenanoe  of 
Federal  authority  not  oonvertiUt, 
.§  378. 

Limitations  in  oonstitation  apply  to 
general  government  unless  expraily 
applied  to  states,  §  379. 

Necessity  does  not  abrogate  oonstitii- 
tional  limitations,  but  progresnfo 
conditions  unfold  them,  §  380. 

Powers  of  state  and  federal  govtn- 
ments  may  be  coordinate,  §  381. 

State  laws  followed  as  to  state  pn>- 
cedure,  §  382. 

Treaties  and  statutes  come  in  pari 
passu y  §  383. 

Presumption  as  to  unconstitutionality, 
§384. 

Unconstitutional  part  may  be  rejected, 
§385. 

Statutes  must  be  constitutionally 
passed,  §  386. 

III.     Relations    of    DBPAJtTMBSTS   op 

GOVBRNMBIIT. 

Legislative,    judicial,    and    executive 

functions  to  be  kept  separate,  §  388. 
Judiciary  cannot    8Ui>ervise     matters 

purely  political,  §  389. 
Dangerous    consequences    of  Jndicial 

assumption    of    such,  ianctions,    § 

390. 
Courts  cannot  compel  exeoatire  to  tst- 
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tifj  or  exact  disclosare  of  political 
secrets,  §  391. 

Courts  cannot  annul  laws  because  un- 
just, §  392. 

Inconsiderate  legislation  prevented  by 
reciprocal  checks,  §  393. 

Supreme  court  not  thereby  made  ab- 
solute, §  394. 

Senate  is  the  representative  of  the 
states,  and  has  coordinate  legislative 
powers,  §  395. 

House  of  representatives  elected  by  the 
people  on  state  franchise,  and  has 
coordinate  legislative  powers ;  and 
elects  its  own  speaker,  §  396. 

Each  house  determines  its  own  elec- 
tions and  rules  ;  is  bound  to  keep  a 
journal;  requires  a  majority  for  a 
quorum ;  may  punish  for  contempt ; 
is  limited  as  to  adjournment;  is 
privileged  as  to  debate,  and  may  ex- 
pel members,  §  397. 

President  has  a  qualified  veto,  §  398. 

Civil  officers  may  be  impeached,  §  399. 

Amendments  may  be  made  by  conven- 
tion or  by  action  of  congress  and 
states,  §  400. 

Inferences  to  be  drawn  from  the  obsta- 
cles interposed,  §  401. 

IV.   TAXATIOJf. 

Power  of  taxation  vested  in  congress, 

but  taxing  must  be  uniform,  §  404. 
"  Tax'*  a  generic  term,  §  405. 
Taxation  not  necessarily  conditioned 
,  on  representation,  §  406. 
//Direct  taxation  limited  to  poll  and  land 
'^       tax,  §  407. 

Limitation  as  to  exports  does  not  attach 
to  things  that  may  be  exported,  nor 
to  embargoes  or  inspection  laws,  §  408. 

/nited  States  government  cannot  tax 
state,  nor  state  United  States  pro- 
perty, §  409. 
State  taxes  imposing  terms  on  imports 
and  on  travel  are  unconstitutional, 
(410. 


Tax  cannot  be  laid  for  merely  private 

end,  but  the  fact  that  a  private  end 

will  be  furthered  will  not  vitiate  tax 

for  public  purpose,  §  411. 
Power  to  tax  involves  power  to  establish 

tax  machinery,  §  412. 
Congress  has  discretion  as  to  objects, 

but  not  as  to  particular  i>ersons,  §  413. 
Collateral   intent  to  protect  does  not 

vitiate  tax,  §  414. 
But  not  when  duties  are  prohibitive, 

§415. 
Congress  in  borrowing  money  may  give 

proper  securities,^  416. 
Borrowing  implies  the  right  to  borrow 

through  a  bank,  §  417. 
State  may  tax  generally,  §  417  a. 

V.  Regulatioit  of  Commerce. 

Power  meant  to  secure  freedom  of 
trade  between  states,  §  418. 

This  required  by  diversity  of  climate, 
of  soil,  of  population,  §  419. 

State  cannot  close  interstate  waters, 
§420. 

United  States  has  exclusive  power  of 
regulating  foreign  and  interstate 
commerce,  §  421. 

Commerce  may  be  regulated  on  land, 
§  422. 

Exception  as  to  matters  of  necessarily 
local  law,  §  423. 

Quarantine  laws  are  under  state  power. 
So  of  wharfage  and  pilotage  laws, 
§424. 

Does  not  prevent  states  from  exercising 
police  exclusion,  §  425. 

Restriction  does  not  touch  purely  inter- 
state transactions,  §  426. 

Establishing  by  state  of  ferries  and 
river  improvements  not  forbidden, 
§427. 

Power  authorizes  laws  limiting  lia- 
bility of  ship  owners,  §  428. 

Extends  to  rivers  and  tributary  to 
lakes,  §  429. 

Tonnage  diiti|U||hibited,  §  430. 
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VI.  Natubalieation. 

Congress  has  power  to  establish  qbi- 
form  nataralization,  §  431. 

Persons  born  in  a  state  are  sabjeot  to 
its  jurisdiction,  §  432. 

Nataralization  results  from  annexa- 
tion, §  433. 

Tribal  Indians  are  not  oitiiens,  §  434. 

Chinese  cannot  be  naturalized,  §  435. 

Aliens  entitled  to  equal  civil  rights 
with  citizens,  §  436. 

Citizenship  of  a  state  does  not  involve 
citizenship  of  the  United  States,  and 
the  converse,  §  ^37. 

VII.  BAHKRUPTcnr. 

Congress  has  power  as  to  bankrupt- 
cies, §  439. 

Jurisdiction  extends  to  cases  of  insol* 
vencies,  §  440. 

VIII.  Mo5BT  AKD  Bills  op  Csrdit. 

Congress  may  coin  money  and  regu- 
late its  value,  §  442. 

States  cannot  issue  bills  of  credit, 
§443. 

Congress  may  punish  counterfeiting, 
§444. 

IX.  Postal  Sbrvicb. 

Congress  has  power  to  make  arrange- 
ments for  postal  service,  §  446. 

Question  whether  congress  can  create 
**  post-roads'*  is  political,  and  not 
judicial,  §  447. 

"Post-office"  is  any  receptacle  for 
mail  matter,  §  448. 

X.  Copyrights  and  Patents. 

Power  of  granting  is  exclusively  in 
congress,  §  450. 

XI.  Piracies  and  Feloniks. 

Congress  has  jurisdiction  over  piracies 
and  felonies  on  the  high  seas,  §  452. 

XII.  War. 
War  is  the  prosecution  by  a  nation  of 
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a  right  by  force,  and  may  exist  with- 
out a  formal  declaration,  §  454. 

Property  of  belligerent  may  be  cap- 
tured, §  455. 

Power  to  raise  armies  Bustaini  stand- 
ing army,  and  conscription,  §  456. 

Militia  may  be  called  oat  by  general 
government,  §  457. 

States  subordinated  in  this  respect  to 
the  United  States,  §  458. 

Congress  may  make  rules  for  regnla- 
tion  of  army  and  navy,  but  cannot 
supersede  civil  courts,  §  459. 

XIII.    DiSTBicT  OF  Columbia,  Cidu 
Placbb  ahd  Tbbbitoribb. 

In  district  and  ceded  places  oongrai 

has  exclusive  jurisdiction,  §  461. 
Congress  holds  territories    in  tmit, 

§462. 
Title  to  land  of  territories  is  in  the 

United  States,  §  463. 
Government  to  be  under  general  laft- 

guards  of  constitution,  464. 
Form  of  government  at  dlMretion  of 

congress,  §  465. 

XIV.  Tbbasob. 

Treason  works  no  forfeiture  except  for 
life,  §  467. 

XV.  Incidental  Powbrb. 

Congress  may  mako  laws  to  carry  in*® 
effect  enumerated  powers,  §  468. 

XVI.  Bills  of  Attainder. 
Bills  of  attainder  forbidden,  §  471. 

XVII.  Ex  Post  Facto  akd  Rbtbospic- 
TivE  Laws. 

Limitation  relates  to  criminal  proseca- 
tions,  §  472. 

Law  changing  procedure  not  necessa- 
rily ex  post/acto^  §  473. 

Nor  are  laws  modifying  rules  of  evi- 
dence, §  474. 

Under  state  constitutions  retrospective 
laws  are  unconstitutional,  §  475. 
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XYIII.  Laws  Ixpairiito  the  Obligation 

OP  COXTRACTB. 

Constltiitional  limitation  prompted  by 
political  and  business  dangers, 
§  477. 

All  legislation  impairing  antecedent 
legal  contracts  invalid,  §  478. 

Limitation  applies  to  contracts  of  all 
kinds  executed  by  state,  §  479. 

Indebtedness  incurred  in  accordance 
with  state  law  will  be  sustained 
though  there  be  contrary  decision 
by  state  court,  §  480. 

Legislation  rescinding  grants  of  pri- 
vate franchises  or  of  estates  may  be 
invalid,  §  481. 

Stipulation  not  to  tax  may  bind,  §  482. 

Growing  doubts  as  to  perpetuity  of 
grants  of  franchises,  §  483. 

Distinction  between  temporary  and 
perpetual  engagements,  §  484. 

Orants  to  municipal  corporations  may 
be  revoked,  §  485. 

License  may  be  withdrawn,  §  486. 

Charter  no  protection  to  a  nuisance, 
§487. 

Charters  and  grants  restrictive  of  free- 
dom of  business  may  be  rescinded, 
§488. 

State  control  over  oppressive  charters 
may  be  justified  on  the  ground  that 
this  is  a  regulation  of  commerce, 
§489. 

Danger  of  resting  function  on  the 
right  of  state  to  control  business, 
§490. 

When  right  of  amendment  is  reserved, 
charter  can  be  amended,  §  491. 

Laws  modifying  remedies  are  not  un- 
constitutional, §  492. 

But  not  when  the  obligation  of  the  con- 
tract is  impaired,  §  493. 

Statutes  modifying  evidence  are  not 
nnconstitational,  §  494. 

State  discharges  do  not  bind  citizens  of 
otfaTer  states,  §  495. 

Marriage  not  within  limitation,  §  496. 

Nor  is  tenure  of  public  office,  §  497. 


State  constitution  may  conflict,  §  498. 

XIX.  Powers  op  Executive. 

President  commands  army,  navy,  «nd 

militia,  §  502. 
Has  no  power,  as  commander-in-chief,  to 
dispense  with  law  as  a  system,  §  503. 
Cabinet  composed  of  heads  of  depart- 
ments, §  504. 
President,  with  advice  and  consent  of 

senate,  may  make  treaties,  §  505. 
Treaties  are  in  some  respects  self-en- 
forcing, but  not  in  respect  to  matters 
requiring  legislative  action,  §  506. 
President  has  power  to  reprieve  and 

pardon,  §  507. 
Exception  as  to  impeachment  and  con- 
tempt, §  508. 
Pardons  may  be  conditional,  §  509. 
Pardon   before  sentence  remits    costs 

and  penalties,  §  510. 
President  has  power  of  appointment 
and  removal,  §  511. 
Has  qualified  legislative  functions, 

§  512. 
Cannot  be  controlled  by  judicial 
writ,  §  513. 

XX.  Powers  op  Jcdiciart. 

Judicial  power  of  the  United  States  ex- 
tends to  cases  under  United  States 
constitution,  laws,  and  treaties  ;  to 
cases  of  admiralty  and  maritime 
jurisdiction  ;  and  cases  in  which  the 
United  States  or  states  are  parti<is, 
§  516. 

Judicial  powers  are  in  the  main  appor- 
tioned by  congress,  §  517. 

Supreme  court  has  no  general  or  final 
jurisdiction,  §  518. 

Supreme  court  has  final  jurisdiction  in 
all  conflicts  with  state  courts  as  to 
Federal  constitution  and  laws,  §  519. 

**  Citizen'*  in  the  clause  giving  Federal 
courts  jurisdiction  means  *' resi- 
dent,'' §  .'>20. 

By  statute  cases  may  be  removed  from 
state  to  Federal  court,  §  521. 
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itical  qaestioiia  not  of  judicial  cog- 
.iizanci3,  §  522. 

imiralty  and  maritime  jarisdiction  to 
bo  distingnished,  §  523. 
ederal   courts  have  no  common  law 
jurisdiction  of  crimes,  but  statutory 
jurisdiction  is  exclusive,  §  524. 

Territorial  courts  may  be  constituted 
by  congress,  §  525. 

Federal  courts  adopt  state  rules  and 
practice  as  to  state  questions,  §  526. 

In  questions  of  concurrent  jurisdiction, 
tribunal  that  first  takes  control  re- 
tains it,  §  527. 

United  States  may  be  sued  in  court  of 
claims,  §  528. 

XXI.   States  as  Parties. 

Controversies  between  states  include 
questions  of  boundary,  §  530. 

States  must  be  the  real  parties  to  sue, 
§  531. 

States  can  no  longer  be  sued  by  indi 
viduals  in  Federal  courts,  §  532. 

XXII.  Habeas  Corpus. 

By  Federal  judge  limited  to  cases  in- 
volving Federal  laws,  §  534. 

State  court  cannot  discharge  on  Federal 
commitment,  but  Federal  court  may 
on  state  eommitment,  §  535. 

Power  to  suspend  belongs  to  congress, 
§  536. 

XXIII.  Reciprocal  Rights. 

Public  acts  and  records  of  each  state 
to   be    recognized    in   other    states, 
§  538. 
Question    of    extra-territorial    service 

still  open,  §  539. 
Citizens  of  each  state  entitled  to  citi- 
zenship in  other  states,  §  540. 
Fugitives   from  justice   to  be  surren- 
dered, §  541. 
must   be   "fleeing"    from  justice, 

§  542. 
demand  must  be  based  on  prima 
^'ncie  case  of  crime,  §  543. 


arrest  may  be  had  in  advance  of 

requisition,  §  544. 
no  defence  that  defendant  is  amen- 
able in  asylum  state,  §  545. 
Fugitive  not  privileged  from  any  bat 

specified  charge,  §  546. 
Governor  of  asylum  state  cannot  be 
compelled  to  act,  §  547. 

XXIV.   GUARANTT  OF  RbPUBUCAIT 

Ihstitutioks. 

Guaranty  does  not  extend  to  suffrafse 
or  distribution  of  powers,  §  549. 

nor  to  social  equality,  §  550. 

nor  to  exemption  from  revolation, 
§  551. 

but  may  sustain  reconstraction 
after  government  has  been  sus- 
pended, §  552. 

XXV.  Rblioiods  Tests. 

Neither  religious  test,  nor  establish- 
ment of  religions  permitted,  §  553. 

XXVI.  Freedom  op  Speech,  of  Peti- 
Tiox,  AND  op  Bearing  Arms. 

Freedom  of  speech  not  to  be  abridged, 

§  555. 
Right  of  petition  guaranteed,  §  556. 
Right  to  bear  arms  not  to  be  infringed, 

§  557. 
Quartering  soldiers  forbidden,  §  558. 

XXVII.  Unreasonable  Sbarcubs  and 
General  Warrants. 

Unreasonable    searches    and     general 
warrants  forbidden,  §  560. 

XXVIII.  Safeguards  op  Liberty  and 
Property. 

Grand  jury  requisite   in  felonies  and 

infamous  crimes,  §  561. 
No  one  to  be  put  twice  in  jeopardy  for 

same  off'enco,  §  562. 
Party  cannot  be  compelled  to  criimnate 

himself,  §  563. 
Life,   liberty,   or  property  cannot   be 
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taken  without  '*  due  process  of  law,** 
§564. 

This  does  not  apply  to  police  restric- 
tions, §  565. 

"  Dne process  of  law**  means  law  which 
is  constitutional  and  consistent  with 
common  law  rights,  §  566. 

Private  statutes  quieting  title  not  un- 
constitutional, §  567. 

Defects  of  formal  incapacity  may  be 
cured,  §  568. 

Private  property  cannot  be  taken  with- 
out compensation,  §  569. 

Rule  applies  to  real  estate,  §  570. 

Property  must  be  vested,  §  571. 

Sovereign  has  right  of  eminent  domain, 
§  572.  ^ 

United  States  government  may  exercise 
the  right  for  Federal  purposes,  §  573. 

Must  be  for  public  use,  §  574. 

Franchise  may  be  thus  taken,  §  575. 

Exercise  of  right  must  be  by  general 
law,  except  in  cases  of  necessity, 
§576. 

Power  may  be  delegated,  §  577. 

€k>mpensation  must  be  fairly  adjusted, 
§  578. 

Defendant  entitled  to  an  impartial  jury 
of  place  of  crime,  to  be  informed  of 
the  nature  of  the  charge;  to  have 
compulsory  process  for  witnesses  and 
have  counsel,  §  579. 

Excessive  bail  and  '*  cruel  and  unusual 
punishment**  forbidden,  §  580. 

Jury  trial  secured  in  United  States 
courts,  §  581. 


XXIX.  Recohbtruction  and  Civil 
Rights. 

Slavery  and  involuntary  servitude  pro- 
hibited, §  584. 

Citizenship  confined  to  white  and  negro 
races,  §  585. 

Prohibition  limited  to  state  action,  and 
not  applicatory  to  discrimination  by 
persons  or  corporations,  §  586. 

Laws  imposing  penalties  on  marriage 
between  the  races  not  unconstitu- 
tional, §  587. 

Equal  protection  of  laws  granted  to  all 
persons,  §  588. 

Basis  of  representation  to  be  reduced 
in  proportion  to  abridgment  of  right 
of  suffrage,  §  589. 

Validity  of  public  debt  not  to  be  ques- 
tioned, and  assumption  of  insurrec- 
tion and  emancipation  debts  prohib- 
ited, §  590. 

Legislation  in  support  of  this  and  other 
amendments  must  be  *'  appropriate,*' 
§  591. 

Negro  suffrage  granted,  §  592. 

Binding  effect  of  reconstruction  amend- 
ments, §  593. 

These  amendments  limit  state  inter- 
ference with  private  rights,  §  594. 

They  are  more  conducive  to  business 
prosperity  than  clause  protecting 
contracts  as  construed  in  Dartmouth 
College  Case,  §  695. 

They  do  not  disarrange  but  make  mani- 
fest equipoise  of  constitution,  §  596. 


I.  Preliminary  Considerations. 

§  359.  Before  proceeding  to  examine  the  constitution  in 
detail,  it  is  important  to  consider  wliat  were  the   (1^^^^^,^^^^ 
conditions  under  vhich  it  was  framed.     In  investi-   tion  the  re- 

1  T   •  ±  1    J    J    1-        suit  of  ex- 

gating  these  conditions   we  are  not  concluaea  by    utinp  con- 
expressions  of  opinion  by  membera  of  the  constitu-   ^*^**^"^- 
tional* convention.     Organic  laws,  like  all  other  laws,  are  the 
product  of  the  conscience  and  the  necessities  of  the  people 
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from  whom  they  emanate  and  by  whom  they  are  accepted.* 
No  law,  constitutional  or  statutory,  is  effective  unless  declBk- 
ratory;*  and  in  determining  what  the  law  really  is — in  other 
words,  to  get  at  the  real  law  of  which  the  formal  law  is  the 
declaration — we  must  penetrate  to  the  people,  who  are  the 
primary  law  constructors  as  well  as  the  adopters  of  the  law. 
Kor  is  it  sufficient  to  inquire  what  the  people  did  or  said. 
Primary  law-making  is  unconscious  and  instinctive;  it  comes 
without  observation ;  we  must  examine,  in  order  to  under- 
stand its  processes,  the  forces  by  which  it  was  produced,  and 
the  environments  to  which  they  were  subjected.'  Hence, 
while  in  construing  the  constitution  it  is  proper  to  take  into 
consideration  the  views  expressed  by  the  members  of  the  con- 
stitutional convention,  we  must  remember  that  the  constitu- 
tion was  evolved  in  a  large  measure  unconsciously  from  the 
conditions  in  which  the  community  was  placed ;  and  it  by  no 
means  follows,  because  the  formal  framers  of  the  constitution 
succeeded  in  giving  substantial  expression  to  the  national  con- 
science and  needs,  that  what  they  said  is  equally  authoritative 
with  what  they  did  and  with  what  caused  their  action.  In 
combining,  for  instance,  the  two  great  political  factors  of  the 
country — the  states  and  the  people  of  the  nation — some  of  the 
framers  of  the  constitution  may  have  given  wrong  reasons  for 
a  conclusion  which  was  the  expression  of  a  national  duty  and 
necessity ;  and  it  is  conceded  on  all  sides  that  while  the  clause 
providing  for  an  electoral  college  responds  to  the  sense  of  right 
and  sense  of  expediency  in  the  nation  as  a  wholi^f  the  inten- 
tions of  those  who  put  it  into  technical  form  ^er^^^ry  dif- 
ferent from  the  instincts  of  the  constituencies  they  repre- 
sented as  effectuated  in  its  practical  working.  It  was  not  in 
accordance  with  the  people's  sense  of  right  and  sense  of  need, 
that  they  should  part  with  the  prerogative  of  choosing  their 
chief  magistrate.  Chosen  in  such  a  way  as  to  recognize  st«te 
demarcations  he  was  to  he;  yet  by  the  people  themselves  the 
choice  was  to  be  made.  Hence,  in  construing  this  and  similar 
clauses  which  have  taken  a  practical  meaning  different  from 

'  Supra,  §§  14,  19.  history."     Close  of  Mr.  Lincoln's  mes- 

*  Supra,  §  27.  sage  of  Dec.  1,  1862,  where  (hjB<'posi- 

*  Supra,  §22.     ''We  cannot  escape     tion  is  pressed  ;  see  further^MNN^  ^93. 
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that  assigned  to  them  by  the  members  of  the  convention,*  we 
must  go  to  the  past  and  cotemporaneous  conditions  of  the 
country  as  the  primary  .source  from  which  the  meaning  of 
these  disputed  terms  is  to  be  drawn.  So  it  is  with  the  consti- 
tution as  a  whole.  It  was  declaratory,  not  of  the  views  of  its 
formal  framers,  though  these  views  are  always  interesting,  but 
of  the  conditions  under  which  they  acted ;  and  the  permanency 
of  the  constitution  is  due  to  the  faithfulness  with  which  it 
represented  these  conditions.  Hence,  in  construing  it,  we 
are  to  consider,  not  merely,  nor  even  chiefly,  what  was  said  by 
the  members  of  the  constitutional  convention,  but  the  condi- 
tions  under  which  they  acted.  In  other  words,  as  the  consti- 
tution was  the  effect  of  political  conscience  and  need  of  the 
people,  il  is  essential  in  construing  it,  that  such  conscience 
and  need  should  be  taken  primarily  into  account. 

§  360.  What  has  been  said  serves  to  explain  the  drift  of  the 
arguments  published  by  the  judges  of  the  supreme 
court  of  the  United  States,  and  by  the  great  lawyers  nence  as- 
who  have  appeared  before  them,  when  seeking  to  thosecoDdi- 
determine  the  meaning  of  the  constitution.*    In   <^*ou8*n 
these  arii:uments,  whether  consisting:  of  opinions  of  tionofcon- 

utitutlnn 

judges  or  of  speeches  of  counsel,  it  is  to  be  noticed 
that  the  chief  place  is  assigned  to  the  consideration  of  the 
conditions  which  acted  on  the  country  both  before  and  during 
the  framing  of  the  constitution,  while  the  speeches  of  the 
members  of  the  constitutional  convention  occupy  but  a  sub- 
ordinate position.  As  instances  of  this  mode  of  exposition 
may  be  mentioned,  the  opinions  of  the  judges  of  the  supreme 
court  of  the  United  States  in  the  legal  tender  cases,  on  the 
reconstruction  cases,  on  the  case  involving  the  constitutionality 
of  the  statute  prohibiting  polygamy  in  the  territories.  Rare, 
indeed,  are  the  citations  in  these  documents  from  the  views 
expressed  by  members  of  the  constitutional  convention.  On 
the  other  hand,  the  whole  history  of  the  country  is  appealed 
to  in  each  case  to  show  what  was  the  country's  mind  in  estab- 
lishing the  constitutional  provisions  under  discussion.^     And 

«  Supra,  §  19.  opinion  of  Chief  Justice  Waite  in  U.  S. 

s  In/rat  §  612.  v.  Reynolds,  98  U.  S.  145,we  shall  find  it 

'  If  we  analyze,   for  instance,   the    bases  the  constitutionality  of  the  ter- 
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this  is  the  more  remarkable  from  the  fact  that  this  reference 
to  the  history  of  the  country  is  not  made  for  the  purpose  of 
showing  that  the  country  acts  as  a  democracy,  and  that  there- 
fore its  views,  when  so  acting,  are  to  be  ascertained.  So  far 
from  this  being  the  case,  it  is  assumed  throughout  that  this 
is  not  only  a  constitutional  government,  and  therefore  a 
government  under  complicated  checks  and  balances,  but  that 
the  past  history  of  the  country  shows  that  this  has  always  been 
the  case.  What  we  can  understand  the  courts  as  saying  in 
these  and  other  cases  is  that  certain  forces  were  operating  in 
producing  a  government  of  a  particular  type,  and  that  in 
onler  to  determine  the  t3'pe  they  explore  the  forced.  That 
this  is  a  far  more  legitimate  way  of  getting  at  the  meaningof 
the  constitution  than  is  the  searching  of  the  speeches  of  the 
nKMul>ors  of  the  constitutional  convention,  cannot  be  qoee- 
tionoil.  Public  men  do  not  always  give  the  real  reason  for 
thoir  acts;  their  acts  are  produced  by  the  conditions  under 
which  they  act,  but  their  speeches  do  not  necessarily 
exhibit  those  conditions,  and  if  they  did,  the  proof  they  would 
give  would  be  secondary,  not  primary.  Hence  it  is,  that  in 
the  opinions  before  us  the  courts,  by  what  is  called  judicial 
notice,  take  within  the  field  of  their  consideration,  as  elements 
by  whose  aid  the  constitution  is  to  be  construed,  the  whole  of 
the  country's  past  and  present.  And  this  is  necessary.  Not 
only  is  hmi^uage  itself  a  product  of  the  past — not  only  is  there 
no  single  dlKputed  word  that  we  can  understand  without 
taking  into  view  its  history — but  the  constitution  itself  is,  as 

ritorial  j>olyj;a!ny  statutes  :    (1)  On  the  prior  aathorization  from  the  legislature* 
Hupn?inacy  of  the  gonoral  governm»'nt  He  denies  this,  and  he  rests  his  con- 
over  tlie  tttrritorics  as  shown  hy  the  elusions  on   two   positions  :     (1)  Tht 
history  of  the  eountry  ;  (2)  On  the  in-  past  of  the  country  shows  that  with* 
compatihility  of  polygamy  with  the  pub-  out   legislative  initiation  no  constitu- 
lic  sense  of  right,  as  also  historically  tional  changes  have  been  made;   (2) 
shown.     The  same  lino  is  followed  in  The  conscience  of  the  American  people, 
the  opinions  on  re^)nstruction.     Such  following  in  this  respect  their  English 
is  the  line,  also,  ado]>ted  by  Mr. Webster  ancestors,   is    institational    so  far  u 
in  his  great  argument  in  the  case  of  the  concerns  government ;  liberty  is  essen- 
Rhode  Island  government  (6  Webster's  tial,  but  it  must  be  liberty  according 
Works,  220  f^  SC7.).     The  question  was  to  rule.     That  this  is  the  case  in  the 
whether  a  state  constitution  could  be  construction  of  statutes,   see  tn/ra,  § 
amended  by  a  popular  vote  without  612. 
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we  have  seen,  the  result  of  a  combination  of  agencies  which 
individaal  statesmen,  no  matter  how  eminent,  may  have 
interpreted,  but  did  not  create.  And  even  the  interpreter 
may  have  erred  in  the  words  which  he  used  to  express  these 
forces.  To  truly  construe  the  constitution  we  must  go  behind 
his  words,  and  go  back  to  the  forces  themselves. 

§  861.  The  first  necessity  at  the  time  to  the  people  of  the 
United  States  was  a  stable  government ;  and  to  this  p  ,,,  *, 
they  were  prompted  by  a  sense  of  duty  as  well  as  of  a  stable 
by  a  sense  of  need.*  The  confederate  congress,  mentneces- 
which  had  been  instituted  as  a  makeshift' during  ^^^^' 
the  war,  had  proved  to  be  miserably  inefficient.  Such  a  gov- 
ernment was  like  a  tenancy  at  will,  giving  no  title  that 
strangers  could  trust,  no  sense  of  permanency  to  the  occupants 
of  the  soil.  A  government  such  as  that  of  the  old  confedera- 
tion, which  might  at  any  time  be  dissolved,  and  which  had 
no  power  to  enforce  obedience  from  its  members,  could  not,  so 
they  felt,  win  respect  abroad,  or  establish  order  and  prosperity 
at  home.  The  debility  and  decadence  of  the  old  German  em- 
pire, so  they  were  aware,  were  attributable  to  the  power 
assumed  by  the  states  that  composed  it  of  nullifying  the 
decrees  of  the  empire,  and  waging  war,  when  they  chose, 
upon  their  common  head.  The  traditions  of  England,  which 
were  also  the  traditions  of  the  people  of  the  United  States, 
were  to  the  same  eftect.  While  in  England  the  right  of 
revolution,  if  not  conceded,  had  been  acquiesced  in,  even  the 
most  liberal  whigs  held  that  when  a  government  was  once 
established,  nothing  but  successful  revolution  could  sever  its 
component  territories.  Cromwell  and  William  III.  ruled  by 
right  of  revolution,  yet  no  English  sovereigns  insisted  more 
vigorously  than  Cromwell  and  William  III.  on  the  mainte- 
nance of  the  integrity  and  indivisibility  of  British  rule.  The 
people  of  the  United  States,  however  much  they  may  have 
been  distracted  by  provincial  jealousies,  or  by  subordinate 

1  The  disBatiBfaction  of  the  people  are  exhibited  with  great  vivacity  and 

with  the  Continental  Congress,  and  the  fulness  in  McMaster's  History  of  the 

impotent  state  in  which  congress  had  People  of  the  United  States,  vol.   i. 

fallen  in  the  period  between  the  peace  chap.  iv. 
and  the  formation  of  the  constitution, 
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distinctive  traditions  of  creed  or  of  caste,  felt,  ae  to  the  fun- 
damentals of  government,  as  one  body.  The  territory  they 
occupied  was  compact,  separated  by  no  natural  boundaries. 
They  spoke  the  same  tongue.  They  had,  in  the  main,  the 
same  religion.  They  had  the  same  general  conceptions  of 
government;  among  the  settlers  there  were  English  repub- 
licans and  English  whigs,  but  very  few  English  tories;  aod 
the  whigs  and  republicans,  at  the  revolution,  took  commoD 
ground.  Slavery,  afterwards  so  disastrous  an  agency  of 
dissension,  formed  but  a  slight  obstacle  to  union  in  those 
days,  since  the  most  of  the  leaders  of  opinion  in  the  south 
deplored  slavery,  and  most  of  the  leaders  of  opinion  in  the 
north  felt  that  the  north  had  been  so  active  in  establishing  it 
that  it  was  not  for  them  to  make  it  a  ground  for  disunion. 
The  provinces,  also,  were  interdependent;  to  sever  the  north 
from  the  south  would  be  to  sever  the  commercial  from  the 
producing  factors ;  there  was  not  a  state  which  could  be  drop- 
ped out  of  the  union  without  injury  to  the  others;  their 
staples  were  distinct ;  the  prosperity  of  each  state  was  depend- 
ent on  that  absolute  freedom  of  trade  which  a  stable  Fedeml 
government  alone  c«uld  secure.  The  foreign  relations  of  the 
states,  also,  demanded  that  they  should  be  cemented  in  a 
union  to  whose  direction  such  foreign  affairs  should  be  dis- 
tinctively subjected.  Were  it  not  so,  the  states,  dealt  with 
singly  by  the  participants  in  the  great  European  struggle  then 
beginning  would  be  entangled  in  that  struggle,  and  thudle<l 
not  only  to  enter  into  a  European  war,  but  into  a  war  among 
themselves. 

§  362.  It  was  also  a  necessary  consequence  of  the  condition 

of  things  that  the  government  to  be  instituted 
po8?iiou^of  s^^"'^l  ^^  more  or  less  immediately  appointed  by 
such  the  people.     The  very  fact  of  revolution  prescribed 

would  a  popular  basis ;    no  other  government   than  one 

hasty'Lnd  choseu  by  the  people  was  f)088ible.  The  traditions 
iiucoii-  Qf  ^\^Q  constituencies  ]»ointed  in  the  same  direction. 
chancres  of  Tlio  English  colonists,  taking  them  as  a  whole,  had 
policy.  sympathized,   in    pre- revolutionary   contests,  with 

English  wliigs.     Yet  it  must  be  remembered  that 
English  whigs,  while  always  vindicating  parliamentary  insti- 

414 


CHAP.  71.]  CONSTITUTIONAL  LAW.  [§  862, 

tutions,  and  while  resting,  as  they  did  in  the  convention  of 
1688,  the  right  to  govern  on  the  will  of  the  people,  had  never 
maintained  that  this  will  was  to  be  collected  from  sudden 
popular  appeals  made  either  by  the  executive  or  by  revolu- 
tionary leaders.*  From  the  results  of  such  appeals,  the  whigs, 
as  a  party,  bad  peculiarly  suffered.  The  protectorate  estab- 
lished by  Cromwell  might,  after  his  death,  have  been  con- 
tinued, under  his  son's  administration,  on  constitutional  prin- 
ciples; but,  by  a  sudden  impulse,  Charles  II.  was  recalled, 
and  the  Stuart  family  reinstated  without  the  imposition  of  a 
single  check.  Had  there  been  time  taken  to  ascertain  the 
deliberate  intentions  of  the  English  people — had  the  question 
been  discussed  so  as  to  bring  to  mind  what  had  taken  place 
under  Charles  I.,  and  even  under  Cromwell  himself — there 
can  be  no  doubt  that  Charles  II.,  on  his  return,  would  have 
found  himself  so  bound  by  constitutional  fetters  as  to  have 
been  precluded  from  indulging  either  in  the  personal  profli- 
gacy or  the  political  outrages  by  which  his  reign  was  dis- 
graced. The  colonists,  also,  would  naturally  have  remembered 
that  towards  the  close  of  Queen  Anne's  reign  the  whig  party 
had  been  temporarily  crushed,  and  an  ominous  triumph  secured 
for  the  tories,  by  the  queen  seizing  on  a  moment  of  popular  ex- 
citement to  dissolve  parliament,  and  in  this  way,  by  force  of 
a  sudden  impulse,  to  reverse  the  policy  which  had  placed 
William  III.  on  the  throne,  and  which  had  triumphed  over 
the  insolent  supremacy  of  France.  The  colonists  had  been 
themselves  used  to  slow  legislation.  Their  laws,  in  fact, 
had  grown  up  under  their  eyes  by  processes  so  slow  as  to 
be  unobservable ;  to  this  slow  growth  their  most  valuable 
laws  were  imputable;*  enactments  precijntately  adopted,  or 
adopted  on  d  priori  speculative  grounds,  had  proved  to 
be  inoperative  or  detrimental.*  Nor  were  the  local  tradi- 
tions of  the  people  such  as  to  stimulate  rapid  experimental 
legislation.  Burke's  statement,  that  legislation  to  be  effective 
mast  be  merely   declaratory,*  had    no    doubt  sunk   deeply 

^  See  as  to  Burke*8  views,  supra,  §§        *  Supra,  §  21. 

27,  28,  53,  infra,  §  365.  *  Supra,  §  27. 

*  See  supra,  §§  24  e<  seq. 
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in    the    popular   mind,  because    it  was    expressive  of  the 
popular  instincts.     Kothing  strikes  a  doctrinaire  politician 
as  more  remarkable  than  the  slowness  of  colonial  legislation. 
Such  legislation,  in  fact,  throughout  the  colonies,  appeared  to 
have  been  an  outer  scaffolding,  only  kept  on  while  the  work 
of  interior  instinctive  law-making  was  in  progress.      The 
colonial  traditions  of  the  people,  therefore,  pointed  not  to  a 
government  by  plebiscite^  but  to  a  government  so  checked  and 
balanced  as  not  to  interfere  with  the  growth  of  instinctiye 
law.^    There  was,  of  course,  to  be  formal  legislation,  but  it 
was  to  be  legislation  expressive  of  conditions  then  existing; 
and  this  could  be  secured  by  the  multiplication  of  legislative 
checks.     There  should  be  no  such  thing,  so  it  must  have  been 
felt,  as  snap  judgments  in  politics.    There  should  be  no  repe- 
tition of  such  a  surprise  as  that  by  which  Monk  seized  upon  a 
particular  moment  of  popular  disgust  and  weariness  to  estab- 
lish a  despotism  from  which  he,  indeed,  yas  ^o  receive  enor- 
mous bribes,  but  which  was  to  cast  aside  with  scorn  every 
safeguard  of  liberty  which  had  been  wrung  from  Charles L, 
and  had  been  embodied  in  the  bill  of  rights.     It  should  not, 
also,  be  made  easy  for  any  one  election,  as  was  the  case  with 
the  election  held  during  the  Sacheverell  excitement  in  Queen 
Anne's  time,  to  reverse  the  settled  policy  of  the  state.    The 
plebiscite^  by  which  by  a  popular  verdict,  taken  at  some  par- 
ticular moment,  momentous  public  action  is  determined,  was 
inconsistent,  so  it  must  have  been  held,  with  the  conditions 
and  traditions  of  the  land.     Government,  it  is  true,  must  be 
directed  by  the  current  of  the  popular  will,  but  this  current 
must  be  regulated  by  locks  and  dykes,  so  that  its  flow  may 
be  equal  and  beneficent.     There  should  be  no  appeals  to  the 
people  at  any  moment  which  the  executive  might  select,  or 
which  a  potent  parliamentary  leader  might  force.     Elections 
ought  to  come  at  fixed  periods ;  the  legislature  should  consist 
of  two  houses,  the  members  of  one  of  which,  at  least,  should 
hold  by  a  tenure  long  enough  to  relieve  them  from  the  oi)era- 
tion  of  any  sudden  and  temporary  popular  caprice;  and  these 
should   represent  constituencies   so  essentially  distinct   that 

»  SuprOf  §  28. 
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bey  would  not  be  likely  to  give  way  simultaneously  to  any 
►ne  [mrticular  and  exceptional  wave  of  popular  feeling.* 

§  363.  A  primary  object,  then,  of  the  constitutional  con- 
tention was  the  construction  of  a  supreme  legisla-  g^j^f^j, 
ure  to  consist  of  two  chambers  so  representing  dis-  tribuUonof 

power  in 

inct  constituencies  as  to  be  likely  not  only  to  pre-  local  gov- 
''ent  inconsiderate  legislation,  but  to  make  possible  ®^°"™®"^"- 
he  representation  of  the  states  as  such,  as  well  as  the  represen- 
ation  of  the  people  as  a  nation.  One  of  these  chambers  was 
lecessarily  to  consist  of  representatives  chosen  directly  by  the 
leople  distributed  in  electoral  districts  throughout  the  whole 
ountry.*  The  task  of  constructing  the  other  chamber  was 
nade  comparatively  easy  by  the  fact  that  the  population 
irliom  the  convention  represented,  so  far  from  being  a  homo- 
reneous  mass  divided  by  merely  arbitrary  lines,  consisted  of 
-hirteen  distinct  states,  each  with  its  own  peculiar  form  of 
ocal  government;   its  own  peculiar  historical  traditions;  its 

1  Mr.   Madison,  in   the  Federalist,         *'The  people  often   limit  themselves, 

ook  strong  ground  against  the  posi-  They  set  bounds  to  their  own  power, 

ion  that  a  majority  of  the  people  of  They  have  ohoson  to  securtt  the  insti- 

he  entire  country  was  to  rule   the  tutions  which  they  establish  against 

ioantry.  the  sudden  impulses  of  mere  major!- 

**  Were  the  people  regarded  in  this  ties."     Mr.  Webster's  speech  on  the 

ransaction   as  forming  one  nation,"  Rhode   Island  government,  H  Webst. 

le  argues,  ''the  will  of  the  majority  Works,  224. 

►f  the  whole    people  of   the  United        **  The  distinguishing  feature  of  our 

itates  would  bind  the  minority  ;  and  government  is,  that  it  is  tlie  only  one 

he  will  of  the  majority  must  be  de-  which  attempts  to  restrain  and  check 

ermined  either  by  a  comparison  of  this  powet  (of  majorities),  although  it 

he  individual  votes,  or  by  considering  may  be   acting    in    accord   with   the 

he  will  of  the  majority  of  the  states  popular  will.     In   other  words,  it  is 

ls  evidence  of  the  will  of  a  majority  the  only  government  which  attempts 

>f  the  people  of  the   United  States,  to  protect  the  rights  of  minorities  and 

"Neither    of    these    rules     has    been  of  localities  against  the  power  of  ma- 

kdopted.    .Each  state,  in  ratifying  the  jorities ;  and  for  that  purpose  it  has 

lonstitution,  is  considered  as  a  sover-  worked  out  a  political  organization, 

lign  body,  independent  of  all  others,  unparalleled  in  any  other  country  or 

ind   only   to  be    bound    by   its  own  in   any   other  period   of  the  w(.rld*8 

'olantary  act.     In  this  relation,  then,  history."     Gov.  Seymour,  North  Am. 

he   new  constitution   will,   if  estab-  Rev.,    Sept.    1878,  p.   305;    see,  per 

ished,  be  9^  federal  and  not  a  national  contra^  article  by  the  late  Gov.  Morton, 

oustitution."  North  Am.  Rev.,  July,  1877,  p.  G8. 

See  suprHf  §  19.  •  See  in/ra,  §  377. 
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own  national  pride;    its  own  distinctive  business  type.   If 
one  chamber  was  to  consist  of  representatives  elected  by  the 
people  directly  in  proportion  to  population,  the  other  chamber 
would  naturally  consist  of  delegates  representing  the  separate 
states  as  units,  the  same  representation  being  given  to  each 
state.   In  this  way  not  only  would  deliberateness  and  maturity 
of  legislation  be  secured,  and  the  new  government  relieved 
from  the  shock  of  sudden  popular  impulses,  but,  in  giving 
expression  to  the  fact  of  state  sovereignty,  another  important 
essential  of  stable  political  institutions,  that  of  the  due  distri- 
bution of  power  between  central  and  provincial  sovereignties, 
would  be  secured.    Even  the  most  sanguine  of  the  members  of 
the  constitutional  convention  could  not  have  supposed  that 
within  a  century  from  the  period  in  which  their  deliberations 
took  place,  the  country  whose  constitution  they  were  to  frame 
was  not  only  to  be  the  richest  in  the  world,  with  products  the 
most  various  and  industries  the  most  diverse,  but  was  to  com- 
bine under  a  common  free  government  new  states  embracing 
the  Mississippi  Valley  and  the  shores  of  the  Gulf  of  Mexico, 
and  extending  to  the  Pacific  Ocean,  with  a  territory  exceed- 
ing  in   extent   the  whole   continent   of   Europe,   producing 
natural  staples  in  most  lines  superior  to  what  Europe  could 
produce.     This  could  not  have  been  foreseen  ;    and  it  could 
not  therefore  have  been  then  argued,  as  it  may  now  be  argued 
with  such  great  force,  that  no  Federal  legislature  could  have 
leisure,  or  capacity,  or  information  sufficient  to  enable  it  to 
enact  laws  suitable  for  the  municipal  government  of  all  the 
separate  parts  of  which  so  vast  and  so  diversified  an  empire 
was  to  be  composed.     This  the  members  of  the  convention 
could   not  have  foreseen  ;    but  it  was   unconsciously  felt  in 
advance  by  the  people  for  whom  the  members  of  the  conven- 
tion spoke.     For,  while  there  was  much  that  was  persistent 
and  adhesive  in  the  temper  of  the  people  who  had  settled  the 
United  States,  there  was  also  much   that  was  propagandist 
and  nomadic  in  that  temper.     They  had  crossed  the  Atlantic, 
some  of  them  to  seek  their  first  homes  on  the  sterile  coasts  of 
New   England  ;    others   to  occupy,  even   in   more    temperate 
zones,  "territory  where  savages  roamed,  and  in  which  they 
were  out  of  the  reach  of  the  protective  power  of  their  native 
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land."  It  was  not  likely  that  they  would  remain  clinging  to 
the  seaboard.  Whatever  may  have  been  the  calculations  of 
statesmen,  the  instinct  of  the  people,  inarticulate  and  uncon- 
scious as  it  may  have  been,  was  to  project  itself  westward 
until  the  limits  of  the  continent  were  reached.  One  of  the 
first  indications  of  this  movement  was  the  cession  by  the  sea- 
board states  to  the  confederacy  of  their  western  lands  as  the 
materials  from  which  new  states  were  to  be  formed.  Another 
indication  was  the  popular  movement,  quiet  and  spontaneous 
bat  none  the  less  dominant,  by  which  the  plans  of  leading 
statesmen  for  the  abandonment  of  the  navicration  of  the 
Mississippi  were  frustrated.  The  tendencies  of  the  nation, 
therefore,  were  at  once  to  expansion  and  to  demarcation  ; 
to  the  erection  of  an  empire  that  should  embrace  a  con- 
tinent, and  yet  of  an  empire  which,  as  an  essential  to  its 
own  maintenance,  should  leave  the  work  of  local  municipal 
government  in  the  hands  of  the  component  states.  The 
one  necessitated  the  other;  the  impulse  to  imperialism  in- 
volved the  impulse  to  state  sovereignty  in  its  proper  sphere. 
And  though  the  members  of  the  constitutional  convention 
may  not  have  shared  these  aspirations,  there  were  pregnant 
facts  of  which  they  could  not  be  oblivious.  They  had 
themselves  been  elected,  not  by  the  people  irrespective  of  the 
legislatures  of  the  states,  but  by  the  legislatures  of  the  states 
irrespective  of  the  people.  There  were  then  only  thirteen  states, 
bat  these  states  constituted  virtually  distinct  nations,  with 
separate  flags,  separate  supreme  legislatures,  separate  historical 
traditions,  each  with  its  own  state  pride  and  state  antagon- 
isms. In  the  southern  states  slavery  was  established  and 
protected  by  law ;  in  the  northern  states  it  was  at  best  in  the 
process  of  abolition.  In  Massachusetts,  New  Hampshire,  and 
Connecticut  the  Congregational  church  was  established  as  a 
*' standing  order,"  and  other  religious  bodies  were  more  or 
less  depressed  ;  in  the  other  states  no  discrimination  between 
churches  was  retained.  In  the  New  England  States  measures 
were  adopted  for  compulsory  education ;  in  the  other  states 
education  was  in  the  main  voluntary.  In  the  New  England 
States  the  territory  was  parcelled  out  into  "  towns,"  which 
were  little  sovereignties  in  themselves,  with  power  of  taxa- 
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tion  for  town  objects,  and  of  religious  and  secular  municipal 
supervision;   in    the  other  states   no   such   subdivision  was 
known,  though  from  time  to  time  special  municipalities  might 
be  constituted  when  requisite.     Maritime  and  manufacturiDfi; 
interests  predominated  in  the  north  ;  planting  interests  in  the 
south  ;  while  the  western  territory,  under  the  control  in  the 
main  of  New  York,  Pennsylvania,  and  Virginia,  required 
specific  legislation  to  protect  it  from  Indian  invasion  and  to 
duly  provide  for  the  peculiar  pioneer  population  drawn  to  its 
wilds.^    Aside,  then,  from  the  control  exercised  by  state  pride 
and  state  antagonisms,  which  would  not  tolerate  the  oblitera- 
tion of  state  lines  and  the  destruction  of  state  sovereignty, 
the  traditions  and  instincts,  as  well  as  the  necessities  and 
sense  of  right  of  the  new  empire,  required  that  the  jurisdiction 
of  state  governments  should  be  preserved,  and  that  only  so 
much  of  that  jurisdiction  should  be  ceded  to  the  Federal  gov- 
ernment  as  was  necessary  to  make  that  government  supreme 
in   its  dealings  with  foreign  states  and  supreme  in  matters 
essential  to  the  preservation  of  the  union  and  the  furtherance 
of  interests  distinctively  federal.' 

1  As  to  other  points  of  difference  see  out  despotic  power,  would  be  snfficieii 

in/r«,  §  377.  for  the  whole.     If,  on  the  other  hind, 

*   Mr.    Freeman,   in    his    History   of  the  states  were   completely  sovcrfign 
Federal  Governments,  says  :  **  Two  re-  and  independent,  each  pursuing  all  the 
quisites  seem  necessary  to  constitute  a  powers  of  government,  and  united  onlr 
federal  government   in   this   its   most  by  a  league,   the    uniform  experience 
perfect  form.     On  the  one  hand,  each  of  the  world  proves  that  they  would 
of  the  members  of  tlie  union  must  be  Iiave  been  liable  to  constant  disKO- 
wholly  independent  in   those  matters  sions,  which  would  almost  inevitublT 
which  concern  each  member  only.     On  lead  to  civil  wars,  embittered  by  the 
the  other  hand,  all  must  be  subject  to  a  very   similarity  of  manners  and  feel- 
common  power  in  those  matters  which  ings  of  friendship  which  had  formerly 
concern  the   whole   hody  of  members  united  them.     The  present  system  is  i 
collectively."     See,  also,  supra,  §  19;  happy  medium  between  the  extremes." 
infra,  §  377,  as  to  other  specifications  Bayard  on  the  Const.,  164. 
of  diflorence.  Mr.  George  T.  Curtis,  in  an  article 

•'Extending  over  an  immense  terri-  in  Harper's  Magazine  for  June,  1880. 

tory,  and  comprising  a  numerous  popu-  after  speaking  of  the   action  of  the 

lation,  having  a  common  language  and  framers  of  the  constitution  as  above 

manners,  and,  in  all  important  particu-  stated,  adds :  "  /<  is  true  they  were  com- 

lars,  a  common  interest,  yet  sciparated  pelled  to  do  this^for  they  amid  not  otherwiM 

into  rival  states,  of  unequal  magnitude  have  established  any  constitution  at  oil,** 
and  power ;  no  single  government,  with- 

420 


CHAP.  VI.]  CONSTITUTIONAL  LAW.  [§  364. 

§  864.  To  the  tendency  to  territorial  institutionalism  pecu- 
liar to  the  English  race,  is  to  be  attributed  the 
ascendency  obtained  by  the  English  over  the  French   ment  of  lo- 
colonists  in  America.     The  French,  so  far  at  least   merS^in^/' 
aa  concerns  the  regions  watered  by  the  St.  Lawrence  ^c^g^nJ- 
and  the  Mississippi,   were  the  first  on   the  field,   ^^^y}?}^^' 

«n«  ,         .  .  rltorlal  in- 

French  miners  were  on  Lake  Superior  a  century  be-  stitutionai- 
fore  the  rich  mineral  fields  of  that  region  were  ™' 
known  to  visitors  of  English  descent;  French  missions 
were  on  the  lakes  and  on  the  western  rivers  far  in  advance 
of  missions  whose  services  were  conducted  in  the  Ens:Iish 
tongue;  French  zeal  and  courage  were  the  first  to  establish 
fortresses  which,  in  advance  of  emigration,  held  the*  Indians 
in  check;  French  pioneers,  two  hundred  years  ago,  prepared 
maps  of  the  Mississippi  Valley,  whose  accuracy  in  many  respects 
are  still  unsurpassed.  Yet  French  supremacy  has  vanished 
from  North  America,  vast  as  is  the  number  of  persons  of 
French  descent  who  remain  in  Canada  and  in  Louisiana. 
The  reasons  of  this  yielding  of  French  to  English  supremacy 
may  be  specified  as  follows :  (1)  The  loyalty  of  the  French 
was  not  so  much  to  the  nation  as  a  corporation,  as  to  the 
king  of  France  as  a  secular,  and  to  the  pope  as  a  spiritual 
sovereign.  (2)  English  colonization  is  subject  to  the  instinct 
of  radiating  adaptive  institutionalism;  French  to  the  instinct 
of  exact  reproduction  of  the  home  type.  We  have  this  illus- 
trated even  in  our  day  in  the  pertinacity  with  which,  under 
the  French  code,  the  social  and  political  status  of  a  French- 
man adheres  to  him  wherever  he  goes.*  If  he  cannot  marry  at 
home  without  parental  consent,  he  cannot  marry  abroad  with- 
out such  consent;  if  under  tutelary  restraint  at  home,  he  is 
to  be  regarded  as  under  tutelary  restraint  everywhere.  In 
the  French  colonies  in  America  this  was  brought  out  in  bold 
relief.  There  was  no  local  government,  and  no  desire  for  local 
government.  The  laws  that  were  enforced  were  ordained  in 
Paris  or  Rome,  or,  if  of  local  adoption,  were  closely  imitated 
from  the  French  models.  There  was  apparently  a  vigorous 
plant,  but  it  was  fed  by  a  side-root  from  the   parent  tree. 

1  Supra,  §§  266,  273. 
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When  this  was  severed  the  political  existence  of  the  French 
colony  perished.  On  the  other  hand,  the-  English  colonies 
took  independent  root  in  the  soil  in  which  they  were  planted. 
Their  genius  was  institutionalistic,  and  this  genius  operated 
as  of  necessity.  On  the  soil  they  occupied  they  were  thus 
impelled  to  erect  such  political  structures  as  were  adapted 
to  it  and  them.  To  this  the  survival  of  English  over  French 
colonies  is  due;  and  to  this  same  instinct  may  be  traced  the 
conspicuous  position  assigned  to  local  government  in  oor 
American  system.*  Whatever  functions  of  administration  can- 
not be  exercised  by  the  states  or  the  people,  are  to  be  given  to 
the  Federal  government,  and  as  to  such  enumerated  functions 
the  Federal  government  is  to  be  supreme.  But  in  all  other 
matters  the  states  or  the  people  have  control. 

§  365.  One  other  principle,  at  the  root  of  our  constitutional 

system,  may  be  noticed  as  a  necessary  emanation  of 

ment  only     the  then  condition  of  things.    We  have  already  seen 

iuch^nc-    t'^^t  ^^^^  ^vise  and  humane  system  of  municipal  law 

tiouB  as        which  had  crown  up  in  the  states,  had  come  into 

cannot  be  .  i 

conven-        existence  not  only  without  the  co-operation  of  the 
cisedbytbe   sovereign,  but  often  in  the  teeth  of  the  opposition 
people.         ^f  ^jj^  sovereign.*    This  fact   had   been   solemnly 
recited  in  the  Declaration  of  Independence,  and  had  been  the 
basis  of  almost  every  revolutionary  appeal;  nor,  even  had  it 
not  been  thus  conspicuous!}^  kept  before  the  public  eye,  couM 
the  people   have  lost  sight  of  the  fact  that  it  was  by  the 
undemonstrative  instinctive  action  of  the  community  as  a 
whole,  that  the  best  laws  that  were  in  force  had  originated, 
while  to  the  interference  of  the  British  sovereign  and  parlia- 
ment most  of  the  evils  to  which  the  country  had  been  sub- 
jected were  due.'     Xor  was  the  distrust  of  legislation   thus 

*  See  tbis  position  illnstratod  with  the  north,  in  recalling  instances  in 
much  freshness  in  Mr.  Scott's  "  De-  which  the  assumption  by  Great  Brit- 
velopment  of  Constitutional  Liberty,"  ain  of  the  control  of  the  local  affairs 
(N.  Y.  1882)  pp.  29-50.  And,  see  of  the  colonies  had  inflicted  on  the 
in/ray  §  4G2.  colonies  serious  and  sometimes  irre- 

*  Supra,  §§  29,  111.  parable  evil.     In  1719,   for  instance, 
'  Tlius  the  d(>U»gates  from  th<»  south     the  South  Carolina  Legislature  passM 

could  unite  with  the  delegates   from    a  statute    imposing    a    fine  of    forty 
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engendered  lessened  by  what  had  been  seen  of  the  operations 
of  the  state  legislatures  or  even  of  the  Continental  Consjress. 
As  long  as  the  action  of  these  bodies  had  been,  in  Burke's 
meaning  of  the  term,  declaratory,  so  long  had  they  occupied 
a  commanding  position  both  at  home  and  abroad.  But  as 
soon  as  they  had  recourse  to  legislation  that  was  experimental 
and  speculative,  they  ceased,  able  and  patriotic  as  were  some 
of  the  men  of  whom  they  were  composed,  to  receive  public 
resf>ect;  and  it  may  be  questioned  whether  even  of  congress 
the  average  standard  of  political  sagacity  was  at  any  time  up 
to  the  level  of  that  of  the  people  at  large.^  Nor  was  the  con- 
viction that  from  mere  formal  legislation  little  good  was  to 
be  expected,  the  only  element  which  contributed  to  the  re- 
striction of  governmental  functions  within  narrow  limits. 
The  policy  of  England,  in  interfering  with  colonial  manufac- 
tures and  trade,  had  been  bitterly  resented.  The  people  were 
convinced  that  if  they  were  to  prosper  in  business,  their  busi- 
ness should  be  regulated  by  themselves.  Dr.  Franklin  has 
been  often  referred  to  as  moulding  public  opinion  in  this  re- 
lation, and  by  his  maxims  establishing  a  popular  political 
economy.  But  it  was  public  opinion  that  moulded  Dr. 
Franklin,  to  whose  sagacity  of  perception  and  felicity  of 
expression  the  diffusion  of  this  public  opinion  is  due;  and 
the  popular  political  economy  dictated  his  maxims,  not  his 
maxims  the  popular  political  economy.  Wlien  he  declared 
that  no  laws  could  be  better  than  the  people,  and  that 
government  should  not  do  what  the  people  could  do  for 
themselves,  he  merely  spoke  what  the  conscience,  the  tradi- 
tions, the  conditions,  the  needs  of  the  people  dictated.     By 

ponnds     on    aU    imported    negroes,  policy  to  aUow  the  provincial  assem- 

*'  Had  this  measure  been  carried/'  so  blies  no  control  over  external  trade, 

writes  a  recent  able  English  historian  and  in  all  commercial  legislation  to 

(Doyle's  English  Colonies  in  America,  regard  the  profit  of  the  English  mer- 

1882,  p.  388),  '*  it  must  have  put  an  chant  rather  than  the  social  and  in- 

end  to  the  slave  trade  as  far  as  South  dustrial  well-being  of  the  colonists. 

Carolina  was  concerned.     It  is  sad  to  The  proprietors  and  the  crown  were  for 

think  that  such  a  measure  was  frus-  once    united,   and    the  measure  was 

irated  by  the  cupidity  and  jealousy  of  vetoed,"  see  supra,  §  112. 

the  English  government.     But  it  had  >  As  to  short  coming  of  local  legisla- 

become   a  settled  maxim  of  colonial  tioh,  see  tupra,  §§  23,  24 ;  infra,  §  595. 

423 


§  365.]  COMMENTARIES  ON  LAyf.  [OHAP.  TL 

Jefterso!)  this  position  had  been  enforced  with  characteristic 
enthusiasm  and  eloquence  in  his  letters  to  Madison;  by  Madi- 
son it  had  been  proclaimed'  with  grave  dignity  as  incontro- 
vertible; it  had  been  assented  to  by  Hamilton.  It  is  not 
strange,  therefore,  that  this  distrust  of  legislation  should  find 
expression  in  numerous  restrictions  in  the  constitution  on  the 
powers  both  of  states  and  of  general  government;  and  that 
ultimately  it  should  be  provided  by  an  amendment  that  all 
powers  not  expressly  given  to  the  general  government  shoald 
remain  in  the  states  or  in  the  people  thereof.  This  was  nota 
doctrinaire  speculation.  It  was  not  a  fiction  of  statesmen  de- 
sirous of  establishing  a  balance  of  power.  It  was  the  voice 
of  necessity  and  of  right.  It  was  what  was  exacted  by  the 
traditions  of  the  past,  the  conditions  of  the  present,  and  the 
conscience  of  both.  The  final  expression  of  this  distrust  of 
legislation  is  to  be  found  in  the  fourteenth  amendment  by 
which  the  power  of  the  state  legislatures  is  so  far  curtailed  as 
to  preclude  them  from  passing  any  hiws  taking  private  pro- 
perty without  due  process  of  law,  or  making  any  discrimina- 
tion as  to  the  enjoyment  of  civil  rights.*  The  more  con- 
spicuous immediate  effect  of  the  reconstruction  amendments 
no  doubt  was  to  give  the  negro  race,  not  only  freedom,  but 
political  equality  with  wluit  had  been  previously  the  dorai- 
nant  race.  But  the  effect  of  these  amendments  in  this  resi)ect 
is  temporary  compared  with  their  general  effect.  They  eman- 
cipated the  negro  and  established  equality  of  civil  rights,  but 
there,  so  far  as  concerns  any  discrimination  of  races,  they  stop. 
They  do  not  give  the  negro  any  special  privileges ;  they  merely 
prohibit  any  legislative  discrimination  being  exercised  against 
him.  As  we  contemplate  these  important  amendments,  the 
civil  war  which  ostensibly  produced  them,  and  the  particular 
race  for  whicli  they  are  supposed  to  have  been  adopted, 
vanish,  and  what  remains  are  the  fundamental  provisions, 
applicable  to  all  races  alike,  that  the  property  of  no  person, 
whoever  he  be,  shall  be  taken  without  compensation,  and 
unless  by  due  process  of  law;   and  that  to  no  person  shall 

>  Tliat  this  protection    is   exteiidt'd     persons,  will  bo  hereafter  seen,  infru^ 
to  corporations,  as  well  as  to  private     §§  588-594. 
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equal  rights  be  refused.  Even  had  there  been  no  civil  war, 
and  no  race,  heretofore  enslaved,  to  be  liberated,  this  provision 
would  have  been  essential  to  perfect  our  political  system,  so 
as  to  establish  the  principle  that  there  shall  be  no  interference 
by  legislation,  either  state  or  federal,  with  either  private  pro- 
perty or  equality  of  personal  rights  ^ 

*  See  more  fully,  infra^  §§  594-6.  with  freedom  from  legislation  in  all 
Barke,  in  his  speech  on  the  concilia-  matters  whicli  could  be  controlled  by 
tion  of  America,  gave  the  following  individual  action,  and  who  did  not 
reasons  for  the  "fierceness'*  of  liberty  base  the  revolution  on  the  abandon- 
in  the  colonies  :  **(1)  descent ;  (2)  colo-  ment  of  this  principle  by  the  Grenville 
11  ial  fonns  of  government ;  (3)  religion  administration.  Mr.  Grenville,  so  it 
in  the  northern  provinces ;  (4)  man-  was  said  by  Horace  Walpole,  when 
ners  in  the  southern  ;  (5)  education ;  afterwards,  as  Earl  of  Orford,  contrast- 
(6)  remoteness  of  situation."  Under  ing  the  Grenville  ministry  with  that  of 
the  sixth  head  he  included  the  inca-  liis  father,  lost  America  by  reading 
pacity  of  the  British  government  to  American  despatches.  (Lord  Orford*s 
govern  colonies  separated  by  tliree  Memoirs,  ii.  32.)  To  the  domineering 
thousand  miles  of  ocean,  which  it  took  and  laborious  temper  of  Grenville, 
at  least  a  month  to  traverse ;  and  the  knowledge  of  a  thing  to  be  regulated 
consequent  throwing  of  the  people  on  prompted  at  once  an  attempt  at  regu- 
their  own  resources,  thus  virtually  lation  ;  and  this  played  into  the  hands 
inaugurating  the  laissez-jaire  system,  of  George  III.,  to  whom  parliamentary 
(Scott,  Development  of  Constitutional  checks  were  odious,  and  who  would 
Liberty,  N.  Y.  1882,  p.  30.)  gladly  have  transported  to  America 
The  colonies  becoming  thus  accus-  tlio  al>solutism  of  Hanover.  It  was 
tomed  to  leave  to  individual  enter-  natural  that  the  people,  who  had  re- 
prise and  competition  that  which  under  luctantly  severed  their  relations  with 
the  older  systems  was  undertaken  by  England  in  consequence  of  this  interfer- 
government,  it  is  not  strange  that  in  ence  of  government  with  personal 
framing  a  central  Federal  government  rights,  should  have  made  freedom 
the  framers  of  the  constitution  should  from  such  interference  one  of  the  chief 
confer  on  such  Federal  government  principles  of  the  new  constitution, 
only  enumerated  and  restrictive  pow-  And  there  were  few  thoughtful  men 
ers.  The  colonial  government  was  in  the  country  who  did  not  accept 
necessarily  individual  government,  the  position  taken  by  Burke  in  his 
since  the  function  of  legislation  on  speeches  on  American  conciliation. 
many  topics  remained  in  abeyance.  **  It  ought  to  be  the  constant  aim  of 
Parliament  did  not  exercise  it  from  every  wise  public  council,'*  says  Burke, 
'remoteness;'  the  colonies  did  not  '*to  find  out,  by  cautious  experiment 
exercise  it  from  want  of  jurisdiction,  and  rational  cool  endeavors,  with  how 
See  Scott's  Development,  etc.,  vi  supra,  little,  not  how  much,  of  this  restraint 
220.  (on  liberty)  the  community  can  sub- 
But  be  this  as  it  may,  there  were  sist.  For  liberty  is  a  good  to  be  im- 
few  American  statesmen  in  whose  proved ,  and  not  an  evil  to  be  lessened. 
mindd  prosperity  was  not  associated  It  is  not  only  a  private  blessing  of  the 
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11.  Principles  of  Construction. 

§  368.  The  Declaration  of  Independence  starts  with  the 
assumption  that  an  oppressed  state  has  a  right, 
institirtious  ^'^^^^  ^^^  liberties  are  materially  invaded,  to  appeal 
revolution-  to  arms  to  throw  off  the  yoke  of  the  oppressor. 
This  right  was  asserted  in  the  revolution  of  which 
the  declaration  was  the  proclamation.  The  colonies,  acting 
through  the  Continental  Congress,  had  not  even  the  show  of 
legitimacy  which  was  clung  to  by  those  concer^ied  in  setting 
up  the  throne  of  William  III.  There  had  been  no  with- 
drawal from  or  abandonment  of  royal  functions  by  George 
III.  as  there  had  been  by  James  II.  When  James  II.  fled 
from  London  the  house  of  peers  which  welcomed  his  successor 

first  order,   but    the    vital   spring  of  own  terms.     By  no  one,  as  will  be  here- 

energy  in  the  state  itself,  which  has  after  seen,  has  this  been  done  more 

just  so  much  life  and  vigor  as  there  effectively  than  by  Mr.  Lincoln  in  his 

is  liberty  in  it."     It  has  been  the  fash-  speeches  and  letters  on  reconstruction, 

ion    to   say   that  we   borrowed    these  /n/ra.  §  593.  We  have  another  illustra- 

doctrinea  from  French  doctrinaire  phi-  tion  of  this  in  the  following  from  an  opin- 

losoph<«rs.      Tliis   is    not   so.      Among  ion  lately  given  by  Chief  Justice  Waite. 

the  p(*()])lo  from  whom  the  revolution  **  A  good  government  never  puts  forth 

sprang,   Fnmch  philosphers  were  un-  its  extraordinary  powers  except  under 

known.      But     Burke's    speeches     on  circumstances  which  require  it.     That 

America  found    their  way  into   every  government  is  the  best  which,  while 

American    liome    wliero     there    were  performing  all  its  duties,  interferes  the 

readers ;    and   Burke's    abhorrence   of  least  with  the  lawful  pursuits  of  its 

speculative     legislation,    his    mainte-  people."     (Waite,  C.  J.,  Chicago,  etc. 

nance  of  tlie  necessary  coexistence  of  R.  R.  v,  Iowa,  94  U.  S.  155.)     Over  and 

liberty    and    law,    his    upholding    of  over    again    was    this    truth    stated, 

the  merely  declaratory  character  of  all  though  in  other  words,  by  Burke   in 

true  legislation,  his  vindication  of  the  his  speeches  on  America,  as  well  as  in 

right  of  nationalities  to  develop  their  his  publications  on  the  French  revolu- 

own  distinctive  systems,  his  advocacy  tion.     See  sujna,  §  53.     The  influence 

of  checks  by  which  legislatures  would  exercised  in  this  country  by  Burke  is 

be    prevented   from    smothering    this  evidenced  not  only  by  the  warm  ap- 

development,    were   accepted    as   part  proval  of  his  course  in  resolutions  of 

of    the    po])ular   American    faith.      If  colonial   assemblies,   but   by  the  fact 

the   doctrines   of    laissez  fm're   and   of  that  there  is  scarcely  one  of  the  original 

evolution  were  received  in  this  country  states  which  did   not  call  after  him  a 

as  authority,  it  was  on  the  authority  county  or  a  town.    **  Throughout  Ame- 

of  Burke.      And    when    from   time   to  rica  his  name  was  venerated  and  be- 

time  those  doctrines  are  stated,  it  is  loved."     Garland's  Life  of  Randolph, 

consciously  or  unconsciously  in  Burke's  i.  52. 
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was  the  legitimate  successor  of  the  house  of  peers  which  had 
existed  since  the  memory  of  man ;  and  the  convention  house 
of  commons,  though  irregularly  constituted,  contained  no 
member  that  had  not  been  duly  elected  to  serve  in  one  of  the 
prior  parliaments.  With  us  the  fissure  went  to  the  very 
bottom  of  the  social  structure.  There  was  not  a  colony  in 
which  the  popular  governor,  after  1776,  was  the  legitimate 
successor  of  the  prior  royal  or  provincial  governor ;  there  was 
not  a  colony  whose  legislature  was  elected  in  accordance  with 
colonial  precedent ;  and,  what  is  still  more  important,  the  Con- 
tinental Congress  was  called  into  being,  not  by  the  king,  nor  by 
the  English  Parliament,  but  in  direct  defiance  of  both  parlia- 
ment and  king.  Nor,  even  assuming  that  the  Continental 
Congress,  or  the  colonies  it  represented,  instituted  a  new 
system,  could  the  new  government  of  the  United  States  be 
regarded  as  the  legitimate  successor  of  such  system.  The 
articles  of  confederation  required  the  unanimous  assent  of  the 
states  to  organic  changes  ;  the  constitutional  convention  pro- 
vided that  "the  ratification  of  the  convention  of  nine  states 
shall  be  sufficient  for  the  establishment  of  this  constitution 
between  the  states  so  ratifying  the  same."  Rhode  Island  and 
North  Carolina  withheld  for  some  time  their  ratification  ;  yet 
the  new  government  went  into  operation,  although  its  insti- 
tution, as  far  as  concerns  the  Continental  Congress,  was  revo- 
lutionary.'    Revolution,  however,  is  not,  as  we  have  seen,  to 

'  ''In  fact  the  constitution  was  rati-  revision  of  the  constitution,  and  ex- 

fied  by  conventions  of  delegates  chosen  eluding  their  associates  for  refusal  to 

by  the  people  in  eleven  of  the  states  assent,  was  really  revolutionary  in  charac- 

before  the  new  government  was  organ-  ter,  and  only  to  be  defended  on  the  same 

ized  under  it ;  and  the  remaining  two,  ground  of  necessity  on  which  all  revolution- 

North  Carolina  and  Rhode  Island,  by  ary  action  is  justified,  and  which  in  this 

their  refusal  to  accept,  and  by  the  ac-  case  was  the  absolute  need,  fully  demon- 

tion  of  the  others  in  proceeding  sepa-  strated  by  experience,  of  a  more  tfficient 

rately,  were  excluded  altogether  from  general    government,*^      Cooley,    Const, 

that  national  jurisdiction  which  before  Lim.,  4th  ed.,  8. 

had  embraced  them.  This  exclusion  In  the  sense  above  given  may  be  ex- 
was  not  warranted  by  anything  con-  plained  Mr.  Webster's  remark  on  the 
tained  in  the  Articles  of  Confederation,  Foot  resolutions:  **It  is  the  people's 
which  purported  to  be  articles  of  *  per-  constitution  ;  the  people's  government ; 
petnal  union;'  and  the  action  of  the  made  for  the  people,  made  by  the  peo- 
tfleven  statei  in  making  the  radical  pie,  and  answerable  to  the  people." 
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be  regarded  as  convertible  with  the  plebiscite  system  which 
was  introduced  into  France  by  Napoleon  III.,  or  with  the 
electoral  system  of  England.  In  France  the  emperor  took 
upon  himself  to  obtain  what  was  called  popular  assent  by 
an  appeal  to  a  general  vote  of  the  people.  "  In  England  a 
prime  minister,  himself  the  nominee  of  the  house  of  commons, 
may  at  any  moment  spring  a  dissolution  on  the  constituencies, 
and,  by  a  bare  majority  thus  obtained  in  the  house  of  com- 
mons, compel  the  assent  of  the  house  of  lords  and  sovereign 
to  changes  which,  like  Lord  Grey's  reform  bill,  tear  up  the 
organic  foundation  of  the  constitution.  The  government  of 
the  United  States  is  not  revolutionary  in  this  sense.  It  is  the 
child  of  revolution,  yet  not  the  propagator  of  revolutions  as 
ordinary  modes  by  which  public  institutions  are  to  be  re- 
.  modelled.  With  us  the  processes  of  amendment  presented  by 
our  constitution  are  slow  and  cumbrous ;  legislation  destroying 
private  rights  is  prohibited ;  no  legislation  can  take  place  with- 
out the  assent  of  president,  senate,  and  house  of  representatives, 
each  with  a  distinct  constituency,  while  the  judiciary  is  ulti- 
mately to  determine  whether  such  legislation  is  constitutional. 
The  British  constitution,  on  the  other  hand,  may  be  changed 
by  a  vote  of  the  house  of  commons,  the  result  of  a  dissolution 
forced  at  some  period  of  high  public  tension,  and  this  action 
neither  sovereign  nor  house  of  lords  can  for  any  length  of  time 
withstand,  and  no  supreme  court  of  judicature  can  reject  as 
unconstitutional.  As  contrasted  with  the  British  consti- 
tutional system  our  system  is  complex  and  conservative;  as 
contrasted  with  our  system  the  British  is  radical,  rude,  and 
spasmodic.  Our  system  puts  the  majority  of  electors  under  so 
many  checks  by  marshalling  the  law-makers  in  several  dis- 
tinct compartments,  the  consent  of  every  one  of  which,  at  dis- 
tinct intervals,  is  necessary  to  action,  that  the  minority,  if  it 
has  reason  on  its  side,  is  able  to  withstand  sudden  impulses  and 
panics,  and  ultimately  to  prevail.  The  English  system  puts 
everything  under  the  feet  of  the  majority  of  the  electors  at 
any  time  when  the  prime  minister  may  compel  the  appeal  to 
be  made.  The  [>erhaps  excessive  conservatism  of  our  system 
is  qualified  by  its  recognition  of  popular  revolution  as  the  basis 
on  which  government  may  rest;  a  recognition  which  English 
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tories,  at  least,  have  always  refused  to  give.  But  revolution 
with  us  is  a  remedy  far  more  grave,  majestic,  and  stately  in  its 
processes  than  it  has  been  held  to  be  in  England  by  those  who 
have  appealed  to  it  as  a  determining  force.  It  is  not  with  us 
a  sudden,  imj»erfectly  considered  overthrow  of  an  established 
system  by  what  may  be  a  bare  majority.  It  must  be,  to  be 
regarded  as  a  right,  conditioned  on  the  existence  of  great  evils 
which  can  in  no  other  way  be  corrected,  on  a  reasonable  pros- 
pect of  success,  and  on  the  mature  convictions  of  the  body  of 
the  people  resting  on  the  probability  that  the  change  will  be  a 
a  great  public  benefit.^  When  these  conditions  are  fulfilled, 
not  only  is  a  revolution  justifiable,  but  a  revolutionary  title  is 
likely  to  be  of  all  others  the  most  permanent.' 

§  369.  An  interesting  question,  cognate  to  tliat  just  stated, 
arises  under  state  constitutions  which  prescribe  that 
amendments  may  be  made  to  them  by  successive   in  respect 

,  ,  to  chaufi^es 

legislative  acts  to  be  sustained  by  a  popular  vote,  of  state 

Would  a  constitution  sanctioned  by  the  people,  after  tioifs,the 

adoption  by  a  constitutional  convention  which  has  [|Je^^|!^^^ 

been  called  by  the  legislature,  supersede  the  prior  are  the 

n      r\        1  '-I.!        \  -I    supreme 

constitution  i    On  the  one  side  it  has  been  argued   arbiters. 
that   here   the   maxim   expressio  unius  est  erclusio 
alterivs  applies ;  and  that  this  is  the  case  when  the  constitu- 
tion prescribes  certain  modes  for  the  adoption  and  verification 
of  laws.    But  however  this  may  be,  the  better  opinion  is  that 
when  under  a  constitution  which  provides  for  its  own  amend- 
ment by  legislation  and  consequent  popular  action,  the  legisla-      Y 
ture  calls  a  convention,  the  constitution  adopted  by  such  con- 
vention and  ratified  by  the  people  becomes  the  supreme  law 
of  the  state.     It  is  a  resumption  of  sovereign  power  by  the 
people  which  cannot  be  precluded  by  a  pre-existing  constitu- 
tional designation  of  some  other  method.^ 

•  See  to  this  effect  Woolsey's  Polit.  answer  to  que!<tions  put  by  the  legisla- 
Science,  i.  402,  adopted  by  Cooloy,  tare.  Theviewof  the  text  is  sustained 
Const.  Law,  26.  in  an  able  argument  by  Mr.  Bradly, 

'  See  Macaulay's  argument  to  this  formerly  chief  justice  of   the    state, 

effect,  2  History  of  England,  417.  published  in  the  Providence  Journal 

*  The  contrary  view  was  expressed  of  May  31,  1883.     From  that  paper  the 
in  an  opinion  given  in  1883   by  the  foHowing  is  extracted : — 
Bopreme    court   of   Rhode    Island    in        "  When  changes  became  necessary 
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Constitu-  §  370.  It  was  frequently  asserted  by  Mr.  Calhoan 

iwlgue!^*      and  other  leaders  of  the  states-rights  school  that  the 

constitution  is  a  compact ;  and  that  the  constitution 

in  the  conntitutions  of  the  states  which  rope,  sovereignty  is  of  feudal  origin 
attempted  to  secede,  congress  provided  and  imports  no  more  than  the  state  of 
that  the  antebellum  constitutions  the  sovereign.  It  comprises  his  rights, 
should  be  changed  through  the  medium  duties,  exemptions,  prerogatives,  and 
of  conventions,  and  not  according  to  powers.  But  with  us  all  power  is  with 
the  motliod  provided  in  them  for  the  people.  They  alone  are  sovereign, 
amendment  through  the  legislature,  and  they  erect  what  governments  the/ 
That  could  as  easily  have  been  adopted  please  and  confer  upon  them  soch 
as  the  other.  It  never  seems  to  have  powers  as  they  please.  None  of  these 
occurrtHi  to  these  jurists  and  states-  governments  are  sovereign  in  the  En- 
men  til  at  any  other  mode  than  that  ropean  sense  of  the  word,  all  being 
provided  in  the  constitution  to  be  restrained  by  written  constitutions.' 
chang(3d  would  be  unconstitutional  "It  has  been  said  by  a  conrt  in 
and  void  upon  tlie  principles  of  Ameri-  rendering  judgment  in  a  state  whose 
can  constitutional  law.  The  states  of  constitution  is  in  this  regard  the  same 
Alabama,  Arkansas,  Georgia,  Louis-  as  our  own  (Wood's  App.,  75  Penn. 
iana,  Mississippi,  Tennessee,  and  St.  59) :  *  The  question  whether  the 
Texas  had  in  their  constitutions  pre-  calling  of  a  coustitational  convention 
ceding  the  war  the  same  provisions  for  was  a  legal  exercise  of  power  by  the 
amendment  that  we  have  in  Rhode  legislature  should  now  be  considered 
Island,  without  any  provisions  for  a  by  all  judicial  tribunals  as  settled  so 
convention.  And  the  proper  method  finnly  as  a  part  of  the  conunon  law  of 
of  change  under  thcni  was  deemed  in  our  government  that  any  attempt  to 
congress  and  in  those  states  to  be  by  disturb  it  would  savor  more  of  revolu- 
conv(?iition,  and  not  by  legislative  tion  than  legitimacy.*  '* 
amendment.  To  the  same  effect  are  cited  Wells  p. 

**  Indeed,  *  the  current  of  law  prece-  Bain,  75  Penn.  St.  39,  and  Collier  p. 

dent  and  practice'  has  been   running  Ferguson,  24  Ala.  108  ;  as  well  as  the 

deeper   and    broader   since   Mr.  Web-  action  of  several  of  the  states  {e.g^ 

ster's  time,  and,  though  individuals,  New    York     and    Massachusetts)    iu 

jurist.s,    and    laymen   may   have    dis-  adopting  this   mode  of  constitutional 

sented,  it  is  believed  that  no  official  revision.     That  a  government  cannot 

body  has  denied  his  doctrine  except  in  make  itself  perpetual,  see  supra,  §  27. 
our  Slate.  **  Of  the  old  thirteen  states,  the  con- 

**We  maybe  pardoned  for  quoting  stitutions,   with    but    one    exceptiwi, 

W^ebster  upon  what  is  the  vital  ques-  contained  no  provision  for  their  own 

tion,  whether  the  power  over  our  forms  amendment.   .  .  .  Yet  there  is  hardly 

of  government  is  in  the  government  or  one  that  has  not  altered  its  constitu- 

people.     In  his  reply  to  Mr.  Calhoun,  tion,  and  it  has  been  done  by  conven- 

in  1833,  ho  said  :    '  The  sovereignty  of  tions  called  by  the  legislature  as  an 

government  is  an  idea  belonging  to  the  ordinary  exercise  of  legislative  power." 

other  side  of   the  Atlantic.     No  such  Mr.   Webster's   speech  on  the   Rhode 

thing  is  known  in  North  America ;  her  Island  government,  Webster's  Works, 

governments  are  all   limited.     In  Eu-  227. 
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is  not  a  compact  is  the  title  of  one  of  the  most  effective 
speeches  of  Mr.  Webster  in  the  states-rights  controversy. 
"Compact,"  in  the  sense  in  which  it  was  thus  introduced,  is 
used  by  both  of  these  great  expositors  as  convert! I)le  with 
league;  yet  it  is  hard  to  see  how  the  word  acquired  this 
meaning.  Undoubtedly,  "  compact"  means  often  a  contract, 
but  it  implies  something  more  than  a  merely  contractual 
relation.  St.  Paul  tells  us  of  "  the  whole  body  fitly  joined 
together  and  compacted,"  when  he  desires  to  exprcfis  a  j>er- 
fect  fusion  ;*  Macaulay  describes  marriage  as  an  "  indissoluble 
coni[)act ;"  while  by  most  old  writers  a  compact  is  used  in  the 
sense  of  the  agglomeration  of  parts  in  admass.  But  be  this 
as  it  may,  we  nius^  for  the  purposes  of  the  present  discussion, 
acce[)t  the  meaning  given  to  this  term  by  those  who  applied 
it  in  the  earlier  stages  of  our  government,  and,  holding  that 
by  compact  they  meant  "  league,"  inquire  which  party  was  in 
the  right  in  this  contention.  The  inquiry  is  not  unnecessary, 
since,  as  we  shall  hereafter  see,  the  era  of  civil  war,  while  it 
brought  out  more  conspicuously  the  equipoises  of  the  constitu- 
tion, did  not  change  their  adjustments.'  It  remains,  therefore, 
essential  to  consider  the  reasons  which,  inde[)endently  of  the 
arbitmment  of  battle,  lead  us  to  conclude  that  the  constitu- 
tion is  not  a  leau:ue.     These  reasons  are  as  follows: — 

(1)  A  league  is  either  for  a  fixed  period  or  it  is  impliedly  re- 
served to  either  party  at  any  time  to  throw  up  its  ol)ligati(m. 
The  constitution  is  expressed  to  be  "  perpetual,"  and  there  is 
nothing  in  its  terms  which  indicates  that  any  one  state  could 
leave  it  at  pleasure. 

(2)  A  league  binds  the  parties  to  do  a  particular  thing  ;  a 
constitution  establishes  a  government  to  which  both  parties 
are  compelled  to  bow. 

r-  (3)  A  league  is  a  contract  which  binds  to  a  particular  rela- 
tion ;  a  constitution  is  an  institution  in  which  all  relations 
merge. 

^  (4)  Leagues  can  be  amended  by  the  votes  of  their  nifmbers 
without  any  formality  :  the  constitution  of  tlie  United  JStates 
can  only  be  amended   by  a  vote  of  two-thirds  of  congress, 

«  Eph.  iv.  26.  «  Infra,  §  57C. 
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ratified  by  three-fourths  of  the  states,  or  by  a  convention 
called  by  two-thirds  of  the  states,  in  which  case  the  amend- 
ments must  be  ratified  by  three-fourths  of  the  states. 

(5)  A  league  is  a  voluntary  contract;  the  constitution  oi^^ 
the  United  States  is  a  "  union  ordained  and  established."^^ 

(6)  The  terms  of  the  preamble  recite  the  formation  of  a  per- 
manent institution  and  contain  none  of  the  technical  expres- 
sions which  are  common  as  terms  of  art  in  leagues.  The  pre- 
amble, in  full,  is  as  follows:  "  We,  the  people  of  the  United 
States,  in  order  to  form  a  more  perfect  union^  establish  justice, 
insure  domestic  tranquillity,  provide  for  the  common  defence, 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty 
to  ourselves  and  our  posterity,  do  ordain  and  establish  this 
constitution  for  the  United  States  of  America."    It  would  i 

I  have  been  easy,  had  the  framers  of  the  preamble  desired  it,  to       ^^ 
I  have  introduced  terms  which  would  have  indicated  a  confed-  a\A 


/  erati(»n  as  distinguished  from  a  union.  ^'This  was  subsequently^ 
done  by  the  framers  of  the  constitution  of  the  Confederate 
States.  The  preamble  to  that  document  is  as  follows:  **  We, 
the  people  of  the  Confederate  States,  each  state  acting  in  its  sov- 
ereign and  independent  character^  in  order  to  form  a  permanaxt 
federal  government^  .  .  do  ordain  and  establish  this  conuli-' 
tution  for  the  Confederate  States  of  America.''  This  is  apt 
languiigo  to  describe  a  league  as  distinguished  from  a  union. 
The  substitution  by  the  Confederate  convention  of  tliese  terms 
for  those  in  the  old  preamlile  shows  that  tlie  members  of  the 
last-named  body  felt  that  a  material  change  was  necessary 
to  make  the  preamble  express  the  conception  of  a  confederation 
as  distinguished  from  a  union.  The  inference  fronj  this  very 
change  is  that  the  constitution  of  the  United  States,  founded 
on  revolution,  was  to  continue  in  force  until  set  aside  by  rev- 
olution. It  was  not  to  be  a  league  to  be  forcibly  dissolved 
when  any  of  its  members  desired  to  leave.  It  was  the  creation 
of  the  people  of  the  country,  acting  as  such  in  exercise  of  their 
high  prerogative  as  a  nation.* 

'  See  suprti,  §  10.  tliis  in. adequacy  was  confessed  by  the 

The    iii:i<l<Miuacy  of    the   artich-s  of  conferring     of    temporary    dictatorial 

confe<hMation  was  exhibited  both  dnr-  powers  on   CJeneral  Washington;  nor 

ing  and   after  the  war.     At  one  time  even  at  periods  of  the  greatest  danger, 
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§  871.  The  preamble  declai-es :  "  We,  the  people  of  the 
[Jnited  States,  do  ordain  and  establish  this  consti- 
tution for  the  United  States  of  America."    It  is,  as  tioli'wtt* 
Ke  shall  Iiereaftcr  see  more  fully,'  the  imposition  by  "jinpted  br 
he  people  of  the  United  States  of  a  government  on   otott 
bemselves.    It  is  the  instinctive  utterance  of  the 
>eople,  inspired  by  the  needs  and  conscience  of  the  i>eople ;  it 
9  the  people  stating  what  their  government  is  and  is  to  be.* 
!'he  preamble  looks  to  a  final  and  irrevocable  settlement.   The 
tates,  through  their  legislatures,  are  not  cal!e<l  upon  to  per- 
mt  the  settlement.     It  is  to  the  people  of  the  states  that  the 
ppeal  is  made.    Ko  one  knew  better  than  those  to  whom  the 

mid  tbe  lUtca  b«  forc«d  to  supplj  edition  wu    publUhud'   in   1834,   the 

leir  quotu  to  the  national  trenaury  arguinent  Is  tlias  forcibly  stated  (pp. 

id   armament.      The  defects  in   the  162  ei  teq.):   "Tht^ru  ia  no  provision 

iiifederation  vera  vital.      (1)  Theru  in   the  conutitution   for   tlie    dissoln- 

as  no  executive.     (2)  Tliere  was  no  tion  of  the  union,  or  the  witlidrairal 

iitlciarj  vested  with  tlie  power  of  de-  of  any  one  of  the  states  tiom  the  con- 

rmining  the  constitutionality  of  laws  federaoy.     Such    au    event  was    evi- 

deral  OTState.   (3)  Congress  consisted  dently  not  contemplated   and  cannot 

'  a  single  honae,  wLose  memt>ers  were  take  place  constitutionally  .  .  .  Were 

ccted  by  the  stfttes,  the  states  having  the  constitution  merely  a  compact  be. 

lual  votes,  and  there  being  no  iHjpnlar  twecn  the  states,  no  ont  of  the  parties 

■presentation.     (4)  Congress  liacl  not  would  have  a  right  to  withdraw  from 

le  power  of  farcing  the  statei  to  com-  it  .  .  .  Bat,  as  bas  been  said,  the  con- 

ly  with  its  requisitions.     Hence  tlie  stitution  Is  not  a  mere  compact,  but  a 

lilareofonestatetocontributeitaquota  government,    over    which    the    states 

as  the  excuse  for  the  failure  of  anotlier  have  no  rightful  control."   Mr.  Bayard 

Me,  nnlil,  when  peace  came,  it  was  ia  well  known  as  occupying  for  years 

soompanied    by  national   insolvency  a  leading  position  on   the  democratic 

nd  general  public  prostration.     The  side  of  the  senate  of  the  United  States, 

nny  was  disbanded ;  public  credit  wai  and  as  a  supporter  of  Qeueral  Jack- 

estroyed ;    the  outposts   towards  the  son's  administration.     The  views  thus 

orth  and  west  were  nnproteoted  even  expressed  are  the  same  as  those  taken 

■om  Indians,  while  there  was  no  navy  by  General  Jackson  In  the  nuililication 

1  guard  the  Atlantic  coast ;  a  serious  controversy.   The  tame  view  was  taken 

Bvolt  had  for  a  while  defied  the  civil  by  Mr.  Madison  in  reply  to  Mr.  Plck- 

nthorltiea   in  Massaehnsetls,  and   in  ering'a  position  that  the  purchase  of 

ther  states  similar  disturbances  were  Louisiana  dissolved  the   union,   that. 

Iireatened;  there  was  no  government  being   a    mere    league   of   designated 

apable  of   negotiating    with    foreign  states. 
owenoTofmafutalniQgorderat  home.        '  /n/ra,i3TS;  and  aee  ii^mt,  i  19. 

In  Bajard  on  the  ConitUntion,  al-        •  Supra,  i  19.    See  speech  of  Patrick 

>ady  dted,  and  of  which  the  second  Henry,  3  Blliot'i  Debates,  23. 
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framing  of  the  constitution  was  entrusted,  that  if  a  state  is  to 
be  addressed  as  such,  this  must  be  through  its  official  repre- 
sentatives. The  reason  why  the  states  were  not  so  addressed 
was  because  the  appeal  was  from  a  power  above  the  states.  It 
was  the  final  appeal  of  the  Revolution  ;  it  overlooked  the  legis- 
latures of  the  states,  and  addressed  the  people  of  the  states. 
The  states  did  not,  in  the  due  process  of  formal  legislation, 
frame  the  new  government;  the  people  of  the  states  were 
united  in  a  tie  which  only  revolution  could  sever.^ 

§  372.    While,  however,   the  constitution   of  the  United 
_  States  was  revolutionary,  not  deriving  its  force  from 

tution  cow.  the  legislatures  of  the  states  as  such,  the  system  it 
novoreignty  contained  confirmed  the  states  as,  within  a  specific 
ill  the  ranee,  sovereigns.     There    were   two    reasons  for 

this.      In   the   first   place,  it   was   important  that 
the  old  state  limits  should  be  preserved,  since  these  limits 
not  only  had  many  strong  historical   associations,  but  were 
often,  as  we  have  seen,  the  lines  of  demarcation  between  popu- 
lations with   very  difterent  social   conditions  and   political 
habits.     In  the  second  place  the  commitment  of  local  aifain 
to  local   governments,  one  of  the  essential  conditions  of  a 
liberal  civilization,^  could  be  in  no  way  so  effectually  worked 
as  by  the  placing  of  local  government  in  the  hands  of  the 
states,  nor  could  this   be  done  without  making   the  states 
sovereign  in  all  matters  which  a  sound  policy  required  to  be 
specifically  committed  to  them.     The  care  which   the  con- 
stitutional convention,  in  this  process  of  reconstruction,  took 
to  re-establish  the   states,  is   exhibited   through   the  whole 
document.     The  apportionment  of  representatives  and  of  di- 
rect taxes  is  by  states.     The  senate  is  to  be  composed  of  two 
senators  from  each  state  ;  in  the  case  of  the  election  of  presi- 
dent being  thrown  into  the  house,  the  states  have  each  a  siu- 
gle  vote  irrespective  of  the  number  of  members;  the  states 
vote  for  their  representatives   in  the  electoral  college  in  a 
block.     By  amendments  which  were  adopted  soon  after  the 
ratification  of  the  constitution,  as  part  of  the  general  under- 
standing attending  such  ratification  (Amendments  IX.  and  X), 

«  Supra,  §  19.  •  Supra,  §  363. 
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*'  the  enumeration  in  the  conBtitution  of  certain  rights  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people ;"  and  "  the  powers  not  delegated  to  the  United  States 
by  the  constitution,  nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively,  or  to  the  people."  The 
constitution  in  all  its  provisions  looks  to  "  an  indestructible 
union  composed  of  indeatructiblestates."'  The  constitution,  a 
revolutionary  settlement,  put  side  by  side  these  indestructible 
sovereignties.  Of  the  states  now  forming  part  of  the  union 
two-tbirds  were  not  in  existence  wheii  the  constitution  was 
framed,  but  the  new  states  have  the  same  attributes  of  sov- 
ereignty as  the  old.  The  original  thirteen  states,  though  not 
created  by  the  constitution,  were  remoulded  by  it,  and  endowed 
with  a  new  range  of  powers  which,  owing  to  the  imperial  [Kwi- 
tion  of  the  union  as  such,  gave  them  prerogatives  far  higher 
and  more  commanding  than  that  which  they  previously  pos- 
sesaed.  But  though  the  United  States  government  and  the 
states  are  in  this  sense  alike  creatures  of  the  constitution, 
they  are  equally  indestructible.  The  constitution  makes  them 
equally  essential  to  the  political  structure  it  establishes.  If 
the  states  were  destroyed  the  United  States  would  cease  to 
exist.  If  the  United  States  should  be  destroyed  the  states 
which  derive  their  existing  type  and  security  from  it  would  be 
plunged  into  destructive  contests  with  each  other.' 

'  Texas  r.  White,  7  Wall.  700.  and  ordinary  powers  of  govemmpiit, 

'  Mr.  Webetur  says,  in  his  letter  to  guLJeut  lo  any  limitations  which  may 

the  Barings  (6  Webst.  Works,  537)  :  be  imposed  by  their  own  ooiiHtitu lions, 

"  Every  state  is  an  independent,  aov-  and  with  the  eit-eplion,  as  I  have  said, 

ereign,  political  eommnuity,  except  in  of  the  operation  on  tliose  powers  of  the 

ao  far  as  certain  powers,  which  it  might  constitution  of  the  L'nited  States." 

otherwisa  have   exercised,  have  been  Mr.  Hamilton,  in  the  Federalist,  thus 

ooDterred  on   a  general    government,  writes:    "An   entire  consolidation   of 

eatablished  under  a  written  constitn-  the  states  Into  one  complete  national 

tion,  and  exercising  its  authority  over  sovereignty    would    imply    an    entire 

the  people  ot  all  the  states.     This  gen-  subordination  of  the  parts,  and  wbat- 

eral  government  is  a  limited  govern-  ever    power   might    remain   in    theia 

ment.     Its    puwers    are    specific    and  would  be  alt<^ether  dependent  on  the 

enamerated.     All  powers  notoonferred  general  will.     But  as  tlie  plan  of  the 

on  it  still  remain  with  the  states  or  convention  aims  only  at  a  partial  union 

with  the  people.  The  state  leglstatores,  or  consolidation,  tKi- statu  gov 

on  the  other  hand,  possess  all  usual  Tould  aleaily  retain  all  (j 
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§  378.  It  might  be  said  that  the  effect  of  the  late  civil  war, 
Recent  ^^^  ^^  *^®  consequent  amendments,^  has  been  to 
amend-  rearrange  the  relations  of  the  states  to  the  United 
the  const!-  States,  making  the  government  of  the  United  States 
sS^en^hen  virtually  absolute,  and  stripping  the  states  of  sover- 
thisview.  eignty.  This,  however,  has  not 'been  the  case.  In 
the  adoption  of  these  very  amendments  the  states  were  ap- 
pealed to  as  arbiters  with  as  much  solemnity  as  was  the  case 
when  the  first  amendments  were  proposed ;  and,  though  the 
assent  of  the  southern  states  may  have  been  more  or  less  ex- 

sovereignty  which    thejr  before  had ,  der  the  constitntion,  was  to  protect  aU 

and  which  were  not,  bj  that  act,  exdu-  persons  within  their  boundaries  in  the 

tively  delegated  to  the  United  States.*'  enjoyment  of  those  inalienable  rights 

And  Mr.  Madison,  in  the  same  work :  with  which  they  were  endowed  by  their 

"  The  state  governments  will  have  the  Creator.    Sovereignty  for  this  purpose 

advantage  of  the  Federal  government,  rests  alone  with.the  states."   Waite,  C. 

whether  we  compare  them  in  respect  J.,  U.  S.  v.  Crnikshank,  92  U.  S.  542. 

to  the   immediate  dependence  of  the  Mr.  Wm.  Rawle,  the  elder,  was  dis- 

one  on  the  other ;   to  the  weight  of  trict  attorney  in  Philadelphia  daring 

personal  influence  which  each  side  will  Washington's  administration,  and  was 

possess  ;    to  the  powers  respectively  known  as  a  federalist  as  well  as  a  legal 

vested   in   them  ;    to   the  predilection  adviser  of  the  two  first  presidents.     In 

and  probable  support  of  the  people  ;  to  Mr.  Rawle's  work  on  the  constitution 

the  disposition  and  faculty  of  resisting  (2d  ed.,  1825),  p.  27,  we  have  the  fol- 

and  frustrating  the  measures  of   the  lowing:  "  Every  state  must  be  viewed 

other.''  as  entirely  sovereign  in  all  points  not 

See  Trade  Mark  Cases,  100  U.  S.  82,  transferred  by  the  people  who  compose 

and  other  cases  cited,  tn/ra,  §  426.  it  to  the  government  of  the  Union  ;  and 

As  to  the  doctrine  of  "  state-lapse,"  every  exposition  that  may  be  given  to 

and  **  state-suicide,"  see  i«/ra,  §  374.  the  constitution,  inconsistent  with  this 

**  No  political  dreamer  was  ever  wild  principle,  must  be  unsound." 

enough  to  think  of  breaking  down  the  **The    political    society    which,    in 

lines  which  separate  the  states,  and  of  1796,  became  a  state  of  the  Union,  by 

compounding  the  American  people  in  the  name  of  the  State  of  Tennessee,  is 

one    common   mass."     .     .     .     *' The  the  same  which  is  now  represented  as 

powers  of  sovereignty  are  divided  be-  one  of  those  states  in  the  congress  of 

tween  the  government  of  the   Union  the  United  States.     Not  only  is  it  the 

and  those  of  the  states.     They  are  each  same  body  politic  now,  but  it  has  al- 

sovereign,  with  respect  to  the  objects  ways  been  the  same.     There  has  been 

committed  to  it,  and  neither  sovereign  perpetual    succession    and    perpetual 

with  respect  to  the  objects  committed  identity.     There   has   from  that  time 

to  the  other."     Marshall,    C.  J.,  Mc-  always  been  a  State  of  Tennessee,  and 

Cullough  V,  Maryland,  9  Wh.  316.  the  same  State  of  Tennessee."  Miller, 

**  The  very  highest  duty  of  the  states,  J.,  Keith  v.  Clark,  97  U.  S.  461. 

when  they  entered  into  the  union  uxt-  »  See  infra,  §§  584  et  seq.,  §  595. 
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acted  by  the  exigencies  of  war,  yet  their  formal  approval  as 
states  was  given,  and  behind  this  approval  we  cannot  go.* 
But  the  amendments  themselves,  in  prohibiting  the  states 
from  adopting  any  legislation  depriving  the  negro  race  of  civil 
rights,  and  forbidding  state  assumption  of  insurgent  debts,  no 
more  destroy  state  sovereignty  in  other  matters  than  does  the 
prior  analogous  clause,  prohibiting  the  states  from  passing 
laws  impairing  the  obligation  of  contracts,  destroy  state  sov- 
ereignty. So  far  from  this  being  the  case,  each  additional 
exception  is  an  affirmation  of  the  obligatoriness  of  the  rule  to 
which  the  exception  is  made.  So,  indeed,  has  it  been  declared 
by  the  supreme  court  of  the  United  States.*  And,  in  fact,  the 
resort  to  constitutional  amendments  to  effect  this  special  end 
shows  that  the  residuum  of  municipal  sovereignty  is  in  the 
states.  Had  such  sovereignty  existed  in  the  Federal  govern- 
ment, congress  could  have  assumed  the  needed  powers  without 
a  constitutional  amendment.*  It  is  true  that  the  reconstruc- 
tion amendments,  as  they  are  called,  limit  the  supreme  au- 
thority of  the  states,  not  merely  in  the  delegation  to  the 
Federal  government  of  the  right  to  supervise,  through  the 
supreme  court,  all  state  legislation  discriminating  between 
races,  but  in  making  inoperative  all  state  legislation  denying  to 
any  person  the  equal  protection  of  the  laws,  or  depriving  any 
person  of  life,  liberty,  or  property  without  due  process  of  law. 
But  it  must  be  remembered  that  neither  of  these  limitations 
gives  any  additional  power  to  the  Federal  government.  They 
simply  check  state  legislation  for  the  benefit  of  the  people  of 

>  Infra,  §  593.  to  enforce  the  prohibition,  this  gives 

'  Infra,  §  586.  congress  power  to  legislate  generally 

*  See,  on  the  topic  in  the  text,  an  on   the  subject     ...     is  certainly 

article  by  Mr.   D.  D.   Field,   in    the  unsound.      It    is    repugnant    to    the 

North  American  Review  for  May,  1881,  10th  amendment  of  the  constitution, 

p.  407,  and  by  Senator  Edmonds,  in  which  declares  that  powers  not  dele- 

the  same  periodical  for  October,  1881,  gated  to  the  United  States  by  the  con- 

p.  339.    As  to  reconstruction,  see  infra,  stitution,  nor  prohibited  by  it  to  the 

§  589.  states,  are  reserved  to  the  states  re- 

"  The  assumption  that  if  the  states  spectively  or  the   people."     Bradley, 

are  forbidden   to  legislate  or  act  in  J.,  U.  S.  v.  Stanly  et  al.  (civil  rights 

a  particular  way  on  a  particular  sub-  cases).  Sup.  Ct.  U.  S.  1883.     Infra,  §§ 

ject,  and  power  is  conferred  on  congress  591  tt  seq. 
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the  states.  Their  effect,  as  we  shall  have  hereafter  occasion 
to  see  more  fully,*  is  to  restore  in  a  large  measure,  to  the 
people  of  the  states,  the  function  of  governing  themselves  in 
matters  which  belong  more  properly  to  private  enterprise  than 
to  legislative  action. 

§  374.  Many  of  the  difficulties  which  have  been  encountered 
in  the  construction  of  the  constitution  have  arisen 

**  Nation" 

more  pro-  from  the  varied  means  in  which  the  words  "  Nation," 
Sbietothe  ''State,"  and  "Sovereign,"  are  employed.  "Nation" 
people  of      was  by  colonial  usage  applied  to  nomadic  Indian 

the  United      ...''..,  i^  •  p  i    i 

States  as  a  tnbes;  in  the  old  regime  of  personal  law  it  was 
"^£ate"  to  applied  to  distinct  races  dwelling  together  in  the 
theparticu-   game  territory  :  even  now  the  Jewish  "  nation"  and 

lar  states ;  . 

"Sover-       the  Sclavonic  "  nations"  are  not  popularly  rescarded 

elpoty"  is  •  m.    t  ^       o 

not  neces-  as  conditioned  by  territory.  In  the  following  pages, 
Mriiy  abso-  however,  the  term  "  nation"  is  regarded  as  applying 
to  the  people  of  the  United  States,  and  the  term 
"  national"  as  appertaining  to  the  Federal  government. 
There  is,  in  this  view  of  the  term,  but  one  "  nation"  with  us, 
though,  as  we  shall  see,  there  is  a  number  of  "states."'  We 
have  but  one  national  government,  which  is  the  government 
of  the  United  States;  but  one  national  flag,  the  flag  of  the 
United  States;  but  one  national  citizenship,  the  citizenship  of 
the  United  States.  "  State"  is  also  a  term  beset  with  ambigui- 
ties. In  its  primary  political  sense  it  means  the  body  politic 
sovereign  within  a  specific  territory.  Thus  we  have  the 
"state"  of  Venice  referred  to  as  convertible  with  the  Venetian 
sovereignty;  while  the  term  "stxites"of  Europe  is  used  to 
denote  the  several  European  sovereignties,  and  "  foreign 
states"  to  denote  all  countries  except  the  one  to  which  we  par- 
ticularly belong.  In  the  following  pages  "state"  is  used  to 
designate  one  of  the  particular  states  of  our  Union.  "  Sover- 
eignty," also,  is  a  term  the  misuse  of  which  has  been  pro- 
ductive of  many  fallacies.  *' Sovereign"  is  the  governing 
power  of  a  state,  and  "  sovereignty"  is  supremacy,  but  there 
is  no  human  sovereignty  that  is  actually  supreme.     Despotism 

»  See  in/ra,  §§  588,  594.  «  See  this   distinction   discussed  in 

Whart.  Conf.  of  Laws,  §§  8,  33. 
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in  Russia,  it  has  been  said,  is  tempered  by  assassination,  and 
there  is  no  sovereign,  no  matter  how  mighty,  who  does  not 
feel  himself  bound,  on  taking  any  unusual  step  involving  his 
relations  to  other  sovereigns,  to  appeal  by  diplomatic  notes  or 
by  proclamations  to  the  judgment  of  such  sovereigns  in  justi- 
fication of  his  course.  The  law  of  nations,  though  there  is  no 
international  tribunal  to  enforce  its  rules,  is  nevertheless  so 
far  supreme  over  nations  that  if  any  nation  flagrantly  violates 
those  rules,  justice  will  sooner  or  later  be  inflicted  on  it, 
almost  as  certainly  as  justice  is  inflicted  on  oftenders  by  muni- 
cipal laws.*  Sovereignty,  therefore,  in  even  its  highest  forms 
is  more  or  less  qualified ;  and  this  becomes  more  and  more 
the  case  as,  in  the  progress  of  civilization,  the  successive 
stages  of  local  government  are  more  or  less  perfected.  There 
is  sovereignty  in  the  father  of  a  family  with  which,  within  a 
certain  range,  neither  national  nor  state  government  interferes. 
There  is,  in  a  larger  range,  sovereignty  in  a  municipality;  in 
a  still  larger  range,  there  is  sovereignty  in  a  state;  within 
the  specific  sphere  committed  to  it,  there  is  sovereignty  in  the 
national  government.  But  in  no  one  of  these  cases  is  the 
sovereignty  absolute.  As  sovereignty  is  in  all  cases  qualified, 
there  is  no  such  thing  as  perfect  sovereignty  colliding  with 
perfect  sovereignty.  This  is  eminently  the  case  with  the 
United  States.  There  is  a  sovereignty  of  the  Federal  govern- 
ment, and  a  sovereignty  of  the  states ;  but  these  sovereignties, 
though  occupying  a  common  territory,  move  in  harmony  as 
correlative  parts  of  the  same  system.* 

■  Supra^  §§  26,  123.  States'*  were  never  out  of  the  Union, 

'  See  iupra,  §  3(j3.  the  ordinances  of  secession  being  void; 

In  a  work  entitled  "The  Theory  of  the  other,  that  such  states  were  to  be 

oor  National  Existence  as  shown  by  regarded,  during  the  civil  war,  as  belli- 

the  Actions  of  the  Government  of  the  gerent  powers  at  war  with  the  United 

Unit«»d  States  since  1861,"  hy  John  C.  States.  Dr.  Hurd  rejects  both  the  **  na- 

Hard,  LL.D.,  published  in  Boston  in  tional"  theory,  that  the  sovereignty  of 

1881,  there  is  a  detailed  discussion  of  the  country  is  in  its  people  as  an  aggre- 

the  rulings  of  the  supreme  court  of  gate,  and  the  "  states-right"  view  that 

the  United  States,  on  the  subject  of  the  it  is  in  the  states  as  permanent  bodies, 

civil  war  and  of  reconstruction.     His  going  so  far  as   to  dispute  even   the 

contention  is  that  by  that  court  two  posi-  modified  states-rights  theory  held  by 

tions,  not  easily  reconciled,  are  main-  Chief  Justice  Chase,  that  the  states, 

tained:    one  that  the    ''Confederate  like  the  general  government,  are,  from 
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§  375.  It  18  plain  that  the  privileges  and  restrictions  assigned 
by  the  constitution  to  states,  do  not  apply  to  terri- 
notin^  ^*    tories.    Territories   are  mere  dependencies,   under 
der^ufe"^     the  general  control  of  congress,  which  control,  how- 
term  ever,  from  the  nature  of  things,  cannot  be  so  ex- 

i<  States/' 

tended  as  to  give  the  territories  the  distinctive  rights 
which  are  assigned    under  the   constitution   exclusively  to 

the  nature  of   things,  indestractible.  wards,  at  the  close  of  the  work  (p.  530), 

His  conclusion  is,  that  the  states  are  thus  stated: '*  That  of  the  sapremicjtin 

sovereign  jointly  as  long  as  thej  re-  union,  of  the  8tat««  voluntarilj  remiiii- 

main  in  the  union,  but  that  out  of  the  ing  united  (including  the  doctrine  of 

union  they  are  not  sovereign.     **  The  possible  state-lapse),of  which  statei  in 

states  in  union   held   sovereignty  as  union,  the  government  organiied  an* 

a  unit.     Sovereignty  in  the  American  der  the  constitution  is  only  the  agent; 

republic  was  not  fMfmlar  sovereignty ^-^  or,  that  of  the  supremacy  of  a  nnmber 

the  sovereignty  of  so  many  millions  of  of  persons  composing  a  '  national'  gor* 

hnnian  beings.     The  political  people,  ernment,  to  whom  the  states  are «alM)r- 

organized  as  the  people  of  the  states,  dinate,  and  on  whom  they  conitantlj 

held  it,  and  might  be  described  as  a  depend  for  the  continued  exercise  of  the 

democratic  olitjarchy.     .     .     .     The  poll-  powers  *  reserved'  to  them,  as  expreM- 

tical   people  of  the  several  states  in  ed  in  the  language  of  the  constitntion." 
union  instituted  the  general  govern-        It  is  impossible,  in  the  brief  spiM 

ment,  under  the  constitution  as  law,  allowable  for  this  note,  to  exambe  the 

to  be  the  means  for  exercising  their  reasons  given  by  Dr.  Hurd  in  support 

sovereignty  over  the  people  considered  of  the  conclusions   above  stated.    He 

as  a  mass  of  inhabitants  without  refer-  certainly  succeeds  in  showing  that  the 

ence  to  state  boundaries.     And,  nega-  supreme  court,  in  its  opinions  on  the 

tively,  the  people  of  the  United  States,  reconstruction  question,  oscillates  be 

considered  as  a  mass  of  inhabitants,  tween  two  positions  which  are  super- 

without  reference  to  state  boundaries,  ficially   contradictory,   that  the  **8e- 

did  not  institute  the  general  govern-  ceded"  states  remained  in  the  United 

ment,  under  the  constitution,  as  law.  States,  and  that  they  were  belligerent 

to  be  the  means  for  exercising   their  enemies   of  the   United   States.    (See 

sovereignty  over  the  political  people  of  infra^  p  593.)     But,  however  difficult  it 

the  several  states,"  pp.  140-1.    "  These  may  be  to  reconcile  these  propositions, 

ordinances  (of  secession)  were  effica-  there  are  equal  difficulties,  as  is  shown 

cious  in  leaving  sovereignty,  an  undi-  by  Lord  Macaulay,  in  reconciling  the 

minished  unit,  exclusively  in  the  states  propositions  on  which  rested  the  action 

continuously  holding  it  by  the  fact  of  of  the  convention  parliament  of  1688, 

their  voluntarily  continuing  in  union  ;  in    "reconstructing"   England    nnder 

the  territory  and  population  of  the  ref us-  William  III.     Nor  does  it  follow  that, 

ing  (non-seceding)states  remaining  un-  because    the    southern    armies    were 

der  the  same  sovereignty  asbefore,  but  recognized    as    Mligerents,    this    in- 

thereuj)on  vested  only  in  the  states  continuing  volved  a  recognition  of  the    seceding 

in  Mr  ro/M«ran7y  existing  union."  Ibid,  governments  of  the  southern  states, 

p.  145.  The  alternative  views  are  after-  As  to  reconstruction,  see,  tn^ra,  $  593. 
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states.  Whether  coDgrcas  hua  absolute  control  of  the  territo- 
ries has  been  much  discuBsed.'  On  the  one  side  it  has  been 
shown  that  there  is  uo  limitation  in  the  constitution  bearing 
on  the  territories  flpecifically.*  On  the  other  side,  it  is  ruled 
that  congress  holds  the  territories  in  trust  for  the  whole 
Union.  As  a  matter  of  fact,  the  territories  arc  placed  by 
Dsage  under  a  uniform  system  of  government  by  which  they 
have  their  own  judiciary,  and  their  own  legfalatur^  in  whom 
is  vested  the  power  of  local  tasatioii.  As  a  guarantee,  also, 
to  the  territories,  insuring  them  the  riglit  to  make  their 
grievances  known,  eauh  territory  ia  entitled  to  a  delegate  who 
has  a  scat  on  the  floor  of  the  house  of  rejirescntutives,  though 
not  a  vote.  But,  indepenrlently  of  tliis  particular  distribu- 
tion of  power,  the  safeguards  of  liberty  which  the  constitution, 
as  will  be  hereafter  more  fully  seen,  gives  to  citizens  generally, 
mast  be  regarded  as  extended  to  citizens  reaidingin  territories.* 

§  376.     Although  the  residuum  of  sovereignty  is  given  by 
the  constitution  to  the  states,  the  general  govern- 
ment, in  the  exercise  of  the  functions  committed  to   crd«e  n( 
it,  is  supreme,  subject  to  the  limitations  imposed  by   ^^y^^^n 
the  constitution.     This  is  expressly  preacribed  by  p?"*™'  go- 
the  sixth  article  of  the  constitution.    "This  consti-  in  supreme, 
tution,  and  the  laws  of  the  United   States  which    ri^tricUoiii 
shall  be  made  in  pursuance  thereof,  and  all  treaties  "ion"""""" 
made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land; 
and  the  judges  in  every  state  shall  be  bound  thereby,  any- 
thing in  the  constitution  and  laws  of  any  state  to  the  con- 
trary notwithstanding."* 

§  877.  It  may  aeem  a  comparatively  little  matter,  when 
power  is  distributed  by  a  constitution  between  two  i[„poptance 
distinct  sets  of  depositaries,  if  some  portion  of  this  orprueerT- 
power  is  shifted  from  the  one  to  the  other.  It  may  tuiioTmi  de- 
be  said,  for  instance,  "  here  is  a  particular  power  """^'  *""■ 

■  See  infra,  H  461  a  to].  SlnaglUer-Hoase  Caeos,   IS  Wall.  36 ; 

■  Am.  Ihb.  Co.  n.  Canter,  1  Pet.  511.  United   States   r.  Cruikabauk,  92  U. 

■  See  infra,  (S  463-4,  G8B.  S.  542  ;    knd  ci.».>s  oit^d  .V^ 
*  See   Dodge  v.  WoolBey,    18   How.  a  ttq.     As  to  ii!i:JdHiilal  powen,  a 

331;    Whita  r.  Hut,   13  Wall.  643;     infra,  S  46S. 
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which,  by  the  letter  of  the  constitution,  is  reserved  to  the 
states ;  why  not  let  it  be  absorbed  by  the  general  efovern- 
nient?"  Or  it  may  be  said,  "this  power  is  given  to  the 
general  government,  why  should  it  not  be  transferred  to  the 
states?"  Now,  it  might  be  a  sufficient  answer  to  this,  that 
the  distribution  being  made  by  the  constitution  can  only  be 
readjusted  by  a  constitutional  amendment.  But  it  is  important 
to  go  beyond  this,  and,  in  order  fully  to  understand  the  line  of 
demarcation,  to  consider  the  reasons  on  which  it  is  based. 
These  reasons  may  be  arranged  as  follows:  So  far  as  con- 
cerns the  enumerated  powers  given  to  the  general  government, 
it  is  necessary  that  the  general  government  should  be  supreme. 
Were  it  not  so  we  would  be  subjected  to  the  turmoil,  waste, 
and  paralysis  attending  dual  sovereignties.  Nor  is  the  basis  of 
demarcation  arbitrary.  The  powers  given  to  the  general  gov- 
ernment appertain  to  matters  in  which  it  is  proper  the  general 
government  should  be  supreme.  If  war  is  to  be  levied,  it 
should  be  levied  with  all  the  military  forces  of  the  entire 
Union,  and  no  state  should  be  allowed  to  withhold  its  support 
or  interfere  in  the  management  of  the  campaigns.  If  a  peace 
is  to  be  negotiated  ;  if  money  is  to  be  borrowed  on  the  national 
credit;  if  a  tariff  is  to  be  laid  ;  if  money  is  to  be  coined  and 
issued;  if  a  post-office  is  to  be  established  ;  if  patents  and  copy- 
rights are  to  be  graiited;  if  a  national  system  of  bankruptcy 
is  to  be  i)Ut  in  force,  such  functions  should  be  exercised  by 
the  general  government  exclusively.  The  same  exclusiveness 
is,  from  the  nature  of  things,  given  to  the  general  government 
in  respect  to  the  raising  and  management  of  army  and  navy ; 
the  regulation  of  commerce  with  foreign  nations  and  between 
the  states  ;  the  establishment  of  Federal  courts  ;  the  settlement 
of  terms  of  naturalization  ;  the  control  of  territories,  of  such 
particular  districts  as  are  ceded  to  the  United  States  for  the 
purposes  of  the  government,  and  of  land  ceded  for  navy-yards 
and  forts.  In  the  exercise  of  these  powers,  specifically  given 
to  the  general  government,  that  government  should  not  only 
be  supreme,  but  must  determine  the  limits  of  its  sovereignty. 
In  no  other  way  can  the  evils  of  dual  government  be  avoided. 
On  the  other  hand,  there  are  reasons  of  transcendent  impor- 
tance why  the  residuum  of  sovereignty  should  remain,  where 
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the  ooDstitntion  places  it,  in  the  hands  of  either  the  states  or 
the  people,  as  the  case  may  be  ;  that  which  from  the  nature  of 
things  belongs  to  the  states  remaining  with  the  states,  that 
which  from  the  nature  of  things  belongs  to  the  people  remain- 
ing with  the  people.     These  reasons  are  as  follows: — 

(1)  Government  should  not  undertake  to  do  what  may  be 
as  well  done  by  the  voluntary  action  of  the  people.^     A  large 
city,  for  instance,  to  recur  to  an  illustration  already  given, 
has  to  be  supplied  with  milk,  with   bread,  with  coal.      It 
might  be  possible  for  government  to  take  the  supply  in  hand, 
and  direct  who  shall  deliver  these  commodities,  and  in  what 
quantities  they  are  to  be  left  at  each  house.     But  even  were 
this  practical,  the  adjustment  never  could  be  so  perfect  nor  the 
supply  so  adequate  as  when  adjustment  and  supply  are  left  to 
private  enterprise.    Another  illustration  may  be  found  in  the 
management  of  families.     It  might  be  possible  for  the  state 
to  take  the  parent's  place  in  the  management  of  children,  yet 
not  only  are  children  far  better  trained  by  parents  than  by 
states,  but  by  the  substitution  in  such  management  of  the 
state  for  the  parent  the  sources  of  the  purest  earthly  happi-  / 
ness  would  be  dried  up,  and  the  foundations  of  society  shat- 
tered.   When  the  eleventh  amendment  says  that  the  "powers I 
not  delegated  to  the  United  States  by  the  constitution,  norA 
prohibited  by  it  to  the  states  are  reserved  to  the  states  respecJ 
tively  or  to  the  people,"  we  must  regard  it  as  expressly  pro-J 
tecting  by  its  last  clause,  not  merely  the  rights  of  the  states  as 
distinguished  from  those  of  the  general  government,  but  the 
rights  of  the  people  as  distinguished  from  those  of  the  states.^ 

(2)  Without  local  government  the  interests  of  territories 
differing  in  character  cannot  be  properly  cared  for.'  Had 
local  governments,  such  as  now  exist  in  each  of  our  states, 
been  granted  from  the  outset  by  England  to  Ireland,  Eng- 
land would  have  been  spared  three  great  calamities.  It 
would  have  been  spared  the  bitter  animosities  which  cen- 
turies of  class  legislation  engendered  in  Ireland.  It  would 
have  been  spared  the  necessity  of  now  adopting  statutes,  like 

I  See  supra,  §§  22,  365  ;  in/raj  §§  588,         '  See,  as  to  limits  in  this  respect, 
695.  supra,  §§  27,  53,  365  ;  infra,  §  595. 

*  See  supra,  §  363 ;  tn/ra,  §  595. 
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the  land  bill,  whose  radical  interferences  with  freedom  of 
contract  produce  a  general  sense  of  insecurity.  It  would  have 
been  spared  the  assumption  by  Ireland  of  the  casting  vote 
in  the  house  of  commons  when  English  parties  are  equally 
balanced.  With  us  there  are  diversities  of  character  and 
soil  and  local  traditions  as  great  as  those  between  Eng- 
land and  Ireland.  In  Louisiana  the  basis  of  population  is 
French,  and  the  established  jurisprudence  is  that  of  Rome; 
while,  though  the  rest  of  the  states  purport  to  hold  to  the 
English  system,  in  some  the  common  law  is  declared  not  to  be 
in  force,  in  others  it  is  in  force  in  almost  its  pristine  vigor, 
in  others  it  has  been  more  or  less  completely  superseded  by  a 
code.  In  some  states  there  is  a  large  negro  population,  swayed 
by  the  traditiojis  of  slavery  and  of  the  civil  war,  in  which  this 
population  was  emancipated ;  in  others  this  population  is  insig- 
nificant in  numbers,  and  has  been  subjected  of  recent  years  to 
no  such  momentous  change.  In  some  states  compulsory  educa- 
tion is  in  force;  in  others  it  would  not  be  tolerated.  In  some 
states  foreigners  are  entitled  to  vote  on  a  few  months'  resi- 
dence ;  in  others  they  cannot  vote  until  naturalized.  In  some 
states  title  to  unoccupied  laud  is  given  to  squatters;  in  others 
no  such  grants  are  possible.^  If  we  take  up  a  return  of  the 
legislation  of  any  one  of  our  states,  we  will  find  two-thirds  of 
it  to  consist  of  statutes  important  for  the  furtherance  of  local 
interest,  but  which  a  general  imperial  legislature,  such  as 
congress,  would  not  have  had  time  to  consider. 

(3)  Unification,  in  a  country  combining  states  with  varied 
jurisprudences  and  territorial  capacities,  may  destroy  rather 
than  promote  union.  Union  implies  continuing  diversity  of 
states  bound  together  for  particular  purposes,  but  for  other  pur- 
poses independent;  and  a  forced  unification  of  such  states 
would  result  in  the  obliteration  of  those  state  characteristics 
by  the  interlocking  and  dovetailing  of  which  a  strong  govern- 
ment is  best  constituted.  It  is  hard  to  see  how  an  empire 
like  the  United  States  could  be  kept  together  if  centralized, 
each  section,  unprotected  by  its  distinctive  laws,  being  in  turn 
subject  to  whatever  a  majority  of  the  whole  nation   might 

*  Seo,  as  to  manicipal  difTereaces,  supra^  §  363. 

444 


CHAP.  VI.]  CONSTITUTIONAL  LAW.  [§  878. 

prescribe.     Only  by  the  maintenance  of  diversity  within  its 
range  can  unign  be  made  perpetual.* 

(4)  By  local  governments  alone,  having  control  of  all  mat- 
ters not  necessarily  belonging  to  the  general  government,  or 
to  the  people,  can  the  general  government  be  relieved  from  the 
pressure  of  business  by  which  it  would  otherwise  be  oppressed. 
Had  there  been  an  adequate  local  legislature  in  Ireland,  the 

.  English  Parliament  would  not  be  the  scene  of  obstructions  by 
which  its  efficiency  is  almost  destroyed,  and  a  ministry  with 
the  largest  majority  known  for  years  rendered  helpless. 

(5)  The  patronage  under  the  control  of  the  general  govern- 
ment is  even  now  a  dangerous  source  of  corruption,  and  it  cer- 
tainly puts  a  great  strain  on  our  institutions.  It  is  not  likely 
that  these  institutions  could  bear  the  strain  of  a  patronage 
which  would  not  only  be  treble  what  exists  at  present,  but  would 
be  vested  in  chiefs  who,  from  the  remoteness  of  the  object  con- 
trolled, would  in  many  cases  bo  able  to  defy  investigation. 

§  378.  The  supreme  court  of  the  United  States  has  held 
that,  though  the  constitution  of  the  United  States 
imposes  on  a  governor  of  a  state  the  duty  of  sur-   Coercion  of 

j»  1*      •  A.*         jy  'J.*  J  1  J     state  and 

rendering  a  fugitive  from  justice  on  due  demand   maintc- 
being  made,  neither  the  governor  nor  the  state  can   fe^^ra^^ 
be  coerced  by  writ  to  make  the  surrender^TA.  simi-   authority 
lar  distinction  has  been  taken  in  respect  to  the  clause  Tertibie. 
prohibiting  the  passage  of  state  laws  impairing  the 
obligation  of  contracts.     No  one  pretends  that  a  state  can  be 
enjoined  from  passing  such  a  law.     What  is  decided,  and  all 

I  Mr.  Webster,  in  his  second  speech  range,  among  which  were  Massacha- 
on  Foot's  resolution,  exhibits  with  great  setts  and  South  Carolina.  They  are 
felicitj  this  correlation  of  diversity  and  personified  as  heroes,  forming  distinct 
unity.  "  I  claim  them,"  he  says,  personalities,  while  Washington,  re- 
speaking  of  eminent  Soath  Carolina  presenting  the  supreme  hero  of  nation- 
statesmen,  '*  for  countrymen,  one  and  ality,  also  a  distinct  personality,  de- 
all,  the  Laurenses,  the  Rutledges,  the  pends  on  them,  separate  yet  united, 
Finckneys,  the  Sumpters,  the  Marions,  for  the  maintenance  of  their  common 
i^mericans  all,  whose  fame  is  no  more  liberties.  '^Shoulderby  shoulder  they 
to  be  hemmed  in  by  state  lines,  than  went  through  the  Revolution,  hand  in 
their  talents  and  patriotism  were  capa-  hand  they  stood  round  the  administra- 
ble  of  being  circumscribed  within  the  tion  of  Washington,  and  felt  his  own 
same  narrow  limits."  Yet  while  there  great  arm  lean  on  them  for  support." 
was  one  nationality,  there  was  a  series  '  Kentucky  v,  Dennison,  24  How. 
of  states,  independent  each  within  its  66 ;  tn/ra,  §  547. 
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that  is  decided,  is  that  all  such  laws  when  passed  are  invalid.' 
So  it  is  as  to  laws  impairing  civil  rights;*  and  so  it  is  with 
regard  to  secession.  V^  state  could  not  be  enjoined  from  pasft- 
ing  an  ordinance  of  secession.  But  such  an  ordinance,  i 
passed,  would  be  invalid.^  It  is  true  that  it  has  been  sai 
that  to  maintain  by  force  in  a  particular  state  Federal  au- 
thority is  virtually  to  coerce  such  state.  In  one  sense  this  is 
true,  since  Federal  authority,  if  resisted,  can  be  maintained 
in  such  a  way  as  to  exact  obedience  even  if  the  whole  state 
were  engaged  in  the  resistance.  This  might  be  in  any  one  of 
the  following  ways:  (1)  Payment  of  debts  due  the  Federal 
government  for  customs  or  other  dues  may  be  com{)elled  by 
military  force,  if  the  civil  authority  is  not  sufficiently  strong 
for  the  purpose.  (2)  Litigation  in  conflict  with  Federal 
supremacy  may  be  removed  to  the  Federal  courts.  (8)  State 
legislation,  whether  through  constitutional  conventions  or 
legislatures,  may  be  declared  unconstitutional  by  the  Federal 
courts,  and  any  action  under  such  legislation  suppressed  by 
the  whole  force  of  the  Federal  government.  (4)  The  same 
force  may  be  used,  as  it  was  by  President  Washington  in 
the  whiskey  insurrection,  to  protect  the  due  service  of  writs. 
(5)  Parties  engaged  in  treasonable  conspiracies  against  the 
United  States  can  be  arrested  and  tried  for  treason,  even 
th()us]:h  their  treason  should  consist  in  disaftected  legislative 
action ;  and  by  a  repeal  of  the  habeas  corpus  act,  under  the 
authority  of  congress,  such  parties  may  be  constitutionally'' 
imprisoned  until,  danger  being  over,  the  free  action  of  the  writ 
should  be  restored.  There  is  no  point,  in  tine,  as  to  which  the 
authority  of  the  Federal  constitution,  in  all  matters  within 
the  range  of  that  authority,  cannot  be  enforced  without  in 
any  way  breaking  into  the  independent  authority  of  the  states 
as  secured  by  the  constitution  ;  and  if  the  enforcing  obedience 
from  the  citizens  of  a  state,  within  such  range,  is  to  be  re- 
garded as  coercion  of  a  state,  then  coercion  of  a  state  is 
within  the  powers  of  the  Federal  government  as  given  by  the 
constitution.    But  there  is  another  sense  in  which  coercion  of 

1   In/ra,  §§  477  et  saj.  •  See  Texas  i*.  White,  7  WaU.  700. 

«  Infra,  §  586. 
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a  state  is  entirely  outside  of  the  range  of  the  Federal  govern- 
ment. The  states,  under  the  constitution,  are  not  distinct 
personalities  capable  of  being  sued.  Even  when  a  positive 
duty,  as  was  the  case  in  reference  to  the  delivery  of  fugitives 
for  labor,  and  is  still  the  case  in  reference  to  fugitives  from 
justice,  is  imposed  upon  a  state  executive,  he  cannot,  as  we 
have  seen,  be  compelled  by  Federal  force,  so  it  has  been  decided 
by  the  supreme  court  by  a  unanimous  vote,  to  perform  such 
duty.*  It  is  possible,  indeed,  to  wage  war  against  a  foreign 
state ;  but  for  the  Federal  government  to  wage  war  against  a 
state  in  the  Union  as  a  foreign  state  would  be  to  acknowledge 
such  state  as  foreign;  and,  in  the  late  civil  war,  to  acknow- 
ledge one  of  the  southern  states  as  foreign  would  have  been 
to  have  acknowledged  the  validity  of  its  secession.  The  re- 
construction constitutional  amendments  expressly  repudiated 
this  assumption.  These  amendments  were  adopted  by  the 
votes  of  the  states  which  had  taken  part  in  the  insurrection. 
Their  independent  sovereignty,  so  has  it  been  since  then  re- 
peatedly held,  has  been  never  extinguished,  though  their  rela- 
tions to  the  Federal  government  were  temporarily  suspended. 
If  "coercion  of  a  state"  implies  the  right,  as  it  would  were 
we  speaking  of  a  foreign  power,  to  conquer  such  a  state  and 
reduce  it  to  a  dependency,  then  the  southern  states,  so  it 
might  have  been  argued,  bore  to  the  United  States,  after  the 
-war,  the  relation  of  Poland  to  Eussia.  Such  a  charge,  how- 
ever, would  not  only  have  imposed  on  the  Federal  govern- 
ment a  burden  of  responsibility  and  of  discontent  under 
which  it  might  have  been  crushed,  but.  would  have  been  in 
antagonism  to  the  fundamental  covenants  of  the  Federal 
constitution.  That  constitution,  to  repeat  once  more  the 
words  of  Chief  Justice  Chase,  established  "an  indestructible 
union  of  indestructible  states. "^ 

§379.  From  the  fact  that  the  residuum  of  sovereignty  is  de- 
posited by  the  constitution  in  the  states,  while  the   ^,   ,, 
specitic  grants  of  power  made  by  it  are  given  to  the   tioDH  in 
general  government,  it  follows  that  the  limitations   tiou  apply 

1  Kentucky  r.  Dennison,  24  How.  66.    Buchanan,  ii.  315  ;   and  letter  of  Mr. 
•  See  infra,  §  593 ;  Keith  r.  Clark,  97    Curtis  in  Philadelphia  Times  of  Sept. 
U.  8.  461 ;   and  see  Curtis's  Life  of    1,  1883. 
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to  general     imposed  bv  the  constitution  are  limitations  on  the 

govern-  ^  •' 

ment  un-      general  government  and  not  limitations  on  the  states 
p  "Jiy'ap.    unless  otherwise  provided.     In  other  words,  the  con- 
^tates^^  ^**®   stitution  says  to  the  general  government, "  you  are  to 
4  have  certain  powers,  in  respect  to  which  you  are  to 

e  absolute,  subject  to  certain  restrictions,  while  all  the  re- 
maining powers  of  government  are  given  to  the  states."  It 
is  true  that  the  states  are  put  under  restraints,  but  for  such 
restraints  to  operate,  the  states  must  be  specifically  named. 
Unless  they  are  named,  the  limitations  only  apply  to  the  gene- 
ral government.^ 

§  380.  How  far  necessity  is  a  defence  for  an  unlawful  act  ia 

elsewhere  noticed  ;^  and  it  will  be  seen  that  when 

does  not       either  an  individual  or  a  nation  can  only  be  extri- 

consfituu      cated  from  some  enormous  evil  by  violent  action 

tionui  limi-   towurds  another,  such  action  is  excusable.     In  Great 

tations  but 

varyiiie:  Britain,  there  being  no  written  constitution  re- 
unfold  stricting  the  powers  of  government,  the  ministry 
them.  £^j,  ^j^^  |.jj^^^   being,   in  cases  in  which  a  supposed 

necessity  requires  action  not  justified  by  law,  take  such  action 
and  then  apply  to  parliament  for  indemnity.  This  course  can- 
not be  adopted  in  the  United  States,  congress  having  no  power 
to  pass  indemnity  statutes,  and,  in  cases  conflicting  with  the 
constitution,  having  no  power  to  condone  the  transgression  of 
a  constitutional  liniitation.  Aside  from  this  distinction,  our 
constitution  within  its  range  is  supreme.  Hence  necessity,  no 
matter  how  urgent,  will  not  excuse  the  suspension  of  any  of 
its  limitations  by  either  executive  or  legislature;  and  any 
such  suspension  w^ill  be  held  void  by  the  supreme  court.  For, 
independent  of  the  fact  above  noticed  that  the  constitution  of 
the  United  States  is  not  only  absolute  but  precise,  and  cannot 
without  usurpation  be  dispensed  with,  there  is  a  material  diff- 
erence between  necessity  as  an  excuse  for  defence  to  a  personal 
attack  and  necessity  as  an  excuse  for  unconstitutional  abroga- 
tion of  a  law.  The  first  is  a  right  which  the  law  itself  con- 
cedes.  The  second  is  a  usurpation  by  which  all  law  is  annulled. 

1  Twitchell  v.   Com.,  7  WaU.  321  ;        «  See,  incidenUUj,  swpra,  §§  148, 178, 
Edwards   v.    EUiott,     21   Wall.    532;     210. 
Walker  v.  Sauvinet,  92  U.  S.  90. 
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*'  Such  a  doctrine  leads  directly  to  anarchy  or  despotism,  hut 
the  theory  of  necessity  on  which  it  is  based  is  false ;  for  the 
government  within  the  constitution  has'Ull  the  powers  granted 
to  it  which  are  necessary  to  preserve  its  existence,  as  has  been 
happily  proved  by  the  result  of  the  great  effort  to  throw  ofi 
its  just  authority."*  But  while  necessity  does  not  abrogate 
constitutional  limitations,  their  meaning,  when  couched  in 
general  terms,  is  unfolded  under  the  action  of  changing  con- 
ditions.* "The  constitution,"  said  Mr.  Clay,  in  a  speech 
made  in  1816,  "  never  changes ;  it  is  always  the  same,  but  the 
force  of  circumstances  and  the  lights  of  experience  may  evolve  to  the 
fallible  persons  charged  with  its  administration  the. fitness  and 
necessity  of  a  particular  exercise  of  constructive  power  to-day, 
which  they  did  not  see  at  a  former  period."*  It  is  true  that 
in  this  ivay  prohibitions  of  the  constitution  cannot  be  over- 
leaped. No  change  of  conditions,  for  instance,  can  operate 
to  abrogate  the  provisions  of  the  constitution  prohibiting  the 
establishing  of  religion ;  the  taking  of  life,  liberty,  or  property  M 

unless  by  "  due  process  of  law  ;"  the  deprivation  of  civil  equal- 
ity, the  restriction  of  freedom  of  petition  or  of  speech.  On  the 
other  hand,  the  clauses  conferring  on  the  Federal  government 
prerogatives  essential  to  its  empire,  are  in  the  nature  of  blank 
jvowers,  to  be  filled  up  by  the  unconscious  legislation  of  eras.* 
Thus  the  power  to  make  treaties  holds  in  it  dormant,  until  the 
due  period  arrives,  the  power  to  make  treaties  of  annexation ; 
in  the  term  "  commerce,"  lies  dormant  not  merely  commercial 
dealings  on  the  high  seas,  as  was  at  first  supposed,  but  commer- 
cial dealings  on  the  great  rivers  forming  the  avenues  of  busi- 
ness between  states  ;^  in  the  term  "  post  roads"  lie  dormant 
steamboat  lines  and  telegraph  wires.*  There  must,  from  the 
nature  of  the  case,  be  in  the  constitution  of  an  empire  elas- 

■  Hilligan,  ez/Nzr^e,  4  Wall.  2.  tation  in  delegating  the  power,  had 

s  SuprOf  §§  19-22.  in  contemplation    the    Atlantic  coast 

*  See  Garland's  Life  of  Randolph,  ii.  only.**     But  ho  argues  that  the  vast 
76.  amount  of  interstate  business  on  that 

*  Supra,  §§  19-22 ;  tn/ra,  §  596.  river  puts  it  on  the  same  footing  as  the 

*  "It  Ib  admitted/'  says  Mr.  Cal-  ocean. 

honn  in  hia  report  on  the  Memphis        *  See  suprUy  §§  21  et  seq,;  infra j  §§ 
Memorial  in  1846  (5  Calhoun's  Works,    446  et  seq. 
268),  **  that  the  framers  of  the  consti- 
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ticity  in  all  powers  distinctively  imperial;  while  in  an  em- 
pire which  is  a  confederation  of  sovereign  states  peopled  by 
freemen  of  English  traditions  there  must  be  a  strict  mainte- 
nance of  the  rights  of  the  states  in  all  matters  municipal,  and 
an  absolute  guarantee  of  the  rights  of  personal  liberty,  of  seca- 
rity  of  proi^rty,  and  of  equality  in  the  eye  of  the  law.     With- 
out freedom  of  imperial  development  within  its  orbit  there 
would  be  no  government  fitted  for  the  American  people ;  with- 
out absolute  guarantee   of   state   and   personal  sovereignty 
within  their  orbits  there  would  be  no  American  people  fit  to 
be  governed.^ 

*  The  importance,  on  the  one  side,  of  shows   the  territorj  oecnpied  by  the 
elasticity  in  the  terms  giving  imperial  states  by  a  narrow  strip  of  color  ex- 
powers,  and  on  the  other  side,  of  rigor  tending   along  the  Atlantic  coast  be- 
in  the  terms  securing  state  sovereignty  tween  the  Allegheny  moantains  and 
and  individual  rights  is  shown  by  the  the  sea.     This  belt  is  lightly  tinted  on 
following  table : —  its  interior  edge,  towards  the  moan- 
Population  of  U.  S.  in  1790,     3,929,214  tains,  as  showing  a  thin  popolation, 
**         <*         in  1880,   50,155,783  and  is  deep  in  color,  to  show  denser 
Receipts  of  U.  S.  in  1792,      $3,442,070  population,  only  on  the  immediate  rim 
**        *<         in  1882,  $220,410,730  of   the  sea.    All  other  parts  of  the 
Number  of  post-offices  in  1790,           75  country,   except   two  or  three  small 
**           *<            in  1882,    46,231  patches  on  the  Ohio  River,  are  blank 
Miles  of  post-routes  in  1790,           1,875  and  uncolored,  there  being  no  appre- 
*•           *»         in  1882,       343,618  ciable  white  population.    In  1800  there 
Cotton  crop  1829,              870,415  bales,  is  a  thin  line  of  color  leading  down  the 
''          1882,           5,435,845  bales.  Ohio  River  Valley  to  the  Mississippi, 
Wheat,  exports  of  1821,           $178,314  with  a  few  little  patches  beyond.    The 
'<          ''             1881,    $167,698,485  coast  line  of  population  had   also  at 
Coal,  production  of,  1790,  none  for  use.  some  points  pressed  over  the  Allfghe- 
Tons  produced  in  1881,  76,221,934  nies,   and   in   upper    New   York    and 
Petroleum  not  exported  till  1862.  Northwest  Pennsylvania  had  reached 
Exports  in  1882,                   $51,232,706  the    lakes.      When    the  observations 

were  taken  in  1810,  it  was  found  that 

there  was  a  farther  westward   exten- 

States  since  added  1,200,000,000  acres,  sion  along   the  lakes  down   the  Ohio 

Sail,  1789,  201,562  tons,  and  south  of  that  stream,  and  at  the 

1882,  4,165,933  tons,  mouth  of    the    Mississippi,    a  settled 

Railroads,  miles  in  operation —  population  was  for  the  first  time  seen. 

In  1821,  23  In  1820  it  was  found  that  there  was 

In  1882,  127,830  an  advance  of  population  on  all  these 

The  expansion  of  the  country  terri-  lines,  and  connection  was  formed  be- 

torially  is  shown  by  the  maps  i^ublishcd  tween  the  Louisiana  settlement  and 

in  the  United  States  census  reports  of  those  on  the  Ohio  River.     In  1830  the 

1882.    A  map  of  the  country  in  1780  general   westward   boundary  was  the 
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§  881.  It  does  not  follow  that  because  a  power  is  given  to 
the  general  government  it  is  exclusively  in  that  government. 

Missiflsippi,  instead  of  the  Alleghenies,    Union  of   1880  iu  its  characteristics 
as  in  1790.    When  tlie  observation  was    essentiaUj  different  from  that  of  1790. 
taken  in  1840,  it  was  found  that  the    It  is  true  that  the  English  tongue  is 
vacant  unoccapied  spaces  east  of  the    stiU  the  common  tongue,  and  English 
^lississippi,  which  even  in  1830  formed    traditions  mould  popular  habits,  tem- 
nearly  half  of  the  entire  area,  were  filled    per,  policy,  and  law.    It  is  true  that  the 
up  ;  and  the  western  boundary  was  ex-    Indians  renlain  among  us,  as  insoluble 
tended  four  degrees  west  of  the  Missis-    as  ever.      But    the    Chinese,   a  race 
sippi.     The  observations  of  1850  and    equally  insoluble,   though   in  a  new 
1860,  as  given  in  the  maps,  showing    line,  has  been  added,  and  the  negro 
the  condition  of  the   country  at  the    race  has  been  moved  from  a  position 
time  of  the  census  of  those  years,  indi-    of  slavery,  or  sul>ordi nation,  to  one  of 
<!ate  an  extension  rather  vertical  than    civil  equality  ;  and  its  citizenship  and 
lateral :  there  are  not  such  vast  areas    right  of  suffrage  have  been  established 
of  new  country  occupied,  but  the  deep-    bylaw.    Nor  is  this  all.     New  Indus- 
ened  color  of  the  maps  speaks  of  thicker    triee  have  sprung  up  which  have  en- 
layers  of  population  in   the  occupied    tirely  changed    the   relations  of   the 
tracts.      In  1870  the  map  shows  that    country  to  the  rest  of  the  world.     In 
the  stream  torrent  of  population  had,     1790  cotton  was  not  exported,  nor  was 
as  if  by  a  freshet,  surmounted,  in  their    wheat,  nor  was  coal  oil,  nor  were  the 
aoeessible  passes,  the  Rocky  Mountains,    precious    metals.      Now  the  precious 
and  had  descended  and  collected  in    metals  from    this  country  determine 
pools  on   the  Pacific  coasts.     East  of    the   balance  of   the  currency  of   the 
the  97th  degree  the  whole  territory,    countries  of  Europe  ;  its  coal  oil  lights 
as  depicted  on  the  map   for  1870,  is    their   homes ;    its  wheat  keeps  their 
covered  with  tints,  showing  by  their    populations  from  starving ;    its  cotton 
depth  a  population  of  greater  or  less    supplies  their  clothes.     It  was  once 
density ;    tlie    only    patches    bare  of    said  that  wine  was  the  single  produce 
population  being   the   swamp   glades    with   which   this    country  could    not 
of    Louisiana    and   Florida,    and   the    supply  Europe ;  yet  now  it  seems  that 
Adirondacksof  New  York.    West  of  the    the  vineyards  of  California  are  about 
97th  degree  population  is  strung  like    to  supplement  the  waning  capacity  of 
beads  along  the  great   water-courses    those  of  France. 

and  mountain  passes,  or  gathered  in  It  would  have  been  impossible,  if  the 
larger  masses  at  the  Pacific  ports.  In  constitution  had  laid  down  the  mode 
1880,  the  deepening  color  over  the  whole  in  which  the  powers  of  government 
area  indicates  an  almost  unbroken  were  to  be  exercised,  for  ligatures 
growth  of  population,  varying,  how-  which  would  have  fitted  1790  to  have 
ever,  in  density  with  the  opportuni-  fitted  1880.  And  we  must  conclude 
ties  of  local  activity ;  while  along  the  that  for  the  constitution  of  a  system  so 
Pacific  coasts,  states  of  immense  size  colossal  in  structure  and  yet  so  expan- 
are  growing  up.  And  this  vast  expau-  sive  in  its  integral  elements,  it  is  essen- 
Bion  of  territory  and  increase  of  popu-  tial  that  there  should  be  (1)  elasticity 
lation  have  been  accompanied  by  in  powers  distinctively  imperial;  (22) 
changes  of  condition  which  make  the    Maintenance  of  state  sovereignty  hj 
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If  the  exercise  of  the  power  is  prohibited  to  the  states,  then 
Powers  of  ^^^  power  18  one  which  the  general  government  alone 
suteand  can  excrcise.^  But  where  there  is  nosoch  exclusion 
fro\^era-  of  state  jurisdictioA^'^'ancl  when  the  wrong  to  be 
^^concur^  remedied  is  one  against  tj)e  state  as  well  as  against 
rent.  ^he  general  government/then  the  prevalent  opinioD) 

is  that  the  wrong  may  be  redressed  by  state  courts.  So  far  asj 
concerns  criminal  prosecutions,  the  law  may  be  thus  stated: — 

(1)  Congress  cannot  constitutionally  confer  on  a  state  court 
jurisdiction  over  offences  exclusively  against  the  Federal  gov- 
ernment. Statutes  conferring  such  jurisdiction  do  not  bind 
the  state  courts  as  snch.' 

(2)  Offences  which  directly  affect  a  state  or  its  population  are 
cognizable  in  the  state  courts,  unless  the  exercise  of  such 
jurisdiction  by  the  states  is  prohibited  by  the  constitution.' 

(3)  When  jurisdiction  of  an  offence  against  Federal  laws  is 
given  to  the  Federal  courts  by  congress,  the  state  courts  can- 
not take  cognizance  of  it  unless  jurisdiction  be  given  them 
by  act  of  congress.* 

(4)  An  offence  may  be  indictable  in  one  aspect  against  the 
United  States,  in  another  against  a  particular  state,  in  which 
case  it  may  be  prosecuted  in  either  jurisdiction.* 

§  382.    In    matters   of  distinctively   state   procedure,  the 

6ui)reme  court  of  the  United  States  will  follow  the 

foYiowwTas    rulings  of  the  supreme  court  of  the  particular  state.* 

to  state        It  has,  therefore,  been  held  that  the  supreme  court 

procedure.  .  ,  *        , 

of  tlie  United  States  is  bound   by  the  decisions  of 
state  supreme  courts  on  the  question  whether  statutes  of  such 

which  only  can  be  preserved  tliat  dis-  counterfeiting,  see  Prigg  r.  Com.,  16 

tribution   of   sovereignty   essential   to  Pet.  539  ;  Fox  r.  Ohio,  5  How.  U.  S. 

liberal  imperialism;   (3)  Maintenance  410;     Com.    v.   FuUer,    S    Met.    313; 

of    those    in<lividual    rights    without  Manly  v.  People,  3  Seld.  295;  Back- 

which  no  government  would  be  worth  waiter  r.  U.  S.,  11  S.  k  R.  193;  Romp 

preservation.  v.  Com.,  30  Peuna.  St.  475  ;  Sutton  r. 

'  Sturgess  r.  Crowinshiild,4Wheat.  State,  9  Ohio,  133;  Jett  v.  Com.,  18 

122.  Grat.  733;  Waldo  v.  Wallace,  12  Ind. 

2  ////>«,  §  f>24.  569.     See,  however,  tn/ro,  §§  444,  534. 

•  See  Whart.  Cr.   Law,  8th   ed.,  s^§  *  Infra,  §§  444,  524. 

256  ti  seq.y  where  the  authorities  are  •  /'j/Vo»  §  ^^  I  Whart.  Crim.  PI.  and 

cited;    Com.   r.    Barry,   116   Mass.   1.  Pr.,  §  442. 

That  this  is  the  case  with  coining  and  *  Infra,  §  526. 
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etateff  have  been  enacted  in  compliance  with  the  state  consti- 
tution ;*  and  so  in  all  matters  not  involving  Federal  issues,' 
But  it  is  otherwise  in  matters  of  substantive  law.* 

§  383.  It  will  be  seen  that  treaties  as  well  as  statutes,  when 
emanating  from  the  general  government  within  its   ^^^^^,5^ 
constitutional  orbit,  are  part  of  the  supreme  law  of  *n*i  s^at- 

,      ,       ,       ___,  *  ,  _  ,  ,         utes  come 

the  land.     When  a  statute  and  a  treaty,  adopted  by   in  pan 
the  general  government,  or  two  successive  statutes,   the7atea° 
come  ill  collision,  it  is  the  last  in  date  that  prevails.*  prevails. 
How  far  treaties  ai*e  self-acting^  is  considered  in  a  future  sec- 
tion.*    But,  unless  there  is  a  plain  conflict  between  a  statute 
and  a  treaty,  neither  will  be  construed  to  override  the  other.* 
S  384.  When  a  statute  is  susceptible  of  two  pro-  ^ 

^  ,  *  Preaump- 

bable  interpretations,  by  one  of  which  it  is  uncon-   tion  is 
etitutional,  and  by  the  other  of  which  it  is  consti-  constitu.*^ 
tutional,  the  latter  will  be  preferred/  tionaiity. 

^  In/roL,  §  603 ;  Railroad  Co.  v.  Qeor-  nor  refuse  to  give  effect  to  a  law  of 

gia,  98  U.  S.  359.  congress,  however  much  it  may  seem 

«  Fairfield  r.  Gallatin,  100  U.  S.  47.  to  conflict  with  the  stipulations  of  the 

•  Infra,  §  526.  treaty.     Whether  a  treaty  has  been 

*  Infra,  §§  62S€iseq.  Foster  v.  Neil-  violated  by  our  legislation,  so  as  to  be 
"^^on,  2  Pet.  254 ;  The  Cherokee  Tobacco,  the  proper  occasion  of  complaint  by 
^>11  Wall.  616 ;  Taylor  v,  Morton,  2  Curt*'  the  foreign  government,  is  not  a  judi- 

C  C.  454 ;  Langford  v.  U.  S.,  12  N.  &  Hr  cial  question.     To  the  courts  it  is  sim- 

338 ;  Baker  r.  Portland,  5  Sawyer,  566s  ply  the  case  of  conflicting  laws,  the 

Ropes  9.  Clinch,  8  Blateh.  C.  C.  304 ;  last    modifying    or    superseding    the 

The  Clinton  Bridge,  1  Woolworth,  150r  earlier."     S.  P.,  Bdye  v.  Robertson, 

In  Ah  Lung,  cii  re,  18  Fed.  Rep.  28t  Blatchford,  J.,  IG  Rep.  547.    This  was 

6.  C,  under  name  of  Pong,  in  re,  17  recognized  on  all  sides  to  be  the  case 

"Cent.  L.  J.  310,  it  is  said  by  Field,  J. :  with  Jay's  treaty,  which  modified  the 

"An  act  of  congress,   then,  upon  a  prior  legislation  of  congress  as  to  the 

subject  within  its  legislative  power  is  relations  of  the  United  States  to  Great 

as  binding  upon  the  courts  as  a  treaty  Britain. 

on  the  same  subject.     Both  are  bind-  *  Infra,   §    506.      As   to  conflicting 

ing,  except  as  the  latter  one  conflicts  action  of   legislature  and  executive, 

or  interferes  with  the  former.     If  the  see  infra,  §  388. 

nation  with  whom  we  have  made  the  *  Leavenworth  R.  R.   t;.   U.  S.,  92 

treaty  objects    to   the  action  of   the  U.  S.  733;  Chin,  in  re,  18  Fed.  Rep. 

legislative  department,  it  may  present  306.     That  a  Federal  treaty,  if  consti- 

its  complaint  to  the  executive  depart-  tutional,  overrides  a  conflicting  state 

ment,  and  take  such  other  measures  statute,  see   Mager,  succession  of,  12 

as  it  may  deem  that  justice  to  its  own  Rob.  La.  584  ;  People  v.  Gerke,  5  Cal. 

citisens    or    subjects    requires.      The  381. 

eonrts  cannot  heed   such  complaint,  ^  Infra,  §  606. 

453 


§  388.]  COMMENTARISS  ON  LAW.  [OHAP.  YL 

Uncoiwti-  §  385.  When  astatate  is  divisible, such  portions  of 
^art*of ^8U  ^^  *®  ^^^  unconstitutional  may  be  discharged  as  sar- 
tutc maybe  plusagc  without affccting the  remainder.'  It  ib  other- 
surplusage,  wise  when  the  statute  is  not  susceptible  of  such  diyi- 
sion,  but  is  composed  of  interdependent  provisions.' 
§  386.  As  will  hereafter  be  seen  more  fully,  the  courts 

Stat  te  ^^^'  ^^^  '^^^^  ^  statute  to  be  binding  unless  passed 
must  be  in  conformity  with  the  limitations  of  the  applies- 
tionaiiy  tory  Constitution.*  The  Federal  courts  will  in  this 
passed.  re3i>ect  follow  the  adjudications  of  the  state  courts 
having  jurisdiction,  though  not  so  far  as  to  unseat  title  ac- 
quired under  a  prior  decision  of  a  state  court  affirming  the 
constitutionality  of  the  passage  of  a  statute  afterwards 
declared  to  be  unconstitutionally  passed.* 

III.  Relations  of  Departments  op  Government. 

§  388.  There  are  many  cases  in  which  the  executive,  the 

Legislative  J^^i^^^^U  ^^^  ^^^  legislative  departnients  of  goveru- 
judiciai,        ment  act  on  common  g^round.     A  striking  illastra- 

and  cxecu-  .  «i«  i^  i-i         tt 

live  fui>c-  tration  of  this  may  be  found  in  the  electoral  com- 
kept^sepa^  mission  through  the  instrumentality  of  which  Mr. 
rate.  Ilaycs  was  declared  president  of  the  United  States. 

That  commission  exercised  functions  ordinarily  belonging  to 
the  executive  in  receiving  and  testing  election  returns.  It  ex- 
ercised legislative  functions  in  laying  down  the  law  applicable 
to  moot  elections.  It  exercised  judicial  functions  in  deciding 
the  several  questions  of  law  rising  in  the  contest.     If  we  reject 

1  Com.   r.  Ilitchings,  5  Gray,  482 ;  r.  Bumm,  83  Peno.  St.  237 ;  State  r. 

Middletown,  inre,  82  N.  Y.  196  ;  Fraser,  Allen,  2  MoCord,  55  ;  Gamble  r.  Mc- 

ex  parte,  54  Cal.  94;  Hinze  r.  People,  Cradj,   75  N.  C.  509;  Darb/  r.  Wil- 

92  111.  400  ;  Cooley  Const.  Lim.,  20S-  mington,  76  N.  C.  133  ;  State  r.  Clarke, 

14.  54  Mo.  17.    Bat  this  cannot  be  done 

'  Ibid. ;  Allen  v.  Louisana,  103  U.  S.  when    these    proyisions    qnalifj   the 

80.     Tliat  the  unconstitutional  provi-  whole    statute,    in    whioh    case  the 

sions  of  a  statute  when  divisible  may  whole  statute  falls.    State  r.  Perry,  5 

be  rejected   as  surplusage,  see  Bank  Ohio  St.  497 ;  Hinze  r.  People,  92  UK 

of   Hamilton   v.  Dudley,  2  Pet.  492;  406;    People  r.   Mahaney,   13    Mich. 

Yarmouth  v.  North  Yarmouth,  34  Me.  481 ;  Rood  v.  McCargar,  49  Cal.  117, 

411 ;  Fisher  v,  McGirr,  1  Gray,  1  ;  Ber-  •  Infra,  §  603. 

lin  V.  New  Britain,  9  Conn.  175  ;  Lea  *  Infra,  §§  480,  52G. 
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the  precedent  as  anomalous  and  unconstitutional,  we  Ae 
etill  met  by  the  union  of  judicial  and  legislative,  and  of 
executive  and  legislative,  functions  in  the  senate,  which  sits 
as  a  branch  of  the  legislature,  when  performing  its  ordinary 
duties,  as  a  judicial  body  when  the  president  of  the  United 
States  is  impeached,  and  as  an  executive,  when  acting  on  the 
appointments  sent  to  it  by  the  president  But  these  cases  are 
exceptional.  Asa  rule, judicial  or  executive, functions  can- 
not be  imposed  on  the  legislature,  or  legislative  or  executive 
functions  on  the  judiciary.^  Thus  it  has  been  held  that 
judges  cannot  be  required  to  exercise  the  functions  of  appraisers 
of  property;'  nor  to  act  as  agents  of  congress  in  determining 
what  is  an  appropriate  matter  of  legislation ;'  nor  to  appoint 
supervisors  of  elections  ;*  nor  to  take  management  of  corpora- 
tions except  through  receiverships."  The  legislature,  also, 
cannot  undertake  a  distinctively  judicial  act,*  as  the  determi- 
nation of  a  litigated  case,  or  the  granting  of  new  trials,  or  the 
taking  other  revisory  action  when  there  is  an  adequate  judi- 
cial remedy.^  Nor  can  a  legislature  constitutionally  divest 
existing  rights  by  prescribing  what  shall  be  conclusive  evi- 
dence;* nor  can  a  legislature  determine  what  instructions 
shall  be  given  in  a  litigated  suit  ]:)ending.*  A  statute,  also, 
directing  that  no  judgment  of  a  court  of  appeals  reversing  a 
judgment  of  the  supreme  court  shall  be  operative  unless  con- 
curred in  by  a  majority  of  the  judges  of  the  court  of  appeal, 
is  unconstitutional.^^    And  so  is  action  by  either  house  of  con- 

>  Kilbonm  p.  Thompson,  103  U.  S.  Northern   r.   Barnes,   2  Lea  (Tenn.), 

168;   State  p.  Doherty,    60  Me.  504;  603;   Little  Rock  R.  R.  v.  Payne,  33 

Denny  v.  Mattoon,  2  Allen,  3G1 ;  Mc-  Ark.  816. 

Daniel  r.  Correll,  19  111.  226.  f  Brent  v.  Chapman,  5  Cranch,  358 

«  Auditor  p.  Atchison  R.  R.  Co.,  6  Leffingwell  p.  Warren,  2  Black,  599 

Kans.  500.  Alexander  v.  Bennett,  60  N.  Y.  204 

•  U.  B.  p.  Ferreira,  13  How.  40.  state  p.  Jersey  City,  42  N.  J.  L.  47 

•  This,  however  (Supervisor's  Case,  De  Chastellux  v.  Pairchild,  15  Penn 
14  Mass.  247),  according  to  the  practice  St.  18 ;  Com.  p.  Halloway,  42  Penn.  St 
of  moBt  states,  does  not  preclude  the  446  ;    Baggs's  Appeal,   43  Penn.   St 
vesting  in  the  courts  of  the  appoint-  512;  Dorsey  v,  Gary,  37  Md.  64;  see 
ment  of  the  officers  of  charitable  and  Cooley^s  Const.  Lim.,  ch.  5. 

other  public  boards.  >  InfrUf  §  494. 

»  Heine  p.  Levee  Com.,  19  Wall.  655.        •  State  p.  Hopper,  71  Mo.  425. 

•  RatclUTe  p.  Auderaon,  31  Grat.  105;        »  Clepp  p.  Ely,  3  Dutch.  022, 
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gress  committiug  a  witness  for  contempt  in  refusing  to  answer 
as  to  a  matter  distinctively  judicial.^  This  limitation,  how- 
ever, does  not  preclude  legislatures  from  passing  curative  and 
remedial  acts  for  the  removal  of  clouds  on  titles  when  no 
vested  interest  is  thereby  impaired.' — Nor  can  the  legislature 
assume  what  are  distinctively  executive  functions.* — Nor  is  the 
executive,  as  to  matters  distinctively  executive,  subject  to  the 

1  Eilbonm  v.  Thompson,  103  U.  8.  the  negotiations  of  a  treatj.     This  it 

168 ;  infra,  §  397.    In  Massachusetts  a  can  only  do  bjr  refusing  to  appropriate 

statute  enacting  that  M.  and  W.  should  funds  required  bj  the  treatj ;  and  sach 

be  **  husband  and  wife  to  all  legal  in-  refusal  is  open  to  great  constitutional 

tents  and  purposes,"  M.  having  been  objections.    As  to  treaties  see  sn^frCf  $ 

preyiously  divorced  from  his  first  wife  383 ;  infra,  §  506. 
without  power  to  marry  again,   has        In   the  charge  to  the  jury  in   the 

been  held  unconstitutional.     White  v.  Dorr  Case,  the  chief  justice  of  Rhode 

White,  105  Mass.  325.    That  a  state  Island,  speaking  for  the  whole  court, 

can  divorce  by  legislative  act  unless  said:  ''Courts  and  juries,  gentlemen, 

the  procedure  be  given  by  the  consti-  do  not  count  votes  to  determine  whe- 

tution  to  the  judiciary  is  a  position  ther  a  constitution  has  been  adopted  or 

generally  accepted  in  this  country.    2  a  governor  elected  or  not.    Courts  take 

Story's  Const.   Law,   259 ;    Adams  v.  notice  without  proof  offered  from  the 

Palmer,  51  Me.  480;  Clark  v,  Clark,  bar  what  the  constitution  is  or  was, 

10  N.  H.  385;   White  v.  White,   105  and  who  is  or  was  the  governor  of  their 

Mass.    325;    Cronise    v.    Cronise,   54  own  state.    It  belongs  to  the  legislature 

Penn.  St.  255  ;   Carson  v,  Carson,  40  to  exercise  this  high  duty.     It  is  the 

Miss.  349.     Tliat  special  legislative  di-  legislature  which,  in  the  exercise  of  its 

vorces  are  unconstitutional  when  a  ju-  delegated  sovereignty,  counts  the  votes 

dicial   procedure   is   provided   for  the  and  declares  whether  a  constitution  be 

purpose   by  the   constitution,   see  Si>  adopted  or  a  governor  elected  or  not, 

mends    v.   Simonds,    103    Mass.   572 ;  and  we  cannot  revive  or  reverse  their 

Richeson  v.  Simmons,  47  Mo.  20.  acts  in  this  particular  without  usurp- 

«  /n/rrt,  §  567.  ing  their  power.    And  why  not  f     Be- 

■  "Whatever  power  or  duty  is  ex-  cause  if  we  did  so  we  should  cease  to 

pressly  given  to  or  imposed  upon  the  be  a  mere  judicial  and  become  a  politi- 

executive    department,    is    altogether  cal  tribunal  with  the  whole  sovereignty 

free  from  the  interference  of  the  other  in  our  hand ;  neither  the  people  nor 

branches  of  government."     Attorney-  the  legislature  would  be  sovereign  ;  we 

Qeneral  v.  Brown,  1  Wis.  513  ;  and  see  should  be  sovereign,  or  you  would  be 

State  V,  Kennon,  7  Oh.  St.  546;  infra,  sovereign."      **  Sovereignty  is    above 

§§  502,  573  €/ SC7.   See  Mr.  Buchanan's  courts  and  juries,   and  the  creature 

message  of  March  28,  1860 ;  2  Curtis's  cannot  sit  in  judgment  upon  its  crea- 

Life   of  Buchanan,    250.     Under   this  tor."     This  opinion  was  approved  by 

head  may  be  noticed  the  difficult  ques-  tie  supreme  court  of  the  United  States 

tions  arising  when  the  house  of  repre-  in  Luther  v.  Borden,  7  How.  1. 
sentatives  undertakes  to  interfere  with 
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control  of  the  courts.^  Hence,  "it  is  clear  that  the  legislature 
cannot  change  the  effect  of  such  a  pardon  (an  amnesty)  any 
more  than  the  executive  can  change  a  law."*  Nor  can  the 
executive  be  enjoined  by  the  courts  from  political  action  either 
at  home  or  abroad.* — How  far  the  legisla\;ure  can  leave  specific 
questions  to  popular  decision  will  be  hereafter  considered.* 

§  389.  Chief  among  the  checks  on  inconsiderate  legislation 
is  to  be  noticed  the  function  of  the  supreme  court    ,  , 

,        ,  Judiciary 

to  declare  acts  of  the  legislature  unconstitutional.'  cannot 
Several  interesting  questions  may  arise  as  to  this   matter** 
function.    The  first  is  that  though  when  a  statute   ^j'j^jjj^i 
is  held  to  be  unconstitutional  it  is  inoperative  in  the 
special  issue,  it  does  not  follow  that  a  decision  of  the  supreme 
court  as  to  the  constitutionality  of  certain  laws  precludes  the 
executive  or  the  legislature  from  subsequently  taking  an  in- 
dependent position.     Of  the  refusal  of  the  executive  to  be  so 
lK)und  we  have  several  instances.*      Thus  General  Jackson 
maintained,  and  maintained,according  to  the  views  heretofore 
expressed,^  rightfully,  that  the  decision  of  the  supreme  court 
of  the  United  States  afiirming  the  constitutionality  of  the 
Bank  of  the  United  States  did  not  prevent  him  from  vetoingi 
the  bill  for  the  bank's  recharter  in  part  on  the  ground  of] 
unconstitutionality ;  and  Mr.  Lincoln,  in  like  manner,  held 
that  he  was  not  bound  by  the  constitutional  rulings  of  the 
supreme  court  of  the  United  States  in  the  Dred  Scott  case. 
And,  secondly,  there  are  many  points  which  by  the  constitu- 
tion of  the  United  States  are  exclusively  for  the  executive, 
and  with  which  the  courts  cannot  interfere.     This  has  been 
held  to  be  the  case  with  the  power  of  pardoning,^  with  the 
action  of  the  executive  in  interposing  to  put  down  a  s^ate 
insurrection,'  and  with  the  action  of  the  government  in  recon- 

'  Infra^  §  513.  tion  was  political,  not  judicial.     See 

«  U.  S.  r.  Klein,  13  Wall.  128.  more  fully  infra,  §  593. 

*  MissiBsippi  v.  Johnson,  4  Wall.  475.  «  Infra,  §  601. 

In  Georgia  v.  SUnton,  6  Wall.  50,  the  >  Supra,  §  362. 

sapreme  court  of  the  United  States  re-  '  See  infra,  §  522. 

fused  to  grant  an  injunction  to  prevent'  ^  Supra,  §§  22,  388. 

Mr.   Stanton,   secretary  of  war,  fk-om  '  Supra,  §  ^88. 

carrying  into  effect  the  reconstruction  *  Luther  v,  Borden,  7  How.  1  ;  Mis- 

aots,  the  ground  heing  that  the  ques-  sissippi  v.  Johnson,  4  Wall.  475. 
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struction  after  an  insurrection,  so  far  as  concerns  the  merely 
{K)Iitica1  rights  of  states  as  distinguished  from  the  rights  of 
individuals.'    It  is  also  conceded  that  among  political  ques- 
tions, as  to  which  the  judicial  follows  tl|e  action  of  the  exe- 
cutive or  of  the  legislative  departments,  is  to  be  included 
that  of   the    recognition   of   the    inde{>endence   of  foreign 
powers;'   of  the  initiation  or  the  cessation  of/ war,  either 
civil  or  foreign  ;*  of  the  recognition  of  a  blockade  with  its 
conditions;^  and  of  the  due  appointment  and   reception  of 
foreign  ministers  and  consuls/ 

■  See  tn/ra,  §§  522,  593.  the  case,  and  that  negroes  were  dU- 

*f    >  Qelston  v,  Hoyt,  3  Wheat.  246  ;  1  zens  of  the  United  SUtes.    If  so,  Mr. 

Johns.  R.  543.  Jefferson  and  General  Jackson  were 

*  Georgia  v.  Stanton,  6  WaU.  50;  Justified  in  vetoing,  on  the  ground  of 

U.  S.  r.  Anderson,  9  WaU.  56 ;  Jones  nnoonstitationality,    acts    which  the 

V,  Walker,   2  Paine,   688 ;    U.   S.   v.  supreme  court  had  declared  to  be  oon- 

Bales  of  Cotton,  10  Int.  Rev.  Rec.  52.  stitutional. 

<  The  Mersey,  Bl.  Pr.  Ca.J87.     In        The  position  taken  by  both  was  that 

the  Protector,  12  Wall.  700,  the  court  the  president  could  adopt  all  oonstita- 

held  that  it  would  follow  the  executive  tional  modes  of  expressing  his  oppoii- 

in  determining  the   question  of   the  tion  to  what  he  deemed  an  unoonstitn- 

close  of  the  war.  tional  law.    But  neither  Mr.  Jefferson 

\-.  '  Foster  v.  Neilson,  2  Pet.  254.  nor  General  Jackson  refused  to  execate 

If  we  are  to  hold  that  a  ruling  of  a  law,  duly  enacted,  on  the  ground  of 
the  supremo  court  of  the  United  States  unconstitutionality ;  and  General  Jack- 
binds,   until   overruled   by   the  same  son,  though  holding  to  the  unconstitu- 
court,  not  only  all  the  other  depart-  tionality  of  the  Bank  of   the  United 
ments  of  government,  but  the  nation.  States,  scrupulously  complied  with  the 
then    the    decision   in  Dred  Scott  v,  exactions  of  the  statute  chartering  the 
Saudford,  19  IIow.  393,  that  the  Mis-  bank,  by  appointing  government  direc- 
souri  compromise  is  unconstitutional,  tors,  and  obeying  other  statutory  pre- 
was  law  at   least   until  the  adoption  scriptions.    The  position  of  both  Mr. 
of    the    fourteenth    amendment,    and  Jefferson  and  General  Jackson  was,  that 
thuE^bound  the  executive  and  legis-  if  the  charter  could  be  prevented  by  a 
lative  departments  until  that  period,  veto  on  the  ground  of  unconstitution- 
(See   infra,   §  464.)     Yet  Mr.  Lincoln  ality,  a  veto  should  be  interposed  ;  bat 
held,  and  held  justly,  that  the  decision  when  the  charter  was  formally  granted, 
in  that  disastrous  case,  though  made  then  the  executive  must  see  that  the 
by  judges  whose  purity  and  capacity  law  was  carried  out.    This  brings  xu 
entitle    them   to   all    reverence,    was  to  the  distinction  in  the  text  between 
based,  so  far  as  concerned  negro  citi-  matters  political  and  matters  judicial. 
zenship,  on  a  mistaken  interpretation  When  the  question  is  whether  a  par- 
of  the  constitution  ;  and  Mr.  Lincoln's  ticular  agency  ie-g>,  a  bank)  is  to  be 
administration   was    justified    at    the  put  into  operation,  then  the  issue  is 
very  outset  in  holding  that  such  was  political  as  to  the  constitutional  rela- 
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§  390.  The  refusal  of  the  courts  to  take  cognizance  of  poli- 
tical questions,  and  to  remand  such  questions  to  executive 

tions  of  which  the  executiye  and  leg^s-  ciaion  on  an  underlying  question  of  con- 
lative  departments  of  government  are  stitutional  law  no  such  finality  attaches, 
entitled  to  8i>eak.  When,  however,  the  To  endure,  it  mast  be  right.  .  .  • 
agency  is  pnt  into  operation  under  a  The'court  is  itself  inferior  and  subordi- 
statate,  then  issues  concerning  its  mode  nate  to  the  constitution  ;  it  has  only  a 
of  operation  are  matters  exclusively  of  delegated  authority,  and  every  opinion 
judicial  cognizance.  If,  for  instance,  contrary  to  the  tenor  of  its  commission 
the  supreme  court  of  the  United  States,  is  void,  except  as  settling  the  case  on 
had  declared  the  purchase  of  Louisiana  trial ....  To  say  that  a  court, 
unconstitutional,  it  is  not  likely  that  having  discovered  an  error,  should  yet 
Mr.  Jefferson,  with  the  senate's  confir-  cling  to  it  because  it  hks  been  once 
mation  of  the  treaty  to  sustain  him,  delivered  as  its  opinion,  is  to  invest 
would,  in  consequence  of  the  ruling  of  caprice  with  inviolability,  and  make  a 
the  supreme  court,  have  declared  the  wrong  judgment  of  a  servant  outweigh 
treaty  to  be  inoperative ;  and  it  is  clear  the  constitution  to  which  he  has  sworn 
that  the  supreme  court,  if  applied  to  obedience." — ''Next  to  the  court  itself, 
for  a  writ  to  enjoin  him,  would  have  the  men  who  framed  the  constitution 
said:  ''This  is  a  matter  with  which,  relied  upon  the  power  and  the  readiness 
no  matter  what  may  be  our  opinions,  of  congress  to  punish  through  impeach-^ 
we  cannot  interfere.''  (Marbury  v.  meut  the  substitution  of  the  personal 
Madison,  1  Cranch,  137  ;  Mississippi  v,  will  of  the  judge  for  the  law."  As  to 
Johnson,  4  Wall.  475.)  On  the  other  impeachment,  see  infra,  §  394. 
hand,  on  questions  as  to  the  titles  un-  That  the  supreme  court  is  not  the 
der  the  cession,  and  as  to  the  way  in  exclusive  arbiter  of  the  constitution- 
which  the  treaty  interfered  with  exist-  ality  of  an  act  is  further  illustrated  by 
ing  laws,  the  decisions  of  the  supreme  the  different  character  of  the  tests  of 
court  would  be  final.  See  infra,  §  394.  constitutionality  applied  by  tlie  su- 
"  The  decision  of  the  court  in  all  cases  preme  court  and  those  applied  by  con- 
within  its  jurisdiction" — says  Mr.  Ban-  gress.  The  supreme  court,  in  cases  of 
eroft,  when  commenting  on  the  debate  equipoise,  decides  in  favor  of  constitu- 
in  the  convention  on  the  judiciary  tionality.  (Fletcher  v.  Peck,  6  Cranch, 
clauses,  and  giving  an  abstract  of  their  87,  128  ;  infra,  §  606.)  On  the  other 
tenor  (2  Bancroft's  Hist.  Const.  198) —  hand,  it  is  the  duty  of  congress,  under « 
"  is  final  between  the  parties  to  a  suit,  similar  circumstances,  not  to  force  an 
and  must  be  carried  into  effect  by  the  act  through.  (See  Ck>oley's  Prin.  Con. 
proper  officers;  but,  as  an  interpreta-  Law,  154, citingOsburn v. Stoaley,  5W. 
tion  of  the  constitution,  it  does  not  bind  V.  85;  Kellogg  v.  State  Treasurer,  44 
the  president  or  the  legislature  of  the  Vt.  356.)  The  president,  who,  in  the 
United  States."  .  •  .  "The  force  exercise  of  his  veto  power,  acts  as  a  part 
of  a  judicial  opinion  of  the  supreme  of  the  legislative  department,  is  ordin- 
ooort,  in  so  far  as  it  is  reversible,  arily  bound  by  the  same  rule.  As 
reaches  only  the  particular  case  in  dis-  other  cases  in  which  the  president,  as  a 
pute ;  and  to  this  society  submits,  in  coordinate  branch  of  the  government, 
order  to  escape  from  anarchy  in  the  has  refused  to  be  bound  by  the  inter- 
daily  routine  of  business.     To  the  de-  pretation  of  the  courts,  may  be  men. 
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or  legislatnre,  as  the  case  may  be,  is  in  harmony  not  only 
Dmngerous  With  the  principle  that  the  political  and  judicial  de- 
conse-  partments  of  government  should  not  be  mineled,  but 

quencesof         .   ,       ,  .     .  ,  .     ,  .11 

Judicial  as-  With  the  conviction  that  to  vest  judges  with  the 
ofTuch^"  determination  of  political  issues,  does  not  make 
ftmctions.  political  questions  judicial,  but  makes  the  judicial 
office  political.  Political  question^,  as  a  rule,  when  forced  on 
the  courts,  have  been  decided  in  accordance  with  the  political 
views  of  the  judges.  In  the  early  part  of  the  reign  of  George 
III.,  for  instance,  when  the  question  of  general  warrants  was 
thrown  into  the  house  of  lords,  we  find  Lord  Mansfield,  who 
was  politically  a  tory,  uniformly  taking  the  tory  side  of  the 
question,  while  Lord  Camden,  who  was  politically  a  whig, 
took  the  whig  side.  When  O'Connell  was  prosecuted  by  a 
conservative  administration  for  sedition,  and  when  certain 
technical  questions  involving  the  regularity  of  .his  conviction 
came  before  the  house  of  lords,  we  find  the  whig  lords.  Den- 
man,  Campbell,  and  Cottenham,  voting  for  reversal,  and  Lord 
Lyndhurst,  conservative,  and  Lord  Brougham,  then  acting 
with  the  conservatives,  voting  for  affirmance.  In  our  own 
country  the  same  eftect  of  party  sympathy  has  been  exhibited 
in  all  cases  in  which  judges  have  been  compelled  to  decide 
political  issues.  During  the  war  of  1812,  the  federal  judges 
were  strictconstructionists,  so  far  as  concerned  the  war  power, 
while  the  democratic  judges  upheld  without  reservation  the 
war  power  claimed  by  the  administration.  During  the  late 
civil  war,  the  same  questions  were  again,  when  they  reached 
the  bench,  atiected  by  party  considerations,  at  this  time,  how- 
ever, the  democrats  being  usually  strict  constructionists,  their 
opponents  liberal  constructionists.  That  the  Dartmouth  Col- 
lege question  was  largely  affected  by  political  considerations, 
will  be  hereafter  incidentally  noticed  ;^  and  these  influences, 
beginning  at  the  argument  before  the  supreme  court  of  New 

tioned  General    Jackson's    action    in  ence  to  the  decision  of  Taney,  C.  J.,  in 

the  Cherokee  case  (Worcester  r.  Geor-  Merryman's  Case  (Taney's  Deo.,  246), 

gia,  6   Pet.  515  ;    1  Webster's  Works,  and  in  which  he  was  sustained  by  Mr. 

268),  and  President  Lincoln's  course  in  Binney  and  other  authorities.     Infra,' 

reference  to    the    suspension    of    the  §  536 ;  Whart.  Cr.  PI.  and  Pr.,  §  979. 

habeas  corpus,  in  which  he  refused  obedi-  ^  Infra^  §  483. 
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Haiupshiref  did  not  cease  to  operate  when  the  ease  was  before 
the  supreme  court  of  the  United  States.'  When  the  consti- 
tutionality of  the  conscription  laws  first  came  up  before  the 
supreme  court  of  Pennsylvania,  a  majority  of  one,  the  judges 
voting  according  to  their  party  proclivities,  pronounced  the 
laws  unconstitutional.  Shortly  afterwards  an  election  took 
place  in  which  a  republican  judge  was  substituted  for  one  of 
the  democratic  majority,  who  was  a  candidate  for  re-election, 
and  the  decision  on  a  re-argument  was  overruled  by  a  majority 
of  one.  When  five  judges  of  the  supreme  court  of  the  United 
States  took  their  seats  on  the  commission  by  which  the  con- 
test between  Mr.  Hayes  and  Mr.  Tilden  was  determined,  it  was 
found  that  the  judicial  members  of  the  court  voted  uniformly 
with  those  of  their  party  among  its  legislative  members  upon 
the  numerous  questions  of  technical  law  that  arose  during  the 
hearing.  It  is  remarkable  that  the  judges,  who,  in  this 
country  and  in  England,  have  thus  divided  under  the  influ- 
ences of  party  sympathy,  have  been  among  the  most  high- 
minded  and  impartial  magistrates  whom  either  country  has 
known.  That  when  they  took  up  political  questions  they 
felt  the  force  of  political  influences,  is  a  reason  which  weighs 
with  peculiar  potency  on  judges  themselves,  when  they  hold 
that  in  matters  political  the  courts  are  to  follow  the  law- 
making and  law-executing  departments  of  the  state.  A  ques- 
tion does  not  cease  to  be  political  when  transferred  from  con- 
gress to  the  bench.  But  the  bench  ceases  to  be  judicial  when 
it  takes  upon  itself  the  political  functionsof  executive  or  legis- 
lature. The  consequences  of  such  a  transfer  of  political  func- 
tions to  the  courts,  should  it  be  adopted  as  a  system,  would 
be  that  the  courts  would  lose  their  influence  as  arbiters  of 
law,  and  by  their  subjection  to  the  mutations  of  i>olitic8,  not 
only  would  one  of  the  great  conservative  checks  of  the  consti- 
tution be  lost,  but  the  popular  reverence  for  law  and  its 
ministers  would  be  shattered.  It  is  true,  that  these  remarks 
do  not  apply  to  cases  in  which  the  determination  of  a  point 
of  political  interest  is  necessarily  incidental  to  the  determi- 

>  See  partlcnlarly  Shirley^s  History    work  of  great  interest ;  Lodge's  Life  of 
of  Dartmouth  College  Cases,  1879,  a    Webster,  pp.  79  et  seq, 
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nation  of  a  pending  civil   issue;  and  it  is  trae,  also,  that 
most  of  the  illustrations  above  given,  fall  within  this  cate- 
gory.    But  what  has  been  said  is  of  weight,  when  the  ques- 
tion arises,  as  it  did  in  the  case  of  the  electoral  commission, 
whether  political  questions  shall  be  referred  to  particular 
judges  for  settlement,  or  when  it  is  proposed,  as  occasionally 
happens  in  some  of  the  states,  to  ask  the  opinion  of  the 
supreme  court  on  a  political  measure.    The  legislature  has  no 
more  constitutional  power  to  impose  legislative  functionson  the 
judiciary  than  it  has  to  assumejudicial  functions  for  itself. 
§  391.  It  is  also  settled  that  the  courts  will  not  attempt  to 
compel  the  attendance  in  court  of  the  chief  magis- 
I  Court  can-    tratc  of  the  country,  or  in  fact,  of  any  public  officer 

(  not  compel  ''  •'  ^ 

executive      whose  duty  to  the  public  requires  that  he  should  re- 

<  court,  or  "   main  at  a  specific  post.  .  Such  a  power  vested  in  the 

cfo8ure*of    judiciary  would'impair  the  coordination  of  the  two 

political       branches  of  the  ffovernment  as  well  as  subject  the 

secrets.  ° 

executive  to  inconveniences  which  might  serioaely 
injure  the  public  interests.  If,  as  Mr.  Jefferson  argued,  when 
the  attempt  waR  made  to  compel  his  attendance  at  Richmond 
on  the  trial  of  Burr,  the  executive  can  be  required  to  attend 
at  one  trial  he  can  be  required  to  attend  at  another,  and 
in  this  way  his  attention  might  be  compulsorily  withdrawn 
at  any  moment  from  public  business,  no  matter  how  disas- 
trous might  be  the  consequences.  Mr.  Jefferson,  in  that  case^ 
therefore,  announced  his  determination  not  to  permit  the 
enforcement  of  the  writ,  though  he  offered  to  be  examined  be- 
fore a  commissioner  at  Washington.  No  attempt  was  made  to 
coerce  his  attendance:^  and  the  tacit  recognition  thus  given  of 
the  exemption  of  the  chief  executive  from  attachment  has  been 
subsequently  followed  in  other  courts.'  Nor,  when  the  attend- 
ance of  subordinate  executive  officers  is  secured,  or  when  the 
chief  executive  waives  his  privilege  and  attends,  will  the 
court  exact  the  disclosure  of  matters  of  which  the  executive 
holds  the  publication  would  be  detrimental  to  the  public  in- 
terests.* 

>  See  Randall's  Jeff.,  iii.  216  ;  infra,        «  Whart.  on  Ev.,  §  604. 
§  513.  »  Whart.  on  Ev.,  §§  604  rt  seq. 
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§  892.  As  is  elsewhere  seen,  it  bas  been  deelnred  in  England 
that  a  statute  grossly  unjust  and   repugnant  to  courts  can- 
reason  may  be  delared  inoperative  by  the  courts.*  ?m1°u"^ 
There  is  no  case,  however,  of  the  English  courts  because 
annulling  a  statute  on  these  grounds ;  nor,  dfortiorij  ' 

can  we  hold  such  a  power  to  reside  in  the  courts  of  this 
country  in  cases  in  which  the  act  criticized  is'fiot  repugnant 
to  particular  constitutional  limitations.  The  very  fact  that 
there  is  a  constitution  limiting  legislative  power  is  an  impli- 
cation that  the  power  of  the  legislature  is  absolute  in  matters 
as  to  which  no  limitation  is  imposed.'  But  when  there  are 
conflicting  constructions  to  be  given  to  a  statute,  that  which 
is  most  consistent  with  justice  will  be  preferred.* 

§  893.  It  has  been  already  observed  that  among  the  dangers 
to  which  a  popular  government  is  exposed,  one  of  the 
most  serious  is  that  of  giving  immediate  efiect  to   rateiegis- 
transient  popular  impulses.*    That  this  is  a  great  itud?d^by^ 
defect  of  the  English  system  has  been  also  noticed.*  rfc*p»"ocai 

o  •'  checks. 

With  us  it  is  far  different.  Our  elections  ere  at 
periods  prearranged  by  our  fundamental  laws,  and  cannot  be 
sprung  on  us  by  dissolution  or  other  executive  appeal.  A 
sweeping  majority  in  favor  of  a  particular  party  may  be 
elected  this  autumn  to  the  house  of  representatives;  but  this 
majority  will  be  confronted  by  a  senate,  two-thirds  of  which 
represent  the  majorities  of  two  and  of  four  years  back.  Even 
the  new  senators  are  elected,  not  by  the  people  of  their  states, 
but  by  legislatures  which  are  not  necessarily  in  sympathy 
with  the  numerical  majority  of  the  state.  The  senate,  also, 
unlike  the  house  of  lords,  is  as  potent  a  factor  in  legislation 
as  is  the  more  popular  house;  and,  as  it  is  elected  by  the 
legislatures  of  the  states,  may  persistently  differ  in  party 
matters  from  the  majority  of  the  house.  This  has  often  been 
the  case.  During  General  Washington's  second  adminis- 
tration, the  house  of  representatives  on  the  important  issue 
of  Jay's  treaty,  opposed  the  administration,  while  it  was 
supported  by  a  majority  of  two-thirds  of  the  senate.    General 

»  See  infra,  §  608.  *  Infra,  §  362. 

•  Ibid.  »  Supra,  §§  18,  362 ;  Bagehot,  Eng. 

*  Infra,  i  615.  Const.,  261  et  seq. 
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Jackson,  though  invariably  supported  by  a  mnjority  of  the 
house  of  representatives,  and  though  commanding  imroeose 
majorities  in  the  electoral  college,  was,  daring  the  most  critical 
periods  of  his  administration,  held  in  check  by  an  adverse 
majority  in  the  senate,  by  .which  his  nominations  were  re- 
jected, and  measures  passed  by  the  house  in  conformity  with 
his  views  deviated.  Since  the  late  civil  war,  and  eminently 
in  the  great  crisis  which  terminated  in  the  inauguration  of 
Mr.  Hayes,  the  senate  and  the  house  have  been  frequently  in 
collision,  the  senate  rejecting  numerous  measures  passed  as 
necessary  by  the  house.  So  far  from  the  senate  losing  ground 
by  these  exercises  of  power,  as  would  be  the  case  mutatis  muian- 
dis  with  the  house  of  lords,  there  have  been  no  periods  in  our 
history  in  which  it  has  stood  higher  than  in  those  in  which 
it  has  thus  dissented  from  the  house ;  and  instances  are  fre- 
quent in  which,  in  cases  of  collison  between  the  senate  and 
the  house,  it  is  the  senate  which  has  been  finally  sustained  by 
the  people.  So  is  it,  also,  with  the  president's  veto.*  In 
England  the  veto  is  practically  obsolete;  in  this  country  its 
exercise  has  become  more  and  more  frequent,  and  so  far  from 
such  exercise  being  unpopular,  there  are  few  vetoes  which 
public  sentiment  has  not  ultimately  approved.  The  courts, 
also,  have  exercised  with  increasing  freedom  the  power  of 
rendering  statutes  inoperative  on  the  ground  of  unconstitu- 
tionality ;  and  their  action  in  this  respect,  f.  ^.,  in  annulling 
as  unconstitutional  the  statutes  establishing  military  tribunals 
in  peace,  and  those  interfering  with  state  supremacy  in  civil 
rights,  has  been  in  unison  with  the  popular  sense  of  what  is 
right  and  fit.  So  far  then  from  the  constituticm  permitting 
the  legislative  will  to  take  immediate  effect,  there  is  no  other 
country  with  free  institutions  which  subjects  legislation  to 
such  slow  tests,  and  which  appeals  so  patiently  and  gravely  to 
the  mature  conclusions  of  the  people  in  legislation  as  distin- 
guished from  their  immediate  impulses.  The  majority  of  to- 
day speaks  but  does  not  rule.  It  only  rules  when  it  coincides 
with  the  majorities  of  two  and  of  four  years  ago,  or  w*hen  it 
calls  to  its  aid  the  majorities   of  two  or  four  years  hence. 

>  Infra,  §§  398,  512. 
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And  even  then  its  action  is  open  to  be  defeated  by  the  veto  of 
a  president  elected  by  a  distinct  constituency,  or  by  its  rejec- 
tion as  unconstitutional  by  a  supreme  court  appointed  for 
life  by  the  president  and  senate.  There  is  no  country  which  so 
emphatically  maintains  the  doctrine  of  national  continuity 
as  does  the  United  States.^ 

§  394.    It  may  be  said  that  making  the  supreme  court 
arbiter  in  all  matters  of  litigation  involving  the   g^  ^^^^ 
constitutionality'^  of  Federal  or  state  laws,  srives  ab-  court  not 

1  1  mt  thereby 

solute  power  to  the  supreme  court.  The  answer  to  made  abso- 
this  is  twofold:  In  the  first  place,  the  action  of  ^"^* 
the  supreme  court  does  not,  as  we  have  seen,'  bind  the  other 
departments  of  government  in  matters  within  their  distinc- 
tive range.  In  the  second  place,  although  it  is  possible  for 
the  supreme  court  to  clog  the  wheels  of  legislation  by  undue 
exercise  of  its  power  in  declaring  statutes  unconstitutional^ 
the  remedy  is  obvious.  A  bare  majority  of  the  house  can 
im^^each ;  a  majority  of  two-thirds  of  the  senate  can  remove 
from  office. 

§  395.  The  senate  of  the  United  States  under  the  constitu- 
tion is  composed  of  representatives  of  the  states,  two 
members  being  elected  by  each  state,  but  at  differ-   thercpre- 
ent  periods,  arranged  in  such  way  that  the  terms  of  uie^tatM? 
one-third  of  the  senators  expire  once   every  two  JJI^jnate^*^ 
years.     The  vice-president  of  the  United  States  is   lej^siative 
president  of  the  senate,  but  has  no  vote  unless  the 

1  See  as  to  this  doctrine   Hooker's  ment  since  acts  of  parliament  make 

and  Bacon's  views,  supra,  §  86.  the  constitution.    But  in  France,  where 

The  clothing  the  judiciary  with  the  there  have  been  a  succession  of  written 

prerogative  of  refusing  eze^jution  to  an  constitutions,    superior,     one     would 

unconstitutional  statute  is  peculiar  to  suppose,  to  executive  and  legislature, 

this  country,  and  is  one  of  the  princi-  executives  and  legislatures  have  never 

pal  safeguards  of  the  permanency  of  hesitated  to  overstep  the  constitutional 

oor  constitution.    To  the  absence  of  a  limitation  when  they  have  had  an  im- 

tribunal    capable  of  exercising    this  portant  object  to  effect  thereby,  nor 

essential  function  may  be  attributed  has  there  been  any  pretence  that  they 

the  little  respect  paid  by  executive  could  be  restrained  in  such  action  by 

and  legislature  from  time  to  time  to  the  judiciary.     See  Lawrence,  Comm. 

the  constitutions  of  leading  European  snr  Wheaton,  iii.  50. 

states.    In  England  there  can  be  no  *  SupvOf  ^§  388  et  seq, 
▼iolation  of  the  constitution  by  parlia* 
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members  are  equally  divided.  He  decides  all  questions  of 
order,  subject  to  an  appeal  to  the  senate.  A  senator,  to  be 
eligible,  must  be  thirty  years  of  age,  and  must,  at  the  time  of 
his  election,  have  been  nine  years  a  citizen  of  the  United  States. 
The  ordinary  mode  of  election  of  a  senator  is  by  joint  ballot, 
though  the  practice  at  first  was  for  the  houses  of  the  legisla- 
ture to  sit  separately  in  this  as  well  as  other  legislative  func- 
tions, and  the  voting  to  be  continued  until  the  houses  should 
agree. — The  senate  has  coordinate  legislative  powers  with  the 
house,  with  the  exception  that  it  cannot  initiate  a  revenue 
bill.  Its  assent,  by  a  majority  of  two-thirds,  is  necessary  to 
the  ratification  of  treaties;  and  all  appointments  to  office 
must  be  with  its  '^advice  and  consent."  In  this  limitation, 
however,  the  term  *'  advice"  is  supposed  to  be  merged  in  con- 
sent, and  while  the  senate  may  reject  or  confirm,  it  no  longer 
^'advises,"  in  the  sense  of  counselling,  the  president  in  making 
bis  nominations.^ 

§  396.  The  house  of  representatives,  under  the  constitution. 
House  of  ^®  chosen  every  two  years  by  the  people  of  each  state 
repreecDta-    who  are  qualified  electors  of  the  most  numerous 

flvTAfi     elect— 

edbythe  branch  of  the  legislature  of  such  state.     The  time 

Btotee^fix-^  and  place  of  the  election  may  be  appointed  by  the 

fraucWse  legislature  of  each  state,  subject  to  the  supervision 

and  has  of  conffrcss ;  and  congress  has  exercised  this  super- 

cobrdiDate         .   .        °  '     .   .         ^i         ^     ^'        ^     u    u       '       ^     A' 

legislative  visioii  by  requiring  the  election  to  be  by  single  dis- 
choofees^its  tricts,  the  division  of  the  states  into  such  districts 
speaker  ^^  ^^  made  by  the  state  legislatures.  It  has  been 
held  by  the  supreme  court  of  the  United  States*  that 
an  act  of  congress  making  it  indictable  to  resist  a  Federal 
oflScer  of  election  for  members  of  the  Federal  house  of  repre- 
sentatives is  constitutional.  And  it  has  been  further  held* 
that  an  act  of  congress  is  constitutional  which  inflicts  penalties 
on  state  oflicers  of  elections  for  the  violation  of  duty  under 
a  state  statute  in  reference  to  election  of  representatives  to 
congress.  The  question  whether  the  United  States  can,  in  this 
way,  direct  the  duties  and  employ  the  time  of  state  oflScers  is 

»  See  supray  §  19.  »  Clarke,   ex  parte,  100   U.   S.  399. 

<  tSiebold,  ex  parte,  100  U.  S.  371.  Field  and  Clifford,  JJ.,  dissenting. 
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one  of  much  difficulty,  and  is  elsewhere  noticed.^     And  not- 
withstanding the  ruling  in  the  ease  now  before  us,  it  may  still 
be  maintained  that  while  state  officers  may  be  indicted  for 
resistance  to  Federal  laws,  congress  cannot,  as  a  rule,  make 
them  agents  to  execute  Federal  laws,  nor  can  the  Federal  judi- 
ciary punish  them  for  an  imperfect  discharge,  as  such,  of  the 
duties  to  their  own  state. — The  clause  of  the  second  section  of 
the  first  article  which  provides  that  the  "electors  (of  the  house 
of  representatives)  in  each  state  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the  state 
legislature,"  is  spoken  of  by  Judge  Story  as  a  defect  ;*  the  ob- 
jection as  stated  by  him  being  that  it  not  only  recognizes  state 
franchise  as  the  basis  of  national  franchise,  but  puts  it  within 
the  power  of  the  states  to  modify  at  their  discretion  the  con- 
stituency of  congress.     But  the  clause  represents  a  condition 
of  things  to  which   popular  instincts  ascribed  permanency, 
rather  than  a  theory  of  government.    The  states  were  forever 
to  be  united,  yet  they  were  forever  to  be  united  as  states. 
And  since  as  states  they  had  populations  varying  greatly  in 
character,  so  each  state  had  its  own  distinctive  tests  of  elec- 
toral franchises  which,  conducive  to  its  own  due  development, 
were  for  this  reason  conducive  to  the  due  development  of  the 
country  as  a  whole.    Nor  can  it  be  denied  that  this  diversity 
in  unity  lias  not  become  less  important  in  more  recent  days. 
Educational  tests,  which  in  some  states  are  wise  and  politic, 
would  be  regarded  in  other  states  as  unduly  oppressing  parti- 
cular classes  or  races.     In  some  states  it  may  be  desirable  to 
impose  a  stringent  registry  law;  in  others  this  would  be  im- 
practicable.    In  some  states  a  property  qualification  may,  at 
least  under  certain   conditions,  a{)pear  expedient;   in    most 
states  such  a  qualification  would  be  regarded  as  unjust  and 
inconsistent  with  settled  conditions.    In  some  states  the  policy 
ie  to  extend  the  suffrage  to  all  emigrants ;  in  other  states  to 
impress  on  this  line  of  franchise  marked  limitations.     The 
social  and  physical  diversities  that  existed  at  the  time  of  the 
framing  of  the  constitution  exhibited  themselves  in  this  estab- 
lishment of  diversity  of  franchise ;  and  the  traditions  as  well 

1  Infra^  §  524.  *  Story  on  the  Constitation,  §  817. 
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as  the  continuing  diversities  of  the  country  exact  the  mainte- 
nance of  the  same  discriminations. — So  far  as  concerns  other 
tests,  it  is  prescribed  in  the  Federal  constitution  that  to  ena- 
ble a  representative  to  take  his  seat,  he  must  be  twenty-five 
years  of  age,  and  have  been  seven  years  a  citizen  of  the  United 
States.  The  constitution  also  requires  that  the  representatives 
are  to  be  apportioned  among  the  several  states  according  to 
their  respective  numbers,  excluding  Indians  not  taxed.  The 
maximum  number  of  representatives  is  one  for  every  thirty 
thousand  inhabitants;  and  every  ten  years  a  census  is  to  be 
made  of  the  entire  people,  on  the  basis  of  which  apportion- 
ment is  to  be  made. — The  house  has  coordinate  powers  with 
the  senate  in  legislation,  the  assent  of  both  houses  being 
requisite  to  the  passage  of  a  statute.  Congress,  it  should  be 
added,  is  to  meet  every  year,  the  first  Monday  of  December 
being  designated  for  this  purpose,  unless  another  day  be  spe- 
cified by  statute. — The  house  of  representatives  chooses  its 
own  speaker,  to  whom,  by  the  practice  of  the  house,  is  assigned 
the  appointment  of  committees. 

§  397.  Each  house  is  the  exclusive  judge  of  the  validity  of 
Each  house  the  election  of  its  own  members,  and  may  adopt 
fu^ow^^"*^*  such  rules  as  it  may  think  fit  for  the  preservation  of 
elections  order.  Each  house  must  keep  a  journal  of  its  pro- 
is  bound  to  ceedings ;  and  so  stringent  was  supposed  to.be  the 
jo^urnai;  eft'ect  of  this  provision,  that  on  the  adoption  of  Mr. 
ma'oriT*     Beiiton's  rcsolutiou  to  expunge  the  censure  passed 

lor  a  quo-  in  a  previous  session  on  General  Jackson,  Mr.  Web- 
rum  ;  may  ,        ,  .  n^    t 

punish  lor  stcr  and  other  eminent  senators  filed  a  protest  on 
LTimittHi'  the  ground  that  the  expunging  was  unconstitu- 
astoad-       tional.     Unlike  the  house  of  commons,  in  which 

journ-  ^  ^ ' 

ments;  is      forty  members  constitute   a  quorum,  it    is  neces- 

priviloffcd  "  .  r      •*! 

astode-  sary,  to  constitute  a  quorum  ot  either  senate  or 
maycx^iMSi  housc,  that  a  majority  of  members  should  be  pre- 
members.  sent,  though  a  smaller  number  may  adjourn  from 
day  to  day  and  compel  the  attendance  of  others.  Each  house 
may  commit  for  contempt  a  person  disobeying  its  injunctions, 
tf.j.,  as  in  refusing  to  testify  before  a  committee;  but  such 
imprisonment  does  not  continue  after  the  close  of  the  session 
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dnrinj;;  which  the  senteDce  was  imposed.'  But  the  houses  of 
congress  have  no  power  to  commit  for  contempt  witnesses 
rofusing  to  answer  matters  belonging  distinctiTely  to  judicial 
inquiry.*  Neither  house,  while  a  session  is  in  progress,  can, 
without  the  consent  of  the  other,  adjourn  for  more  than  three 
days,  nor  to  a  pince  other  than  that  in  which  the  two  honsea 
are  sitting;  though  the  senate,  when  transacting  executive 
business,  or  engaged  in  the  consideration  of  treaties,  may  sit 
indejiendently  of  the  house.  Either  house  can  inflict  censure 
or  other  temporary  discipline  on  its  members  for  disorderly 
conduct,  and  may  expel  a  member  by  a  vote  of  two-thirds. 
A  member  of  congress  is  privileged  from  arrest  during  the 
sessions  of  the  house  to  which  he  belongs, and  in  going  to  and 
returning  from  the  same,  except  in  cases  of  felony,  treason, 
and  breach  of  the  peace.  A  member,  also,  cannot  be  called 
to  account  for  \yords  spoken  in  debate;  and  such  words  are 
privileged  when  presented  in  the  shape  of  a  bona  fide  report 
of  the  proceedings.*  This  provision  exempts  members  of  con- 
gress from  liability  elsewhere  for  any  vote,  or  rejKjrt,  or  action, 
ID  the  performance  of  their  legislative  duties.*  Whether  a 
member  of  congress  can  be  impeached  for  acta  done,  or  words 
said  by  him  in  his  legislative  capacity,  has  been  questioned; 
but  the  jtrevalent  opinion  is  in  the  negative.* 

§  398.  The  president  is  so  far  a  bninch  of  the  legislature 
that  if  he  interposes  his  v^fo  on  a  bill — that  is  to  saj',  „ 
if  he  returns  a  bill  to  the  house  in  which  it  ongi-  haaaquaii- 
nated  with  a  message  rofusing  to  give  it  bis  appro- 
val— it  does  not  become  a  law  unless  it  has  a  majority  of  two- 
thirds  of  both  houses.*  The  veto,  however,  must  be  sent  in 
within  ten  days,  Sunday  excepted,  from  the  time  when  the  bill 
was  presented  to  him ;  though  if  congress  adjourns  before  the 

■  Anderson  c.  Dnnn,  B  Wheat.  204.  73.      It  is  otherwise   aa   to  apeecheB 

1  Kilbourn  v.  Thompson,  103  U.  S.  iDdepeLdeiitlf   published  by  ft  n 

166;   overruling  in  part  Anderson  v.  ber,  1  Kent  Coiu,  'I'Ai'j. 
Dnnn,  6  Wheat.  204;  see  lupni,  §  3H8.        'Kilbourn  u.  Thorn 

Bae,  however,  Doyle  v.  Falconer,  L.  R.  IGS;  Coffin  a.  CoHiii,  4 
1   P.  C.  328,  where  it  was  held  that        ■  Infra,  §  39S  :  2  Hury's.  Coiq 

the  power  of  imprisonment   for  con-  259. 
tempt  \i  Judicial,  not  legislative.  *  Infra,  §  61L> 

•  WoBon  0.  Walter,  L.  E.,  4  Q.  B. 
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ten  days  expire,  the  bill  fails  if  it  is  not  signed  by  the  president 
It  was  at  one  time  questioned  whether  the  limitation  of  two- 
thirds  in  the  constitution  refers  to  two-thirds  of  the  entire 
house,  or  two-thirds  of  the  quorum  present  when  the  bill,  as 
returned,  is  voted  on.  The  latter  is  now  the  accepted  con- 
struction. The  vote,  it  should  be  added,  on  the  bill  after  a 
veto,  must  be  by  ayes  and  noes,  and  must  be  entered  on  the 
journal.  The  provision  is  peculiar  to  the  United  States.  In 
Great  Britain  while  the  veto  was  under  the  old  practice  abso- 
lute, it  has  fallen  into  such  abuse  that  it  may  now  be  regarded 
as  no  longer  existing.*  In  this  country,  however,  notwith- 
standing the  vehemence  with  which  its  exercise  has  been 
denounced,  it  is  now  conceded,  as  we  have  seen,  that  this  exer- 
cise has  been  in  the  main  salutary.' 

§  399.  Impeachments  under  the  constitution,  is  the  process 

by  which  high  civil  officers  of  the  government  may 

ce«  mf^"      be  brought  to  trial.'    The  bill  of  impeachment  is 

beira-  instituted   by  the  house  of  representatives,  a  ma- 

peached. 

jority  being  required  for  this  purpose.  The  trial  is 
by  the  senate,  a  majority  of  two  thirds  being  necessary  to  con- 
vict. On  the  impeachment  of  the  president  of  the  United 
States,  the  chief  justice  presides.  The  process,  so  it  was  ruled 
by  the  senate  in  tlie  case  of  Senator  Blount,  applies  only 
to  executive  and  judicial  officers,  and  cannot  be  extended  to 
senators  and  representatives.^— Whether  impeachment  lies  for 
any  but  indictable  ofiences  has  been  questioned.  The  words 
used  in  the  constitution,  "high  crimes  and  misdemeanors," 
would,  by  themselves,  confine  the  proceeding  to  indictable 
oftences.*    They  have  been  held,  however,  both  in  England 

1    See  5«/>ra,  §    18;    Bagehot,   Kng.  portof  House  Committee,  Nov.  25, 1867. 

Const.,  1-57-118.  Tlie  question  is  discussed  in  Pomeroj, 

'  Supra^  §  393  ;  infra,  §  512.  Const.  Law,  §§  *J\1  tt  seq.     Both  houses 

•  Const.,  art.  i.,  §  2,  ch.  5.  of  congress,   in   the   cases  of  Picker- 

•  Therulingof  the  senate  in  Blount*s  ing,  Chase,  and  Humphreys,  took  th« 
case  was  dissented  from  by  eminent  ground  that  misconduct  not  consti- 
lawyers  in  the  liouso  of  representatives  tuting  an  indictable  offence  would  sus- 
and  elsewhere  at  the  time,  and  cannot  tain  an  impeachment.  That  this  view 
be  regarded  as  a  final  settlement.  was  taken   by  some   members   of  the 

•  See,  as  exhibiting  this  view,  6  Am.  constitutional  convention,  see  1  H- 
Law  Reg.,  N.  S.  257,  and  Minority  Re-  liott's  Deb.,  158,  213,  222,  228,  and 
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and  in  this  country,  and  with  good  reason,  to  cover  all  cases 
of  such  official  misconduct  as  would  be  indictable  at  common 


citations  in  Pomeroj's  Const.  Law,  cases  of  miscondaot  in  office  indictable 
§  727 ;  bat  that  it  was  not  intended  to  at  common  law  (as  to  this  range  of 
give  the  x)ower  to  remove  for  acts  detri-  cases,  see  Whart.  Crim.  Law,  8th  ed., 
mental  to  the  public  service,  is  shown  §§  1568  et  8€f/.)j  while  it  wonld  ex- 
bj  the  rejection  of  an  amendment  to  elude  impeachments  based  on  mere 
this  effect.  Madison  Papers,  pp.  340,  political  blunders.  That  such  ia  the 
481.  better  view  in  England,  see  2  Woode- 

It  is  argued,  however,  by  Professor  son's  Lectures,  pp.  596  c/se^.;  4Steph. 
D wight,  in  6  Am.  Law  Reg.,  N.  S.  257,  (^m.,  299  ;  argument  of  Mr.  Webster 
that  impeachments  can  only  be  main-  in  Prescott's  Trial,  5  Webster's  Works, 
taine<l  for  offences  indictable  in  the  502;  and  a  learned  article  in  21 
United  States  courts,  and  that  as  the  Am.  Law  Reg.,  N.  S.,  pp.  798  et  seg. 
United  States  courts  liave  no  common  The  charge  of  drunkenness  on  the 
law  jurisdiction,  impeachment  only  lies  bench,  as  well  as  of  corrupt  refusal  to 
for  offences  made  indictable  by  Federal  hear  witnesses  on  a  trial,  on  which 
statute.  Admitting,  however,  that  the  Judge  Pickering  was  convicted  and  re- 
Federal  courts  have  no  common  law  moved  from  office  in  1804,  wonld  have 
criminal  jurisdiction  (as  to  which,  how-  been  an  indictable  offence  at  common 
ever,  see  Whart.  Crim.  Law,  8th  ed.,  law,  if  it  were  not  impeachable,  in  a 
§  253),  it  by  no  means  follows  that  in  court  having  common  law  jurisdiction. 
the  clause  before  us  **  high  crimes  and  The  same  may  be  said  of  the  conviction 
misdemeanors''  mean  indictable  stat-  of  Judge  Humphreys  in  1862,  and  of 
ntory  offences.  If  this  was  intended  the  conviction  of  Judges  Barnard,  Mc- 
it  would  have  been  so  expressed.  Cann,  and  Smith  in  New  York.  See 
And  the  very  fact  that  indictments  for  summary  in  21  Am.  Law  Reg.,  N.  S., 
crime  are  provided  for  in  other  clauses,     pp.  814-15. 

and  that  this  procedure  is  of  a  cumu-  That  the  words  ''crimes  and  misde- 
lative  and  semi -political  character,  meanors'' are  not  to  be  limited  by  the 
shows  that  the  two  remedies  were  dis-  insertion  of  "statutory,"  see  1  Story, 
tinct,  and  are  to  be  subjected  to  differ-  Const.,  §  797.  It  is  to  be  observed, 
ent  considerations.  If  it  wore  intended  also,  that  even  supposing  that  the 
that  impeachment  should  be  only  for  rulings  of  the  supreme  court  that  there 
indictable  statutory  offences,  there  are  no  common  law  crimes  against  the 
would  be  no  need  for  this  clause.  All  United  States,  are  applicable  to  this 
that  wonld  have  been  necessary  would  clause,  the  senate  of  the  United  States, 
have  been  to  provide  that  on  conviction  sitting  on  an  impeachment,  is  of  co- 
of  a  statutory  crime  or  misdemeanor  a  ordinate  rank  with  the  supreme  court, 
civil  officer  should  be  removed  from  and  is  not  bound  by  the  rulings  of  th^t 
office.  See  Blount's  Trial,  Whart.  St.  court.  On  the  other  hand,  if  we  were 
Tr.  264.  This  difficulty  is  obviated  by  rigorously  to  apply  the  rule  that  an 
Assaming  that  "  high  crimes  and  mis-  offence,  to  be  impeachable,  must  be 
demeanors"  are  to  be  interpreted  to  technically  indictable,  we  should  be 
mean  "  high  crimes  and  misdemeanors  exposed  to  an  awkward  dilemma.  It 
at  common  law."  This  would  enable  is  well  settled  that  an  indictment  does 
an  impeachment  to  be  sustained  in    not  lie  for  an  offence  distinctively  im- 
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law  were  there  no  process  of  impeachment, — ^The  trial  is  to  be 
conducted  before  the  senate  on  legal  principles,  the  rules  of 
evidence  being  those  adopted  in  common  law  courts.  The 
punishment  designated  by  the  constitution  is  removal  from 
office,  and  disqualification  from  holding  office  in  the  future. 

§  400.  By  article  fifth  of  the  constitution  it  is  provided 
Amend-  ^^^^  "the  congress,  whenever  two-thirds  of  both 
ments  may    houses  shall  deem  it  necessary,  shall  propose  amend- 

be  made  by  ,.  ..  ii.-  *. 

convention  mcuts  to  this  Constitution,  or,  on  the  application  of 
of  *con^r(^  the  legislatures  of  two-thirds  of  the  several  states, 
and  states.  ghaU  call  a  convention  for  proposing  amendments, 
which  in  either  case  shall  be  valid  to  all  intents  and  purposes, 
as  a  part  of  this  constitution  when  ratified  by  the  legislatures 
of  three-fourths  of  the  several  states,  or  by  conventions  in 
threefourths  thereof,  as  the  one  or  the  other  mode  of  ratifica- 
tion may  be  proposed  by  the  congress ;  provided,  that  no 
amendment  which  may  be  made  prior  to  the  year  1808,  shall 
in  any  manner  affect  the  first  and  fourth  clauses  in  the  ninth 
section  of  the  first  article;  and  that  no  state  without  its 
consent  shall  be  deprived  of  its  equal  suff'rage  in  the  senate." 
A  minority  of  a  little  over  one-third  in  either  house  of  con- 
gress, tlierefore,  can  defeat  an  amendment  in  its  first  stage;  a 
minority  of  a  little  over  one-fourth  can  defeat  an  amendment 
in  its  second  stage.  To  overcome  such  obstacles  requires  a 
very  strong  wave  of  popular  feeling;  and  it  is  to  such  an 
impulse  that  we  are  to  impute  the  passage  of  the  two  distinct 
groups  of  amendments  which,  under  auspices  very  different, 
have  been  added  to  the  constitution.  The  first  group,  consist- 
ing of  the  first  eleven  amendments,  was  passed  under  an 
implied  understanding  between  the  friends  and  the  more  con- 
servative of  the  opponents  of  the  constitution  that  the  latter 

peachable.      (Wliart.  Grim.  Law,  8th  and  as  all  corrupt  and  negligent  mis- 

ed.,  §  1.571.)     If  we  should  hold  that  conduct  in  office  causing  injury  to  the 

an  ofTenco  is   not  impeachable  which  public  or  to  an  individual   is  indiot- 

is  not  indictable,  it  would  follow  that  able  at  common  law,  supposing  there 

an  offence  which  is  impeachable  is  not  be  no  process  of  impeachment  provided, 

impeachable.    The  true  view  is  that  an  so  an  impeachment  lies  for  such  cor- 

offence  is  impeachable  which  would  be  rupt  or  negligent  misconduct  in  office 

at  common  law  indictable  were  there  causing  such  injury.     But  it  certainlj 

no  technical  limitations  in  the  way  ;  does  not  lie  for  error  of  judgment. 

472 


CHAP.  VI.]  CONSTITUTIONAL   LAW.  [§  400. 

would  withdraw  their  opposition  if  amendments  were  adopted 
in  the  nature  of  a  bill  of  rights.  These  amendments  have 
been  called  truisms,  and  so  some  of  them  are ;  but  the  amend- 
ment declaring  that  "the  enumeration  in  the  constitution 
of  certain  rights  shall  not  be  construed  to  deny  or  disparage 
others  retained  by  the  people;"  and  that  "the  powers  not 
delegated  to  the  United  States  by  the  constitution,  nor  pro- 
hibited by  it  to  the  states,  are  reserved  to  the  states  respec- 
tively, or  to  the  people,"  are  of  cardinal  importance,  and 
derive  peculiar  authority  from  the  fact  that  in  a  period  when 
there  was  every  opportunity  for  calm  consideration  they  were 
unanimously  adopted. — The  thirteenth,  fourteenth,  and  fif- 
teenth amendments  were  adopted  under  very  different  cir- 
cumstances.^ The  wounds  of  the  civil  war  were  still  fresh  ; 
the  southern  states  had,  it  is  true,  abandoned  all  further  oppo- 
sition to  the  government,  but  a  large  majority  of  the  previ- 
ously  dominant  race  had  been  disfranchised,  and  the  control 
of  these  states  had  passed  into  the  hands  of  men  in  thorough 
unison  with  those  who  desired  to  incorporate  into  the  consti- 
tution provisions  which  would  thoroughly  protect  the  negro 
race  in  the  freedom  which  was  one  of  the  necessary  conse- 
sequences  of  the  war.  How  far  the  withdrawal  of  the  assents 
given  to  these  amendments  by  the  legislatures  of  New  York, 
New  Jersey,  Ohio,  and  Oregon  were  operative* — what  weight 
is  be  assigned  to  the  position  that  the  assent  of  the  southern 
states  was  given  by  legislatures  which  were  not  freely  elected 
under  republican  constitutions' — are  questions  which  were 
once  argued  with  much  zeal,  but  which  have  lost  their  inter- 
est, since  the  amendments  have  been  repeatedly  ratified  by 

^  Infra^  §§  584,  593.  states,  aU  of  whom  ratified  the  amoiid- 

'  New  Jersey  and  Ohio  assented  to  ments,  matie  it  unnecessary  to  d^^tor- 

the  foarteenth  amendment,  and  after-  mine  how  far  the  withdrawals  of  as- 

wards,   before  three-fourths    had    as-  sent  above  mentioned  were  operative. 

sented,   withdrew  their  assent.     The  The  question,  however,  is  now  set  at 

Assent  of  Oregon  was  witlidrawn  after  rest  by  the  acceptance  by  the  federal 

the  majority  of  three-fourths  was  ob-  supreme  court  without  contest  of  the 

tained.     New  York,  after  assenting  to  amendments  as  validly  adopted,  and 

the  fifteenth  amendment,  withdrew  her  by  a  similar    acceptance  by  all  the 

assent  before  three-fourths  of  the  states  state  courts.   As  to  reconstruction  acts, 

had  assented  to  that  amendment.    The  see  infra  §§  584  ti  seq.f  §§  593-6. 

■nbseqnent  restoration  of  the  seceding  *  In/ray  §  593. 
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the  supreme  court  of  the  United  States,  as  well  aB  by  the 
southern  states  themselves  after  the  reconstruction  era  closed. 
It  may  be  a  matter  of  regret  that  these  amendments  did  not 
place  around  the  Indians,  whose  ancestors  occupied  our  land, 
the  same  safeguards  as  are  placed  around  the  negro.  It  may 
be,  also,  a  matter  of  regret  that  Asiatic  emigrants  should  not 
receive  the  same  protection.*  But,  taking  them  in  the  sense 
given  to  them  by  the  supreme  court  of  the  United  States,  it 
may  be  safely  asserted  that  the  enfranchisement  clauses  are  now 
sustained  by  a  vast  preponderance  of  sentiment  both  northern 
and  southern.  And  the  clauses  prohibiting  arbitrary  state 
legislation  are  likely  to  be  at  least  as  beneficial,  in  their  ope- 
ration, as  the  prior  amendments  restraining  arbitrary  federal 
legislation.* 

§  401.  From  the  obstacles  interposed  by  the  constitution  in 
the  way  of  its  own  amendment,  several  inferences 
tobedrawn   nmy  be  drawn  tending  to  strengthen  the  positions 
ob8?ade8in   ^^^^^  '"  previous  sections. 

^endm*  ^^^  "^^^  hypothesis  that  the  majority  of  the  aggre- 

gate nation  is  to  determine  its  destinies,  as  we  have 
already  seen,  is  negatived  by  the  fact  that  the  people  are  so 
distributed  in  states  that  a  majority  in  the  electoral  college, 
and  in  both  houses  of  congress,  may  represent  what  is  a  nu- 
merical minority  of  the  people  of  the  nation  as  an  aggregate. 
We  are  here,  in  addition,  met  with  the  remarkable  fact  that  a 
minority  of  a  little  more  than  one-fourth  of  the  legislatures 
of  the  states,  which  may  represent  an  even  smaller  minority 
in  the  popular  vote,  may  preclude  permanently  the  adoption 
of  constitutional  amendments. 

(2)  The  impediments  placed  in  the  way  of  rapid  and  impul- 
sive leij^islation,  with  which  the  traditions  of  the  people  had 
familiarized  them,  have  here  their  most  striking  exhibition. 
Theameiidmentof  the  constitution  is  thus  made  a  long  process. 
An  amendment,  if  specifically  proposed,  must  first  go  through 
each  house  of  congress  by  a  majority  of  two-thirds.  It  must 
then  go  to  the  states,  and  so  various  are  the  terms  of  tenure  of 
the  state  legislatures  that  a  period  of  deliberation  must  inter- 

Infra,  §§  434,  435,  585.  «  See  supra,  §  373,  infra,  §§   584  et 

seq.,  593-596. 
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v^iie  which  must  necessarily  block  the  way  of  hasty  action. 

the  constitution  were  not  couched  in  terms  less  cautiously 
selected — if  these  terms  were  not,  so  far  as  the  practical  work- 
ing of  government  is  concerned,  sufficiently  broad  and  elastic 
to  allow  for  the  adaptation  of  Ici^islation  to  the  country's 
growth  and  development — the  interposition  of  these  checks 
might  work  serious  mischief.  As  it  is,  they  have  worked 
beneficently  since  they  have  tended  to  strengthen  three  salutary  ^ 
and  important  principles.  Firsts  the  constitution  is  an  agfgre- 
gate  of  compromises  which  should  not  be  disturbed  except  on 
long  deliberation  and  by  a  very  large  majority.  It  is  the  out- 
growth, in  part  of  past,  in  part  of  constant  national  conditions ; 
and  no  nation  can  be  safely  separated  either  from  its  past  or 
from  its  constant  conditions  except  by  slow  processes  caused  by 
the  change  of  these  conditions  making  continuity  with  the 
past  impracticable.  Second^  organic  changes  in  government 
should  be  slowly  made.  The  fewer  changes  of  this  class  are 
made — the  more  completely  a  nation  is  left  to  develop  itself, 
within  the  limits  of  a  liberal  but  settled  system — the  greater 
18  the  opportunity  for  growth  of  the  people  in  strength  and 
prosperity. 

(3)  The  elaborate  processes  of  amendment  prescribed  give 
an  additional  proof  that  the  constitution  was  intended  to  be, 
to  recur  again  to  the  words  of  Chief  Justice  Chase,  an  inde- 
structible union  of  indestructible  states.  Perpetual  protection 
against  subversion,  coupled  with  the  power  of  self- amendment 
on  great  emergencies  when  required  by  the  general  sense  of 
the  community,  are  here  guaranteed.  The  right  of  voluntarily 
setting  aside  the  whole  system  by  the  action  of  a  single  state 
cannot  coexist  with  the  solemn  and  anxious  stipulati^ons  here 
introduced  that  if  more  than  one-fourth  of  the  states  object 
to  a  change,  no  change  is  to  be  made. 

IV.  Taxation. 

§  404.  The  first  power  specifically  given  to  congress  is  as 
follows :   "  The  congress  shall  have  the  power  to  lay 
and  collect  taxes,  duties,  imposts,  and  excises,  to  pay   taxation 
the  debts,  and  provide  for  the  common  defence  and   congresT, 
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but  taxing  general  welfare  of  the  United  States,  but  all  duties, 
uniform.  imposts,  and  excises  shall  be  uniform  throughout  the^  cJ 
United  States."^  The  first  observation  to  be  madeonr«<3 
this  clause,  is  that  the  words  "  provide  for  the  common  defence€»^3 
and  general  welfare  of  the  United  States,"  are  a  qualification: 
of  the  taxing  power.  The  taxation  is  "  to  pay  the  debts  and 
provide  for  the  common  defence,"  etc.  Congress,  at  least  by 
this  clause,  has  not  power  to  "provide  for  the  common  de- 
fence and  general  welfare."  How  far  it  can  do  this  is  de- 
termined by  subsequent  clauses.  Whatever  it  has  power  to 
do  under  such  clauses,  this  clause  authorizes  it  to  impose  taxes^ 
to  pay  for.  The  next  observation  to  be  made  is  that  such  taxes 
are  to  be  uniform.  This,  however,  does  not  make  it  necessary 
that  each  state  should  have  only  a  fixed  quota  in  proportion 
to  its  wealth  to  pay.  A  stamp  tax,  for  instance,  will  bear 
much  more  harshly  on  a  commercial  than  on  a  farming  com- 
munity;  but  a  tax  on  stamps  is  not  thereby  unconstitutional. 
The  only  limitation,  therefore,  on  taxation,  so  far  as  concerns 
its  operation,  is  that  of  formal  uniformity.  The  object  of  the 
limitation  is  to  prevent  capricious  or  oppressive  discrimina- 
tions such  as  those  which  during  the  middle  ages  made  the 
Jews  and  other  odious  classes  the  parties  on  whom  peculiar 
burdens  were  to  be  imposed.  But  the  limitation  does  not 
preclude  the  taxing  of  particular  lines  of  business.  It  merely 
requires  that  particular  sections,  or  particular  lines  of  popu- 
lation, should  not  be  singled  out  as  such  for  peculiar  taxa- 
tion.^ 

1  Const.,  Art.  I.  §  8,  cl.  1.  tional,  and  suoh  unequal  action  majr 

'  Tliat  taxing  must  be  uniform,  and  be  restrained  in  equity.    Cumminga  r. 

that  tlie  fourteenth  amendment  makes  Bank,  101  U.S.  153;   see  Livingston 

this  obligatoryon  the  states,  see /n/ra,§§  v,  Darlington,  101  U.  S.  407.     As  to 

688,  590  ;  Cummings  ?•.  Bank,  101  U.  S.  uniformity  in  reference  to  state  laws, 

153;  Weightman  r.   Clark,  103  U.  S.  see  infra,    §§   482,  588.     As  to   effect 

256 ;  State  v.  Runyon,  41  N.  J.  L.  98  ;  of  fourteenth  amendment,  see  §  588. 

Wiggins  Ferry  Co.   v.   East  St.  Louis,  Under  the  Federal  constitution,  a  tax 

102  111.  560 ;  Appeal  Tax  Ct.   r.  Rice,  levied  by  act  of  congress  on  the  de- 

50  Md.  302 ;  North  Carolina  R.  R.  i\  posits   in  savings  banks  is  a    tax  on 

County,  82  N.  C.  259.     Under  a  state  the  banks,  and  not  on  the  depositors, 

constitution    prescribing   that  taxing  and  is  therefore  uniform  and  not  un- 

must  be  uniform,  unequal  valuations  constitutional.    German   Savings    Bk. 

by  a  board  of  assessors  are  unconstitu-  v,  Archbold,  15  Blatch.  398.    That  the 
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§  405.  So  far  as  concerDs  its  nature,  it  may  be  stated  that 
tax,"  in  its  general  sense,  includes  all  imposition  „  rj.^^,,  ^ 
laid  by  sovereign  on  subject  for  the  purpose  of  jBrenoric 
revenue.  In  the  clause  before  us,  however,  are 
added,  as  if  by  way  of  explanation,  "duties,  imposts,  and 
excises."  "Duties"  and  "  imposts"  have  the  same  meaning, 
being  taxes  levied  on  articles  imported  or  exported.*  But  the 
term  "  tax"  is  to  some  extent  explained  by  the  more  technical 
terms  "  duties,  imposts,  and  excises."  It  is  wrested  by  this 
association  from  the  general  range  to  which  it  might  other- 
wise be  assigned,  and  placed  among  terms  of  art  used  to 
express  stated  government  levies  for  public  support.  Taken 
by  itself  it  might  include  benevolences  or  other  exactions, 
such  as  the  Tudor  sovereigns  occasionally  imposed.  As  quali- 
fied, however,  by  the  succeeding  terms,  and  as  restrained  by 
the  provision  as  to  uniformity,  it  is  to  be  regarded  as  de- 
noting a  uniform  levy  on  persons  or  property  made  in  con- 
formity with  preannouuccd  law. 

§  406.  Notwithstanding    the    position    taken    by   leading 
statesmen  in  this  country  durint^  the  Eevolutionary   „ 

.1  ,.     1       TT    .      ^    fl.  1  Taxation 

war,  the  supreme  court  of  the  United  States  has  notneces- 
held  that  there  is  no  such  necessary  connection  duionedon 
between  taxation  and  representation  that  the  taxa-  [{^JJJ;*^*^"^" 
tion  of  an  unrepresented  section  is  of  itself  uncon- 
stitutional. It  is  com{)etent,  therefore,  for  congress  to  tax  the 
District  of  Columbia  and  persons  on  land  ceded  to  the  United 
States  for  naval  or  military  purposes,  though  such  sections  are 
not  represented  in  congress ;  and  the  same  power  extends  to 
unrepresented  territories.*  Perhaps  the  two  positions  may  be 
reconciled  by  holding  that  while  in  all  widely  extended 
countries  there  are  exceptional  or  transitional  cuses  in  which 
unrepresented  areas  of  territory  are  not  taxed,  it  is  a  general 
Yale  of  liberal  politics  that  no  taxes  can  be  imposed  on  a 
country  as  an  aggregate  unless  they  have  been  imposed  by 
the  aggregate  representatives  of  the  country. 

dlBtinctions  in  the  text  were  accepted  '  See   National   Bank  v.  U.  S.,  101 

on  aU  Bides  on  the  adoption  of  the  U.  S.  1 

oonatitution,  see  Madison  Papers,  302-  *  Lougliborongh  r.  Blake,  5  Wheat. 

509.  317.    As  to  Indians,  see  supra,  §  26. 
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§  407.  By  a  clause  in  the  constitution,  "direct"  taxes  are 
"Direct"  ^^  ^®  apportioned  among  the  states  according  to 
taxation       their  representative  population;   and  in  order  to 

limited  to  ^  .1 

poll  and  give  this  limitation  effect,  it  has  been  found  neces- 
sary to  invest  the  word  "  direct"  with  »  peculiarly 
artificial  meaning.  It  is  impossible,  without  great  injustice, 
to  apply  the  rule  of  pro  rata  apportionment  among  the  states 
to  taxes  on  income  of  insurance  companies,^  to  taxes  on  car- 
riages,' and  to  taxes  on  banks ;'  and  hence  taxes  on  income, 
on  carriages,  and  on  banks  have  been  declared  not  to  be 
"direct"  taxes.  In  fact,  under  these  rulings,  and  the  reason- 
ing on  which  they  are  based,  the  only  taxes  that  can  properly 
be  called  "  direct"  are  poll  and  land  taxes.  Taxes  which  are 
laid  on  property  which  settles  in  large  masses  in  some  sec- 
tions, but  scarcely  exists  in  others,  cannot  be  apportioned 
according  to  population  among  the  states.^ 

§  408.  **  No  tax  or  duty,"  so  it  is  prescribed  in  the  consti- 
tution, "shall  be  laid  on  articles  exported  from  any 
aatoex-       State."    It  is  obvious  that  this  limitation  applies  to 
n^t^tfadS     articles  when  they  are  in  the'  act  of  passing  the 
to  tbinfrs       boundary  of  a  state  on  their  way  to  another  state 

that  may  ..11.  1  j       • 

be  exported  or  to  a  foreign  land,  in  the  same  way  that  duties 
embargo  and  imposts  apply  to  articles  when  in  the  act  of 
tioiTiawb.  passing  a  boundary  from  a  country  outside  of  such 
boundary.  Hence  the  limitation  immediately  be- 
fore us  docs  not  apply  to  articles  not  in  such  state  of  passage, 
and  does  not,  therefore,  prohibit  an  excise  on  such  articles; 
nor  does  it  prohibit  an  embargo  as  a  war  measure,  nor  closing 
ports  temporarily  for  health  or  police  purposes.*  But  a  stat^ 
law  imposing  a  stamp  tax  on  bills  of  lading  of  gold  exported 
from  a  state  is  unconstitutional."    By  the  second  sub-clause 

1  Pacific  Ins.  Co.  v,  Soule,  7  Wall,  taxes,  within  the  meaning  of  the  oon- 

433.  stitution,  are  only  capitation  taxes,  as 

y/      *  Iliflton  V.  U.  S.,  3  Dall.  171.  expressed    in    that    instrament,    and 

"^  •  Veazie  Bank  i\  Fenno,  8  Wall.  533.  taxes  on  real    estate."     Swajme,   J., 

*  See  discussion  in  1  Kent's  Com.,  Springer  r.  U.  S.,  102  U.S.  586.    Hence 

256,  and  article  by  Mr.  G.  T.  Curtis  in  the  United  States  income  tax  is  not  a 

Uarper's  Monthly  Magazine  for  August,  direct  tax.     Ibid. 
1866.  c  Infra,  §§  425,  486,  565. 

''Oar    conclusions    are  that   direct        <  Almy  v.  California,  24  How.  169. 
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of  section  ten,  article  first,  it  is  provided  that  ^^  no  state  shall, 
without  the  assent  of  the  congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws  ;  and  the  net  produce  of  all  duties 
and  imposts  laid  by  any  state  on  imports  or  exports  shall  be 
for  the  use  of  the  treasury  of  the  United  States;  and  all  such 
laws  shall  be  subject  to  the  revision  and  control  of  congress.'^ 
Under  this  clause  it  has  been  held  that  a  state  has  a  constitu- 
tional right  to  enact  inspection  laws  providing  for  the  inspec- 
tion and  verification  of  commodities  produced  or  manufactured 
in  the  state  ;^  and  it  has  been  ruled  that,  *' to  constitute  an 
inspection  law,  an  examination  of  the  article  itself  is  not 
necessary,  but  that  to  prepare  the  products  of  a  state  for 
exportation  it  may  be  necessary  that  such  products  should  be 
put  in  ftackages  of  a  certain  form,  and  of  certain  prescribed 
dimensions,  either  on  account  of  the  nature  and  character  of 
Bucb  products,  or  to  enable  the  state  to  identify  the  products 
of  its  growth,  and  to  furnish  the  evidence  of  such  itlentifica- 
tion  in  the  markets  to  which  they  are  exported."'^  "Exports," 

^  See  Gribbons  v.  Ogden,  9  Wheat,  before  it  becomes  an  article  of  foreign 

203 ;    Passenger  Cases,   7   How.  283,  commerce,  or  of  commerce  among  the 

408  ;  Foster  v.  New  Orleans,  94  U.  S.  states,  and  prepare  it  for  that  purpose. 

246 ;    Webber   i7.  Virginia,  103  U.  S.  They  form  a  portion  of  that  immense 

344;    and  cases  cited  t;i/ra,  §§  418  et  mass  of   legislation    which    embraces 

9eq.  everything  within   the  territory  of  a 

'  Turner  v.  Maryland,  55  Md.  240,  state,  not  surrendered  to  the  general 

»ff.  107  U.  S.  38.  government ;    all  which  can  be  most 

Of  inspection  laws,  copious  illustra-  advantageously  exercised  by  the  states 
iions  are  given  in  the  opinion  of  Blatch-  themselves.'  It  was  not  suggested  by 
fonl,  J.,  Sup.  Ct.  U.  S.,  1883  (22  Am.  the  court  that  thotje  particular  lawrt 
Law  Reg.,  p.  199)  :  '*  It  was  in  refer-  #7ere  not  valid  exercises  of  the  power 
ence  to  such  laws,"  he  states,  '*  among  of  the  state  to  fit  the  articles  for  ex- 
other  inspection  laws,  that  Chief  Justice  portation,  or  that  in  a<ldition  to,  or 
Marshall,  in  Gibbons  v.  Ogden  (page  even  aside  from,  ascertaining  the 
203),  after  remarking  that  a  power  to  quality  of  the  article  produced  in  a 
regulate  commerce  was  not  tlie  source  state,  the  state  could  not  define  thtt 
from  which  a  right  to  pass  inspection  form  of  the  lawful  package  or  its 
laws  was  derived,  said :  *  The  object  weight,  and  subject  form  and  weight, 
of  inspection  laws  is  to  improve  the  with  or  without  quality,  to  the  snper- 
qnality  of  articles  produced  by  the  vision  of  an  inspector,  to  ascertain 
labor  of  a  country ;  to  fit  them  for  that  the  required  conditions  in  respect 
exportation  ;  or,  it  may  be,  for  domes-  to  the  article  were  observed.*' 
tic  use.    They  act  upon  the  subject  "  There  is  another  view  of  the  sub 
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as  ased  in  the  sub-clause  above  cited,  refers  exclusively  to 
articles  exported  to  foreign  countries,  and  does  not  include 
articles  brought  from  one  state  to  another.^  The  mere  fact 
that  such  charges  bear  upon  commerce  does  not  make  such 
statutes  unconstitutional.' 

§  409.  The  United  States  and  the  state  governments,  so  far 

as  their  resj^ctive  property  is  concerned,  are  coordi- 

statM^gov-    ^^^^®  sovereignties,  neither  of  which  can  tax  the  other. 

ernment       Were  this  power  of  taxing:  the  other  vested  in  either, 

cannot  tax  '^  ,     ,      .  .  .  i      i       ^ 

state  or         this  would  not  Only  be  inconsistent  with  the  doctrine 

Jeot  which  has  great  force.  Recognized  tobacco-inspection  laws  a  mere  ooTer 
elements  of  inspection  laws  have  al-  for  laying  revenue  duties  upon  ez- 
wajs  been  quality  of  the  article,  form,  ports.  The  case  is  not  like  that  of 
capacity,  dimensions,  and  weight  of  Jackson  Mining  Co.  r.  Auditor-General, 
package,  mode  of  putting  up,  and  32  Michigan,  488,  where  a  state  tax 
marking  and  branding  of  various  imposed  on  mineral  ore  exported  from 
kinds — all  these  matters  being  super-  the  state  before  being  smelted  was  held 
vised  by  a  public  officer  having  au-  to  be  a  tax  on  interstate  commerce,  no 
thority  to  pass  or  not  to  pass  the  such  tax  being  imposed  on  like  ore  re- 
article  as  lawful  merchandise,  as  it  duced  within  the  state.  The  question 
did  or  did  not  answer  the  prescribed  of  the  right  of  Maryland,  under  the 
requirements.  It  has  never  been  re-  constitution  of  the  United  States,  to 
garded  as  necessary,  and  it  is  uiani-  require  that  the  dimensions  and  gross 
festly  not  necessary,  tliat  all  of  these  weight  of  a  hogshead  containing  to- 
elements  should  coexist  in  order  to  bacco  grown  upon  its  soil  shall  be 
make  a  valid  inspection  law.  Quality  ascertained  by  its  officers  before  the 
alone  may  be  the  subject  of  inspection,  tobacco  shall  be  exported,  is  a  question 
without  other  requirements,  or  the  in-  of  law,  because  the  question  is  as  to 
spection  may  be  made  to  extend  to  all  whether  such  law  is  an  inspection  law. 
of  the  above  matters.  When  all  are  Moreover,  the  question  as  to  whether 
prescribed,  and  then  inspection  as  to  the  charges  for  sucli  examination  and 
quality  is  dropped  out,  leaving  the  its  attendant  duties  are  '  absolutely 
rest  in  force,  it  cannot  be  said  to  be  a  necessary'  was  not  before  the  state 
necessary  legal  conclusion  that  the  court,  and  was  not  passed  upon  by  it, 
law  has  ceased  to  be  an  inspection  law.  and    cannot    be    considered    by    this 

**As  is  suggested  in  Neilson  v.  Garza,  court.*' 

2  Woods,  287,  by  Mr.  Justice  Bradley,  '  Woodruff    v.    Parham,    8     Wall, 

it  may  be  doubtful  whether  it  is  not  131-3  ;  Machine  Co.  r.  Gage,  100  U.  S. 

exclusively  the  province  of  congress,  676. 

and  not  at  all  that  of  a  court,  to  decide  '  Gibbons  v.  Ogden,  9  Wheat.  203; 

whether  a  charge  or  duty,  under  an  License  Cases,  6  How.  577 ;  Hall  r.  De 

inspection  law,  is  or  is  not  excessive.  Cuir,   95   U.   S.  485  ;    Foster  v.  New 

There  is  nothing  in  the  record  from  Orleans,  94  id.  246.     As  to  state  re- 

which  it  can  be  inferred  that  the  state  strictions  on  imports,  see  infra,  §§  421 

of   Maryland    intended    to  make    its  etseq. 
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of  the  co-ordination  of  sovereignties  above  stated,  »^^«  ^^ 
but  it  would  give  the  sovereign  exercising  the  power  states 
the  means  of  seriously  crippling  the  other.*  Hence  p^p^''^* 
it  has  been  held  that  the  United  States  cannot  tax  a  state 
municipal  corporation,'  or  the  emoluments  of  a  state  official,' 
or  the  process  of  stiite  courts,^  or  documents  in  such  a  way  as 
to  exclude  them  from  being  "received  in  evidence  in  state 
courts;*  or  even  a  railroad  owned  by  a  state.'  On  the  other 
hand,  a  state  cannot  tax  the  bonds  or  notes  issued  by  the 
United  States,^  or  a  bank  chartered  by  the  United  States  as 
a  business  agency,^  or  securities  of  the  United  States  even 
though  held  as  part  of  the  capital  of  a  bank,'  or  the  incomes 
of  officers  of  the  United  States.*®  State  taxation,  however,  is 
not  precluded  by  the  fact  that  an  institution  or  thing  taxed  is 
one  from  which  the  United  States  government  derives  some 
incidental  benefit;"  though  by  virtue  of  the  clause  requiring 
uniformity  such  taxation  if  unjust  could  be  avoided.  Noi? 
under  the  statute  of  18G4,  regulating  the  relation  of  the  ^v-. 
ernment  to  the  national  banks,  is  the  stock  hold  by  private 
persons  in  such  banks  exempt  from  taxation  by  the  states,. 
provided   there   be   no  discrimination  against   such   banks.'^ 

<  Bee  Ward  v,  Maryland,  12  Wall.  lo  Dobbins  v.  Commissioners,  16  Pet. 

418.  435. 

«  U.  S.  r.  R.  R.  Co.,  17  Wall.  322.  "  Railroad  v.  Penisto»,  18  Wall.  0. 

»  The  Collector  r.  Day,  11  Wall.  113.  "  Utica  v.  (Jhurcliill,  33  N.  Y.  161 ;  S. 

*  Moore  v.  Quick,  105  Mass.  49.  C.  tit.  Van  Allen  v.  Assessors,  3  Wall. 
'  That  this  is  the  prevalent  and  573 ;  People  r.  Commis.,  4  Wall.  244. 

better  opinion  see  Whart.  on  £v.,  §  In  Bo7er\sApj[u*al,  13  Weekly  Notes, 

697  ;  cofi/ra  Pomeroy's  Const.  Law,  185.  269  (Sup.  (H.  Penn.  1883),  it  was  held 

That  a  person  who  under   a  law  of  that  shares  in  national  banks  could  Ik* 

congress  is  licensed  to  sell  spirituous  taxtnl  in  the  hands  of  individuals  for 

liquors  In  Massachusetts  is  controlled  county,  municipal,  and  local  purposes, 

by  the  prohibitory  legislation  of  tliat  jtrovided  tliat  such  taxation  be  uniform 

state  see  Mc  Guire  v.  Com.,  3  Wall.  387.  and  of  the  same  degree  and  character 

*  Georgia  v.  Atkins,  1  Abb.  U.  S.  21K  as  that  to  which   similar  capital   in 
'  Bank  Tax  Case,  2  Wall.  200;  Bank  state  institutions  is  taxed.     But  **no 

r.  Saperrisors,  7  Wall.  26.  discrimination  against  the  capital  in- 

*  Osborn  v.  Bank,  9  Wheat.  738 ;  see  vested  in  national  banks  can  be  al- 
Weston  V.  Charleston,  2  Pet.  449.  lowed."     Gordon,  J.,  ibid.,  citing  Peo* 

*  Bank  of  Commerce  r.  New  York,  2  pie  v.  Weaver,  100  U.  S.  (10  Otto)  539. 
Black,  620 ;  Bank  Tax  Case,  2  WaU.  ''  The  case  of  People  v.  Weaver,  100 
aOO.  H.   S.   539,  decided  by  the  supreme 
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§  410.  The  power  of  taxing  imports  being  exclusively  vested 
in  congress,  any  state  tax  on  imports  in  bulk,  to  attach  before 

court,  respecting  th('  taxation  of  shares  moneyed  capital,  was  a  discrimination 

of  tilt*  n<atiunal  bank:*,  may  l>e  cited  in  against  the  act  of  congress  and  illegal, 

this    fnnn*?ction.     Without    the    per-  105    U.   S.   322/'      Field,    J.,  R.  R. 

mission    of  congrcHs,   the    shares    of  Tax  Cases,  13  Fed.  Rep.  736. 

tht'>«*  l).'ink.s  could  not  be  taxed  by  the  In   Second  Nat.   Bank  of  Titn5Till« 

statrM.     CongreHH  gave  the  permission  v.  Caldwell,  13  Fed.  Rep.  429,  it  vas 

on  mndition  that  the  taxation  should  held  by  Acheson,  D.  J.,  that  a  license 

not  )m>  at  a  gr«*ater  rate  than  i.s  asseflseil  tax  imposed  by  city  ordinance  upon  a 

<»n  otiicr  moneyed  capital  in  the  hands  national  bank,  l)eing  a  tax  upon  the 

of  individual  uitizcnK  of  the  state,  and  operations  of  the  bank,  and  a  direct 

that  tlie  shares  owned  by  non-n>sidents  obstruction  to  the  exercise  of  its  oor- 

of   the   state   should  l»e  taxed  at  the  porate  powers,  is  unconstitutional ;  but 

]>lae«?  where  the  bank  is  located.    Rev.  the' ordinance  not  undertaking  tomakn 

^>t.,  §  r»210.     In  th<'  case  cited  the  court  the  tax  a  lien,  and  giving  an  action  of 

held,  with  rt»gard  to  sucli  taxation  : —  debt  only  for  its  collection,  the  bank  is 

"(1)  That  the  ]>ro)iibition  imposed  not  entitled  to  equitable  relief  by  in- 

by  eonj^ress  against  discrimination  had  junction. 

reference  to  the  <»ntire  process  of  assess-  That  a  state  may  tax  property  held 

ment,  and  included  the  valuation  of  by   a   citizen   in   registered   bonds  of 

th<;  shares  as  well  as  the  rate  of  per-  another  state,  see  Bonaparte  r.  Tax 

cenlage  charged;  (2)  that  a  statute  of  Court,  104  U.  S.  592;  in/ro,  §  417  a; 

New   Vurk  wliich  established  a  mode  suprOf  §  260. 

of  ass(>ssm«'nt   by  which  such  shares  The  fact  that  a  railroad  oorporation 

were  valui'd  higher  in  proportion  to  is  employed   by  the  Federal  gorem- 

their  real   value  tlian  ritlicr  uioneyeii  nient  as  a  common   carrier,  doc-s  not 

capital,  n as  in  contlirt  with  the  pro-  ««xcmpt  it  from  st a U.^  taxation.    Santa 

hi!>iii<ni,  altliou^h  tlio  same  percentage  Clara  r.  R.  R.,  18  Fed.  Rep.  3S5. 

on  such  valuation  was  levied  ;  and  (3)  **  When  the  instrumentality  is  the 

tliut  a  statut«*  which  permitted  a  party  creation  of  the  state, — a  corporation 

to  (leduit  his  <lel)ts  from  the  valuation  formed  under   its   laws, — and  is  em- 

of  his    personal    prc»p(?rty,    exoei)t   so  ploy e<l  or  adopted  by  the  general  gov- 

much   as   consisted   of    those    shares,  crnment  for  its  convenience,  although 

taxed  the  shares  at  a  greater  rate  than  to  enlarge  its  use  and  render  it  more 

other  nioney«'<l  capital.  available    additional    privileges    and 

*'  In  the  case  of  the  Kvansville  Bank  benefits  are  conferred  by  that  govern* 

r.  Jh'ittoii,  decided  at  the  last  term  of  ment  uinm  the  corj)oration,  it  remains 

the  supreuie  court,  the  doctrine  of  the  subject   to   the   taxing   power  of  the 

Weaver  Case  was  allirnied,  an«l  it  was  state,  unless  congress  declares  It  to  be 

lii'ld  that  the  taxati«)n  of  shares  in  the  exempt   from   such  power.     Congress 

national    banks,    under    the   revenue  can  undoubtedly  exempt  any  agencies 

laws  of  Indiana,   without   permitting  it  may  employ  for  services  to  the  gene- 

the  shareholder  to  deduct  from  their  ral  government  from  snch  taxation  Ai 

assessed  value  the  amount  of  his  hona  will  in  its  judgment  impede  or  prevent 

jidt  indebtetlness,   which  was  allowed  their    performance.      Oocasions    may 

in   the  case  of  other  investments  of  arise  hereafter,  especially  in  time  of 
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the  bulk  is  broken  into  parcels  for  sale,  ia  unconstitutional.' 
Tlie  same  reasoning  ajiplies  to  taxes  on  alien  |iasseii-  stat^gigf 
gcrs  arriving  at  a  afate  port.'  But  a  state  law  pro-  "f*  ii"i'"»- 
liibiting  tlic  sale  of  spirituous  liquora  without  a  importeund 
license  is  not  nnconstitutional  ;*  nor  ia  a  state  law  coimuiu- 
inijiosiiig  taxes  on  vessolfl  for  the  benefit  of  infirm  'l"''■•■ 
pilots.^  Tiie  finbjeot  of  fliscriminations  as  regulations  of  com- 
merce is  hereafter  discussed.' 

^ — §  411.  rt  is  in  uiiy  view  settled  that  a  tax  to  secure  a  purely 
privatcend  is  unconstitutional.  This  has  been  held  to 

1  bethecasewithataxt-orepayparties'losses  they  have 
incurred  in  afire;*  and  with  a  tax  to  cover  any  other  : 
personal  calamity.'  But  it  does  not  follow  that  hcoauso  i 
a  tax  incident  ally  benefits  a  privateperaon  it  isuncon-  , 
Btitutional,  since  otherwise  no  tax  could  he  sustained,  \ 
as  there  is  no  tax  which  does  not  incidentally  benefit  : 
some  private  person.  The  true  distinction  ia  thus 
stated  by  Judge  Cooloy:  "  When  a  law  for  the  levy 
of  a  tax  allows  on  its  fate  the  purpose  to  collect  money  from  i' 
the  people  and  appropriate  it  to  some  iirivatc  object,  the  exe- 
cution of  the  law  may  he  resisted  by  those  of  whom  the  exac- 
tion is  made,  and  the  courts,  if  appealed  to,  will  enjoin  collec- 
tion, or  give  remedy  in  damages  if  property  ia  seized.  But  if 
ft  tax  law  on  its  face  diecloaea  no  illegality,  there  can  in  general 
be  no  such  remedy.  Such  is  the  case  with  the  taxes  levied  under 
authority  of  congress;  they  are  levied  without  any  s])ccifica- 


rai  Pminot 
ve  lAid  fnr 


.  v[tial« 

lli:  puriHMC. 


war,  where  the  neei'saitics  of  the 
Ftider&l  gOTcrniiiciit  trUl  require  such 
exemption  of  the  roads  of  the  com- 
panies, and  of  their  francliiaes  anil 
apiiurtenaiiecs,  to  lie  declared  and 
eutorced;  the  exemption  to  continue 
until  the  neceHsities  calllug  fur  it  alinll 
cease.  But  as  jet  congrees  hiu  not 
declared  anj  audi  uxemption  eithi 
their  property  or  of  their  fraii<:]ii 
and  we  therefore  think  that  nont 
eslits."  Field,  J.,  Santa  Clara  i-.  R. 
R..  18  Fed.  Rep.  399. 

■  Brown    t,    Uarjland,    12   Wheat 
419i  U{/Vuii421. 


.  ItaltJii 


421  f 


j-iT  OaBea,  7  How.  2.'''3  ;  Ouy 
re,  IIJO  U.  S.  434 ;  I'n/'m,  h% 


ttq. 


Casea,  !>  >Ii>w.  504. 
id        *  Cooliy  I-,   Board   of  IVardonB,   12 
uc    How   2!)9 :  i»/m,  k  424. 
ill        >  Infta.  §§  41S  (t  irq.     Tliat  a  state 
Lot    has  B  right  to  itnpo.ie  lin-npu  fuea  on 
of    Ferrleii  nniniug  tu  aiuitlipr  stale,  see 
■s,     Wiggins  Ferry  Co.  r.  St.  Loois,  107  U. 
iit>    S.  3US  :  see  i«/ra,  i  420. 
R.        *  Lowell  r.  Boston,  111  Moss.  4G4. 

lee  (laeu  r-  Busse,  7  111.  App.  433. 


§  418.]  COMMENTARIES  ON  LAW.  [CHAP.  YI. 

tion  of  particular  purposes  to  which  the  collections  shall  be 
devoted,  and  the  fact  that  an  intent  exists  to  misapply  some 
portion  of  the  revenue  produced,  cannot  be  a  ground  of  ille- 
gality in  the  tax  itself.  In  cases  arising  in  a  local  government, 
an  intended  misappropriation  may  sometimes  be  enjoined ;  but 
this  could  seldom  or  never  happen  in  case  of  an  intended  or 
suspected  misappropriation  by  a  state  or  by  the  United  States, 
neither  of  them  being  subject  to  the  process  of  injunction. 
The  remedies  for  such  cases  are  therefore  political,  and  can 
only  be  administered  through  the  elections."^ 

§  412.  There  can  be  no  taxation  without  machinery ;  and 
hence  the  power  to  tax  involves  the  power  to  pro- 
taxinvoivea  vide  by  law  for  the  appointment  and  supervision  of 
estabHsh  whatever  officials  are  necessary  for  the  collection  and 
^TneiT.  proper  care  of  taxes.  A  statute,  however,  prescrib- 
ing the  mode  of  collecting  a  tax  must  be  strictly 
followed.* 

§  413.  It  does  not  follow,  as  we  have  seen,  from  the  injunc- 

Conirress  *^^"  ^^  ^^  Uniformity,  that  congress  is  bound  to  uu- 
hae  diecre-    dertake  the  difficult  task  of  distributing  the  burdens 

tion  as  to  , 

objects,  but  of  the  land  equally  on  the  basis  of  population,  nor  the 
particular  Still  morc  difficult  task  of  making  such  distribution 
persons.  equal  on  the  basis  of  wealth.  The  firs£' would  be 
glaringly  unjust,  as  it  would  impose  on  the  poor  man  the  same 
burden  of  taxation  as  on  the  rich.  The  second  would  be  oppres- 
sive and  odious,  making  it  necessary  to  arm  thfe  government 
with  inquisitorial  powers,  often  subjecting  unproductive  pro- 
perty to  ruinous  burdens,  and  putting  on  the  same  basis,  per- 
sons whom  a  wise  humanity  would,  at  least  to  some  extent, 
exempt  from  taxation,  and  persons  whose  redundancy  of 
wealth  is  swollen  by  the  protection  government  affords.*  Since, 
therefore,  taxation  cannot  be  divided  absolutely  pro  rata  on 
the  basis  of  either  population  or  wealth,  some  mode  of  dis- 
crimination must  be  devised.     Duties  on  imports  are  classified 

1  Cooley  on  Taxation,  541,  572,  cited  objects  of  taxation  is  Tested  in  congress, 

in  Cooley  on  Constitutional  Law,  59,  GO.  see    argument  of  MarshaU,  C.  J.,  in 

■  See  Parker  v.  Overman,  18  How.  Providence  Bank  v,  BiUings,  4  Pet. 

137.  514. 

•  That  a  discretionary  power  as  to 
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in  what  is  called  a  tariff,  in  which  each  article  likely  to  be 
imported  is  noted  either  specifically  or  generically,  and  a  duty 
assigned  to  it  either  arbitrarily  or  in  proportion  to  its  value. 
In  settling  excises  the  only  way  of  avoiding  an  arbitrary  pro 
rata  imposition,  which,  as  has  been  noticed,  would  be  imprac- 
ticable, is  the  selection  of  certain  objects  of  taxation  ;  and  such 
selection,  provided  it  does  not  pick  out  particular  individuals 
for  either  favor  or  disfavor,  does>iiot  conflict  with  the  consti- 
tutional limitation  as  to  uniforniity.  Thus,  tobacco  has  been 
subjected  to  a  heavy  excise,  it  being  a  supposed  luxury, 
though  the  imposition  bears  with  peculiar  hardness  upon  the 
agricultural  interests  in  Virginia  ;  while  tea  is  admitted  free 
of  duty,  and  there  never  has  been  an  attempt  to  lay  an  excise 
on  breadstuffs.  The  income-tax,  also,  discriminated  between 
large  and  small  incomes,  the  latter,  under  a  fixed  range,  being 
relieved  from  the  burden.  Exemptions  from  taxation,  also, 
when  the  object  is  not  to  favor  or  disfavor  individuals,  but 
to  effect  some  public  benefit,  have  never  been  regarded  as 
conflicting  with  the  limitation  as  to  uniformity  either  in 
Federal  or  in  state  constitutions.  Such  exemptions  are  made 
for  the  relief  not  only  of  persons  of  small  means,  so  far  as  to 
protect  their  implements  of  su[)port,  and  sometimes  other 
property  to  a  certain  limit,  from  being  seized  for  taxcs,^ 
but  of  nascent  industries,^  of  railroad  enterprises  in  their 
infancy,*  of  public  charitable  foundations,*  of  cemeteries," 
of  buildings  for  religious  worship,'  and  of  school  projKjrty.^ 


>  German  Sayings  Bank  v,  Archbold,  *  Appeal  Tax  Ct.  i;.  B^t.  Cem.  Co., 

15  Blatch.  398;  Smith  v.  Osburn,  53  50Md.  432;   People  v.  (iracelaml  Co., 

Iowa,  474.  8G  lU.  33G  ;   Mulroy  v.  Churchman,  52 

*  Welch  V,  Cook,  97  U.  S.  541 ;  State  Iowa,  238. 

V.  Northern  Belle  Co.,  13  Nev.  250.  *  Redcmptorist  Fathers  v.  Boston, 

*  Railroad  Companies  v.  Gaines,  97  120  Mass.  178 ;  see  Old  Soath  Society 
U.  S.  697 ;  Morgan  v.  Loaisiana,  93  U.  r.  Boston,  127  Mass.  378 ;  State  o.  Ax- 
S.    217;    Railway  Co.    v.   Loftin,   98  lell,  41  N.  J.  L.  117. 

U.  S.  559 ;  Wilson  v.  Gaines,  3  Tonn.  '   University    v.    People,   99   U.   S. 

Ch.  597.  309  ;   St.   Joseph's    Church   i;.  Provi- 

*  Donohugh's  Appeal,  86  Penn.  St.  dence,  12  R.  I.  19  ;  Appeal  Tax  Ct.  v. 
306 ;  Burd  Orphan  Asylum  t;.  Darby,  St.  Peter's  Academy,  50  Md.  321 ; 
90  Penn.  St.  21 ;  Library  Association  Red  v.  Johnson,  53  Tex.  284.  .That 
V.  Pel  ton,  36  Ohio  St.  253  ;  Appeal  Tax  perfect  nnifomiity  of  taxation  is  unat- 
Ct.  V.  St.  Peter's  Academy,  50  Md.  321.  tainable,  see  New  Orleans  v,  DavidBon, 
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§  414.   Not  only,  therefore,  is  absolute  uniformity  in  the 
cut  distribution  of  taxes  impracticable,  but  there  is  no 

int^'Dtto  school  of  statesmen,  no  matter  how  strict  may  have 
does  not  been  their  theories  of  construction,  who  have  not 
vitiate  tax.  advocated  exemptions — e.  ^.,  those  of  educational 
institutions,  of  ships,  and  of  laborers,  in  respect  to  their  im- 
plements of  labor — which  are  inconsistent  with  such  absolute 
uniformity.  If,  therefore,  congress  is  entitled,  in  moulding 
taxes  and  in  selecting  objects  of  taxation,  to  discriminate  in 
favor  of  the  shipping  and  educational  interests,  and  of  per- 
sons whose  power  of  self-support  a  harsh  application  of  the 
right  would  destroy,  it  is  also  entitled  to  discriminate  in  favor 
of  domestic  manufactures.  It  is  just  as  consistent  with  the 
limitation  requiring  uniformity  to  say  "  this  growing  manu- 
facture shall  be  protected  by  putting  a  duty  on  foreign  com- 
peting productions,"  as  it  is  to  say  "  this  railroad  or  this  school 
shall  be  exempt  from  taxation  either  for  a  ti  me  or  permanently." 
So  far,  therefore,  as  the  question  of  intention  goes,  a  duty  im- 
posed on  a  foreign  commodity  is  not  unconstitutional,  because 
the  intention  in  laying  it  was  in  part  the  protection  of  home 
manufacture.  And  the  reasons  are  twofold.  In  the  first  place, 
as  is  above  stated,  no  taxation  can  be  absolutely  uniform,  and 
the  best  that  the  legislature  can  do  is  to  distribute  taxation 
in  such  a  way  as  to  promote  the  general  welfare  of  the  com- 
munity. And  this  congress  is  entitled  to  do  by  the  very  limi- 
tation before  us.  Whether  protection  in  particular  cases  is 
expedient  is  a  question  of  policy  of  which  congress  is  to  judge. 
But  that  there  is  a  constitutional  right  to  shaj)e  a  tariff  so 
that  while  producing  an  adequate  revenue  it  \jiay  incidentally 
protect,  there  ought  to  be  no  question.  In  the  second  place, 
even  were  it  to  be  held  that  granting  protection  to  domestic  in- 
dustries is  not  ])€r  se  within  the  range  of  the  powers  of  the 
general  government,  it  could  not  be  maintained  that  theexer- 

30  La.  An.,  Part  I.  541.     As  to  exemp-  Macon  R.  R.  v.  Goldsmith,  62  Ga.  463. 

tion  of   railroad  property  st^e   furtlier  As  to  modified  exemption  of  soldicfD,  see 

Hoge  t'.  Railroad,  1)9  U.  S.  348  ;  Rail-  People  v,  Brooklyn,  18  Hun,  38G.     As 

road   Co.    r.  Commiss.,  1(»3    U.  S.  1  ;  to  placing  special  taxes  on  absentees, 

Dickerson    r.   Yetzer,   53   Iowa,    GSl ;  see  Williams  r.  Wayne  Co.,  78  N.  Y. 

Chicago  R.  R.  r.  Crawford,  48  Wis.  GOG  ;  5G1. 
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cise  of  a  rightful  *i»ower  is  vitiated  by  the  fact  that  in  exer- 
cising such  power  congress  had  incidental  protection  in  mind. 
lu  advocating  an  embargo,  both  Mr.  Jefferson  and  Mr. 
Madison  argued  that  its  effect  would  be  to  develop  our  home 
resources;  yet  this  did  not  make  the  embargo  unconstitu- 
tional. In  advocating  the  improvement  of  the  Mississippi 
River,  and  the  removal  of  bars  from  our  southern  harbors,  Mr. 
Calhoun  argued  that  the  effect  would  be  to  draw  into  activity 
industries  otherwise  dormant;  yet  the  purpose  of  effecting 
this  collateral  benefit,  which  the  constitution  does  not  specify 
among  the  objects  of  Federal  interposition,  did  not  make  un- 
constitutional statutes  to  improve  the  Mississippi,  or  to  render 
navigable  our  harbors.  The  principle  is  incontestable,  and 
runs  through  all  our  jurispru«lence.  A  contract  to  do  a  legal 
act  is  not  vitiated  by  the  fact  that  the  parties  may  at  the  time 
of  contracting  have  had  some  illegal  result  incidentally  in  view.^ 

§  415.  It  is  not  so,  however,  as  to  duties  imposed  ^vowedly    V 
for  the  purpose  of  prohibition.    It  is  true  that  it  has 
been  held  that  a  duty  imposed  on  an  article  for  the   whemiu- 
declared  purpose  of  raising  revenue  cannot  be  treated    hi^bii^j^v^l^™" 
as  unconstitutional  simply  because  it  turns  out  to  be 
80  high  as  to  proliibit,and  hence  to  prevent  any  revenue  from 
coming  in  from  the  peculiar  article;  the  rea-son  given  being  that 
the  sujireme  court  cannot  assail  the  motives  of  congress  by 
ascribing  an  intention  to  destroy  revenue  to  a  measure  whose 
avowed  object  was  the  raising  of  revenue.*    It  is  true,  also^ 
tliat  Judge  Story,  in  his  Commentaries,  broadly  declares  that 
*'the  al>solute-prtTnK'  to  levy  taxes  iiichnles  the  power  in  every 
form  in  which  it  may  be  used,  and  for  every  purpose  to  which 
the  legislature  may  choose  to  apply  it.     It  therefore  includes 
the  power  to  levy  protective  duties,  though  the  duties  n^iy  in 
effect  be  prbhibit()j*y#*^     But  these  positions   cannot  stand 
together.     jSTtax,  as  we  have  seen,  is  an  imposition  laid  by  a 
sovereign  on  a  subject  for  the  purpose  of  revenue.     A^prohiby 
itory  duty,  therefore,  cannot  be  a  tax,  when  laid,  not  for  reve\ 
iiue,  but  to  prevent  revenue.    Congress,  in  respect  to  the  clause 

«  Whart.  on  Cont.,  §§  337,  34C.  »  Story,  Coust.,  §  9(jy. 

*  Veazie  Bauk  t*.  Feiiiio,  8  WaU.  533. 
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before  us,  stands  in  the  position  of  an  agent  who  has  assets 
placed  in  his   hands,  first  to  pay  debts,  and   then  to  distri- 
bute according  to  a  fixed  scheme.     This  undoubtedly  gives 
large  discretionary  powers  to  the  agent  so  entrusted.    It  would 
not  authorize  him,  however,  to  destroy  any  of  the  property 
placed  in  his  hands  for  such  distribution.     It  must  be  remem- 
bered that  a  citizen  of  the  United  States  is,  apart  from  the 
question  of  revenue,  as  much  entitled  to  buy  an  article  pro- 
duced abroad  as  he  is  to  buy  an  article  produced  at  home.    He 
holds  both  rights  subject  to  t|je  superior  right  of  the  g^overn- 
nient  to  come  in  and  require  hhn  to  pay,  in  case  of  a  purchase, 
a  jfro  rata  part  of  the  price  as  a  contribution  to  the  revenue  of 
the  state.    But  because  the  government  has  the  right  to  exact 
this  tax,  this  does  not  give  it  the  right  to  prevent  the  thing 
from  which  the  revenue  is  raised  from  being  sold  at  all.     If 
the  government,  in  other  words,  has  the  right,  because  it  can 
tax  foreign  articles,  of  preventing  foreign  articles  from  being 
1^         sold,  it  has  the  right,  because  it  can  tax  domestic  articles,  of 
V/  yNvpreventing  domestic  articles  from  being  sold.    If,  for  instance, 
^^/^  it  can  say  "I  can  tax  soap  made  abroad,  therefore  I  can  exclude 
yy         such  soap  from  New  York,"  it  can  also  say,  "  I  can  tax  soap 
/  made  in  this  country,  therefore  I  can  stop  the  sale  of  such 

soap  everj'wliere  in  the  land."    If,  however,  it  cannot  stop  the 
sale  of  home  goods  under  the  guise  of  taxation,  neither  can  it 
•^c  stop  the  sale  of  foreign  goods  under  the  guise  of  taxation. 

Nor  can  the  plea  of  taxation  be  set  up  to^ustify  any  legislation 
the  object  of  which  is  to  destroy  revenue.  A  power  to  an 
agent,  for  instance,  to  run  a  ship  on  any  voyages  he  may  deem 
best,  does  not  authorize  him  to  destroy  the  ship:  a  power  to 
an  agent  to  lease  a  house  to  any  parties  he  may  approve,  does 
not  authorize  him  to  burn  the  house.  The  same  observations 
may  be  made  on  the  vindication  of  prohibition  on  the  ground 
of  regulating  commerce.  To  destroy  is  not  to  regulate;  and 
if  the  power  to  regulate  commerce  with  foreign  states  author- 
izes the  exclusion  of  foreign  articles  from  the  market,  the 
power  to  regulate  commerce  between  the  states  would  authorize 
the  exclusion  of  domestic  articles  frorii  the  market.  On  two 
grounds  only  can  such  prohibitions  be  defended.  One  is  police 
or  quarantine ;  the  other  is  the  exercise  of  the  war  po^^er*  of 
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:  the  government,  by  way  of  embargo,  or  by  way  of  the  exclu- 
sion of  articles  contraband  of  war.    ki:> 

§  416.   The  next  clause  of  the  first  article  of  the  constitu- 
tion gives  congress  the  power  to  borrow  money  on 
the  credit  of  the  United  States.     This  power  in-   in^borrow- 
cludes  the  power  to  give  proper  securities,  in  the   JUL'^ive^' 
shape  of  bonds  or  notes  for  the  pa\'nient  of  loans;   any  proper 
and  such  securities,  as  we  have  seen,  are  exempt 
from   state   taxation.^     Whether  such   securities,  when    not 
redeemable  in  cash,  can  be  made  legal  tenders,  will  be  here- 
after discussed.' 

§  417.  As  the  function  of  borrowing  can  only  be  exercised 
through  agencies,  it  is  within  the  discretion  of  con- 
gress to  select  as  borrowing  agents  any  officers  it  imprTe^u^ 
may  deem  proper  to  efi:ect  this  purpose.  It  is,  there-  ^orrow^ 
fore,  within  the  power  of  congress  to  charter  a  bank  through  a 
to  whorft  is  committed  the  function  of  borrowing 
money  for  the  support  of  the  government  and  of  negotiating 
government  bonds,*  and  also  to  employ  for  this  purpose  banks 
already  in  existence.  It  is  on  this  reasoning  that  the  consti- 
tutionality of  statutes  employing  national  banks  as  the  agents 
for  the  distribution  of  bonds  may  be  sustained.  How  far  this 
power  involves  the  power  to  charter  a  national  bank  as  a  dis- 
counting agency,  has  been  gravely  questioned.  A  power  to 
borrow,  so  far  from  including,  is,  by  its  enumeration,  exclu- 
sive of  a  power  to  lend  ;  and  the  distinction  is  material,  since, 
while  a  government,  in  order  to  equalize  its  exi)enditures,  is 
compelled,  in  periods  of  extraordinary  outlay,  to  borrow,  there 
is  no  reason  why  it  should  enter  the  market,  either  in  person 
or  through  an  agent,  as  a  lender.  It  may  be  that  in  certain 
great  crises  of  government  a  bank  is  the  only  agent  by  whom 
money  can  be  borrowed ;  and  it  may  be  that  without  the 
power  of  discounting,  a  bank  cannot  exist.  On  this  ground 
the  approval,  by  Washington  and  Madison,  of  charters  of  the 
Bank  of  the  United  States  may  be  explained ;  and  the  affir- 

"  Supra,  §  408 ;  Bank  r.  Supervisors,        *  fnfra,  §§  443  ei  seq. 
7  Wall.  26.  >  McCuUoch  w.  Mar^rland,  4  Wheat. 

316. 
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mation  of  the  constitutionality  of  the  charter  by  the  supreme 
court  of  the  United  States  followed,  for  the  reason  that  the 
question,  being  one  as  to  the  selection  of  means  to  execute  a 
power  expressly  given  by  the  constitution,  was  one  of  political 
expediency,  of  which  congress  is  the  judge. 

§  417a.  The  power  of  a  state  over  its  domiciled  citizens  en- 
ables it  to  tax  debts  due  them  from  persons  in  other 

States  may  ,  ,  ,  .      .  •       S      -m    i        i 

tax  states,  subject  to  the  restrictions  in  the  Federal  con- 

^°®  ^*  stitution ;  and  as  a  state  may  impose  any  taxes  on 
its  domiciled  citizens  which  its  constitution  permits,*  it 
may  tax  the  registered  bonds  of  other  states  held  by  such 
citizens.'  Some  of  the  restrictions  on  the  power  of  the  state 
in  this  relation  have  been  already  noticed.'  But  a  state,  as 
we  have  seen,  cannot  tax  Federal  assets  or  Federal  functions.* 
Kor  can  a  state,  under  the  fourteenth  amendment,  impose 
taxes  unequally  bearing  on  corporations  or  individuals.* 

V.  Regulation  of  Commerce. 

§  418.  We  have  next  to  consider  the  following  clause:  "  Con- 
gress shall  have  power  ....  to  regulate  commerce 
meant  to       With  foreign  nations,  and  among  the  several  states, 
secure  free-   j^^d  ^yith  the  Indian  tribes."     To  this  the  following 

doin  of  ^  ° 

trade  be-       qualification  is  attached :    "  JSTo  preference  shall   be 

tween  the  .  ,  i    ^  •  /» 

staU'8.  given,  by  any  regulation  ot  commerce  or  revenue, 

to  the  ports  of  one  state  over  those  of  another  ;  nor 
shall  vessels  bound  to  or  from  one  state  be  obliged  to  enter, 
clear,  or  pay  duties  to  another."  No  clause  in  the  constitu- 
tion is  more  distinctively  produced  by  national  conditions  than 
this.  The  lines  between  the  states  were  in  most  cases  purely 
arbitrary.  Free  trade  between  the  states  was  what  the 
people  of  the  states  needed,  and,  as  will  presently  be  more 
fully  seen,  demanded.  Natural  conditions  required  that  there 
should  be  interstate  free  trade;  but  local  interests,  striving 
to  shut  out  competition,  had,  after  the  Revolution,  induced 
the  state  legislatures  to  impose  restrictions  by  which  inter- 

»  Kirklaiid  r.  Hotclikiss,  100  i:.  S.  »  Supra,  §§  409-10.     As  to  constitu- 

491.  ents  of  domicil,  see  supra,  §§  254  et  seq, 

«  Bonaparte  r.  Tax  Court,  104  U.  S.  *  Supra,  §  409. 

592.                                                     .  6  Infra,  §  588. 
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state  trade  ceased  to  be  free.  Tariffs  and  harbor  dues  were 
followed  by  retaliations  and  e^eneral  revenue  impositions, 
the  results  of  which  were  not  only  to  break  up  interstate 
trade,  but  to  engender  animosities  which  might  have  resulted 
in  war.  >/ We  cannot  study  the  debates  in  the  constitutional 
convention  without  seeing  that  some  of  its  members  were 
students  of  political  economy,  and  were  aware  of  the  impor- 
tance of  free  trade  anjong  states  occupying  such  a  vast  extent 
of  territory  with  such  varied  productions  as  the  United  States. 
2for  can  we  study  colonial  history  without  seeing  that  how- 
ever arbitrary  were  the  restrictions  placed  on  the  colonies  by 
Great  Britain  so  far  as  concerned  itself  and  the  West  Indies, 
they  had,  in  colonial  days,  free  business  intercourse  among 
themselves.  If  there  had  been  alienations,  these  had  been 
much  softened  by  the  Revolutionary  struggle ;  if  particular 
local  interests  sought  a  monopoly  of  some  particular  local 
market,  this  tendency  was  insignificant  when  compared  with 
the  desire  of  the  people  of  the  several  states  as  a  body  for  a 
free  interchange  of  i»roduction3  with  each  other.  In  fact, 
despite  the  arbitrary  and  capricious  impositions  of  the  legis- 
latures, this  freedom  of  intercourse  still  largely  remained ;  and 
the  feeling  was  universal  that  it  should  be  formulated  in  the 
constitution.  This  fact,  in  connection  with  those  noticed  in 
the  next  section,  must  be  taken  into  consideration  in  constru- 
ing the  clause  now  before  us.^ 

§  419.  The  territory  embraced  by  the  United  States,  it 
should  be  remembered  in  this  relation,  is  marked  at  once  by 
diversity  and    unity.     It   was   bounded,  when  the  constitu- 

1  Tho  argument  is   tlins  put  in   a  complain  of  a  decay  in  trade.     And  X. 

"note"  given  in  Franklin's  Works  as  to  content  them  forbids  silks  from  B. 

published  in  Loudon,  July  7,  1767  : —  B.  in  return  forbids  iron  ware  from  X. 

"Suppose  a  country,  X.,  with  three  Tiien  the  iron-workers  complain  of  de- 
man  nfactn  res,  as  cloth,  silk,  iron,  sup-  cay,  and  X.  forbids  tho  importation  of 
plying  three  other  countriiti,  A.,  B.,  C,  iron  from  C.  C.  in  return  forbids  cloth 
but  18  desirous  of  increasing  the  vent  from  X.  What  is  got  by  all  these  pro- 
and  raising  the  price  of  cloth  in  favor  of  hibitious  ?  Answer.  All  four  find 
her  own  clothiers.  In  order  to  do  this  their  common  stock  of  the  enjoyments 
■he  forbids  the  importation  of  foreign  and  conveniences  of  life  diminished, 
oloth  from  A.  A.  in  return  forbids  B.  F."  Franklin's  Works,  ii.  3GH. 
iilks  from  X.    Then  tho  silk  traders 
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tion  was  framed,  to  the  east  by  the  Atlantic,  and  on  its 
northern  shores  dwelt  not  only  fishermen  and 
climate ^of^  sailors  as  intrepid  and  industrious  as  the  world 
soil,  and  of  ever  knew,  but  merchants  of  singular  enterprise, 
in  the  '  and  ship  builders  who  were  able  to  make  the 
states  de-  b^^t  use  of  the  lumber  with  which  the  territory 
fr^dom''^  abounded.  In  the  Middle  States,  and  in  Mary- 
land and  Virginia,  the  soil  was- sufficiently  rich  and 
extended  to  provide  food  for  the  whole  seaboard ;  while  in 
Pennsylvania  were  already  discovered  traces  of  the  iron  and 
coal  with  which  her  hills  were  in  many  districts  enriched. 
The  soil  of  Maryland  and  Virginia  gave  tobacco  enough  to 
satisfy  the  demand  which  was  making  it  a  prominent  busi- 
ness staple.  In  the  south,  rice,  which  white  labor  could  not 
produce,  was  freely  obtained  by  the  labor  of  negroes ;  and  dis- 
tinctive fruits  and  vegetables,  which  the  Middle  States  could 
either  not  grow  at  all,  or  grew  tardily  and  scantily,  were  readily 
raised.  The  west  was  but  imperfectly  explored ;  but  it  was 
known  that  there  was  to  be  found  a  vast  territory  where  men 
of  cnter[>rising  temper  could  find  not  only  employment  but 
wealth.  There  was  diversity  in  soil,  in  climate,  in  occupa- 
tion, and  eminently  in  modes  of  labor.  Yet  with  all  this 
there  was  unity.  The  country,  vast  as  it  was,  was  insular. 
The  Saint  Lawrence,  an  estuary  of  great  width  for  a  long  por- 
tion of  its  course,  a  river  of  resistless  rapids  for  another  por- 
tion, united  with  a  chain  of  lakes  which  were  inland  seas,  in 
separating  it  from  Canada.  To  the  east  the  country  was 
bounded  by  the  Atlantic,  to  the  south  by  the  Gulf  of  Mexico, 
to  the  west  by  the  Mississippi,  which  separated  it  from -a. 
vast  wilderness,  which  at  that  time  was  as  much  a  natural 
barrier  to  the  west  as  was  the  ocean  to  the  east.  Within 
these  boundaries  were  all  the  resources  necessary  to  national 
prosperity ;  and  there  existed  in  marvellous  completeness 
natural  highways  by  which  these  sections,  diversified  as  they 
were,  were  knit  together.  To  the  Atlantic,  on  the  east,  de- 
scended navigable  rivers  which  made  the  whole  seaboard 
open  to  commerce.  On  the  west,  the  Mississippi  River,  begin- 
ning its  navigable  course  in  Pittsburgh,  formed  a  medium  of 
communication   between   north,  south,  and  west.     We   can 
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understand,  therefore,  how  the  movement  towards  absolute 
free  trade  between  the  states  should  have  been  so  instinctive 
and  imperative  that  all  interests  in  the  constitutional  conven- 
tion should  have  united  in  giving  it  effect.* 

§  420.  Before  the  adoption  of  the  constitution  one  of  the 
chief  objects  of  contention  between  the  states  was 
the  control  of  navigable  waters  common  to  two  or  nJj*^i^e 
more  states.  Such  waters  formed  the  main  avenues  interstate 
of  commerce ;  and  if  state  legislatures,  under  the 
promptings  of  local  industries,  were  permitted  to  impede  the 
navigation  of  such  portions  of  such  waters  as  were  commanded 
by  their  shores,  interstate  commerce  through  these  great  ave- 
nues would  be  as  much  broken  up  as  was  the  navigation  of 
the  Rhine  by  the  robber  chieftains  of  the  middle  ages.  To 
stop  these  encroachments  was  essential ;  and  the  power  to 
regulate  commerce  between  the  states  gave  congress  ample 
power  to  move  effectively  in  this  direction.  The  question 
was  raised  before  the  supreme  court  of  the  United  States  for 
the  first  time  in  1824,  in  a  celebrated  case  which  turned  on  a 
New  York  statute,  giving  to  Robert  R.  Livingston  and  Robert 
Fulton,  in  consideration  of  the  services  of  the  latter  in  the 
introduction  of  steam,  the  exclusive  right,  for  a  term  of  years, 
to  the  steam  navigation  of  all  waters  within  the  jurisdiction 
of  the  state.  Gibbons,  the  plaintiff",  undertook,  notwith- 
standing this  prohibition,  to  run  between  New  York  City  and 
Elizabeth,  in  New  Jersey,  through  New  York  Bay  and  the 

'  All  parties  concurred  in  this  view,  yon,  paying  no  more  than  the  most 

Thus  Jefferson,  in  a  letter  to  Monroe,  favored  nation,  in  order  to  put  an  end 

dated    Paris,    June    17,    1785,  said :  to  the  right  of  individual  states,  acti'ng 

"  You  will  see  that  my  primary  object  by  fits   and  starts,   to  interrupt  our 

ia  to  take  the  commerce  of  the  states  commerce,  or  to  embroil  us  with  any 

oat  of  the  hands  of  the  states,  and  to  nation.'*     Bancroft's  Hist.  Const.,  i. 

place  it  under  the  super intendenc^  of  445.    This  was  followed  up  by  a  letter 

congress,  so  far  as  the  imperfect  pro-  of    December    26,    178G,     still    more 

yisions  of  our  constitutions  will  ad-  urgently  pressing  interstate  free  trade. 

mit,  and  until  the  states  shall,  by  new  These  letters  derive  additional  force 

compact,  make  them  more  perfect,  I  from  the   fact  that  their  object  was 

would  say,  then,  to  every  nation  on  to  induce  Monroe,  then  in  congress, 

earth,   by  treaty  your   people   shall  to  take  decided  ground  in  this  direc- 

trade  freely  with  us,  and  ours  with  tion. 
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marginal  waters  of  New  York,  a  steamboat  duly  registered 
and  enrolled  as  a  coasting  vessel.  Ogden,  who  was  the  assignee 
of  Livingston  and  Fulton,  brought  an  action  in  a  New  York 
court  to  restrain  Gibbons  from  running  the  boat  within  New 
York  jurisdiction.  This  suit  was  sustained,  and  appeal  was 
taken  to  the  supreme  court  of  the  United  States,  where  the 
ruling  of  the  New  York  court  was  reversed,  and  it  was  held 
that  the  free  navigation  of  the  waters  in  question  was  essential 
to  interstate  commerce,  and  that  the  state  of  New  York  had 
no  power,  in  view  of  the  clause  of  the  constitution  before  us,  to 
grant  an  exclusive  right  to  such  navigation  to  the  plaintiff's 
assignors.^  In  this  case  congress  had  in  a  measure  occupied 
the  ground  by  statutes  authorizing  the  licensing  of  vessels  for 
the  coasting  trade,  the  waters  in  question  being  indispu- 
tably part  of  the  coast- waters  of  the  United  States,  and  the 
plaintiff  having  taken  out  a  license  under  the  statute.  Chief 
Justice  Marshall,  however,  did  not  place  the  case  exclusively 
on  this  ground,  arguing  that  the  power  of  regulating  commerce 
belongs  exclusively  to  congress,  and  even  though  congress 
had  not,  as  to  a  particular  branch  of  commerce,  exercised  such 
power,  any  state  action  attempting  such  regulation  was  uncon- 
stitutional.— In  1829  the  question  as  to  navigable  waters  was 
presented  in  another  phase.^  The  Blackbird  Creek,  in  the  state 
of  Delaware,  is,  to  adopt  the  description-  of  Marshall,  C.  J., 
when  giving  the  opinion  of  the  court,  "one  of  those  many 
creeks  passing  through  a  deep  level  marsh  adjoining  the  Dela- 
ware, up  which  the  tide  flows  for  some  distance."  It  is.  not  an 
avenue  for  interstate  commerce,  and  in  fact  having  no  busi- 
ness mart  at  any  point  on  its  banks,  it  is  not  an  avenue  for  any 
kind  of  commerce.  The  state  of  Delaware,  for  the  pur[K)se,  as 
was  declared,  of  reclaiming  marsh  land  by  the  side  of  the 
creek,  and  relieving  the  inhabitants  from  diseases  supposed  to 
be  engendered  by  the  constant  saturation  of  the  soil  by  inun- 
dation, chartered  a  corporation,  the  Blackbird  Creek  Company, 
\vith  authority  to  bank  in  the  creek  and  to  dam  its  waters 
when  necessary  to  secure  the  embankment.     Tliis,  however, 

»  Gibbons  v.  Ogden,  9  Wheat.  1.  2  Wilson  i\  Blackbird  Creek  Co.,  2 

Pet.  245. 
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impeded  the  navigation  of  the  creek  ;  and  Wilson,  the  owner 
of  a  sloop  licensed  and  enrolled  under  the  United  States 
statutes,  in  endeavoring  to  run  his  sloop  up  the  creek,  broke 
into  and  injured  the  dam.  He  was  sued  by  the  company 
for  damages,  and  set  up  as  a  defence  the  unconstitutionality  of 
the  Delaware  statute.  The  supreme  court  of  the  United 
States,  however,  before  whom  the  case  ultimately  came,  held 
the  statute  constitutional.' — The  Wheeling  Bridge  Case  (1851) 
came  next.  The  Ohio  River  begins  to  be  navigable  at  Pitts- 
burgh, and  carries  the  coal  and  manufactures  of  Western 
Pennsylvania  to  Now  Orleans  and  the  Gulf  of  Mexico.  The 
state  of  Virginia  incorporated  a  company  to  build  a  suspen- 
sion bridge  over  the  river  at  Wheeling;  and  there  was  no 
question  that  such  a  bridge  would  aflect  the  use  of  the  river 
for  Pennsylvania  produce.  The  state  of  Pennsylvania  brought 
a  suit  in  the  supreme  court  of  the  United  States  to  have  the 
bridge  abated  as  a  nuisance.*  There  had  been  no  legislation 
by  congress  making  the  Ohio  River  a  public  highway,  or  in 
any  way  precluding  its  obstruction.  The  court,  nevertheless, 
held  that  the  river  was  such  a  highway,  and  that  a  state 
statute  authorizing  its  obstruction  was  unconstitutional, 
Taney,  C.  J.,  and  Daniel,  J.,  dissenting  on  the  ground  that 
unless  congress  took  action  as  to  bridges  on  the  river,  the 
matter  was  open  to  state  legislation.  The  decree  of  the  court 
was  that  the  bridge  was  to  be  removed  unless  it  was  raised  to 
such  a  height  as  to  permit  the  passage  of  steamers  at  all  stages 
of  the  water.  Subsequently,  however,  congress  having  passed 
a  statute  authorizing  the  continuance  of  the  bridge  in  its 

'  **  The  value  of  the  property  on  Us  navigable  creek,  and  must  bo  supposwl 

banks/' said  MarshaU,  C.  J.,  speaking  to  abridge  the  rights  of  those  arcns- 

of  the  creek,  **  must  be  enhanced  by  tomed   to   use  it.      But    this   abridg- 

ezclading  the  water  from  the  marsh,  mcnt,  unless  it  comes  in  conllict  with 

and    the    health  of   the    inhabitants  the  constitution  or  a  law  of  tlie  United 

probably  improved.     Measures  calcu-  States,  is  an  affair  between  tlie  govorn- 

latedtoproduce  these  objects,  provided  men t  of  Delaware  and  the  citizens,  of 

they  do  not  come  into  collision  with  which  this  court  can  take  no  cogni- 

the  powers  of  the  general  government,  zance/* 

are  undoubtedly  within  those  which        *  Pennsylvania  v.  W^heeling  Bridge 

are  reserved  to  the  states.     But  the  Co.,  13  How.  519. 
measure  authorized  by  the  act  stops  a 
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then  condition,  the  court  held  that  as  the  matter  was  within 
the  jurisdiction  of  congress,  further  objections  on  the  part  of 
Pennsylvania  to  the  bridge  could  not  be  sustained.* — In  the 
same  line  may  be  placed  a  subsequent  decision  holding  uncon- 
stitutional a  statute  of  Alabama  requiring  the  owiiers  of 
steamboats  running  on  the  waters  of  that  state  to  file,  before 
leaving  the  port  of  Mobile,  a  statement  specifying  the  names 
and  interests  of  the  owners.^  Aside,  however,  from  the  fact 
that  congress  had  already  legislated  on  the  subject  of  license 
of  coasting  and  merchant  vessels,  it  must  be  remembered  that 
Mobile  is,  next  to  New  Orleans,  the  most  important  port  on 
the  southern  coast  of  the  United  States,  and  that  through  it 
the  foreign  trade  of  several  states  is  largely  carried,  while  it 
forms,  through  the  Alabama  rivers,  the  centre  of  the  busiuees 
activity  of  a  large  population,  not  only  in  Alabama,  but  in 
the  states  to  the  north. — The  next  case  to  be  mentioned,  and 
one  which  deepens  the  distinction  already  noticed  between 
waters  which  are  the  avenues  of  interstate  trade  and  waters 
which  are  used  merely  for  local  purposes  in  a  particular  state, 
is  one  which  relates  to  the  bridging  of  the  river  Schuylkill. 
That  river  is  exclusively  in  the  state  of  Pennsylvania,  and  is 
not  navigable  for  more  than  seven  miles  from  its  mouth, 
where  its  waters  are  arrested  by  a  dam  by  means  of  which, 
in  connection  with  what  are  called  the  Fairmount  Water 
Works,  the  city  of  Philadelphia  is  supplied  with  water  for 
household  and  manufacturing  uses.  Immediately  south  of 
the  dam  there  have  always  been  bridges,  uniting  the  eastern 
with  the  western  parts  of  the  city  of  Philadelphia.  To  the 
south  of  the  lowest  of  these  bridges  the  plaintiff  was  carry- 
ing on  the  coal  trade  on  wharves  which  wore  accessible  to 
small  steamers  and  tugs,  by  which,  with  barges,  coal  was 
largely  transported.  This  trade,  however,  was  likely  to  be 
interfered  with  by  a  new  bridge  which  the  city  of  Philadelphia 
was  authorized  by  the  legislature  of  Pennsylvania  to  erect  to 
the  south  of  the  plaintiff's  wharves,  and,  therefore,  between 
these  wharves  and  the  mouth  of  the  river.     Congress  had  by 

m 

'Pennsylvania    r.    Bridge   Co.,   18        *  Sinnot  v.  Davenport,  22  How.  227 ; 
How.  421.  see  Foster  v.  Master,  etc.,  94  U.  S.  246. 
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statute  made  the  city  of  Philadelphia  the  port  of  entry  for 
the  district  of  Philadelphia,  including  "all  the  shores  and 
waters  of  the  river  Delaware,  and  the  rivers  and  waters  con- 
nected therewith,  lying  within  the  state  of  Peiinaylvania," 
and  might,  therefore,  be  claimed  to  have  taken  control  of  the 
navigation  of  the  river  Schuylkill.  The  plaintiff*))  application 
to  enjoin  the  city  of  Philadelphia  from  building  the  bridge, 
however,  was  held  by  the  majority  of  the  supreme  court  to 
be  made  on  insufficient  ground,  the  reason  given  being  that 
congress  had  not  by  statute  prohibite<l  the  states  from  making 
bridges  over  navigable  rivers  entirely  within  their  own 
domains.'  Whatever  we  may  think  of  this  reasoning,  the 
fact  that  the  decision  was  also  declared  to  be  based  on  the 
precedent  established  hy  Wilson  v.  Blackbird  Creek  Company 
enables  us  to  regard  as  settled  the  distinction  there  indicated! 
between  waters  entirely  within  a  state  and  used  primarily  foB 
state  purposes,  and  waters  washing  two  or  more  states  and 
used  largely  for  interstate  and  foreign  trade.  Waters  of  the 
first  class  a  state  may  obstruct  or  bridge  for  the  benefit  of  its 
inhabitants,  but  not  bo  with  wafers  of  the  second  class. — It 
may  also  be  added  that  the  ruling  immediately  before  as  may 
be  placed  on  police  grounds,  since  if  the  bridge  in  litigation 
was  to  be  enjoined,  the  same  reasoning  would  require  the  clos- 
ing of  the  other  bridges  uniting  the  two  sections  of  the  city 
of  Philadelpliia,  and  the  destruction  of  the  Fairmount  dam, 
by  which  that  great  city  la  supplied  with  water.  In  other 
words,  where  rivers  are  exclusively  within  state  jurisdiction 
and  are  used  mainly  for  state  puriioses,  then  they  are  subject  to 
etate  regulation  ;  when  they  are  not  exclusively  within  a  par- 
ticular state,  and  are  highways  of  interstate  and  foreign  com- 
tuerce,  then  they  are  subject  to  the  exclusive  regulation  of 
oongrees.* 

'  Oilmui  V.  PliiUdelphia,  3  Wall,  purposes  ot  foreign  ur  iuterBtAtu  coid- 

7I3.  mi'ice,  is  obatructrd  by  thi:  authority 

■  Se«  farthsr,  ss  showing  in  vhat  of  b  statu,  audi  uxeruiiie  of  aullioiit.v 

eurauavigablestreamHiDaybebridgiid,  inaj  b«  valid  until  congress  Hhatl  set- 

Jollr  V.  Bridge  Co.,  IS   McLean,  237;  nt  (o  interT^ne.     Tho  authority  of  con- 

Silliman  r.  Bridge  Co.,  4   Blatch.  T4,  gresa  iu  boeh  cases  i^  paramonut  and 

SOB.  absolute,  and  it  may  compel  the  aliate- 

"WheB  ■  atMain,  navigable  for  the  ment  of  the  obstTDCtfon  whenever  it 

>2  497 


§  420.]                            OOMMBNTARIES  ON  LAW.  [CHAP.  YL 

The  most  recent  case  on  this  important  topic  is  that  of  the 
East  River  Bridge,  decided   by  the  supreme  court  of  the 

shall  deem  it  proper  to  do  so.*'    R.  R.  npon  the  Illinois  River.  Huse  v.  Glorer, 

Co.  V.  Fuller,  17  Wall.  560.  15  Fed.  Rep.  292. 

In  Pound  v,  Turck,  95  U.  S.  459,  the  In  Esoanaba  Transp.  Co.  v.  Chicago, 

supreme  court  sustained  the  validity  107  U.  S.  678,  the  plaintiff  in  error,  a 

of  a  statute  of  Wisconsin  which  author-  transportation  company  created  under 

ized  the  construction  of  a  dam  across  the  laws  of  Michigan,  complained  of  a 

a  navigable  river  wholly  within  its  bridge  across  the  Chicago  River,  and  of 

limits.     In  this  case  it  was  said  by  certain  regulations  of  the  Chicago  City 

Miller,  J. :  **  In  order  to  develop  their  Councils  providing  for  the  closing  of 

greatest  utility  in  that  regard,  it  is  the  drawbridge  between  certain  hours 

often  essential  that  such  structures  as  and  at  certain  intervals.    These  rega- 

dams,   booms,   piers,   etc.,   should  be  lations  were  reasonable  in  themselvea 

used,  which  are  substantial  obstruc-  and  necessary  to  the  city  traffic.     It 

tions  to  general  navigation,  and  more  was  ruled  by  the  supreme  court  that 

or  less  so  to  rafts  and  barges.     But  to  in   the  absence  of  legislation  of  oon- 

the  legislature  of  the  state  may  be  gress,  a  state  has  full  power  to  iQgia- 

most  appropriately  confided  the  author-  late  in  regard  to  the  rivers  within  its 

ity  to  authorize  these  structures,  when  borders,  and  also  to  exercise  all  neces- 

their  use  will  do  more  good  than  harm,  sary  police  regulations.    This   latter 

and  to  impose  such  regulations  and  power    embraces    the  construction  of 

limitations   in   their  construction  and  roads,  canals,  and  bridges,  etc.,  and 

use  as  will  best  reconcile  and  accom-  it  can  be  exercised  more  wisely  by  the 

modate  the  interests  of  all  concerned  states  than  by  a  distant  authority.     It 

in  tlie  matter.     Aiul  since  the  doctrine  was  ruled,  also,  that  where  the  state's 

we  have  deduced  from  tlio  cases  recog-  power  is  exercised  so  as  unnecessarily 

nizes  the  right  of  congress  to  interfere  to  obstruct  the  navigation  of  a  river, 

and   control   the    matter  whenever  it  congress  may  interfere  and  remove  the 

may  deem  it  necessary  to  do  so,  the  obstruction,  and  in  such  a  conflict  the 

exercise  of  tliis  limited  power  may  all  state  must  yield  to  the  general  govem- 

the  more  safely  be  confided  to  the  local  ment, 

legislatures."  Congress  having  exercised  its  power 

In  Transp.  Co.  v.  Chicago,  99  U.  S.  to  regulate  commerce  on  the  Mississippi 
635,  Strong,  J.,  said:  'Mt  has  long  River,  has  exclusive  jurisdiction  there- 
been  held  that  navigable  rivers  wholly  of.  Railway  Co,  v,  Renwick,  102  U. 
within  a  state  are  not  outside  of  state  S.  180. 

jurisdiction  so  long  as  congress  does  The  United  States,  however,  have 

not  interfere.     S.  P.,  Heerman  v.  Beef  not  exclusive  jurisdiction  of  suits  in 

Slough,  etc.  Co.,  8  Biss.  334;  U.  S.  v.  personam  growing  out  of  collisions  be- 

Beef  Slough,  etc.  Co.,  id.  421;  and  U.  tween    vessels    navigating    the    Ohio 

S.  V,  New  Bedford  Bridge,  1  W.  &  M.  River.     Schoonmaker  v.  Gilmore,  102 

401.     It   has  been  consequently  held  U.  S.  118. 

that  the  state  of  Illinois  has  authority.  In   Pacific  Coast  Steamship  Co.   r. 

there  being  no  act  of  congress  forbid-  Board  of  R.  R.  Com.,  Cir.  Ct.  Cal.  18S3, 

ding  it,  to  construct  locks  and  dams  18  Fed.  Rep.  10,  it  was  held  by  Field 
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ited  States  in  November,  1883.^  In  that  case  it  appeared 
,t  the  legislature  of  New  York,  in  1867,  authorized  a 
dge  over  the  East  River,  at  the  elevation  of  130  feet 
)ve  high  tide,  with  a  provision  that  the  free  navigation  of 
I  river  should  not  be  obstructed.  In  1869  congress  passed 
act  to  establish  a  bridge  across  the  river  named,  which 
lared  that  a  bridge  constructed  as  provided  by  the  statute 
New  York  referred  to  shoulS  be  a  lawful  structure,  pro- 
ed  it  should  not  obstruct,  impair,  or  injuriously  modify 

navigation  of  the  river,  and  directed  the  secretary  of  war 
examine  and  determine  if  it  did  so.  Subsequently  the 
retary  of  war  approved  of  a  bridge  which  should  not  be 
\  than  135  feet  above  high  tide.     The  bridge  erected  was 

less  than  135  feet  above  high  tide.    It  was  held  by  the 
renie  court  of  the  United  States  that  the  bridge  was  not  un- 
ful,  and  that  a  property-owner  along  the  river,  though 
ared  in  his  property  or  business  thereby,  was  not  entitled 
an  injunction  restraining  its  completion  or  maintenance. 

Sawjer,  JJ.,  that  the  California  sons  or  merchandise  in  a  state  to  carry 
e  Board  of  Railroad  CommiHsioners  to  a  place  without  its  limits.  This  is 
no  power  to  regulate  or  interfere  the  purport  of  the  decision  of  the  su- 
.  the  transportation  of  persons  or  preme  court  in  the  case  of  the  Daniel 
ihandise,  by  a  steamship  company,  Ball,  10  Wall.  557. 
een  ports  within  the  state,  if  they  **Nor  are  the  vessels  engaged  in 
n  transit  to  or  from  other  states,  purely  domestic  commerce  when  their 
hen  in  navigating  the  ocean  the  voyages  between  ports  of  the  same 
el  goes  beyond  a  marine  league  state  require  them  to  navigate  the 
the  shore.  "With  respect,"  said  ocean.  When  they  go  beyond  the 
I,  J.,  **  to  purely  domestic  com-  marine  league  they  pass  out  of  the 
«  carried  on  hy  thi>se  vessels,  the  jiirisdiction  of  the  state,  and  come 
aissioners  possess  all  the  authority  under  the  exclusive  control  of  congress. 
h  the  state  can  confer.  But  when  To  bring  the  transportation  within  the 
the  vessels,  in  carrying  persons  control  of  the  state,  as  part  of  its  do- 
merchandise  between  different  mestic  commerce,  the  subject  trans- 
I  in  the  state,  be  held  to  be  en-  ported  must  be  within  the  entire  voy- 
i  in  commerce  purely  domestic?  age  under  the  exclusive  jurisdiction  of 
;bere  is  a  commerce  within  the  the  state.  Lord  v.  Steamship  Co.,  102 
which  does  not  come  within  that  U.  S.  541.'* 

;nation.    We  answer  that  they  are  That  a  state  may  regulate  interstate 

80  engaged  when  they  take  up  ferries,  see  Wiggins  Ferry  Co.  v.  East 

»nB  or  merchandise  to  carry  to  a  St.  Louis,  107  U.  S.  365;  JiikAktm'9^;  jO^ZH^Tt 

nation   within  the  state  from   a  in/ra,  §  427  ;  supra,  §  410. 

»  wlthoat  it,  or  they  take  up  per-  i  MiUer  v.  N.  Y.,  29  Alb.  L.  J.  30. 
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[opinion  of  the  court,  as  given  by  Field,  J.,  thus  states 
law:  *'The  case  of  Gilman  v.  Philadelphia*  is  much 
hger  than  the  Wheeling  Bridge  Case,  and  is  conclusive 
inst  the  pretensions  of  the  plaintiff.  It  there  appeared 
a  bridge  was  about  to  be  built  over  the  Schuylkill  River 
Ihestnut  Street  in  the  city  of  Philadelphia,  under  the  au- 
>rity  of  an  act  of  the  legislature  of  Pennsylvania,  when  a 
[rty  owning  valuable  coal  wharves  just  above  Chestnut 
;reet  filed  a  bill  to  prevent  its  erection,  alleging,  as  in  the 
[resent  case,  that  it  would  be  an  unlawful  obstruction  to  the 
(avigation  of  the  river  and  a  public  nuisance,  inflicting  upon 
lim  special  damage,  and  claiming  that  he  was  entitled  to  be 
protected  by  an  injunction  to  restrain  the  progress  of  the 
[work,  and  to  a  decree  of  abatement  should  it  be  completed. 
The  river  was  tide  water  and  navigable  to  the  wharves  of  the 
plaintiff  by  vessels  drawing  from  18  to  20  feet  of  water;  and 
for  years  commerce  to  them  had  been  carried  on  in  all  kinds 
of  vessels.  The  bridge  was  to  be  only  30  feet  high  and  with- 
out draws,  and,  of  course,  would  cut  off  all  ascent  above  it  of 
vessels  carrying  masts.  The  city  justified  its  intended  action 
under  the  act  of  the  legislature,  setting  up  that  the  bridge 
was  a  necessity  for  public  convenience  to  a  large  population 
residing  on  both  sides  of  the  stream.  The  court  below  dis- 
missed the  bill,  and  this  court  affirmed  its  decree,  holding 
that,  as  the  river  was  wholly  within  her  limits,  the  state  could 
authorize  the  construction  of  a  bridge  until  congress  should 
by  appropriate  legislation  interfere  and  assume  control  of  the 
subject.  In  giving  its  opinion,  the  court  observed  that  it 
should  not  be  forgotten  that  bridges  which  are  connecting 
parts  of  turnpikes,  streets,  and  railroads  are  means  of  com- 
mercial transportation  as  well  as  navigable  waters,  and  that 
the  commerce  over  them  may  be  greater  than  on  the  water ; 
that  it  was  for  the  municipal  power  to  determine  which 
should  be  preferred,  and  how  far  either  should  be  made  sub- 
servient to  the  other ;  and  that  this  power  could  be  exercised 
by  the  state  until  congress  interfered  and  took  control  of  the 
matter.     AH  the  considerations  which  governed  the  decision 

>  3  Wall.,  713. 
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of  that  case  operate  with  equal,  if  not  greater,  force  in  the 
present  case.  In  that  case  different  parts  of  a  city  separated 
by  a  navigable  water  were  connected  by  a  bridge  ;  in  this 
case  two  cities  thus  separated  are  united.  In  that  case  the 
obstruction  was  complete  and  permanent  to  all  vessels  having 
masts ;  in  this  case  the  obstruction  does  not  exist  except  to  a 
limited  class  of  vessels  having  high  masts,  and  to  them  it  is 
little  more  than  a  temporary  inconvenience.  In  that  case 
there  was  no  approval  of  the  structure  by  congress,  except 
such  as  may  be  inferred  from  its  silence;  in  this  case  there  is 
its  direct  authorization  of  the  bridsje  after  a  careful  conside- 
ration  of  its  eftect  upon  navigation  by  a  commission  of  dis- 
tinguished engineers.  In  that  case  the  bridge  was  held  to  be 
a  lawful  structure  against  all  private  parties,  the  Federal 
government  alone  having  the  right  to  object  to  the  obstruc- 
tion to  the  navigation  of  the  river  which  it  might  cause  and 
to  remove  it ;  in  this  case  that  government  does  not  object, 
but  approves  and  sanctions  the  structure;  and  the  public 
benefit  from  it  far  outweighs  any  inconvenience  arising  from 
its  interference  with  the  navigation  of  the  stream." 

§  421.  The  right  to  regulate  commerce  is  not  confined  to 
giving  to  the  United  States  the  power  of  remov 
ing,   by  judicial   process,    any   obstructions   which   United 
impede  the  navigation  of  rivers  used  for  interstate  exclusive 
and  international  commerce.     In  1827  the  supreme   JIJ!^^iatw 
court  was  called  upon  to  determine  the  constitution-   foreign  aiid 

*  ,        intcTstato 

ality  of  a  statute  of  the  state  of  Maryland  requir-  commerce. 
ing  all  importers  of  foreign  goods  by  bale  or  pack- 
age, and  other  persons  selling  the  same  by  wholesale,  to  take 
out  a  license  for  which  a  fee  was  to  be  paid,  or,  in  default  of 
payment,  a  fine  imi>osed.'  It  was  objected  to  this  statute  that  it 
conflicted  with  the  provisions  (1)  as  to  imports,  and  (2)  as  to 
the  regulation  of  foreign  commerce.  The  court  held  that  the 
Becond  objection,  at  least,  was  fatal,  and  that  the  statute  was 
unconstitutional  as  interfering  with  the  importer's  right  to 
sell,  and  as  usurping  a  prerogative  belonging  exclusively  to 
congress.    Under  the  same  category  fall  what  are  called  the 

1  Brown  v.  Maryland,  12  Wheat.  419. 
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assenger  Cases,*  in  which  the  court  pronounced  unconatitu- 
ional  a  New  York  statute  providing  that  the  health  officer  r 
y{  New  York  should  be  entitled  to  receive  from  every  vessel  J 
arriving  at  port  a  fee  for  every  steerage  passenger  for  the  « 
support  of  a  marine  hospital.     A  state  tax,  also,  on  a  bill  of  '^ 
lading  of  goods  transported  on  the  high  seas  is  unconstitu- 
tional.*   In  accordance  with  the  same  general  principle,  the  ^ 
supreme  court  has  pronounced  unconstitutional  a  statute  im- 
posing a  license  tax  on  persons  who  within  the  state  deal  with  J 
foreign  produce,  there  being  no  tax  on  domestic  produce,' and  J 
a  statute  requiring  carriers  transporting  passengers  into  other  -: 
states  to  provide  equal  accommodations  for  persons  without  :i 
regard  to  race,  color,  or  former  condition.*    It  is  not  neces* 

^Passenger    Cases,    7    How.    283;  of  commerce,  see,  farther,  Railroad  Co. 

Smith  r.  Norris,  ib.    Judges  McLean,  v.  Fuller,  17  WaU.  S60.    And  80  as  to  ^ 

Wayne,  Catron,  McKinlej,  and  Grier  regulations  as  to  wharfage   and  yori  ^ 

united  in  holding  the  power  of  regn-  wardens,  tn/ra,  §  424. 

lating  commerce  was  in  congress,  and        In  Denver  R.  R.  t;.  Atchison  R.  R.,  15  ^ 

that  **  persons''  were  objects  of  con-  Fed.  Rep.  650,  it  was  held  that  a  provi- 

gress.    Taney,  C.  J.,  and  Daniel,  Nel-  sion  in  the  constitution  of  Colorado  for- 

son,    and  Woodbury,   JJ.,   dissented,  bidding  local  railroad  disorimination  is 

As  affirming  the  text,  see  Henderson  not  unconstitutional.    See  State  v.  Mo- 

V.  N.  Y.,  1)2  U.  S.  259.  Ginnis,  37  Ark.  362;  see  tn/ra,  §4S8. 
>  Almy  t;.  Cal.,  24  How.  1G9.  State  statutes  as  to  sale  of  foreign 

'  Welton  V.  Missouri,  91  U.  S.  275.  produce  are  unconstitutional  only  so 

*  Hall  V.  De  Cuir,  95  U.  S.  485  ;  see  far  as  they  discriminate  against  such  M^h 

generally,    Salzeiisteiu    v.   Mavis,    91  produce.     Welton  r.  Missouri,  91  U.S.  ^  — , 

111.  391.  275  ;  Tiernan  r.  Rinker,  102  U.  S.  123.  *  '^ 

That  the  restriction  does  not  apply        That   a    state    cannot    discriminate 

to  embargoes  and  inspection  laws,  see  against  products  of  other  states,  see 

supra,    §  408.      That  a    state    statute  Guy    v.    Baltimore,    100    U.   S.    434; 

which  levies  a  tax  on  travellers  leav-  Machine  Co.  r.  Gage,  100  U.  S.  676. 
ing   the   state   by   public    conveyance        In  Indiana  v.  Pullman  Car  Co.  (1 

does  not  conflict  with    the   limitation  Fed.  Rep.  193)  it  was  held  that  sectioi 

before  us,  see   Craiidall   v.  Neva<la,  6  87  of  the  act  of  the  legislature  of  I 

Wall.  35.     But  a  state  tax  on  freight  diana  of  March  29, 1881,  entitled  " 

taken  up  within  the  state  and  carried  act  concerning  taxation,'*  imposing 

out   of  it,  or   taken   up  without  and  certain  proportionate  tax  according     Iq 

brought   into    it,    is    unconstitutional  distance  travelled  in  Indiana  on     th« 

(Reading   R.   R.   v.   Pennsylvania,    15  gross   receipts  of  foreign  sleeping- — al^ 

Wall.  232)  ;   and  so  of  a  statute  dis-  companies,   conveying  passengers      to, 

criminating,  as  to  license  fees,  between  from,  and  through  Indiana,  was  urn.  ^ron- 

residents  and  non-residents.   Ward  t\  stitutional.  _ 

Maryland,   12  WaU.  418.     That  mere        **A  state,"  said  Gresham,  J.,  '    '^an 

police  regulations  are  not  regulations  regulate  its   internal  commerce  ikb-s  it 
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CHAP.  VI.]                          CONSTITUTIONAL   LAW.  [§  422, 

sary,  however,  in  order  to  subject  articles  to  state  taxation, 
that  they  should  be  unpacked  and  distributed  by  the  original 
importers.  They  may  be  taxed  when  in  balk  in  the  hands  of 
the  importers'  transferee,  if  the  title  did  not  accrue  till  the 
goods  were  in  port.^ 

§  422.  The  power  of  regulating  commerce  may  be  exercised 
in  the  interior  of  a  state  as  well  as  at  its  ports.  As  is  else- 
pleases,  bat  no  state  can  exclude  from  Iowa,  Chicago  Legal  News,  Nov.  3, 
its  limits  corporations  of  other  states,  18S3),  18  Fed.  Rep.,  151 ;  S.  P.,  Carton  | 
as  carriers  of  passengers  from  state  to  v.  Illinois  Cent.  R.  R.  (Hapi  Oti  Iefr»),  J?^^^  ' 
state,  nor  can  any  state  charge  corpo-  13  N.  W.  Rep.  67. 
rations,  whether  organized  by  its  own  In  People  of  New  York  v.  Compag- 
laws  or  the  laws  of  other  states,  for  nie  G6n6rale  Transatlantique,  107  U. 
the  privilege  of  engaging  in  commerce  S.  59  (Sup.  Ct.  U.  S.  1883),  it  was  held 
within  its  limits.  If  Indiana  may  ex-  that  the  statute  of  New  York  of  May 
act  2  per  cent,  of  the  gross  earnings  of  31,  1881,  imposing  a  tax  on  every  pas- 
corporations  organized  under  the  laws  seuger  from  a  foreign  country  landing 
of  other  states  as  a  condition  upon  in  the  port  of  New  York,  who  is  not  a 
which  they  will  bo  permitted  to  pass  citizen  of  the  United  States,  and  hold- 
over its  territory  as  carriers  of  passen-  ing  the  vessel  which  brings  liim  liable 
gera,  of  course  it  may  exact  more,  and  for  the  tax,  is  a  regulation  of  commerce 
other  states  may  make  similar  exac-  within  the  exclusive  power  of  congress, 
tiona.  The  right  asserted  in  this  case  and  hence  unconstitutional.  It  was 
amounts  to  a  restraint  or  regulation  of  further  held  that  the  tax  is  not  relieved 
commerce  between  the  states,  and  its  from  this  constitutional  objection  by 
enforcement  would  render  the  pro-  the  title  of  the  statute  declaring  that 
lection  of  the  Federal  constitution  it  is  in  aid  of  a  law  called  an  inspec- 
unreal.  If  the  tax  is  sustained,  it  is  tion  law,  which  authorizes  passengers 
plain  that  it  will  ultimately  fall  upon  to  be  inspected  with  reference  to  their 
the  passengers,  and  become  a  tax  upon  being  criminals,  paupers,  lunatics,  or- 
them  for  the  privilege  of  crossing  the  phans,  or  infirm  persons,  liable  to 
state.*'  See  Railroad  Tax  Cases,  13  become  a  public  charge. 
Fed.  Rep.  736 ;  Brown  v.  Maryland,  12  It  was  held,  also,  that  inspection 
Wheat.  411 ;  Hall  v.  De  Cuir,  95  U.  S.  laws,  and  the  words  imports  and  ex- 
485  ;  Welton  v.  Missouri,  91  U.  S.  282 ;  ports,  as  used  in  article  I.,  §  10,  clause 
Webber  v,  Virginia,  103  U.  S.  344.  2,  of  the  constitution,  have  reference 

As  to  statutes  regulating  fares,  see  to  property  and  not  to  persons,  and  can 

infra,  §  488.  have  no  reference  to  free  human  beings. 

So   it  has  been  held  that  a  statute  This,  it  was  argued,  is  apparent  from 

of  Iowa  fixing  the  maximum  rate  to  be  the  language  of  §  9  of  the  same  ar- 

charged  by  railroad  companies  for  car-  tide,   where,   as    regards    persons    of 

rying  freight  within  the  state  is  in-  the  African  race,  the  word  migration 

valid,  in  so  far  as  by  its  terms  it  ap-  is  used  in  reference  to  carrying  of  free 

plies  to  through  shipments  from  points  persons,  and  importation  in  regard  to 

within  the  state  to  points  without  the  slaves.     S.  C,  20  Blatch.  296. 

sUte.     Easier  v.  R.  R.  (U.  S.  Cir.  Ct.  >  Waring  v.  Uajm^J  Wall.  110.                     I 


422.]  C0MMBNTABIE8  OK   LAW.  [CHAP.  YI. 

here  noticed,  goods  in  bulk  in  the  hands  of  the  transferee  of 

an  importer,  may  be  seized  as  if  in  the  importer's 

^r-    hands.     Congress,  also,  may  regulate  commerce  on 

regulated      railfoads,  which  have  become  the  avenues  of  inter- 
on  land.  ^ 

State  communication,  and  any  attempts  of  particular 
states  to  compel  such  roads  to  discriminate  against  other  states 
would  be  held  unconstitutional.*  So  far  as  concerns  inter- 
state  commerce,  railroads  now  take,  in  a  large  measure,  the 
place  of  rivers  and  seas;  and  so  far  as  concerns  interstate 
relations,  it  properly  belongs  to  the  Federal  government  to 
secure  uniformity  in  a  mode  of  transport,  which,  in  the  United 
States  alone,  is  equivalent  to  transport  in  half  the  navigable 
waters  of  the  enti  re  globe.'  Hence,  a  state  statute  is  unconstitu- 
tional, and  may  be  pronounced  such  by  a  Federal  court,  which 
discriminates,  no  matter  how  indirectly,  against  the  citizens  of 


In  People  V.  Pacific  Co.,  8  Saw  J.  640,  nnconstitutional  as  a  capitation 

16  Fed.  Rep.  344,  it  was  held  that  a  nor  as  a  tax  not  nniform. 

state  statute  prescribing  a  tax  of  70  As  to  discrimination  in  taxation,  see 

cents  for  each  passenger  coming  to  the  mjtra^  §§  408-410. 

states  to  test  whether  such  passengers  That  the  power  of  congress  extends 

have  leprosy  is  unconstitutional ;  and  to  navigation  of  the  high  seas  between 

so  as  to  a  state  statute  discriminating  the  ports  of  the  same  state,  see  Lord 

against  Cliinoso.     Lin  Sing  v.  Wash-  r.  Str»amship  Co.,  102  U.  S.  541. 

burn,  20  Cal.  534.  That  the  power  of  regulating  com* 

In  the  Head  Money  Cases  (Edye  v,  merco  is  exclusively  in  congress,  see 
Robertson,  18  Fed.  Rep.  ISf))  it  was  Mobile  Co.  v.  Kimball,  102  U.  S.  691. 
held  by  Blatcbford,  J.,  that  the  act  of  •  The  Clinton  Bridge,  1  Woolw.  150. 
congress  of  August  3,  1882  (22  St.  at  *  In  1790  rail  way  communication  was 
Large,  214),  entitled  "An  act  to  regu-  unknown.  In  1882  there  were  127,830 
late  immigration,"  wliich  levies  a  duty  miles  of  railroad  in  the  United  States, 
of  50  cents  for  every  passenger  not  a  while  in  the  same  year  in  Europe  (in- 
eitizen  of  the  United  States  who  shall  eluding  England)  there  were  only 
come  by  steam  or  sail  vessel  from  a  105,895  miles  of  railroad,  all  the  rail- 
foreign  port  to  any  port  within  the  roads  in  the  whole  world  containing 
United  States,  to  be  paid  to  the  col-  264,826  miles.  On  the  other  hand,  in 
lector  of  customs  of  the  port  to  which  1882  the  shipping  of  the  United  States 
such  i)assenger  shall  come,  by  the  mas-  consisted  of  4,165,933  tons,  while  that 
ter,  owner,  agent,  or  consignee  of  every  of  Great  Britain  alone,  in  1880,  con- 
such  vessel,  Is  a  regulation  of  com-  sisted  of  6,344,577  tons.  We  must 
raerce  with  foreign  nations,  within  the  take  the  term  *' regulate  commerce,** 
provisions  of  article  1.,  §  8,  of  the  con-  therefore,  in  its  general  sense,  not  in 
stitution  of  the  United  States  ;  and  it  the  special  sense  which  it  received  at 
was  further  held  that  the  act  was  not  a  time  when  commerce  was  almost  en- 
tirely by  water. 
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other  states.^  A  law,  therefore,  placing  a  tax  on  bills  of  lading 
for  gold  or  silver  imported  into  the  state  is  unconstitutional  f 
and  so  of  a  tax  discriminating  against  foreign  carrier  corpora- 
tions;' and  of  a  tax  imposed  on  agents  selling  goods  manu- 
factured in  other  states  ;*  and  of  a  tax  on  sales  of  imported 
goods  by  auctioneers.*  Nor  will  a  state  be  permitted  by  statute 
to  prevent  telegraphs  to  advance  state  interests  to  tlie  dispar- 
agement of  other  states.*     When,  however,  there  is  no  dis- 

•  Guy  p.  Baltimore,  100  U.  S.  434.        plications  of  the  Federal  as  W4»ll  as  of 
■  Alrny  V.  Cal.,  24How.  ICOjSeeiyi/'ra,     the   state   coiwtitution.     It  has   Ix^en 

§  426.  said  that  even  in  England,  whence  our 

»  Reading  Railroad  r.  Pennsylvania,  system  of  jurisprudence  was  deriviHi, 

15  Wall.  232;    Erie  R.  R.  r.  State,  31  the  right  of  personal  liberty  did  not 

N.  J.  531 ;   supra,  §§  408.  410,  421.  depend  on  any  express  statute,  but  *  it 

«  Webber  r.  Virginia,  103  U.  S.  344 ;  was  the  birthright  of  every  freeman  ;* 

MoGuire  r.  Parker,  32  La.  An.    832;  Cooley    on   Const.    Lim.,  342.       This 

see  Galveston  Co.  r.  Gorham,  49  Tex.  rightwassaidby  Sir  Wm.Blackstone  to 

279 ;   suprGf  §  408.  consist  in  *  the  power  of  locomotion,  of 

•  Cook  V,  Pennsylvania,  97  U.  S.  changing  situation,  or  of  moving  one's 
566,  and  cases  cited;  jtM/>ro,  §§  108, 110,  person  to  whatsoever  place  one's  in- 
121 ;  see  Tiernan  v,  Rinker,  102  U.  S.  clination  may  direct,  without  imprison- 
123.  •  ment  or  restraint,  unless  by  due  pro- 

•  See  West.  Un.  Tel.  r.  Pac.  Stat,  cess  of  law  ;'  1  Bl.  Com.,  134.  For  its 
Tel.,  5  Nev.  102;  12  Op.  Att.-Gen.,  summary  vindication,  when  illegally 
337.  In  Telegraph  Co.  r.  Texas  (105  molested,  the  writ  of  habeas  corpus  had 
D.  S.  460;  S.  C,  4  Morr.  Tran.  4S7),  its  origin,  and  was  established  with 
this  is  put  on  the  ground  that  the  tele-  Magna  Charta  ;  llurd  on  Habeas  Corp., 
graph  company  under  Rev.  Stat.,  tit.  143.  Thisliberty  of  interstate  transit, 
65,  is  an  agent  of  the  United  States,  thus  based  on  the  assertion  of  p4>rsonal 
See  Pensacola  Tel.  Co.  r.  West.  Tel.  liberty,  is  referable  to  many  clauses  of 
Co.,  96  U.  S.  9  ;  infra,  §  446,  the  Federal  constitution.     In  Ward  r. 

In    Joseph   v.  Randolph   (Sup.  Ct.,  Maryland  (12  Wall.  418-430)    it  was 

Ala.,  1882,  16  Rep.   227)   it  was  held  classed  by  Mr.  Justice  Clifford  as  one 

that   an  Alabama  statute  imposing  a  of  *  the  privileges   and  innuunities  of 

license  tax  on  all  persons  engaged  in  thecitizcnis  of  the  several  states,'  guar- 

employingor  inducing  laborers  to  leave  anteed  to  the  citizens  of  each  state  by 

the  state  is  unconstitutional.     **  There  art.  4,  §  2  of  the  constitution  of  the 

can  be  no  denial,"  said  Somervillc,  J.,  JJnited  States.    In  the  Passenger  ("ases 

"  of  the  general  proposition  that  every  C7  How.,  U.  S.  283)  it  was  recognized 

citizen  of  the  United  States,  and  every  by  a  majority  of  the  supremo  court  of 

citizen  of  each  state  of  the  Union,  as  an  the  United  States  as  a  right  protected 

attribute  of  personal  liberty,  has  the  by  the  commercial  clause  of  the  Fe<leral 

right,  ordinarily,  of  free  transit  from  constitution  from  hostile  state  legisla- 

or  through  the  territory  of  any  state,  tion,  and  its  existence  was  admitted  by 

This  freedom  of  egress  or  ingress  is  all  and  denied  by  none.     Mr.  Justice 

gaarantied  to  all  by  the  clearest  im-  Wayne  said    that  no  state   had  the 
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crimination,  then  a  state  statute  laying  a  tax  which  falls  pro 
rata  on  goods  imported  from  other  states  is  not  unconstitu- 
tional;^ and  so  of  taxes  falling  pro  ruta  on  all  express  com- 
panies ;2  and  so  of  regulations  as  to  floating  of  logs,'  and  the 
deposit  of  offal  in  the  sea,*  and  of  inspection  laws/  Under 
the  same  head  may  be  classed. the  rulings  of  the  supreme  court 
of  the  United  States  to  the  eflfect  that  a  state  may  by  statute 
fix  the  charges  of  interstate  railroads,  and  other  corporations 
engaged  in  interstate  transport/ 

§  423.  It  has,  however,  been  held  that  matters  of  distinc- 
Exccptions  ^^^^^Y  ^^^  interest,  such  as  pilotage,  may  be  consti- 
as  to  mat-     tutionallv  left  by  congress  under  state  control  J  With 

ters  of  lie-  j  *f  en 

cessariiy  this  may  bc  classed  a  subsequent  ruling  in  which  it 
local  law.      ^^^  j^^j^  ^^^^  ^  state  law  forbidding  persons  to  fish 

for  oysters  with  a  scoop  or  drag  within  the  territorial  waters  of 
the  state  is  constitutional,  although  the  fishing  was  by  the 
owner  of  a  vessel  enrolled  and  licensed  under  the  laws  of  the 
United  States/  The  distinction  was  more  generally  expr^sed 
in  a  later  case,  in  which  it  was  held,  that  when  state  legislation 
goes  to  a  matter  in  its  essence  national  and  general,  it  is  an 
intrusion  on  the  domain  of  congress,  and  therefore  void  ;•  but 
that  it  is  otherwise  as  to  matters  local  and  municipal  in  charac- 

riglit  Mo  tax  a  foreigner  or  person  for  232;    62   Penn.   St.   286;   Walcott   v. 

coming  into  one  of  the  United  States,'  People,  17  Minh.  68. 

*  That,' he  continued,  *  would  be  a  tax  »  Harrington    v.   Lumber    Co.,    129 

or  revenue  act  in  the  nature  of  a  regu-  Mass.  580. 

lation  of  commerce,  acting  upon  navi-  *  Mayor  of  N.  Y.  v,  Furgueson,  23 

gation,'   and   as   such   he   thought   it  Hun,  594. 

violative  of  the  Federal  constitution  ;  •  Supra^  §  408. 

Passenger  Cases,  supra.  In  Crandall  •  Munn  v,  Illinois,  94  U.S.  113;  Union 
V,  Nevada  ((J  Wall.  35)  the  entire  court  Pac.  R.  R.  v.  U.  S.,  99  U.  S.  700,  719  ; 
concurred  in  the  view  that  a  capitation  Wabash  R.  R.  v.  People,  105  111.  236. 
tax  of  one  dollar,  imposed  by  the  legis-  A  state,  also,  may  require  that  rail- 
lature  of  Nevada  upon  every  person  road  trains  should  stop  at  all  county- 
leaving  the  state  as  a  passenger  by  rail-  seats.  Chic.  R.  R.  v.  People,  105  III. 
road,  stage-coach,  or  other  mode  of  657  :  see  mpruy  §  410 ;  infra,  §  480. 
conveyance,  was  unconstitutional  and  '  infra^  §  424.  As  to  polica  excla- 
void."  sions,  see  infra,  §  424. 

1  Woodruff  r.  Parham,  8  Wall.  123  ;  ^  Smith  r.  Maryland,  18  How.  71 ; 

Hinson   r.  Lott,  8   Wall.  148 ;    infra,  see  McCreedy  v.  Com.,  27  Grat.  985 ; 

§  42h\  Boggs  I'.  Com.,  Sup.  Ct.  Va.  1883. 

8  Reading  R.  R.  v.  Penns.,  15  Wall.  »  Welton  v.  Missouri,  91  U.  S.  275. 
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ter,  as  to  which  congress,  by  non-action,  adopts  the  local 
regulations.^  Hence  it  is  settled  law  that  state  regulations 
of  commerce  are  not  unconstitutional  when  they  concern  sub- 
jects "  local  in  their  nature,  or  intended  as  mere  aids  to  com- 
merce, which  are  best  provided  for  by  special  regulations," 
among  which  "  may  be  mentioned  harbor  pilotage,  buoys, 
and  beacons  to  guide  marines  to  the  proper  channel  to  which 
to  direct  their  vessels." ^  Unless,  however,  it  is  shown  that  a 
state  law  regulating  trade  is  one  of  a  purely  local  and  muni- 
cipal character,  not  aftecting  commerce  with  sister  or  foreign 
states,  it  is  void,  even  thoilgh  not  conflicting  with  any  legis- 
lation of  congress.* 

§  424.  It  is  always  within  the  power  of  a  state  to  pass 
such  quarantine  laws  as  it  may  deem  expedient  to  Quarantine 
protect  its  citizens  from  the  introduction  of  infec-   laws  under 

,  ,  state 

tious  disease.*     The  states,  also,  it   is  held,  may   iM)wer,and 
constitutionally  exercise  the  privilege  of  imposing   l^^and^ 
compulsory  pilotage  on  vessels  entering  their  terri-   ^'i^^^^*?®- 
torial  waters.*    But  beyond  its  territorial  waters  the  jurisdic- 
tion of  a  state  in  this  relation  cannot  extend;  nor  should  it 

■  See  HaH  v,  De  Guir,  95  U.  S.  485  ;  anotlier  state  situated  on   the  same 

Mobile  r.  Kimball,  102  U.  S.  691.  river.     S.  C,  under  name  of  Virden  r. 

«  Field,  J.,  Mobiles.  KimbaU,  102  U.  Brig  Charles   A.  Sparks,  13  Weekly 

S.  691.  Notes,  300;  S.  P.,  **The  Alzena,"  13 

•  Railroad  r.  Hnsen,  95  U.  S.  465  ;  Weekly  Notes,  63  ;  see  Wilson  v.  Gray, 
Chy  Lung  r.  Freeman,  92  U.  S.  275  ;  127  Mass.  98. 

as  to  trade-mark  cases,  see  iw/ra,  §  450.  The  act  of  congress  of  August  7, 1789, 

•See  argument  in  Railroad  Co.  v.  provided  that,  **  All  pilots  in  the  bays, 

Husen,  95  U.  S.  465  ;  suproj  §  179.  inlets,  rivers,  harlx)rs,  and  ports  of  the 

•  Svfvra,  §  423;  Cooley  v.  Port  War-  United  States  shall  continue  to  bo  regu- 
dens,  12  How.  299 ;  Wilson  r.  MuNa-  lated  in  conformity  with  the  existing 
mee,  102  U.  S.  572  ;  The  Georgia,  8  laws  of  the  states  respectively,  wherein 
Ben.  392  ;  The  Charles  A.  Sparks,  16  such  pilots  may  be,  or  with  such  laws  as 
Fed.  Rep.  480,  where  it  was  held  that  the  states  may  respectively  hereafter 
where,  by  a  statute  of  one  state,  vcs-  enact  for  the  purpose,  until  further  leg- 
sels  bound  to  a  port  of  that  state  were  islative  provision  shall  be  made  by  con- 
free  from  the  obligation  of  compulsory  gress."  In  Cooley  r.  The  Board  of 
pilotage  when  not  spoken  outside  of  a  Wardens  (12  Uow.  299),  the  constitn- 
oeriain  line,  snoh  a  statute  has  no  ap-  tiouality  of  an  act  of  Pennsylvania, 
plication  to  pilot  services  tendered  by  passed  March  29,  1803,  establishing  a 
a  pilot  licensed    under    the  laws  of  pilotage  system,  was  sustained  as  a 
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be  permitted  to  exercise  jurisdiction  even  over  such  territorial 
waters  when  they  are  the  thoroughfares  for  interstate  com- 

▼alid  exercise  of  the  power  of  that  oree' was  affirmed  by  J adge  McKennan, 

state.  on    the    groand    that    Delaware   was 

In  the  opinion  of  the  ooart  it  was  under  the  act  of  March  2,  1837  (12 

said":  **  The  act  of  1789  contains  a  clear  Fed.  Rep.  346).  In  Ha^&r,  ex  parte  (10-i 

and  authoritative  declaration  bj  the  U.S.  520),  an  application  to  prohibit  the 

first  congress,  that  the  nature  of  this  Delaware  District  Ck)urt  from  enforcing 

subject  is  such  that,  until  congresS  a  penalty  of  this  class  was  refused  on 

should  find  it  necessary  to  exert  its  technical  grounds.     In  The  Alzena  (13 

power,  it  should  be  left  to  the  legisla-  Weekly  Notes,  63,  above  cited),    the 

tion  of  the  states  ;  that  it  is  local,  and  right  of  a  Delaware  pilot  to  collect  his 

not  national ;  that  it  is  likely  to  be  the  fees  in  case  of  refusal  to  employ  him 

best  provided  for,  not  by  one  system  or  was  sustained   by  Judge  Butler  and 

plan  of  regulation,  but  by  as  many  Judge  McKennan,  although  under  the 

as    the    legislative  discretion  of   the  Pennsylvania  statute  pilotage  fees  in 

several  states  should  deem  applicable  cases  of  that  class  (the  vessel  being  at 

to  the  local  peculiarities  of  the  ports  within  anchor  in  Delaware  Bay  before  she  was 

their  limits,^*  spoken  by  a  pilot),  were  not  to  be  ex- 

In  consequence  of  the  enactment  by  acted  ;  aff.  in  the  Charles  A.  Sparks, 

New  Jersey  of  pilotage  statutes,  assert-  ut  sup.  See  an  interesting  review  of  the 

ing  for  that  state  coordinate  pilotage  cases  in  17  Am.  Law  Reg.,  pp.  372  e/Mg. 
rights  with   New   York,   congress,  on        **  The  jurisdiction  of  the  local  sover- 

March  2,   1837,  passed   the   following  cign  over  a  vessel,  and  ov«r  thos»e  be- 

statute  : —  longing  to  her,  in  the  homo  port,  and 

"That   it  shall    be   lawful    for   the  abroad  on  the  sea,  is,  according  to  the 

master   or   commander   of  any   vessel  law  of  nations,  the  same."     Hence,  it 

coming  into  or  going  out  of  any  port  was  held  that  a  pilot  on  a  New  York 

situated   upon  waters   which    are  the  pilot-boat,   though   fifty  miles  at  sea, 

boundary  between  two  states,  to  em-  was  under  Now  York  jurisdiction.  Wil- 

ploy  any  pilot  duly  licensed  or  author-  son  i\  McNamee,  102  U.  S.  572. 
ized  by  the  laws  of  either  of  the  states         **  Conceding  that  the  pilot  laws  of 

bounded  on  the  said   waters,  to  pilot  the  several  states   are  regulations    of 

said  vessel  to  or  from  said  port ;  any  commerce,    Mr.    Justice     Story    said  : 

law,  usage,  or  custom  to  the  contrary  *  They  have  been  adopted  by  congress, 

notwithstanding."  and  without  question  are  controllable 

In  1881    Delaware  passed  a  statute  by    it.'     .     .     .     The    long-continued 

making  it  compulsory  on   all   vessels  silence  of  congress,  with   its   plenary 

(except  coalers),  *'  passing  in  or  out  of  power,  in  the  presence  of  such  legisla- 

Delaware    Bay,  by  the   way   of  Cape  tion   by  the  states  concerned,  is  itself 

llenlopen,"  to  receive  a  pilot,  and  pre-  an  implied  ratification  and  adoption  ; 

scribing  a  penalty  for  the  refusal.     In  and  is  equivalent  in  its  consequences 

The  Clymene  (0  Fed.  Rep.  lb'4)  Dela-  to  an  express  declaration  to  that  ef- 

ware  was  held  to  have,  under  the  act  feet."     Swayne,    J.,    Wilson    r.     Mc- 

of  1789,  coiirdinate  pilotage  rights  with  Namee,  102  U.  S.  572. 
Pennsylvania  and  New  Jersey,  so  far         **  The  rules  to  govern  harbor  pilotage 

as  concerns  Delaware  Bay.     This  do-  must  depend  in  a  great  degree  upon 
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merce.  Pilotage  is  distinctively  a  matter  of  port  concern,  and 
local  laws,  as  to  pilotage,  should  be  limited  to  vessels  entering 
the  ports  of  the  state  imposing  such  laws.  Hence,  in  any  view, 
state  statutes  authorizing  port  wardens  to  demand  fees  from 
vessels  arriving  in  port  are  constitutional.^ — Though  the  states, 
as  will  be  hereafter  seen,  are  precluded  from  laying  duties  on 
tonnage,  this  only  prohibits  them  from  taxing  vessels  **  as 
vehicles  of  commerce,  according  to  capacity,"  it  being  con- 
ceded that  they  may  be  taxed  pari  passu  with  other  property.* 
§  425.  The  clause  before  us  does  not  preclude  the  states 
from  exercising  police  jurisdiction  on  their  shores 
and  over  navigable  waters  within  their  territorial  exSiide' 
bounds.'    Perhaps   under  this   head   may  fall  the   states  from 

*^  ^  •'.    ,  exercising 

ruling  above  noticed  to  the  cftect  sustaining  the  police  ex- 
bridging  and  damming  the  river  Schuylkill  so  as  to 
make  it  best  adapted  to  promote  the  comfort  of  the  city  of 
Philadelphia;*  but  be  this  as  it  may,  there  is  no  question  that 
in  this  way  may  be  justified  the  ruling  of  the  supreme  court, 
n  1837,  affirming  the  constitutionality  of  a  statute  providing 
that  every  master  of  a  vessel  arriving  at  New  York  shall, 
within  twenty  four  hours,  make  a  report  in  writing  contain- 
ing the  names,  ages,  and  last  place  of  settlement  of  each  pas- 
senger.* With  this  may  be  coupled  the  rulings  (1847)  in  the 
License  Cases,*  in  which  it  was  held  that  it  is  within  the 
police  power  of  the  states  to  prohibit  the  sale  of  spirituous 
liquors  within  their  borders,  and  that  so  far  as  concerns  goods 
received  in  bulk  for  inland  use,  such  goods  may,  in  any  view, 
be  subject  to  police  restriction,  provided  there  be  no  statute  of 


the  peculiarities  of  the  ports  where  they 
are  to  be  enforced.  It  has  beeu  found 
bj  experience  that  skill  and  efficiency 
on  the  part  of  local  pilots  is  best 
secured  by  leaving  the  subject  princi- 
pally to  the  control  of  the  states." 
Field,  J.,  Mobile  v.  Kimball,  102  [J.  S. 
691. 

^  Steamship  v.  Port  Wardens,  6  Wall. 
3U 

■  Infra,  §  430 ;  Cooley,  Const.  Lim. 
606. 


»  See  U.  S.  V.  De  Witt,  9  Wall.  41 ; 
Sherlock  r.  Ailing,  93  U.  S.  99  ;  Slaugh- 
ter-house Cases,  IG  Wall.  36. 

As  to  taking  property  for  police  pur- 
poses, see  in/rOf  §  5G5. 

*  Supra,  §  420. 

»  New  York  v.  Miln,  11  Pet.  102  ;  see 
Hend<»rson  v.  N.  Y.,  92  U.  S.  259. 

*  Thurlow  r.  Massachusetts,  5  How. 
504 ;  Fletcher  v,  Rhode  Island,  ib. ; 
Peirce  r.  New  Hampshire,  ib. ;  Metro- 
politan Board  v.  Barrie,  34  N.  Y.  666. 
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congress  regulating  such  reception.^  But  under  the  head  of 
police  regulation  cannot  be  classed  a  state  statute  excluding 
from  the  state  all  emigrants  likely  to  be  a  public  charge,*  or 
who  should  not  give  bonds  on  landing.' 

§  426.  It  need  scarcely  be  added  that  the  power  to  regulate 
Nor  does  Commerce  does  not  authorize  the  United  States  to 
thercstric-    interfere  with  trade  within  the  borders  of  a  state 

tion  touch 

purely  exccpt  for  the  purpose  of  imposing  a  tax.-  And 
transae-  the  Only  Commerce  that  can  be  regulated  under 
tions.  ^Yie  clause  is  that  with  foreign  nations  or  with  a 

sister  state.  The  fact  that  articles  on  which  domestic  labor 
is  bestowed  may  be  exported  does  not  put  their  regulation 
in  the  hands  of  congress.  "A  pretension  as  far  reaching  as 
this  would  extend  to  contracts  between  citizen  and  citizen 
of  the  same  state,  would  control  the  pursuits  of  the  planter, 
the  grazier,  the  manufacturer,  the  mechanic,  the  immense 
operations  of  the  collieries,  the  mines,  and  furnaces  of  the 
country  ;  for  there  is  not  one  of  these  avocations  the  resulta  of 
which  may  not  become  the  subjects  of  foreign  commerce,  and 
be  borne,  either  by  turnpikes,  canals,  or  railroads,  from  point 
to  point  within  the  several  states,  toward  an  ultimate  destina- 
tion."*  "  The  inaction  of  congress  to  prescribe  any  specific  rules 
to  govern  interstate  commerce,  when  considered  with  reference 
to  its  legislation,  with  respect  to  foreign  commerce,  is  equiva- 

1  In   this  point  Taney,  C.  J.,  and  \inconstitntional.      License    Cases,    5 

Catron,    Daniel,   Nelson,    and   Wood-  How.  612,  574,  631. 
bury,  JJ.,  concurred.  As  to  laws  prohibiting  oyster  dredg- 

*  Chy  Lung  v.  Freeman,  92    U.  S.  ing,  see  supra^  §  423. 
275.  That  a  law  restricting  the  sale  of 

'  Ah  Fong,  in  re,  3  Saw.  144.     As  to  opium    is    not    unoonstitutional,    see 

head  money  and  tax  on  emigrants,  see  State  v.  On  Gee,  15  Nev.  184 ;  State  p. 

supra,  §  421.  Ah  Sam,  15  Nev.  27  ;  SUte  i\  Ah  Chew, 

That  a  state  law  prohibiting  the  sale  16   Nev.  50;  citing   License  Cases,  5 

of  intoxicating  liquors,  with  the  ex-  IIow.  504;  Metropolitan  Board  r.  Bar- 

ception  of  "cider  and  wine  manufac-  rie,  34  N.  Y.  666. 

tured  from  fruits  grown  in  this  state,"         *  Veazie  v.  Moor,  14  How.  568.     In 

is   not  unconstitutional,  see  State   v.  Trade-mark  Cases,  100  U.  S.  82,  it  was 

Stncker,  Sup.  Ct.  Iowa,  1S82.  held  that  a  Federal  statute  making  it 

But  a  statute  prohibiting  the  reccp-  penal  to  forge  trade-marks  was  uncon- 

tion  of  spirituous  liquors  at  a  port  is  stitutional,  this  being  a  matter  of  state 

concern. 

510 


OHAP,  VI,]  CONSTITUTIONAL  LAW.  [§  480. 

lent  to  adeclarntion  that  interstate  commerce  shall  be  free  and 
untramelled."' 

§  427.  The  clause,  also,  does  not  prohibit  the  states  from 
establishing  and   regulating  ferries  on   navigable    Estabiieh- 
waters.*    Nor  is  a  state  precluded  from  improving   i"? state 

r^rrlcB  and 

navigable  rivers  within  its  boundaries,  and  impos-  river  lin- 
ing tolls  for  the  use  of  such  rivers.^  SorfortSr 

§  428.   The  power  of  regulating  commerce   in-  ^®"" 

eludes   the   power  of   moulding    the    liability   of  ^^^^r 

authorizes 

ship-owners  and  ship-officers  on  the  high  seas  or  laweiimiu 
on  navigable  waters.  In  1851,  in  exercise  of  this  dr\hip-  ^ 
power,  congress  passed  a  statute  providing  that  no  o^"®"- 
owners  of  vessels  shall  be  liable- for  any  damage  to  goods  and 
merchandise  on  board  the  vessel  in  which  the  commodities 
are  laden  unless  the  loss  occurred  throui^h  the  desiocn  or 
neglect  of  the  owner  himself.  This  act  has  been  sustained  by 
the  supreme. court.* 

§  429.  The  power,  also,  extends  to  rivers  which  are  tribu- 
tary to  inland  lakes  on  which  there  is  interstate   p^^cy^x- 
eoramerce,  and  congress  may  take  under  its  cogni-   undsto 
zance  vessels  and  other  vehicles  of  commerce  used   utaryto 
on  such  rivers  for  the  purpose  of  delivering  mer-   ^''^^^^' 
chandise  to  vessels  navigating  the  lakes.* 

§  430.  A  state  is  also  prohibited  from  laying,  without  con- 
sent of  congress,  any  duty  of  tonnage*      Hence, 
statutes  have  been    held   unconstitutional    which   duties  pro- 
impose  duties  on  vessels  as  vehicles  of  commerce,^   biwtcd. 
or  upon  vessels  in  respect  to  their  capacity.*    But  the  pro- 
hibition does  not  extend  to  wharfage  dues,®  nor  to  taxation 

«  Field,   J.,  Tiernan  v.  Rinker,  102  *  Moore  r.  Trans.  Co.,  24  How.  1. 

U.S.  123;  see  siyro,  §  422.  "The  Daniel   Ball,  11   Wall.  557; 

•  Conway  r.  Taylor,  1  Black,  603 ;  The  Montello,  20  Wall.  4:30. 
U.  8.  r.  The  James  Morrison,  Newb.  Ad.  •  Const.,  art.  I.  §  10,  cl.  3. 

241.  '  Peete  r.  Morgan,    10   Wall.  581; 

•  Palmer  f.  Commissioners,  3  McLean,    Transportation  Co.  v.  Wheeling,  99  U. 
226  ;  KeUogg  v.  Union  Co.,  12  Conn.  7  ;    S.  273. 

Huse  V,  Glover,  16  Cent.  L.  J.  449 ;  *  Cannon  v.  New  Orleans,  20  Wall. 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  577  ;  Inman  St.  Co.  v.  Tinker,  94  U.  S. 

107  U.  S.  365;««^»-Mmr«»;  supra,  §§  238. 

410,  420.           /i  XjU  SiO  "  Packet  Co.  p.  Keokuk,  95  U.  S.  80. 
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of  interest  in  ships  in  the  same  way  as  of  other  interests,  in 
conformity  with  the  law  of  the  place  where  owned.*  It  is 
otherwise  as  to  a  statute  requiring  all  vessels  of  a  certain  class 
entering  a  port  to  pay  a  certain  rate  per  ton.* 

VI.  Naturalization. 

§  431.  The  next  power  given  to  congress,  in  the  article 

before  us,  is  *'  to  establish  a  uniform  rule  of  natu- 
ha°pG^er  ralizatiou."^  In  its  strict  sense,  naturalization  is  the 
unfforin"''^  adoption  by  a  state  as  a  citizen  of  a  i)erson  born 
naturaiiza-    abroad.     By  this  process  an  alien  is  relieved  from 

the  disabilities  of  alienship,  with  the  exception  that 
he  cannot  be  elected  president  of  the  United  States.*  It 
should  be  remembered  that  expatriation  is  now  internation- 
ally conceded  ;  and  that  a  temporary  return,  by  a  naturalized 
citizen,  to  his  native  laud,  does  not  revive  his  native  alleg- 
iance.* The  power  to  confer  naturalization  in  the  United 
States,  it  should  be  added,  is  exclusively  in  congress.* 

§  432.  By  the  fourteenth  amendment  to  the  constitation  it 

is  provided  that  "  all  persons  born  or  naturalized  in 
born  in  a  the  United  States,  and  subject  to  the  jurisdiction 
jecuo  uJ  thereof,  are  citizens  of  the  United  States  and  of  the 
jurisdic-       states  in  which  they  reside.''^  Whether  a  child  bom 

in  the  United  States  of  alien  parents  is  a  citizen  of 
the  United  States  depends  upon  whether  such  child  is  *'  sub- 
ject to  the  jurisdiction  of  the  United  States."    The  prevalent 

'  St.  Louia  V,  Ferry  Co.,  1 1  Wall.  423.  also,  may  constitationallj  impose  taxes 

That  wharfage  may  be  constitutionally  for  wharfage.  Marshallv.Vicksburg,15 

imposed,  see  aupra  §  424.  Wall.  14C  ;  Packet  Co.  v\  St.  Louis,  95 

That  wharfage  is  not  tonnage,  so  far  U.  S.  80 ;  Packet  Co.  r.  St.  Louis,  10l> 

as  it  is  a  charge  levied  on  vessels  for  the  U.  S.  423. 
temporary  use  of  wharves  or  landings,         •  Const.,  art.  L,  §  8,  cl.  4. 
see  Cannon  v.  New  Orleans,  20  Wall.         *  Supra^  §§  177,  2t)2;  Whart.  Conf.  of 

577  ;  Packet  Co.  r.  Keoknk,  95  U.  S.  Laws,  §  5. 
80;  Packet  Co.  r.  Catlettsburg,  105  U.         »  lb.  §  6. 

S.  559;  Oachita  Packet  Co.  r.  Aiken,  «  chiraci-.Chirac,  2Wheat.259.  Tliat 
IG  Fed.  Hep.  890;  Transportation  Co.  naturalization  creates  political  status, 
r.  Parkersburg,  107  U.  S.  091.  see  «M;)ra,  §  262.  Of  therelatiousofuatu- 
'  Inmau  Steamship  ('o.  v.  Tinker,  94  ralization  and  domicil,  see  supra^  §  255. 
U.  S.  228.  ,A  municipal  corporation,         '  In/rOf  §  585;  aae  supra,  §  255. 
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opinion  is  to  the  negative ;  and  hence,  on  the  same  reasoning, 
children  born  abroad  of  citizens  of  the  United  States  are  enti- 
tled to  their  parents'  citizenship,  with  the  right,  however,  in 
both  cases,  when  the  child  reaches  full  age,  of  rejecting  his 
parents'  citizenship  and  electing  the  nationality  of  his  actual 
birth.* 

§  433.  It  is  not  only  by  the  formal  process  prescribed  in  the 
statute  that  naturalization  can  be  worked.   The  mere 
tact  of  the  annexation  of  a  country  naturalizes  all   tiou  results 
subjects  of  the  country  in  the  country  to  which  the   n^^^JJltioiu 
annexation  is  made.   Mere  military  occupation  does 
not  work  such  naturalization.     It  takes  place,  however^  when 
an   annexation  is  brought  about  by  treaty,  or  by  conquest 
assented  to  by  the  annexed  state.* 

§  484.  Indian  tribes,  under  the  constitution  and  laws  of 
the  United  States,  form,  in  the  language  of  Mar- 
shall, C.  J.,  "domestic  dcjiendent  nations."    Mem-   7u^\ans 
bers  of  such  tribes,  when  retaining  their  tribal  rela-    *":  "^^ 
tions,  are  not  citizens  of  the  United  States,  unless 
made  so  by  its  jmrticular  laws.^  On  the  one  hand,  the  United 
States  government  is  sovereign  over  Indian  territory  unless 
included  within  state  bounds.*    On  the  other  hand,  the  whole 
municipal  government  of  the  tribal  Indians,  in  relation  to 
each  other,  is  vested  in  the  tribes  themselves,  subject  to  the 
imposition  of  excise  duties  by  the  goveriunont  of  tlie  United 

'   Wliart.  Coiif-of  Laws,  §  10 ;  ^ei^su-  ^  Supr<iy  §  2(>5  ;  se«^  Whart.  Onif,  of 

pro,  §§  177  et  «<!7.,255,  202.     When  an  Laws,  §  9  :  Paper  hy  General  Walker 

alien  woman  with  a  cliild   iuarri(.'.s  a  in  lutiTuational  Keviow  for  May,  1874, 

natnralixed  citizen,  she  and  hor  child  pij.  321-9  ;  15  Am.  Law  Hev.  21. 

become  thereby  citizens.     U.S.  v.  Kel-  Indians,  as  will   be  presently  seeA, 

lar,  13  Fed.  Rep.  82.  are  not  made  citizens  of  the  United 

•  See  Minor  r.  Happorsett,  21  Wall.  States   by   the   reconstruction    legisla- 

162;    Jnstioe'8  Opinion,   (58  Me.  569;  tion, /»/irt,  §  585. 

Cranft  r.  Reader,   25  Mich.   303.     In  *  Sitfiroy    §   26 ;    U.    S.   r.   Tobaccd. 

Tobin  V,  Walkinshaw,   1   McAl.  ISG,  Factory,  13  Int.  Kev.  Kec.  91  :  1  Dill., 

it  was  held  that  naturalized  citizens  2G4;  H  Wall.,  GIG  :  Murch  v.  Turner, 

owing  an  allegiance  merely  statutory  21  Me.  535  ;  Jackson  r.  Reynolds,  14 

were  released  therefrom  by  a  transfer  Johns.  335  ;  and  see  15  Am.  Law  Rev., 

of  the  territory  to  another  sovereign.  28-29. 
See  9upra  §§  151  et  aeq, 
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§  435.]  COMMENTARIES  ON  LAW.  [CHAP.  TI. 

States,'  and  to  penal  jurisdiction  of  offences  in  which  both 
parties  are  not  Indians.' 

§  435.  By  the  naturalization  statute  of  18.04,  only  white 
Chinoee  In  P^''^^"^  could  be  naturalized.  When  it  was  deter- 
tbcT.  s.  mined,  during  the  late  civil  war,  to  confer  full 
uaturaU  political  privileges  on  the  African  race,  a  bill  was 
i»*ti.  introduced  by  Mr.  Sumner  striking  out  the  qualifi- 

cation "  white."  This,  however,  excited  the  opposition  of  the 
Pacific  states,  who  were  opjwsed  to  the  naturalization  of  the 
Chinese.  To  avoid  this  diflSculty,  the  statute  was  finally 
shaped  so  as  to  confine  the  privilege  of  naturalization  to 
"aliens  being  free  white  persons,  and  to  aliens  of  African 
nativity,  and  to  persons  of  African  descent."*  Under  this 
statute  it  has  been  held  that  a  Chinese  is  not  entitled  to  natu- 
ralization.* And  by  the  fifth  article  in  the  Burlingame 
treaty  (ratified  November  28, 1868,  it  is  provided  that  "no- 
thing herein  contained  shall  be  held  to  confer  naturalization 
upon  citizens  of  the  United  States  in  China,  nor  upon  the  sub- 
jects of  China  in  the  United  States."*  The  bearing  of  the 
recent  amendments  on  the  Chinese  will  be  hereafter  con- 
sidered.* 

'  Supra,  §  *2«) :  TJ.  S.  r.  Shawneoa,  V  mt^n  on  Indians  and  Indians  on  white 

Chii'.  l.«'j;.   N«'ws,  :3.VJ  ;    Chorokoo  To-  m«'n,  see  U.  S.  i'.  Martin,  14  Fetl.  R«p. 

bai.ro  Caso,  11  Wall.  tJlG.  817:    Whart.   Crim.    Law,  8th  ed.,  § 

«  That  a  non-tribal  In«lian  mav  l>e  a  li82a. 

citizen,  sec  l{o;;ers  r.  Uiiinney,31  Wis.  In  Crow  Dog,  iwre,  1883,  it  wasde- 

62,  ami  other  casi'S  cited  supra,  §  2(30  ;  cided    by   the    supreme  court  of  the 

Whart.  Conf.  of   Laws,  §  9;    15  Am.  United  States  that  the  United  SUte« 

Law  Rev.,  21.  have  not  jurisdiction  of  the  murder  of 

That    tlie    Indians  do   not  own  the  one  tribal   Indian  hy  another  of  the 

soil  of  their  reservations,  and  cannot  same  tribe. 

jirniit    it   awny.  see   i'herokee  Nat.  v,  •  Rev.  Stat.  1875,  §  2169  ;  see  Sap- 

Vieerj;ia.  .")  IVt.  1.  pie.  Act,  p.  1435. 

The  Federal  acts  of  1802  and  1834  *  Ah  Yup,  5  Sawyer,  155  ;  State  c 

piv'N'.a.-  :v«r   the  punishment  of  crimes  AhChew,  16^>v.  50,  61;8eetn/rn,§5S5. 

\\\    I'.i.li.m   trrriiory.   not  within   state  *  Whart.  Con.  of  Law,  §  12. 

*iv.  1-.  w  h.Mi  such  erimes  are  not  com-  ^In/ray    §    585.      In    Pennsylvanii, 

ie...:..l  '.'\  ,if.  Indian  or  Indians.  U.S.  r.  however,  Chinese  have  been  admitted 

\v'.  v'w  >iiu,  I  Pill.  271.  and  causes  cited  to  naturalization;    see  Daune*6  Case, 

Wh.iit.  1  !:nu  I  aw.  mIj  ed.  §  2^2(I.  Philadelphia  Times,  August  19,  1SS3. 

Tliii   i!;,-   VidiiMl   ^.^vtynment  may  That  the  act  of  May  G,  1 863,  exclude 

puni>h    Lrmic>    couuuiiU'd    by    white  j.tersons  of  Chinese  race,  though  Bug- 
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CHAP.  VI.]  CONSTITUTIONAL  LAW.  [§  487. 

§  436.  The  question  of  alien  civil  disabilities  is  determined, 
not  by  the  general  government,  unless  in  cases  con-   ^ne^g  en- 
trolled  by  treaty,  but  b\'  the  particular  states.     As   titled  to 

1        1  T         i_        A  •      1  '. equal  civil 

a  general  rule,  an  alien  has  the  same  privileges  in  risrhts  with 
resorfing  to  the  courts  for  redress'ahd  pfolecltorfar  ^*^*''®"** 
has  a  citizen,  though  an  alien,  as  a  non-resident,  may  some- 
times be  obliged  to  give  security  for  costs.^  Aliens  may  take 
by  purchase  or  succession  land  whose  title  comes  from  the 
Federal  government,  or  is  part  of  the  distinctively  territorial 
possession  of  that  government ;  but  their  right  to  land  within 
the  borders  of  states  was,  under  the  old  rule,  determined  by 
state  law,  unless  overridden  by  treaty.  :  When  there  is  a 
treaty,  permitting  an  alien  from  a  particular  country  to  hold 
real  estate,  this  entitles  an  alien  from  such  country  to  hold 
real  estate  in  a  state  where  this  would  otherwise  be  prohibited,' 
And  under  the  fourteenth  amendment,  to  be  hereafter  distinc- 
tively considered,  a  state  "cannot  deny  to  any  person  within 
its  jurisduition  the  equal  protection  of  its  laws;"*  and  this 
clause  may  ftlbv'Ogate  state  discriminations  in  this  respect. 

§  437.  "  It  is  quite  clear,"  says  Miller,  J.,^  *'  that  there  is  a 
citizenship  of  the  United  States  and  a  citizenship  of 
a  state,  which  are  distinct  from  each  other,  and   ofa^tate^ 
which  depend  upon  different  characteristics  and  cir-  vJJJvJ*°j^iV*' 
cumstances  in  the  individual.*    A  state  may  make   ztuphipof 
whomsoever  it  chooses  a  citizen,  but  this  does  not   states; and 
make  such  person  a  citizen  of  the  United  States."   vcrae?" 
**  Previous  to  the  adoption  of  the  constitution  of  the 
United  States  every  state  had  tlie  undoubted  right  to  confer, 
on  whomsoever  it  pleased,  the  character  of  citizen,  and  to 
endow  him  with  all  its  rights.     But  this  character  was  con- 
fined, of  course,  to  the  boundaries  of  the  state,  and  gave  him 

lish  snbjeots  ;  see  Ah  Lung,  in  re,  18  tion  fully  discussed  in  Whart.  Conf.  of 

Fed.  Rep.  28;   S.  C,  under  name  of  Laws,  §  17. 

Pong,  iR  re,  17  Cent.  L.  J.  310 ;   see  >  Infra,  §  588. 

jii/>ra,  §383;  see,  also,  17Ceut.  Law  J.,  *  Slaughter  House  Cases,  16  Wall. 

261.                     fjg  36. 

■  See  iupra,  §  IfS.  ^  To   same  effuct,    see    remarks    of 

'  Supra,  §   388;   see  Hauenstein   v.  Waite,  C.  J.,  in  U.  S.  v.  Cruikshank, 

Lynham,  100  U.  S.  483 ;  and  see  ques-  92  U.  S.  542. 
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§  489.]  COMMENTARIES  ON   LAW.  [OHAP.  YI. 

no  rights  or  privileges  in  other  states,  beyond  those  secured 
to  him  by  the  law  of  nations  and  comity  of  states.  Nor  have 
the  several  states  surrendered  the  power  conferring  these  rights 
by  adopting  the  constitution  of  the  United  States.  Each  state 
may  still  confer  them  upon  an  alien,  or  any  one  it  thinks 
proper,  or  upon  any  class  or  description  of  persons."^  Parti- 
cular states  have  availed  themselves  of  this  right  by  making 
non-naturalized  foreigners  citizens.'  So,  on  the  other  hand, 
the  inhabitants  of  a  district  within  a  state  ceded  to  the  United 
States  are  citizens  of  the  United  States,  but  not  of  the  ceding 
state.*  A  distinction,  however,  has  been  taken  between  citi- 
zenship and  the  right  to  vote,  and  it  has  be^n  held  that  the 
statutes  conferring  on  aliens  the  right  to  vote  dq^not  neces- 
sarily make  them  citizens.^ 

VII.  Bankruptcy. 

§  439.  Congress,  also,  so  the  article  before  us  proceeds  to 
state,  may  establish  "  uniform  laws  on  the  subject  of 
hM  ^er  bankruptcies  throughout  the  United  States."  The 
as  to  bank-  exercise  of  this  power  is  discretionary  in  congress  ; 
and  to  tlie  action  of  congress  in  this  respect  the 
state  authorities  must  yield/  Nor  is  it  necessary  that  persons 
to  be  aflected  by  bankrupt  statutes  should  be  ejcclusively 
merchants  or  traders/  The  local  assets,  under  a  bankrupt 
assignment,  pass  to  the  assignee,  though  the  better  opinion  is 
that  such  assignments  do  not  operate  extra-territorially. 
Hence,  a  Federal  bankrupt  discharge  is  effective  throughout 

*  Taney,  C.  J.,  Dred  Scott  Case,  19  country,  if  he   lives    in   Kansas,  Ne- 

How.  393.  braska,  Colorado,  or  Georgia,  or  within 

2  See  15  Alb.  L.  J.,  485.     According  twelve  mouths'  residence  in  Alabama, 

to    a  statement    made    in  the  senate  Arkansas,   Florida,    Indiana,    Minne- 

by   Mr.  Wallace,  of   Pennsylvania,  in  sota,    Missouri,    Oregon,    Texas,    and 

1879,  while  a  residence  of  five  years  Wisconsin." 

is  essential    to    enable  a  foreigner  to  ^  Com.  r.  Clary,  8  Mass.  72  ;  Sinks 

be  naturalized,  and  thus  to  become  a  i;.  Reese,  19  Oh.  St.  306. 

citizen  of  the  United  States,  *'ho  may  *  Lanz  u.  Randall,  4  Dill.  425^ 

be  a  voter   for  members  of  congress,  *  Sturges  r.  Crowninshield,  4  Wheat, 

or   for   electors    for  President,   or   for  122 ;  Baldwin  v.  Hale,  1  Wall.  223. 

the  members    of   a    state    legislature  *  California  Pac.  R.R.,im  rf,  3  Sawy. 

who  elect   a  United    States    senator,  270. 
after  he  has  resided  six  months  in  the 
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CHAP.  VI.]  CONSTITUTIONAL  LAW.  [§  440. 

the  United  States;  but  a  state  insolvent  discharge  is* only 
operative  as  between  citizens  of  the  discharging  state,  and 
between  such  citizens  and  validating  creditors.  Hence,  also,  a 
debt  payable  in  a  state  to  a  person  not  domiciled  in  such  state 
is  not  bound  by  a  bankrupt  discharge  in  such  state.^ 

§  440.  The  terms  of  the  clause  before  us,  it  should  be 
observed,  are  studiously  general.  It  is  not  "  con-  j^rig^ug. 
gress  shall  have  power  to  pass  a  bankrupt  law ;"  tion  ex- 
which  would  imply  that  the  power  is  to  pass  a  law  cases  of  iu- 
somewhat  like  the  bankrupt  law  of  England.  But  ®^^^®°^>'* 
it  is:  "Congress  shall  have  power  to  establish  uniform  laws 
on  the  subject  of  bankruptcies  in  the  United  States."  This 
gives  congress  power  to  legislate  on  the  subject  of  bankruptcies 
in  the  popular  rather  than  in  the  technical  sense,  bankruptcies 
being  regarded  as  equivalent  to  insolvencies.  And  this  is 
checked  neither  by  the  limitation  as  to  ex  post  facto  laws, 
which  relate  solely  to  criminal  prosecutions,'^  nor  by  that 
forbidding  the  impairing  of  contracts,  which  applies  only  to 
the  states.*  It  is  true  that  when  there  is  no  Federal  law  on  the 
topic  of  bankruptcies  in  force,  insolvent  laws  may  be  enacted 
by  the  states.*  But  the  diff'erenee  between  a  state  bankrupt 
law  and  a  Federal  bankrupt  law  is,  as  already  stated,  this,  that 
the  former  only  discharges  debts  as  between  citizens  of  the 
discharging  state,  or  when  such  discharge  of  such  debts  is 
validated  by  the  creditor,  while  the  discharge  under  a  Fede- 
ral bankrupt  law  is  absolute  throughout  the  United  States. 
And  it  is  settled  that  a  discharge  in  insolvency  by  a  state 

*  Whart.  Conf.  of  Laws,  §  1 ;  supruy  be  whoUy  different  in  one  state  from 

$  334.  another.     See,  to  the  same  effect,  Jor- 

The  bankrupt  law  of  16G7  did  not  dan,  in  re,  8  Nat.  B.  R.  180;  Everitt, 

become    unconstitutional    because    it  in  re,  9  Nat.  B.  R.  427  ;  Smith,  in  re,  2 

adopted  the  state  laws  regulating  ex-  Woods,  458 ;  contra,  Waite,  C.  J.,  Eck- 

emptions  and  thereby  was  unequal  in  ert,  in  re,  10  Nat.  B.  R.  5.     Cf,  Smith, 

operation,  though  uniform  in   princi-  in  re,  8  Nat.  B.  R.  401. 

pie.     Bcckerford,  in  re,  1  Dill.  45.     It  «  Tn/ra,  §  472. 

was  held  in  Darling  v.  Berry,  13  Fed.  '  Klein,  in  re,  1  How.  277 ;  Sackett 

Rep.  659,  that  a  bankrupt  law,  which,  v.  Andross,  5  Hill,  327  ;  Thompson  v. 

l^  its  terms,  is  made  applicable  alike  Alger,  12  Meto.  (Mass.)  428. 

to  all  the  states,  without  distinction  *  Sturges  v,  Crowuinshield,  4  Wheat. 

or  discrimination,  is  not   unconstitu-  122. 
tional  merely  because  its  operations  may 
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insolvent  court  of  a  debt  due  by  one  of  the  citizens  of  such 

state  is  no  bar  to  an  action  brought  in  such  state  by  a  citizen 

of  another  state,  when  such  citizen  was  not  a  party  to  the 

insolvency  proceedings.^ 

^^  • 

VIIL  Money  and  Bills  op  Credit. 

§  4*2.  By  the  fifth  clause  of  the  eighth  section  of  the  first 
Con  ress  ai'ticle  of  the  constitution  congress  has  power  *'  to 
may  coin  eoin  money  and  regulate  the  value  thereof  and  of 
^pLtTL  foreign  coin."  In  the  first  clause  of  the  tenth  sec- 
^*  ^^'  tion  of  the  same  article  it  is  further  provided  that 

no  state  shall  "coin  money,"  nor  "make  anything  but  gold 
and  silver  a  tender  in  payment  of  debts."  It  became  neces- 
sary, in  view  of  the  variation  in  values  of  coin  uttered  under 
the  confederation,  to  bestow  the  exclusive  power  of  coining 
on  the  general  government.  "  Coining,"  in  the  sense  in  which 
the  term  is  used,  is  the  shaping  and  stamping  of  metal  to 
servo  as  money  ;  and  this  power  is  exclusive  in  congress.  It 
is  also  clear  that  the  states  cannot  make  anything  but  gold 
and  silver  a  legal  tender;  though  whether  they  can  make 
anything  but  United  States  coin  a  legal  tender  is  still  an  open 
question.  The  question  whether  congress  can  make  treasury 
notes  a  lesral  tender  has  been  much  discussed.  When  it  was 
brought  before  the  supreme  court  of  the  United  States  after 
the  close  of  the  war,  a  statute  making  such  notes  a  legal  tender, 
as  to  debts  contracted  both  before  and  after  the  passage  of  the 
statute,  was  held  unconstitutional  by  a  majority  of  one  of  the 
judges.^  Subsequently,  on  the  accession  to  the  court  of  two 
new  judges,  this  decision  was  reversed,  and  the  constitution- 
ality of  the  statute  was  aflirmed  by  a  majority  of  one.^  The 
question  has  ceased  to  have  a  practical  interest  since  all 
treasury  notes  have  become  redeemable  in  gold.  But  in  view 
of  the  fact  that  the  power  to  establish  a  currency  is  limited 

*  Infra y    §   495  ;   Cook  v,  Moffatt,  5  Allen,  365,    and    cases    cited  infra,  § 

How.  205  ;  Baldwin  v.  Hale,   1  W^all.  495.     As  to  effect  of  removal  into  an- 

223  ;  Felch  v.  Bugbee,  48  Me.  0  ;  Hills  other  state,  see  infra,  §  495. 

V.  Carlton,    74  Me.    156 ;    Scribner   i\  «  Hepburn  r.  Griswold,  8  Wall.  603. 

Fisher,  2  Gray,  43  ;  Kelley  v.  Drury,  9  »  Legal  Tender  Cases,  12  Wall.  457- 
AUen,  27;  Choteau  v.  Richardson,  12 
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by  the  constitution  to  ttie  coming  of  money,  and  of  the  fact, 
also,  that  no  statute  can,  from  the  nature  of  things,  make  ir- 
redeemable [laper  a  permanent  currency,'  the  better  view  ia 
that  the  power  of  congress  to  make  such  paper  a  legal  tender 
can  only  be  eusbained  as  a  temporary  war  measure.  So  far  as . 
concerns  the  states,  it  may  be  added  that  they  may  constitu- 
tionally designate  the  currency  in  which  they  will  receive 
debts  due  to  themselves  for  tuxes.*  It  is  admissible  for  a 
creditor,  also,  to  stipulate  in  a  contract  iu  what  currency  the 
debt  due  him  is  to  be  paid.' 

§  443.  Under  the  tenth  section  of  the  first  article  of  the 
coufltitutioii,  a  state,  as  we  have  seen,  cannot  "  coin   gi^igp^n 
money,"  nor  "  emit  bills  of  credit."    The  limitation  "ot  co'n 
as  to  coining  money  has  been  already  discussed,  euiitbins 
Bills  of  credit,  in  the  sense  in  which  the  term  is   "  "      '' 
here  used,  are   promissory  notes,  or  bills  issued  by  a  state 
government  exclusively  on  the  credit  of  the  state,  and  in- 
tended to  circulate  through  the  community  for  its  ordinary 
purposes  as  money  redeemable  at  a  future  diite,  and  for  the 
payment  of  which  the  fiiith  of  the  state  ia  pledged.*    There  is 
nothing,  therefore,  in  the  limitation  to  preclude  the  issue  of  the 
notes  of  state  banks,"  even  though  guaranteed  by  the  state,' or 
though  the  state  wan  the  sole  stockholder.'    Nor  are  promises 
in  writing  of  a  state  to  pay  on  a  future  day  a  fixed  price  for 
serviees  received,  "  bills  of  credit,  under  the  constitution."' 

§  444.  Congress,  also,  has  power  to  "  provide  for  the  punish- 
ment of  counterfeiting  the  securities  and  current 
coin  of  the  United  States."*    Under  th^e  general   ^l"*^,.!, 
terms  is  included  the  |iower  to  punish  the  uttering  fi""!"*"*!'- 
and  publishing  of  forged  securities  and  coin,  and 

1  Supra,  §  2G.  •  Darrington  i-.  Rank,  13  Huw.  12. 

«  Lana  County  B.Oregon,  7  Wall.  71.  '  Brisoot  v.  Bank,  11  P«t.  257;  and 

■  Brouaon  v.   Rodes,   7  Wall.   229  ;  eee  McCoy  ti.  Washington  Co.,  3  Wall. 

see   Butler  r.   Horwtli,   7  Wall.  258.  Jr.  381 ;  Bailey  v.  MJlner,  1  Abb.  V.  9. 

That  a  itatute  making  paper  money  a  2ill,  3S  Qa.  330. 

legal  tsnder  mnat  ultimately  become  '  Craig  c.  Hitsouri,  4  Pet,  410.     As 

inoperatire,  lee  luj/ra,  i  2G.  to  cnrrency  and  legal  tenders,  aea  $upra, 

*  1  Kent's  Com.,  403,  oiling  Craig  r.  i  442. 

MItwari,  4  Pet.  410.  *  Const.,  art.  I.,  §  8,  ol.  6. 

*  State  v.  Billin,  2  McCord,  12. 
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having  them  in  possession  for  the  purpose  of  uttering.     How 
far  this  jurisdiction  is  exclusive  is  elsewhere  considered.^ 

/  IX.  Postal  Service. 

§  446.  Nowhere  is  the  doctrine  of  the  evolution  and  modi- 
CoDjrress  fication  of  political  power  by  environment  more 
has  power  strikingly  illustrated  than  in  the  clause  which  we 
arrauge-  have  now  to  consider  next  in  order.  Congress  has 
^^stei  ^^  power,  so  it  is  said,  "to  establish  post-oflSces  and 
service.  post-roads."  These  words,  when  they  were  written, 
described  a  few  modest  oflSces  in  the  principal  towns  along 
the  sea-coast  in  which,  at  the  utmost,  half  a  dozen  clerks  dis- 
tributed mails  which  arrived  bi-weekly  by  post-boys  on  horse- 
back or  in  the  pouches  of  wagons.  Now  the  word  "  offices," 
which  formerly  described,  in  most  instances,  one  or  two 
rooms  in  a  building  used  in  the  main  for  other  purposes,  is 
applied  to  stately  palaces  in  which  are  employed  multitudes 
of  clerks  who  receive,  sort,  and  distribute  letters  which,  in 
several  of  our  cities,  are  nearly  six  thousand  times  greater  in 
bulk  than  the  entire  mail  of  the  country  at  the  time  when  the 
constitution  was  adopted.^  ''  Post-roads"  have  undergone  a 
still  greater  variation  and  extension  of  application.  Not  long 
before  the  days  when  the  constitution  was  adopted,  the  mail 
between  Xew  York  and  Boston  was  carried  by  Dr.  Franklin 
or  his  immediate  deputies,  at  uncertain  intervals,  over  the  cir- 
cuitous country  roads  which  skirted  the  northern  shore  of 
Long  Island  8ound,  and  then  taking  the  western  shore  of 
Narragansett  Bay,  struck  upwards  through  Providence  to 
Massachusetts.  For  a  while,  under  the  constitution,  "post- 
roads"  designated  these  and  similar  lines  of  travel,  sometimes 
fit    for   wagons,   sometimes   only   passable   by   post-boys    on 

•  Infra,  §  524  ;  supra,  §  381.  1700  the  extent  of  the  post-routes  was 

«   In    1790   there  were    seventy-five  1875  miles;    in   1882,   343,618  miles. 

post-offices  in  the  United  States,  and  In    1790,   letters    from    New  York    to 

mails  were  carried  only  twite  a  week  Pliiladelphia  cost  25  cents;    in  18S3, 

between    New    York    and    Boston    in  from  New  York  to  San  Francisco  two 

winter,   and    three    times    a  week   in  cents,  and  postal  cards  one  cent.     In 

summer.     In  1882  there  were  4'j,231  1790,  the  revenue  of  the  post-office  was 

post-offices,  with  mails    between    the  $37,935;  in  1882,  $41,876,410 ;  see  «i*- 

great    cities    three    times  a  day.     In  pra,  §  555. 
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Iioreebftck.  But  even  this  "road"  did  not  exclusively  relate 
to  land  travel,  since  between  New  York  and  Providence,  and 
between  Philadelphia  and  the  southern  ports,  the  mail  was 
frequently  taken  in  coasting  vessels.  Shortly  afterwarda, 
steamboats  were  introduced,  and  as  soon  as  their  superior 
expedition  and  punctuality  as  modes  of  travel  were  ascer- 
tained, the  tracks  they  took  were  reganled  as  "  roads;"  and 
in  the  same  category  were  subsequently  placed  the  canals 
which,  between  Albany  and  Buffalo,  and  Philadelphia  and 
Pittsburgh,  formed  for  a  time  part  of  the  line  of  ordinary 
conveyance  of  passengers  and  goods.  In  our  own  day,  the 
mail  is  almost  exclusively  carried  on  railroads ;  though  in 
almost  all  great  thoroughfares,  e.  g.,  between  Philadelphia 
and  New  York,  where  the  Hudson  Kiver  has  to  be  passed, 
these  are  helped  and  supplemented  by  steam  ferry-boats. 
No  one  has  ever  doubted  that  the  tracks  traveraed  by  these 
various  vehicles  of  tninsportation  are  "  post-ronds"  in  the  sense 
of  the  clause  before  us.  "  Post-road,"  therefore,  may  be  de- 
fined as  the  medium  by  which  information  is  transmitted  from, 
point  to  point.  If  the  track  of  water  over  which  a  ferry-boat 
passes  is  a  post-road,  so  we  may  hold  to  be  the  wire  over 
which  pass  the  messages  of  the  telegraph  or  telephone.  In 
other  words, "  post-roarl"  is  to  be  read  in  the  sense  of  "  agency 
for  the  transmission  of  information.'" 

g  447.  The  meaning  of  the  word  "establish,"  however,  in 
this  connection,  has  been  the  object  of  animated  (jm.sti.,ii 
controversy.  On  the  one  side  it  has  been  argued  "•"■"'^r 
that  congress,  under  this  term,  has  power  only  to  can  rn-ato 
nee  establislied  routes  and  conveyances  for  the  trans-  roacu"  ib 
mission  of  the  mail.  On  the  other  side  it  has  been  {J^I'Vu?" 
insisted  that  it  is  the  right  and  duty  of  congress  to  '"«''''■ 

'    Ab    to  coustituti duality   of    lints  ei'«ss,"iacojiatUutio[ial;  andproliibits 

reilrictiug   tlio   transmlHaion   of   mail  tbo  dirfctors  of  any  railroad  declarisl 

ntfttter,  si*  infra,  J  S55.  to  be  a  poat-roail  from  provwiling  any 

The  Federal  statute  of  July  24, 1SGG,  particular   tclRgrapli  c<llnIlanil^s   frum 

■nthariiing    telegraph   uompaiiies   to  patting  up  a  line  uf  polua  on  its  road- 

nulntain   and  operate   linipii  of   tele-  buil;  PpnaacolaTel.  Co.  c.  West.  Union 

graph  "over   and   along   any   of  the  Co.,  SC  (J.  S.  1 ;  West.  Union  Tel.  <;o. 

mllitarjr  or  poat-roada  of  tlie  United  e.  Am.  Union  Co.,  19  kta.  Law  Iteg. 

Stat«c  which  have  been  or  may  here-  173 ;   West.  Union  Tel.  Co.  v.  R.  R,, 

after  be  declared  saoh  by  act  of  con-  II  Fed.  Rop.  1. 
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build  and  control  throughout  the  whole  land  aveuaea  of  com- 
nierce,  over  vvhicli  not  only  mails,  but  travellers  and  goods 
can  be  carried.  yThe  issue  thus  presented  has  never  been 
brought  to  the  supreme  court  for  determination,  as  there  is 
hanlly  any  possible  way  in  which  the  question  could  be  the  ob- 
ject of  Uftifi  fide  litigation.  The  prevalent  practice,  however, 
has  lH?en  for  the  government  to  lease  for  the  mail  such  modes  of 
convoyanee  as  private  or  state  enterprise  has  already  opened  for 
travel,  tmtl  only  to  establish  on  its  own  account  modes  of  con- 
veyunee  when  no  otiier  method  of  mail  transport  can  be 
found.  By  Mr.  Clay,  however,  and  other  American  states- 
men, it  is  claimed  that  under  this  clause  new  roads  can  be 
oj><Mied  for  the  transmission,  not  merely  of  mails,  but  of  pas- 
senger* and  go«xis,  and  for  the  general "  internal  improvement" 
of  the  Ttiiteil  States.  Bills  for  the  erection  of  "national  roads" 
for  r!:v  sf  piir[K>ses  passed  congress,  but  were  on  two  conspica- 
ous  ive;i<i'Mis  arrested  by  vetoes  based  on  the  ground  of  their 
uiKViistiturionality.  It  was  well  for  the  country  that  such 
was  tiie  result,  aiul  that  the  progress  of  "  internal  improve- 
ment" ot  this  chiss  was  for  the  time  stopped :  (1)  because  niach 
of  the  money  spent  on  turnpikes  and  canals  would  have  been 
K><t ;  --'  heLau<e  the  creation  and  arrangement  of  such"im- 
prove:n'!it>*'  wo'ill  have  placed  on  the  government  a  load 
ot'  p;itr"h:ut*  un-ler  wliieh  it  would  have  tottered.  Yet  it  is 
hard  to  >«'i-,  nntwithstaiiding  the  force  of  argument  by  which 
thL'>t;  vf'tni's  wtre  sustained,  why,  if  "to  establish  a  post-office" 
involv«ts  21  power  to  build  a  post-office,  a  power  "to  establish 
poHt-njjnls"  should  not  involve  a  power  to  build  post-roads. 
And  in  jiny  view,  the  question  whether  "  establishing  a  post- 
road"  i  A  n(»(M'ssary  for  the  transportation  of  the  mail  is  political 
rutlHT  thiin  judicial.^  And  it  is  clear  that  the  United  States 
gov(^rnnient,  in  undertaking  to  use  lines  of  travel  owned  by 
private;  persons  or  states, does  so  as  would  any  other  customer, 
and  \H  obliged  to  pay  proper  rates.' 

"  Post.-  J5  **'^^-  Whatever  is  used  as  a  receptacle  for  mail 

?eccpui(:"i.?    "letter  is  a  "  post-office"  under  the  clause  before  as. 

*   S«o  (lisciirtsiun  in  1  Kent's  Com.,        •  See   Dickej  ».   Turnpike  Ca,  7 
26S-0.  Dana,  113. 
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The  term,  therefore,  covers  a  box  or  trunk  carried   formnti 
from  one  building  to  another.' 

X.   COPYRIOHTS  AKD  PATENTS. 

§  450.  By  the  eighth  clftuse  of  the  eijrhth  Rection  of  article 
■first  eoiigrcBB  has  the  power  "to  promote  the  pro-   p„„„or 
erem  of  science  and  naoful  arts  by  securing  for  lim-   ji™"'!"? 
ited  times,  to  authoi^  and  inventors,  the  exclusive  ami  patents 
right  to  their  re8[)ective  writings  and  discoveries."   dush^iy  to 
At  common  law  an  author  or  inventor  has  been  held   "=""k™»*' 
to  have  no  such  protection  ;  his  only  right  being  under  the  act 
ot  congress  and  in  conformity  with  its  prescriptions.'    The 
function  of  congress  to  legislate  on  the  8ul»ject,  however,  is 
absolute  and  exclusive,  though  the  states  have  no  doubt  power 
to  offer  bounties  to  particular  industries.^    It  has  consequently 
been  held  that  Bt.ate  statutes,  restricting  the  rights  of  patentees 
to  sell  their  patented  property,  are  unconstitutional.*    But  this 
does  not  preclude  state  police  supervision  of  the  patented 
article.^     Copyrights   and   patents   have   no   extra-territorial 


'  r.  S.  r.  Mars<-lis,  2  BUtch.  108. 
»  Wheaton  i-.  l'.-t..rs,  S  I'ot.  591. 

•  Blani^liard  i:  Spraguo,  2  Stor/, 
1S4;  Blaiiclianl  i>.  W.inier,  1  JilnKih. 

•  HaitcaU  i-.  Wliltraon-,  10  Mi'.  102 ; 
Hollidk  f.  Hunt,  TO  III.  10!) ;  H<:lm  i: 
Bank,  43  Ind.  I(i7 :  Craiiaon  i-.  Smith, 
37  HicU.  309. 

•  In  Wiloh  i:  Vh<ilp»,  Neb.  Sup.  Ct. 
1SS3,  we  Lavo  tliit  foliuwiiig  :  "  As  lo 
thu  manuracturo  and  sa1»  at  pati^otcd 
articles,  state  regulation  has  frequently 
bmti  upheld  as  a  proper  exercise  ot 
police  power.  Tluia,  in  livlngstun  v. 
Van  Ingen,  9  Jubna  r)82,  Chaiici'llor 
Kent  said :  '  Thu  potrxr  granted  to 
oongieas  goes  no  furthur  than  to  secure 
to  tliH  author  or  inventor  a  right  of 
property,  whioh,  like  every  other  iipn- 
olet  of  propertj,  moat  b«  used  and  en- 
Joyed  within  each  state  according  to 
the  laws  ot  such  stat^.  ...  If  the 
antlior'i  book  or  print  oontaini  matter 


injurioiiB  to  publio  morals  or  peace,  or 
if  the  invenlor'd  machine  or  other  pro- 
duction will  liavo  a  purnicions  effect 
upon  the  public  health  or  safety,  no 
doubt  a  competent  nnthorily  remains 
with  the  state  to  restrain  tho  use  of 
the  patent- right.'  And  in  I'atterson 
V.  Com,,  11  Bush,  311  ;  21  Am.  Rep. 
220,  Pryor,  J.,  in  speaking  upon  this 
subject,  used  tilts  lau);iia(;B:  ''There 
is  a  manifest  distinction  between  the 
right  ot  properly  iu  tho  patent  which 
tarries  with  tt  the  power  oa  the  part  of 
the  patentee  to  naaign  it  and  the  right 
to  sell  the  property  resulting  from  the 
invention  or  patent.  A  state  has  no 
power  to  say,  through  its  legislatare, 
that  the  patuntpo  slmll  not  sell  h\» 
patent,  or  that  its  use  should  be  com- 
mon to  all  of  its  citizens,  for  this  would 
be  in  direct  conflict  with  the  law  of 
congress.  .  .  .  The  discovery  or  inven- 
tion is  made  property  by  reason  of  tlie 
patent,  and  this  right  of  property  the 


§  450.]                             COMMENTARIES  ON  LAW.  [OHAP.  VI. 

effect,  beincr  purely  local  in  their  operation.* — Congress,  under 
this  clause,  has  no  power  to  grant  an  exclusive  right  to  trade- 
marks.^ 

patentee  can  dispose  of  under  the  law  **  We  proceed  to  inquire  if  the  law  is 

of  congress,  and  no  state  legislature  so  objectionable. 

can  deprive  him  of  this  right ;   but  **  1.  As  to  the  effect  of  the  patent. 

wher«  the  fruit  of  the  invention  or  the  The  patent  is  introduced  in  evidence, 

article  made,  by  reason  of  the  applica-  and  proof  is  offered  to  show  that  the 

tion  of  the  principle  discovered,  is  at-  article  sold  by  the  prisoner,  and  for 

tempted  to  be  sold  or  used  within  the  which  sale  he  is  prosecuted,  is   the 

jurisdiction  of  the  state,  it  is  subject  to  article  specified  in  Mege's  patent,  and 

its  laws  like  other  property ;  and  such  that  the  prisoner  has  such  authority 

has  been  the  uniform  decision  of  all  as  the  patent  confers  to  sell  it.    The 

the  courts,  state  and  Federal,  upon  this  validity  of  the  patent  is  not  disputed, 

question.*'  Has  the  prisoner,  then,  a  right  to  sell 

In  Bronahan,  in  re^  18  Fed.  Rep.  62,  the  article  thus  patented,  notwith- 
it  was  ruled,  that  **  the  statute  of  Mis-  standing  the  statute  of  Missouri  which 
souri,  providing  for  the  punishment  by  forbids  such  sale  ?  The  constitution 
fine  and  imprisonment  of  any  person  (art.  I.,  §  8,  cl.  8)  gives  congress  power 
who  shall  manufacture  *  out  of  any  *  to  promote  the  progress  of  science  and 
oleaginous  substance,  or  any  com-  useful  arts  by  securing,  for  a  limited 
pounds  of  the  same,  other  than  that  time,  to  authors  and  inventors,  the  ex- 
produced  from  unadulterated  milk,  or  elusive  right  to  their  respective  writings 
cream  from  the  same,  any  article  de-  and  discoveries  ;'  and  the  act  of  con- 
signed to  take  the  place  of  butter  or  gress  which  is  designed  to  give  effect 
cheese  produced  from  pure  unadulter-  to  this  clause  declares  that  in  every 
ated  milk,  or  cream  of  the  same,'  or  case  where  a  patent  is  issued  under  it, 
who  shall  sell  or  offer  for  sale  the  same  the  patentee  shall  have  the  exclusive 
as  an  article  of  food,  is  not  in  violation  right  to  ituike,  uscy  and  sell  the  subject- 
of  any  provision  of  the  constitution  of  matter  of  his  patent,  whatever  it  may 
the  United  States."  be. 

**  It  is  quite  clear,"  said  Miller,  J.,  **  It  is  to  be  observed  that  no  consti- 
the  question  coming  up  on  a  habeas  tional  or  statutory  provision  of  the 
corpus  prayed  for  by  a  party  convicted  United  States  was,  or  ever  has  been, 
under  the  above-mentioned  statute,  necessary  to  the  right  of  any  person  to 
"that  if  the  Missouri  statute  is  justly  make  an  invention,  discovery,  or  ma- 
obnoxious  to  either  of  the  four  objec-  chine,  or  to  use  it  when  made,  or  to 
tions  first  named,  it  is  void,  and  the  sell  it  to  some  one  else.  Such  right 
person  held  for  violating  that  statute  has  always  existed,  and  would  exist 
is  in  custody  in  violation  of  the  consti-  now  if  all  patent  laws  were  repealed. 
tution  of  the  United  States,  and  the  It  is  a  right  which  may  be  called  a 
power  and  duty  of  this  court  to  dis-  natural  right,  and  which,  so  far  as  it 
charge  him  are  unquestionable.  may  be  regulated  by  law,  belongs  to 

MVhart   Conf.  Laws,  §§  325-G.  «  U.   S.   v.    Steffens,    100   U.    S.   82 

(Trade-mark  Cases). 
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XL  Piracies  and  Felonies. 

§  452.  Congress  has  also  power  "  to  define  and  punish 
piracies  and  felonies  on  the  high  seas  and  offences  against 

ordinaiy  municipal  legislation,  and  it  and  an  immunity  from  crime?  Suppose 

is  unaffected  by  anything  in  the  con*  a  discovery  of  a  cheap  mode  of  produc- 

stitntion  or  patent  laws  of  the  United  ing  intoxicating  liquor,  in  regard  to 

States.  which  the  inventor  obtains  a  patent 

'*  The  sole  object  and  purpose  of  the  for  the  product,  does  this  authorize 
laws  which  constitute  the  patent  and  him  to  defy  the  entire  system  of  state 
copyright  system  is  to  give  to  the  legislation  for  the  suppression  of  the 
author  and  the  inventor  a  monopoly  use  of  such  drinks?  The  answer  is, 
of  what  he  has  written  or  discovered,  that  the  purposes  of  the  patent  law 
that  no  one  else  shall  make  or  use  or  and  of  the  constitutional  provision  are 
sell  his  writings  or  his  invention  with-  answered  when  the  patentee  is  pro- 
out  his  permission  ;  and  what  is  granted  tected  against  competition  in  the  use 
to  him  is  the  exclusive  right ;  not  the  of  his  invention  by  others  ;  and  when 
abstract  right,  but  the  right  in  him  to  the  law  prevents  others  from  infring- 
the  exclusion  of  everybody  else.  ing  on   his   exclusive  right  to  make, 

•'For  illustration,  an  author  who  had  use,  or  sell,  its  object  is  accomplished. 
written  or  printed  a  book  always  had  This  proposition  is  fully  supported  by 
the  right  to  do  so,  and  to  make  and  sell  the  supreme  court  in  the  case  of  Pat- 
as  many  copies  as  he  pleased ;  and  he  terson  r.  Kentucky,  97  U.  S.  501.  That 
can  do  this  though  he  takes  out  no  copy-  case  also  cites  with  approval  the  fol- 
right  for  his  work.  But  if  he  wishes  lowing  language  from  the  opinion  of 
to  have  the  benefit  of  the  exclusive  the  supreme  court  of  Ohio  in  the  case 
right  to  do  this,  he  can  get  it  by  secur-  of  Jordan  r.  Overseers  of  Dayton,  4 
ing  a  copyright  under  the  act  of  con-  Ohio,  295  : — 

gress.     All  that  he  obtains,  then,  by  "  *  The  sole  operation  of  the  statute 

this  copyright,  all  that  he  asks  for  or  [the  patent  law]  is  to  enable  him  [the 

needs,  and  all  it  was  designed  to  con-  inventor]  to  prevent  others  from  using 

fer  on  him,  is  to  make  the  right  which  the  product  of  his  labors,  except  with 

he  had  already  in  common  with  every-  his    consent.     But    his  own   right  of 

body  else,  an  exclusive  right  in  him —  using  is  not  enlarged  or  affected.  There 

a  monopoly  in  which  no  one  can  share  remains   in    him,   as   in  every   other 

without  his  permission.  citizen,  the  power  to  manage  his  pro- 

'*  But  let  us  suppose  that  the  book  perty  or  give  direction  to  his  laborers 

which  he  has  thus  copyrighted  is  an  at  his  pleasure,  subject  only  to  the 

obscene  and  immoral  book,  which,  by  paramount  claims  of  society ,  which  re- 

the  law  of  the  state  in  which  it  is  pub-  quire  that  his  enjoyment  may  be  modi- 

lished,  may  be  seized  and  destroyed,  tied  by  the  exigencies  of  the  community 

and  for  that  reason  ;  does  this  statute,  to  which  he  belongs,  and  regulated  by 

which  forbids  any  one  else  but  him  to  laws  which  render  it  subservient  to  the 

print  or  publish  it,  authorize  him  to  general  welfare,  if  held  subject  to  state 

do  80?  Can  he  violate  the  law  because  control.* 

no  one  else  can  do  it  ?     Does  the  copy-  **  The  principle  is  reaffirmed  in  Web- 
right  confer  on  him  a  monopoly  of  vice,  ber  v.  Virginia,  103  U.  S.  344." 

525 


§  455.]  COMMBNTARIBS  ON  LAW.  [CHAP.  YI. 

Conffress      the  law  of  iiations."     The  legislation  of  cons^ress 

bas  Juris-  ,  °   .  ,^ 

diction  over  on   tliese   topics  is  elsewhere  discussed.^     Piracy, 
aadfeio-       as  wc  have  seen,  is  an  offence  by  the  law  of  nations, 

hteh  seas      ^"^  ^y  ^^^*  ^^^  Hiust  be  defined ;'  and  it  is  now  set- 
tled that  privateering  is  not  piracy.*— Felonies  on 
the  high  seas  are  elsewhere  distinctively  discussed.^ 

XIL  War. 

§  454.  War,  in  an  international  and  public  sense,  is  a  pros- 
ecution by  a  nation  of  a  right  by  force.*  It  mnst 
prolecu-  ^  be  a  prosecution  ;  a  mere  passive  attitude  of  bel- 
natio^^of  a  'ig^^ency  is  not  war.  It  must  be  by  a  nation  or 
j^ffhtby  body  of  men  claiming  to  be  a  nation;  war,  in  this 
may  exist  sensc,  is  not  Constituted  by  hostilities  by  a  private 
forma?  *  pcrson  or  group  of  private  persons.  It  must  be  by 
tiwi*^*^  force:  mere  diplomatic  contests,  no  matter  how 
violent,  are  not  war.  But  it  is  not  necessary  to  war 
that  it  should  be  formally  declared  f  and  this  holds  in  this 
country,  though  it  is  provided  by  the  constitution  of  the 
United  States  that  congress  shall  have  power  "  to  declare  war, 
to  grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  by  land  and  water.^  Hence  it  is  within  the 
province  of  the  president  to  use  all  the  forces  at  his  command 
to  resist  an  attack  by  a  foreign  or  insurrectionary  power,  with- 
out waiting  for  a  congressional  declaration  of  war.® — That  a 
war  between  two  countries  suspends  business  intercourse  be- 
tween the  inhabitants  of  such  countries  has  been  already 
seen.^ 

§  455.   The  power  "to  make  rules  concerning  captures  on 
land  and  water"  authorizes  congress,  not  merely  to  make  such 

1  Whart.    Crim.    Law,    8th   ed.,    §§         «  Supra,  §  211. 

1800  etiieq,;  sM;>ra,  §§  181,  200.  7  Const.,  art.  I.,  §  8,  cl.  11. 

2  Supra,  §  200.  ^  The  Prize  Cases,  2  Black,  635, 
»  Supra,  §  201.  660  ;  The  Amy  Warwick,  2  Black. 
<  Whart.   Crim.   Law,    8th    ed.,  §§     635. 

269,  1860  et  seq,  9  See  supra,  §  210.     That  the  judici- 

*  Supra,  §§  209  ct  seq.     See  remarks    ary  are  lx)und  by  an  executive  decla- 

by   Grier,   J.,   in  the   Prize   Cases,   2    ration  of  war,  see  Britton  i*.  Butler,  9 

Black,  635,  QQC,  Blatch.  C.  456  ;  supra,  §§  388-9. 
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rales,  but  to  take  measures  to  enforce  them.    Under  this  power 
the  private  property  of  the  hostile  belligerent  may 
be  seized  on  land  or  at  sea,  and  after  seizure  may  beiiigereut 
be  disposed  of  as  congress  directs.    This  right  to  c"p^jj^, 
capture  extends  to  the  property  of  belligerent  insur- 
gents as  well  as  to  that  of  belligerent  foreign  states.^    Nor 
is  the  right  to  capture  confined  to  movable  property.    The 
United   States,  under  this  power,  may  seize  and   retain  an 
enemy's  land  either  by  forcible  annexation  or  by  annexation 
by  process  of  treaty.'     The  power  of  making  rules  as  to 
captures  justifies,  also,  the  establishment  of  provisional  and 
military  courts  as  tribunals  for  the  government  of  the  terri- 
tory of  a  hostile  belligerent  occupied  by  force,*  though  such 
courts  cease  to  have  jurisdiction  when  peace  is  restored  and 
the  civil  courts  have  resumed  their  ordinary  duties.*    But  no 
seizure  of  private  property,  not  contraband  of  war,  of  insur- 
gents can  be  made  except  in  subordination  to  act  of  congress. 
— Seizures  of  goods  of  a  foreign  enemy  are  also  subject  to  the 
law  of  nations.* 

1    The  Prize  Cases,  2  Black,  635 ;  tion  proclamation  is  to  be  restricted. 

The  Grape-Shot,  9  WaU.  129  ;   Tyler  Infra,  §  584. 

».  Defrees,  11  WaU.  331.  That  the  United  States,  as  to  insur- 

Ab  to  limitations,  see  tupra,  §§  215-  gents,  claimed  to  possess  \)o\.\\  sovereign 

218.  and    belligerent   rights,   see   Rose   v. 

As  to  seizures  at  sea,  see  supra^  §§  218  Himely,  4  Cranch,  241,  Marshall,  C.  J. ; 

H  Meg.  Alexander's  Cotton,  2  Wall.  404 ;  The 

«  Am.  Ins.  Co.  r.  Canter,  1  Pet.  611  ;  Revere,  2  Sprague,  107  ;    The  Sarah 

Bee  mpra,  §§  216-218  ;  infra,  §  467.  Starr,  Bl.  Pr.  Ca.  69  ;  U.  S.  v.  Hutes, 

•  Supra,  §  212;  infra,  §  467.  12  Am.  Law  Reg.  735  ;  Miller  r.  U.  S. 

*  Jecker  r.   Montgomery,    13   How.  11  Wall.  268 ;  Tyler  r.  Defrees,  ibid. 
488;  Milligan,  ej:  jMir/e,  4  Wall.  2.  331;  see  supra,  §  217.     On  the  other 

It  is  under  the  above  claase  that  hand,  after  the  civil  war  closed,  th(^ 

the  seizure  and  liberation  of  persons  Federal  government  abandoned  all  at- 

held  in  slavery  by  a  belligerent  are  sus-  tempts  to  prosecute  for  poI  itical  offences 

tained.     Such  action  may  also  be  de-  those  concerned    in   the  insurrection 

fended  on  the  ground  on  which  rests  (see  infra,  §  573)  ;  and  the  confiscations 

the  release  of  persons  held  captive  by  sustained  by  the  supreme  court  of  the 

an  enemy,  and  the  appropriation  of  United  States  were  sustained,  not  as 

articles  contraband  of  war  found  within  political,  but  as  belligerent  acts;  see 

his  lines,  see  Weaver  v.  Lapsley,  42  infra,  §  467.   As  to  union  of  sovereignty 

Ala.  601 ;  Hall  t;.  Keese,  31  Tex.  504.  or  belligerency  see  infra,  §  593. 

To  this  President  Lincoln's  emancipa-  *  Supra,  §§  216-9. 
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tains  rais- 
ing of 
standing 
army  and 
conscrip- 
tion. 


§  456.  Congress,  so  the  constitution  proceeds  to  say,  has 
Power  to  power  to  "  raise  and  support  armies ;  but  no  appro- 
raise  and      priation  of  money  to  that  use  shall  be  for  a  longer 

support  *  *'  ^  , 

armies  sua-  term  than  two  years."  The  object  of  the  last  quali- 
fication is  to  place  the  sustenance  of  a  standing  army 
directly  under  the  control  of  the  people,  preventing 
any  one  congress  from  making  the  army,  by  a  long 
appropriation,  independent  of  the  action  of  the  con- 
gress next  succeeding.  The  power  itself  is  unrestricted,  except 
by  this  clause.  Congress  can  direct  the  raising  and  support  of 
a  standing  army,  either  permanent  or  temporary,  of  any  size, 
and  may  take  all  necessary  measures  to  obtain  for  such  armies 
the  services  of  men  and  ammunition.  For  this  purpose  a  con- 
scription may  be  directed  and  enforced,^  and  minors  can  be 
enlisted,  even  without  the  assent  of  their  parents  or  guar- 
dians.^  What  has  been  said  with  regard  to  the  army  applies 
also  to  the  navy,  which  congress,  under  the  constitution,  may 
"  provide  and  maintain."* 

§  457.  Congress,  under  the  fifteenth  clause  of  the  same 
section,  may  "  provide  for  calling  forth  the  militia, 
to  execute  the  laws  of  the  Union,  suppress  insurrec- 
tions, and  repel  invasions."  The  militia  consists  of 
forces  organized  by  the  states,  and  is  under  state 
jurisdiction,  so  far  as  concerns  its  direction,  until 
called  into  the  service  of  the  United  States.  When  the 
power  to  call  forth  the  militia  is  vested  in  the  president,  he 
may  make  the  cull  either  on  the  executives  of  the  particular 
states,  or  on  the  militia  officers  directly.  He  is  the  exclusive 
judge  of  the  question  whether  the  call  should  be  made,  and 


Militia  may 
be  called 
out  by 
general 
govern- 
ment. 


*  Kneedler  v.  Lane,  45  Penu.  St. 
238  ;  see  discussion  of  this  remarkable 
case  in  Pomeroy's  Const.  Law,  §  477. 
This  was  held  to  be  so  under  the  con- 
stitution of  the  Confederate^  States, 
thou«;h  that  constitution  was  bast*d  on 
an  avowedly  narrower  system  of  gov- 
ernmental powers  than  was  the  consti- 
tution of  the  United  States  ;   Barber  r. 
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Irwin,  34  Ga.  27;  Tate,  ez  parte,  39  Ala. 
2G4 ;  Coupland,  ex  parte,  26  Tex.  386. 
As  to  the  controversies  on  this  point  see 
supra,  §§389,  390. 

*  Browne,  ex  parte,  5  Cranch  C.  C. 
554 ;  U.  S.  I'.  Bainbridge,  1  Mason,  71  ; 
but  sne  Barrett,  in  re,  42  Barb.  479  ; 
\Vh.  Cr.  Law,  8th  ed.,  §  267. 

•  Const.,  art.  L,  §  8,  cl.  13. 


CHAP.  Vt.]  OONSTITUTIOKAL  LAW.  [§  459. 

when  the  call  is  made,  obedience  is  imperative^  Power  is 
farther  given  to  congress  to  "  provide  for  organizing,  arming, 
and  disciplining  the  militia,  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the  United  States, 
reserving  to  the  states  respectively  the  appointment  of  the 
officers,  and  the  authority  of  training  the  militia  according 
to  the  discipline  prescribed  by  Congress.'** 

§  458.  It  will  be  seen  from  the  above  provisions  that  the 
states,  even  in  respect  to  the  command  of  the  militia, 
are  subordinated  to  the  United  States,  and  that  the  ordlnat^ 
command  of  the  militia,  when  called  out,  as  well  as   ^**  thisre- 

'  '  pect  to 

the  authority  to  make  the  call,  is  vestetl  under  con-  Uuited 

States 

gress  in  the  president.  This  supremacy  of  the 
United  States  is  sustained  by  other  provisions.  No  state, 
for  instance,  can,  without  the  consent  of  congress,  keep  troops 
or  ships  of  war  in  time  of  peace,  or  engage  in  war  unless 
actually  invaded,  or  in  such  imminent  danger  as  will  not 
admit  of  delay.*  The  states,  also,  are  prohibited  from  entering 
into  any  treaty,  alliance,  or  confederation,  or  granting  letters 
of  marque  and  reprisal/ 

§  459.  By  the  fourteenth  clause  of  the  same  article,  congress 
"may  make  rules  for  the  ffovernment  and  regulation    _, 

•^  °  "  Congress 

of  the  land  and  naval  forces."    Congress,  however,  inay  make 
cannot  in  this  respect  invade  the  prerogatives  vested   regiUation 
by  the  constitution  in  the  president  of  the  United  ;ilty?bu?*^ 
States  as  commander-in-chief.      The   military  law   <*ttnnot 
thus  imposed  regulates  the  army  and  navy ,^  as  well  civil 
as  the  territory  which  they  may  conquer,  or  domi- 
nate until  the  civil  courts  are  restored  f  while  martial  law  is 
the  law  which  determines  offences  by  officers  of  army  and 
navy,  or  by  persons  arrested  as  oftending  against  the  general 
laws  of  war.^    Military  law,  in  other  words*,,  is  the  law  im- 
posed for  the  government  of  the  seat  of  war ;  martial  law  is 
the  law  adopted  by  belligerent  forces  for  their  own  govern- 

^  Hoostoo   V.   Moore,   5  Wheat.  1 ;        ^  Conat.,  art.  L,  §  10,  cl.  1. 
Martin  v.  Mott,  12  Wheat.  19.  ^  Bogart,  tra  re,  2  Sawy.  396  ;  Martin 

*  Const.,  art.  I.,  §  8,  cl.  16.  r.  Mott,  12  Wheat.  19. 

•Const.,  art.  I.,  §    10,   cl.   3;   see        •  5u/7ra,  §§  38,  212. 
mtpra,  §§  389,  390.  ^  Supra,, ^  37, 
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ment.'  But  congress,  while  it  can  establish  a  provisional  mili- 
tary government  in  a  conquered  territory  until  civil  govern- 
ment is  established  or  restored,  cannot  constitutionally  super- 
sede civil  courts  by  military  in  any  part  of  the  United  State**.* 
The  members  of  a  court  martial,  it  should  be  added,  are  liable 
in  civil  suits  for  damages  to  parties  whom  they  may  illegally 
imprison,  or  otherwise  materially  prejudice.* 

XIII.   District  of  Columbia,   Ceded  Places,  and 

Territories. 

§  461.  Congress,  by  the  seventeenth  clause  of  the  eighth 
section  of  the  first  article,  has  power  "  to  exercise 
exclusive  legislation  in  all  cases  whatsoever,  over 
such  district,  not  exceeding  ten  miles  square,  as 
may  by  the  cession  of  particular  states  and  the  accep- 
tance of  congress,  become  the  seat  of  government  of 
the  United  States,  and  to  exercise  like  authority 
over  all  places  purchased  by  the  consent  of  the  legislature  of 
the  state  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dockyards,  and  other  needful  buildings." 
Over  the  District  of  Columbia  conscress  took  control  immedi- 
ately  on  the  cession  of  the  site  by  the  states  of  Maryland  and 
Virginia,  such  control  being  subject  only  to  the  constitution 
of  the  United  States.*  The  case  is  exceptional,  like  that  of 
the  territories.*  The  states,  after  such  cession,  cease  to  have 
jurisdiction  over  the  territory  ceded.*  But  mere  occupation 
by  the  United  States,  without  express  cession,  does  not  give 
jurisdiction.^ 


In  di8trict 
and  ceded 
places, 
congress 
has  exclu- 
sive Juris- 
diction. 


'  See  Wh.  Cr.  PI.  &  Pr.,  §  979,  note, 
and  8ee,  supraj  §§  37-S. 

2  Milligan,  ex  parte,  4  WaU.  2,  129; 
see  in/hi,  §§  r>70,  593. 

•  Milligan  v.  llovey,  3  Biss.  13. 
Tliat  military  tribunals  may  take  cog- 
nizance of  oir(mcos  on  the  field  of  war 
when  there  are  no  civil  courts  in  oj>e- 
ration,  see  Coleman  r.  Tennessee,  97 
U.  S.  509. 

*  U.  S.  V.  Hall,  98  U.  S.  343. 
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*  Loughborough  v,  Blake,  5  Wlieat. 
317  ;  Cohens  r.  Virginia,  6  Wheat.  2tj4. 
The  portion  of  the  District  of  Columbia 
ceded  by  Virginia  has  been  by  act  of 
congress  given  back  to  Virginia. 

6  U.  S.  V.  Wiltberger,  5  Wheat.  76  ; 
U.  S.  V,  Cornell,  2  Mason,  60;  Com.  r. 
Clary,  8  Mass.  72 ;  U.  S.  r.  Davis,  5 
Mason,  356. 

7  U.  S.  i;.  Ames,  1  Wood.  &  Minot, 
76 ;  People  v.  Godfrey,  17  Johns.  225. 


CHAP.  VI.]  CONSTITUTIONAL  LAW.  [§  462. 

§  462.  By  the  third  section  of  the  fourth  article  of  the  con- 
stitution, it  is  provided  that  "  New  states  may  be 
admitted  by  the  congress  into  this  union ;  but  no  state   hoiS^terri- 
shall  be  formed  or  created  within  the  jurisdiction  of  toriosin 

1  ^  /•  1   t         t       .  trust. 

any  other  state  ;  nor  any  state  formed  by  the  junc- 
tion of  any  two  or  more  states  or  parts  of  states,  without  the 
consent  of  the  legislatures  of  the  states  concerned,  as  well  as 
of  the  congress.  The  congress  shall  have  power  to  ditspose 
of,  and  make  all  needful  rules  and  regulations  respecting,  the 
territory  or  other  property  belonging  to  the  United  States; 
and  nothing  in  this  constitution  shall  be  so  construed  as  to 
prejudice  any  claim  of  the  United  States  or  of  any  particular 
state."  The  vagueness  of  this  clause  is  an  illustration  of  the 
position,  elsewhere  discussed  at  large,  that  the  institutions  of 
a  people  spring  not  from  their  legislators,  but  from  them- 
selvcB.^  The  territorial  growth  of  the  United  States,  so  far 
from  being  expected  by  those  who  formally  framed  the  con- 
stitution, was  not  even  provided  for  by  them  as  a  contingency. 
Three-fourths  of  our  country,  as  it  now  exists,  was  not  in-'^ 
eluded  in  the  original  confederacy  of  states ;  yet  it  is  to  that 
original  confederacy  alone  that  the  constitution  formally 
applies.  Our  territorial  system  in  its  present  shape  is  the 
product  of  popular  evolution,  not  of  governmental  dictation.*^ 
It  was  the  discursive  energy  of  the  people  overflowing  into 
unoccupied  fields,  not  legislation,  that  was  the  primary  cause 
of  the  creation  of  one  class  of  our  western  states ;  it  was  not 
war  nor  treaty,  but  the  instinctive  ascendency  of  the  Anglo- 
Saxon  race,  coupled  with  the  same  pioneer  impulse,  that  was 
the  primary  cause  of  the  admission  into  the  Union  of  Texas 
and  of  the  states  on  the  Pacific*  The  framers  of  the  consti-*^ 
tution  neither  conceived  nor  provided  for  any  such  enlarge- 
ment of  domain.  Viewing  the  constitution  critically,  the 
right  to  annex  new  territory  can  only  be  with  difliculty  in- 
ferred from  the  treaty-making  and  war  powers  given  to  the 
general  government ;  and  it  was  for  this  reason  that  not  only 
did  leading  federalists  deny  the  constitutionality  of  the  pur- 

'  Si^ftra,   8§   19,   360  et  aeq.     That        «  Supra,  §  19. 
"  tvrritorj''  is  not  included  under  term        *  See  aupraj  §  364. 
**  lUte,"  Bee  wunra,  §  375. 
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chase  of  Louisiana,  but  Mr.  Jefferson  thought  that  an  amend- 
ment to  the  constitution  would  be  required  to  sanction  this 
purchase.  It  is  true  that  it  is  hard  to  conceive  of  a  treaty 
for  the  purpose  of  settling  territorial  controversies  between 
nations  which  may  not  involve  the  cession  or  acceptance  of 
territory;  yet,  in  a  constitution  which  undertook  to  confer 
only  specified  powers  on  the  general  government,  it  would  be 
supposed  that,  if  it  were  intended  to  permit  that  government 
to  annex  vast  domains  equal  to  its  prior  possessions,  the  power 
would  have  been  expressed.  The  annexations  of  Louisiana, 
of  Florida,  of  Texas,  of  the  Pacific  coast  were  political  necea- 
sities ;  yet  so  little  was  this  foreseen  by  the  framers  of  the 
constitution  that  it  was  only  to  a  happy  vagueness  in  the 
clause  before  us  that  it  was  possible  for  these  annexations 
to  take  place  without  amendments  by  the  attempts  to  pass 
which  the  country  might  have  been  convulsed.  The  same 
vagueness  applies  to  the  expressions  more  particularly  relat- 
ing to  the  territories  then  belonging  to  the  United  States. 
There  are  no  specific  limitations  applied  to  these  territories. 
It  is  only  by  inference  from  this  and  other  clauses  that  we 
learn  to  regard  them  as  incipient  or  embryo  states,  and  to  be 
held,  while  in  the  territorial  condition,  in  trust  for  the  whole 
United  States.^ 

§  463.  There  are  two  aspects  in  which  the  territories  are  to 

be  viewed  :  Ist.  As  to  the  title  to  the  land  inclosed 
the  laud  of  within  their  boundaries;  2d.  As  to  its  political 
ries^iiiThe  coiitrol.  As  to  the  first,  it  has  never  been  ques- 
United         tioned  that  congress  has  the  right  not  only  to  dis- 

pose  of  the  title  to  such  land  to  settlers,  but  to  grant 
it  as  bounties  to  soldiers,  and  as  endowment  to  railroad  cor- 
porations whose  roads  are  to  penetrate  and  enrich  the  terri- 
tory.^ 

1  See    Dred    Scott  v,   Sandford,   19  ment,  see  Am.  Ins.  Co.  w.  Canter,  1 

How.  393,  discussed  in/ra,  §  464.  Pet.  511 ;  Territory  r.  Lee,  2  Montana, 

That  congress  lias  the  right  to  ac-  124 ;  Reynolds  v.  People,  1  Col.  179.  As 

quire    now    territory    by  treaty  was  to  treaties,  see  supra^  §  383,  infra,  §  506. 

affirmedin  Am.  Ins.  Co. r.  Canter,  1  Pet.  *  See  U.  S.  p.  Gratiot,  14  Pet.  626. 

511  ;  Dred  Scott  v.  Sandford,  19  IIow.  That  the  United  States    government 

393..  That  the  people  of  tlie  territories  has    supreme    authority  over  Indian 

are  not  of  right  entitled  to  self-govern-  reservation,  see  supra,  §§  265,  434. 
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§  464.  Cougress  has  power,  as  we  have  seen,  to  make  "  all 
needful  rules  and  regulations"  for  the  territories,  qq^^p^. 
We  are  not  to  infer  from  this  that  congress  is  abso-  n»cnt  to  be 
lute  in  this  relation.  The  rules  it  makes  for  the  rai  safe- 
government  of  the  territories  must  be  (1)  needful;  consutu^^ 
and  (2)  in  accordance  with  the  general  system  of  **°"- 
safeguards  which  the  constitution  has  established.  The  very 
fact  that  territories  are  infant  states,  to  be  admitted  into  the 
Union  on  maturity,  shows  that  tliey  are  to  be  governed  on 
the  same  general  principles,  as  far  as  is  applicable,  as  are 
states,  just  as  infants  mutatis  mutandis  are  governed  on  the 
same  general  [►rinciplcs,  so  far  as  concerns  safeguards,  as  are 
adults.  In  this  sense  we  are  to  understand  the  remark  of 
Marshall,  C  J.,  that  "  in  legislating  for  them  (the  territories)  \ 
congress  exercises  the  combined  powers  of  the  general  and  a  \ 
state  government."*  Ul)On  thia  position  was  in  part  rested 
the  ruling  in  a  celebrated  case  which,  on  the  eve  of  the  late 
civil  war,  contributed  materially  to  precipitate  the  rupture.' 
In  that  case  the  following  positions  were  laid  down  by  the 
court:  (1)  The  clause  of  the  fourth  article  of  the  constitution, 
above  quoted,  applies  exclusively  to  the  territory  surrendered 
by  the  states  during  the  confederation,  and  consequently  the 
ordinance  of  1787,  restricting  slavery,  applies  only  to  such 
territory.  (2)  As  to  the  other  territory  subsequently  acquired 
by  the  United  States,  the  legislation  of  congress  must  be  in 
trust  for  the  whole  Union,  and  in  subordination  to  the  first 
eight  amendments  to  the  constitution,  which  forbid  the  de- 
privation of  life,  liberty,  or  property  without  due  process  of 
law,  and  establish  in  other  respects  restraints  on  governmental 
power.  (3)  As  the  constitution  recognizes  property  in  slaves, 
and  as  the  territories  are  to  be  held  in  trust  for  the  whole 
Union,  no  legislation  of  congress  is  constitutional  which  pre- 
cludes the  owners  of  slaves  from  carrying  such  property  into 
the  new  territories. — The  first  of  these  conclusions  was  sus- 
tained by  reasoning  too  highly  artificial  to  be  generally 
accepted,  and  may  be  regarded  as  no  longer  authoritative. 

>  Am.  Ina.  Co.  v.  Canter,  1  Pet.  542. .  393.     See  supra^  §  389,  as  to  historj  of 
<  Dred  Scott  v.  Sandford,  19  HowJA.  this  case^ 
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The  third  is  rendered  nugatory  by  the  thirteenth  amendment 
to  the  constitution.  The  second  establishes  an  important 
principle  by  which  libeml  institutions  in  tlie  territories  are 
permanently  insured.  As  a  general  rule,  however,  the  power 
of  congress  over  the  territories  is  limited  only  by  the  consti- 
tution, and  in  congress  is  as  to  the  territories  the  residuum  of 
sovereignty.* 

§  465.  By  the  ordinance  of  1787,  the  governor  and  judges 
Form  of  appointed  for  the  northwest  territory,  or  a  majority 
govern-  of  them,  werc  authorized  to  adopt  for  the  territory 
cretionof  such  laws  of  the  statcs  then  in  the  confederation  as 
congresB.  nj^gh^  ^e  best  for  the  territory,  reporting  these  laws 
to  congress  from  time  to  time,  congress  having  the  right  to 
disapprove  of  them.  As  soon  as  there  should  be  a  population 
of  live  thousand  free  male  inhabitants  of  full  age  in  the  terri- 
tory, they  were  to  be  empowered  to  elect  a  territorial  legisla- 
ture. This  legislature  was  to  have  ordinary  legislative  power 
subject  to  the  supervision  of  congress.*  After  the  adoption  of 
the  Federal  constitution,  statutes  directing  the  formation  of 
territorial  governments  have,  in  most  cases,  authorized  the 
election  of  territorial  legislatures,  reserving  the  appointment 
of  governor  and  judges  to  the  president  and  senate.  In  some 
cases  the  governor  and  judges  have  been  invested  with  pro- 
visional  legishitive  powers.  But  in  all  cases  congress  reserves 
a  supervisory  legislative  authority.* 

»  National    Bank    r*    Yankton,   101  the  general  government  are  much  the 

U.  S.  129;  Reynolds  v.  U.  S.,  98  U.  S.  same  as  that  which  counties  bear  to 

145.     In   National  Bank  r.  Yankton,  the    respective    states,   and    congress 

101  U.  S.  133,  Waite,  C.  J.,  said  :  **  All  may  legislate  for  them,  as  a  state  does 

territory  within  the  jurisdiction  of  the  for  its  municipal  organiaations.     The 

United    States,   not  included   in   any  organic  law  of  a  territory  takes  the 

state,  must  necessarily  bo  governed  by  pliiiee  of  a  constitution  as  the  funda- 

or   under   the   authority  of  congress,  mental  law  of  the  local  government." 

The  territories  are  but  political  subdi-  •  Miner's  Bank  r.  Iowa,  12  How.  1 ; 

visions  of  the  outlying  dominion   of  Vincennes  v.  Indiana,  14  How.  268. 

the  United  States.    Their  relations  to  •  See  Reynolds  v.  U.  S.,  98 U.S.  145. 
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CUAP.  VI.]  CONSTITUTrONAL  LAW.  [§  468. 

XIV.  Treason. 

§  467.     Treason,,  as  a  criminal  offence,  is  elsewhere  dis- 
cussed at  large.'     Congress,  it  is  provided,  is  em-   Treason 
powered   "to  declare  the  punishment  of  treason:   J'*'';^^"" 

^^  .  ^  '    forfeiture 

but  no  attainder  of  treason  shall  work  corruption  of  exceptor 

life 

blood  or  forfeiture,  except  during  the  life  of  the 
person  attainted."  By  this  provision  there  can  be  no  for- 
feiture nor  confiscation  of  property  after  conviction  of  treason, 
beyond  the  life  of  the  i)erson  convicted.^  Confiscation,  as  a 
procedure  of  the  civil  government,  can  only  be  by  act  of 
congress  and  in  subordination  to  the  limitations  of  the  con- 
stitution. As  a  war  measure  it  cun  be  exercised,  as  we  have 
seen,*  as  to  the  proj)erty  of  such  insurgents  as  have  been 
recognized  as  belligerents.*  But  a  loyal  citizen,  temporarily 
residing  among  such  insurgents,  is  entitled  to  have  granted 
to  him  a  reasonable  time  to  close  up  his  business  engagements 
and  give  up  such  residence.* 

XV.  Incidental  Powers. 

§468.  After  enumerating  the  powers  above  specified,  this 
section  of  the  constitution  concludes  with  empower- 
ing congress  ^'  to  make  all  laws  which  shall  be  neces-   may  make 
sary  and  proper  for  carrying  into  execution  the  fore-    ca^ry^nto 
going  powers,  and  all  other  powers  vested  by  this   ^^*^^^ 
constitution  in  the  government  of  the  United  States,   ateti 

powers 

or  in  any  department  or  office  thereof."*    It  has 
been  argued  that  the  effect  of  this  clause  is  to  strip  the  pre- 
ceding enumerations  of  all  their  restrictive  features,  and  to 
make  the  government  of  the  United  States  practically  absolute. 

>  Whart.  Grim.   Law,    8tli  ed.,   §§  to  confiscation  a^  a  war  measure,  su/ira^ 

1782  et  seq. ;  flee  infra,  §  471.     As  to  §  217. 

confiscation  of  beUigereut  property,  sho  *  Supra,  §§  217,  455. 

supra,  §§  217,  455.  «  Alexander's  Cotton,  2  Wall.  404  ; 

•  See  Bigelow  r.  Forrest,  9  Wall.  Flying  Scud,  6  WaU.  263  ;  MiUer  r.  U. 

339  ;  U.  8.  r.  Oreathouse,  2  Abb.  U.  S.  S.,  11  Wall.  268 ;  U.  S.  v.  Padelford, 

364;  Wallach  v.  Van  Riswick,  92  U.  9  Wall.  531. 

8.  202 ;  Pike  v.  Wassell,  94  U.  S.  71 1 ;  »  The  William  Bagaley,  5  Wall.  377  ; 

French  r.  Wade,  102  U.  S.  132 ;  see  as  The  Gray  Jacket,  6  Wall.  342,  b70. 

•  Const.,  art.  I.,  f  S, 


§  468.]  COMMRNTABIES  ON  LAW.  [CHAP.  YI. 

But  this  18  not  the  case.  The  clause  before  us  simplj  recapitu- 
lates the  common  law  rule  that  the  grant  of  a  power  carries 
with  it  the  right  to  use  all  the  means  necessary  to  carry  such 
power  into  eftect.^  Without  the  clause  before  us,  the  govern- 
ment of  the  United  States  would  have  been  authorized  to 
have  done  whatever  was  necessary  and  proper  to  carry  into 
effect  any  one  of  the  powers  specifically  given  to  it  by  the 
constitution.  The  power,  for  instance,  to  establish  post-offices, 
would  have  enabled  it  to  do  whatever  is  usual  and  proper  to 
make  such  post-offices  effective;  the  power  to  regulate  com- 
merce includes  the  power  to  pass  whatever  laws  are  necessary  to 
make  such  regulation  effective.  Without  this  clause,  however, 
there  might  have  been  ground,  before  the  adoption  of  the 
amendment  reciting  that  rights  not  granted  are  reserved  to 
the  states  or  the  people,  to  argue  that  the  enumerated  powers 
were  merely  samples  of  a  general  mass  of  jurisdiction  thrown 
on  the  government  of  the  United  States.  The  clause  before 
us  effectually  excludes  this  hypothesis.  The  power  of  general 
legislation  given  to  congress  is  limited  to  the  "carrying  into 
execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  constitution  in  the  government  of  the  United  States, 
or  in  any  department  thereof."  This  provision,  taken  in  con- 
nection with  the  amendment  as  to  reserved  powers  above 
noticed,  draws  a  fixed  line  of  demarcation  between  the  sover- 
eignty of  tlie  United  States  and  that  of  the  particular  states. 
No  legislation  by  congress  that  is  not  necessary  or  proper  to 
carry  out  an  enumerated  power  is  constitutional.' 

*  Ilence,  a  statute  prescribing  penal-  for  that  purpose,  is  oonstitutioDal  and 

ties  for  offences  against  Federal  elec-  valid   as   to  such   elections,  but   has 

tions    is    constitutional ;    Siebold,    ex  no  application   to  state  or  municipal 

parie^  100  U.  ti.  371  ;  Clarke,  ex  parte^  elections ;  United  States  r.  Rees**,  92 

100  U.  S.  399  :  U.  y.  v.  Gale,  lOU  U.  S.  U.  S.  214,  distinguished.     U.   S.  Cir. 

65  ;  supra,  §  30(3.  Ct.,  E.   D.  Virginia,  April  12,    1S83  ; 

As  congress  has  authority  under  sec-  U.  S.  r.  Munford.     As  to  **  reconstruc- 
tion 4,  article  1,  of   the  constitution  tion"  measures,  see  in/ra,  §§  584—593. 
to  regulate  Federal   elections,  section  *  See Kilbourn  t;. Thompson,  103  U.S. 
550t>  of  the  revised   statutes,   passed  108. 
in  pursuance  of  such  authority,  and 
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CHAP.  VI.]  CONSTITUTIONAL   LAW.  [§  471. 

XVI.  Bills  of  Attainder. 

§  471.  We  have  next  to  consider  the  limitations  imposed  by 
the  constitution  on  legislation,  beginning  with  those 
which  apply  to  congress  as  well  as  to  state  legisla-  attainder 
tares.  The  first  restriction  of  this  class  to  be  men-  P'^^^^wted. 
tioned  is  that  which  prohibits  bills  of  attainder.  "Bill  of 
attainder"  is  a  procedure  with  which  the  framers  of  the  con- 
stitution had  cause  to  be  familiar.  Both  parties,  in  the  revolu- 
tionary struggle,  had  used  bills  of  attainder  to  inflict  sometimes 
gross  injustice  on  their  antagonists;  and  by  this  process  had 
been  brought  to  the  block  in  England,  not  merely  some  of  the 
most  dangerous  opponents  of  free  institutions,  but  some  of 
their  most  illustrious  defenders.  A  bill  of  attainder  is  an  act 
by  which  the  legislature,  unshackled,  as  it  assumes  in  such 
cases  to  be  by  strict  rules  of  law,  declares  an  accused  party  to 
be  guilty  of  an  offence  with  which  he  is  charged,  and  assigns 
to  him  what  is  deemed  a  suitable  punishment.  This  method 
of  procedure  is  prohibited  by  the  constitution,  and  provisions 
are  afterwards  introduced  granting  all  necessary  safeguards 
in  cases  of  prosecution  for  crime,  and  requiring  that  these 
prosecutions  shall  take  place  before  an  impartial  jury.  In 
England  bills  of  attainder  have  been  generally  employed  to 
inflict  capital  punishment  upon  individuals  whose  life  parlia- 
ment considers  to  be  a  public  danger.  In  this  country  the 
term  has  a  wider  signification ;  and  the  supreme  court  of  the 
United  States  has  held  that  statutes  prescribing  that  clergy- 
men and  lawyers  shall  not  exercise  their  profession  until 
they  take  oath  that  they  have  not  been  concerned  in  rebellion, 
are  unconstitutional,  as  being  virtually  bills  of  attainder.^ 

i  Cammings  v,  Missonri,  4  Wall.  277 ;  of  attainder  were  passed  hy  the  colonies 

Garland,  eir  parf«,  4  Wall.  333;  Pierce  during  the  American  Revolution,  see 

V.  Carskadon,  16  Wall.  234.  Story,  Com.  Const.,  §  1338 ;  Sedgw.Stat. 

As  to  confiscation,  see  8upra,  §§  217»  Law,  557  ;  Jackson  v.  Catlin,  2  Johns. 

455,  467.  R.  248.     See  case  of  attainder  and  exe- 

As  to  the  reckless  way  in  which  bills  cutiou  stated  in  3  Elliott's  Debates,  66. 
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XVII.  Ex  Post  Facto  Laws. 

§  472.  Both  congress  and  state  legislatures  are  proliibited 

from  passing  ex  post  facto  laws.^     Were  this  pro- 

LiroitatioD    hibition   to   be  construed    ffenerally,   it  would  be 

aB  to  6x  post  ,  ,         ,    °  , 

facto  laws  a  serious  clog  to  legislation ;  but  it  has  been  de- 
criminal  clared  by  the  supreme  court  to  be  confined  to  crimi- 
cutfons.  "^^  prosecution.  Viewed  in  this  sense,  an  ex  post 
facto  statute  is  a  statute  which  makes  an  act  punish- 
able which  was  not  punishable  before  the  passage  of  the 
statute,  or  which  increases  the  punishment  of  an  act  beyond 
what  it  was  subject  to  at  the  time  of  its  commission,*  or 
which  takes  from  the  defendant  a  material  safeguard  which 
he  could  have  availed  himself  of  if  he  had  been  tried  imme- 
diately after  the  commission  of  such  offence.*  It  may  often, 
however,  be  a  matter  of  dispute  whether  a  penalty  attached 
by  a  new  law  is  severer  than  the  penalty  in  force  under  the 
old  law  when  the  offence  was  committed.  In  such  cases  the 
question,  if  the  case  be  in  equilibrium,  is  to  be  determined  in 
favor  of  the  accused.*  When,  on  the  other  hand,  a  severe 
penalty  has  been  abolished  by  the  legislature,  this  penalty 
cannot  be  inflicted  on  a  j>arty  convicted  of  an  offence  com- 
mitted before  the  abolition  of  the  penalty.*     A  distinction, 

'  Const.,  art.  I.,  §  9,  cl.  3  ;  art.  I.,  In  Cummings   v.  Missouri,  4  Wall. 

§  10,  cl.  1.     See  Wade  on  Retroactive  277,  where  a  state  test  act  excluding 

Laws,  §§  S,  270.  clergymen  from  the  right  to  exercise 

*  See  for  a  wider  view,  U.  S.  r.  their  profession  on  the  ground  of  par- 
Hughes,  8  Ben.  29.  ticipancy  in  the  rebellion,  and  in  Gar- 

»  U.  S.  t\  Jones,  3  Wash.  C.  C.  209 ;  land,  ex  }>arte,  4  Wall.  .S33,  where  the 

Calder  v.  Bull,  2  Dall.  38G  ;  State  r.  statute  was  that  no  lawyer  could  be  ad- 

Corson,  r)9  Me.  137  ;  Ratzky  i\  People,  mitted  to  practise  in  the  Federal  courts 

29  N.  Y.  124  ;  Com.  v.  King,  1  Whart.  who  had  taken  part  in  the  rebellion, 

207  ;  State  r.  Keith.  G3  N.  C.  140  ;  and  the  unconstitutionality  of  the  statutes 

cases  cited  Whart.  Crim.  Law,  &th  ed.,  was  based  by  the  majority  of  the  court 

§  29.  notonly  on  the  clause  forbidding  bills  of 

*  Whart.  Crim.  Law,  8th  ed,,  §  30,  attainder,  but  on  the  clause  forbidding 
and  cases  there  cited.  ex  post  facto  legislation.     See  as  to  test 

*  Ibid.,  citing  Hartung  i*.  People,  22  acts,  Anderson  r.  Baker,  23  Md.  531 ; 
N.  Y.  95  ;  Com.  v.  Wyman,  12  Cush.  Blair  t'.  Ridgeley,  41  Mo.  03  ;  Murphy 
237  ;  see,  also,  Lord  v.  Chadbourne,  42  and  Glover  Test  Cases,  41  Mo.  339 ; 
Me.  429  ;  Coffin  r.  Rich,  45  Me.  507.  State  v,  Williams,  5  Wis.  308 ;  Daviea 
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however,  has  been  taken  between  cases  in  which  there  is  a 

mere  reduction  of  punishment  of  a  particular  kind,  in  which 

r.  McKeelbj,  5  Nev.  369 ;  Rison  r.  limited  to  the  criminal  law,  and  the 
Farr,  24  Ark.  161.  words  **or  any  law  impairing  the 
In  Ering  u,  Missouri,  107  U.  S.  221,  obligation  of  contracts''  were  added  to 
4  Cr.  Law  Mag.  550,  the  plaintiff  in  give  security  to  rights  resting  in  con- 
error  was  convicted  of  murder  in  the  tracts.  2  Bancroft's  History  of  the 
first  degree  by  the  judgment  of  the  Omstitution,  213. 
supreme  court  of  the  state  of  Missouri.  *'  We  are  of  opinion  that  any  law 
iHe  had  been  previously  sentenced  to  passed  after  the  commission  of  an 
twenty-five  years'  imprisonment  on  his  offence,  which,  in  the  language  of 
plea  of  guilty  of  murder  in  the  second  Washington,  in  United  States  v.  Hall, 
degree,  which  sentence  was,  on  his  '  in  relation  to  that  offence  or  its  con- 
appeal,  reversed  and  set  aside.  By  sequences,  alters  the  situation  of  a 
the  law  of  Missouri,  in  force  when  the  party  to  his  disadvantage,'  is  an  ex 
homicide  was  committed,  this  convic-  post/ado  law,  and  in  the  language  of 
*tion  was  an  acquittal  of  the  higher  Denio,  in  Hartung  i\  People,  *  no  one 
crime  of  murder  in  the  first  degree,  can  be  criminally  punished  in  this 
but  that  law  was  changed  before  the  country,  except  according  to  a  law 
plea  of  guilty,  so  that  a  judgment  on  prescribed  for  his  government  by  the 
that  plea,  set  aside  lawfully,  should  sovereign  authority  before  the  imputed 
not  be  held  tp  be  an  acquittal  of  the  offence  was  committed,  and  which 
Ligher  crime.  It  was  held,  by  the  existed  as  a  law  at  the  time.' 
supreme  court  of  the  United  States,  "Tested  by  these  criteria,  the  pro- 
that  as  to  this  case  the  new  law  was  vision  of  the  constitution  of  Missouri 
ex  post  facto,  and  that  the  plaintiff  in  which  denies  to  plaintiff  in  error  the 
error  could  not  be  again  tried  for  benefit  which  the  previous  law  gave 
murder  in  the  first  degree.  Waite,  C.  him  of  acquittal  of  the  charge  of  mur- 
J.,  Bradley,  Gray,  and  Matthews,  JJ.,  der  in  the  first  degree,  on  conviction  of 
diss.  murder  in  the  second  degree,  is,  as  to 
"  It  will  be  observed,"  said  Miller,  his  case,  an  ex  post  facto  law  within 
J.,  giving  the  opinion  of  the  court,  the  meaning  of  the  constitution  of  the 
"  that  here  are  grouped  contiguously  United  States,  and  for  the  error  of  the 
a  prohibition  against  three  distinct  supreme  court  of  Missouri  in  holding 
classes  of  retrospective  laws,  namely,  otherwise,  its  judgment  is  reversed 
bills  of  attainder,  ct  post  facto  laws,  and  the  case  is  remanded  to  it,  with 
and  laws  impairing  the  obligation  of  direction  to  reverse  the  judgmi^nt  of 
contracts.      As    the    clause   was  first  the  criminal  court  of  St.  Louis,  and 

I 

adopted,   the  words    concerning    con-  for  such  further  proceedings  as  are  not 

tracts  were  not  in  it,  because  it  was  inconsistent  with  this  opinion." 

supposed  that    the   phrase   *^  ex  post  InGarveyi'.  People,  S.  Ct.  Col.,  1883, 

fado  law"  included  laws  concerning  it  was  held  that  a  law  enacted  after 

contracts  as  well  as  others.     But  it  the  commission  of  an  offence  which 

was  ascertained  before  the  completion  alters   the  effect  given   to  a  plea  of 

of    the  instrument  that    this   was    a  guilty  to  the  disadvantage  of  one  ao- 

phrase  which,   in    English    jurispru-  cused  of  such  offence  is,  so  tar  as  he  is 

denoe,   had    acquired    a    signification  concerned,  ex  post  facto  and  void.     See 
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it  18  held  that  the  reduced  penalty  may  be  imposed,  and  cas 
in  which  one  kind  of  punishment  has  been  taken  away,  an 
an  entirely  distinct  kind  of  punishment  imposed.     In  th 
latter  case  it  has  been  held  that  there  can  be  no  punishmen 
at  all  inflicted  on  offences  committed  before  the  passage  o 
the  second   act.     The  old   punishment  cannot   be 
because  the  statute  is  repealed.     The  new  punishment  canno 
be  inflicted  because  the  statute  is  ex  post  facto}    But  this  di 
tinction  should  not  be  applied  in  cases  where  it  is  not  plai 
that  the  object  was  to  repeal  the  flrst  statute  as  to  cases 
which  it  would  otherwise  constitutionally  apply.* 

Shepherd  v.   People,  25   N.   Y.   406;  «  In  Moore  v.  State,  42  N.J.  L.  20: 

Petty,  in  r«,  22  Eas.  477.  (above  cited),    it   waa    held    that 

A  mere  change  in  classification  of  statute  reviving  the  state's  right 

crimes  is  not  ex  post  facto  legislation;  prosecate  for  an  offence  committed  pre — 

Com.  r.  Gardner,  11  Gray,  438.    Nor  vionsly,  after    prosecution    has  beeia 

is  substitution  of  imprisonment  and  barred  by  the  statute  of  limitations,  is 

whipping  for  death  ;  State  v.  Williams,  unconstitutional  and  void.     The  fol- 

2  Rich.  L.  418;  and  so  of  imprisonment  lowing  is  part  of  the  opinion  of  the 

for  pillory  and  fine.   Clarke  v.  State,  23  majority    of   the  court,  as  given  by 

Miss.  261.     But  an  increase  of  fine  is  Dixon,  J. : — 

uiKiuestionably  nugatory  when  ex  post  **  We  now  come  to  a  second  position 

facto.    Wilsou  V.  R.  R.,  04  III.  542.  taken  by  the  plaintiff  in   error,  that 

Tliat  in  questions  of  this  class  the  the  statute  of  1879,  so  far  as  it  pur- 
benefit  of  the  doubt  will  bo  given  to  ports  to  reach  his  case,  is  an  ex  fKut 
the  prisoner,  whose  situation  and  cou-  furto  law.  If  it  be,  it  is  expressly  pro- 
dition  are  to  be  taken  into  considera-  hibited  by  both  state  and  Federal  oon- 
tion  in  determining  whether  the  change  stitutions.  It  has  already  been  seen 
is  an  aggravation,  see  Ilartung  r.  Peo-  that  at  the  time  this  act  was  passed, 
pie,  22  N.  Y.  95;  Ratzky  v.  People,  29  the  plaintiff  was,  under  pre-existiug 
N,  Y.  124,  and  discussion  in  Wade  on  laws,  relieved  from  all  liability  to  pun- 
Retroactive  Laws,  §  276.  ishment  for  his  offence,  and  if  there  be 

That  a  second  offence  committed  sub-  now  any  such  legal  liability,  it  is  he- 
sequent  to  the  passage  of  the  statute  cause  that  liability  has  been  created 
(the  first  offence  being  prior  to  the  by  the  statute  in  review.  The  ques- 
act),  is  governed  by  the  statute,  see  tion,  therefore,  is,  whether  a  law 
Riley's  Case,  2  Pick.  172 ;  Rand  v.  which  creates  a  liability  to  punish- 
Com.,  9  Grat.  738.  ment  for  a  preceding  offence  in  an  ex 

An  act  of  congress  relieving  parties  post  facto  law.     Ex  post  facto  laws  are, 

from  prosecution  for  acts  done  under  in  a  general  sense,  enactments  after 

military  authority  during  the  late  civil  the  facts  to  which  they  relate,  and  the 

war  is  not  unconstitutional.    Drehman  expression  would  include  both  criminal 

V,  Stifle,  8  Wall.  595.  and  civil  statutes.    BurrUl's  Law  Diet. 

*  Shepherd  t'.  People,  25  N.  Y.  406  ;  sub  nom.      In  Den  r.  Goldtrap,  Coxe 

State  V,  McDonald,  20  Minn.  136.  (N.  J.),  272,  A.  D.  1790,  Chief  Justice 
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§  473.  It  IB  within  the  constitutional  domain  of  the  legis- 
lature, either  Federal  or  state,  to  modify  even  criminal  proce- 

Kins^j,  in  the  supreme  court,  said  of  practice  in  this  regard,  he  said  :  *  There 

a  Iaw  for  the  recording  of  pre-existing  is  still  a  more  unreasonable  method 

mortgages,  'This  act,  strictly  speak-  than  this,  which  is  called  making  of 

ing,  is  ex  post  facto,^     Not  long  after-  laws  ex  post  facto;    when,   after  an 

wards,   the    same   court    adjudged  a  action   (indifferent  in  itself)  is  com- 

statnte,  declaring  that  in  certain  cases  mitted,  the  legislator  then  for  the  first 

payments  made  in  continental  money  time  declares  it  to  have  been  a  crime, 

should  be  credited  as  specie  (  Pat.  Laws,  and  inflicts  a  punishment  on  the  person 

p.  172),  to  be  «jr  post  facto  law,  and  as  who  has  committed  it.*     To  me,  this 

such,  unconstitutional.    4  Hals.  (N.J.)  appears  rather  an  illustration  than  a 

(appendix)  444.    And  in  State  v.  Park-  definition.      Doubtless,   the  class    he 

hurst,  decided  in  1802,  and  reported  specified  was  ex /7o«f/ac/o,  and,  perhaps, 

in  the  same  appendix,  Chief  Justice  the  most  glaring  instance  of  the  injus- 

Kirkpatrick  said  that  a  law,  depriving  tice    of   such    laws,  which   was    the 

a  man  of  one  office  because  of  his  hold-  thought  he  was  aiming  to  present ; 

ing  some  other  office,  might,  perhaps,  but  it  hardly  seems  probable  that  he 

be  questioned  as  an  6x  post  facto  law.  considered  his  illustration  as  embrac- 

See,  also,  Justice  Johnson's  references  ing  all  possible  cases.     However  this 

in  appendix,  at  2  Pet.  (U.  S.)  681.  is,   it  cannot    be  disputed    that    the 

But  it  has  now  long  been  settled  that,  accuracy  of   this   so-called  definition 

Sfl  used  in  our  constitutions,  the  phrase  was  early  denied,  and  it  has  never 

embraces  only  retrospective  statutes  of  been  received  as  complete ;  for  a  law, 

a  criminal    or    penal   character.     To  increasing  the  punishment  of  former 

what  extent  it  includes  these  is  not  so  crimes,  is  as  clearly  ex  post  facto^  as 

definitely  determined.     It  has  some-  one  iufiicting  punishment  for  a  pre- 

times  been  said  that,  at  the  time  of  the  vious  innocent  act.   In  Exp,  Garland,  4 

adoption  of  the  Federal  constitution,  Wall.  (U.  S.)  333,  Mr.  Reverdy  John- 

the  words  had  acquired  a  fixed  mean-  son,  arguendo^  p.  3G5,  quotes  two  other 

ing  as  a  technical  term;  but  a  refer-  definitions  by  English  writers,   viz., 

enoe  to  the  citations  already  mentioned  that  such  a  law  is  one  '  made  to  meet 

flhows,  that  this  statement  is  not  ex-  a  particular  offense  committed,'  and 

aotly  true,  and  in  Calder  v.  Bull,  3  that  it  is  *a  law  enacted  purposely 

Dall.    395,    Judge   Chase   says,   *  the  to  take  cognizance  of  an  offence  already 

words  ex  post  facto  law  have  not  any  committed.'      These  definitions  differ 

oertain  meaning  attached   to  them.'  from  Blackstone's  in  the  only  parti- 

Blackstone's  definition,   so  called,  is  cular  wherein  the  latter  fails  to  cover 

the  only  one,  before  the  constitution  re-  the  case  in  hand.    They  do  not  regard 

ferredto,  as  giving  the  words  precision,  as  essential  the  innocence  of  the  act 

I  think  it  is  doing  the  illustrious  com-  for  which  the  penalty  is  imposed. 

mentator    injustice    to    consider    the  **  Turning  now  to  authorities  since 

language  as  an  attempt  to  define  the  the  constitution  was  framed,  we  first 

term,    fie  was  speaking  of  the  neces-  notice  the  Federalist :  but  all  the  light 

sitj  of  having  rules  prescribed,  made  which  it  affords  is  in  the  eighty-fourth 

known,  before  they  became  obligatory,  number  by  Mr.  Hamilton,  where,  how- 

and  after  mentioning  one  iniquitous  ever,  he  merely  repeats  the  illustra- 
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Law  mere-    durc  as  to  pHor  offences  in  cases  in  which  the  dHHe- 

^ocedure^   fendunt's   rights   are  not  substantially   impairet—ZZJ.* 

lion    of    Justice    Blackstone.      This,  me,  also,  that  Judge  Chase  did 
therefore,  is  not  a  perfect  guide.    Next  consider  his  classes  as  exhaustive  ; 
oomes   the   case  of  Calder  v.  Bull,  3  ho  closes  them  with  the  remark,  th 
Dall.  386,  one  cited  more  frequently  '  all  these  and  similar  laws  are  mai 
than  any  other.     Of  this  case,  it  may  festljunjust  and  oppressive' — an  all 
be  remarked  that  the  only  question  sion,  doubtless,  to  the  characteristi 
before  the  court  was,  whether  a  law  of  by  which  he  had  formulated  his  mh 
Connecticut,  granting  a  new  hearing        **  The  statute  in  hand  is  not  covei 
in   a  civil    cause,   was    forbidden    as  by  any  of  these  classes,  unless  possib] 
being  an  ex  post  facto  law  ;  and  when  by  the  fourth  ;  but  as  that  is  of  qu< 
the  court  determined  that  the  interdict  tionable  propriety,  it  may  be 
did  not  extend  to  civil  statutes,  it  de-  by.     Looking,  however,  away  from  h  mJB 
cided    the    cause.      What    was    said,  classification  to  what  he  states  to  ha^^^ 
therefore,  by  Judge  Chase  as  to  the  been  the  motive  for  and  principle  su^' 
kind  of  criminal  statutes  prohibited,  taining  the  edict,  we  find  him  usia^ 
was  fairly  obiter  dictum.     But  in  the  language  which  easily  embraces   the 
course  of  his   remarks,   he  mentions  present  case.     Among  the  unrighteous 
four  classes  of  laws  which  he  considers  acts  of  the  British  Parliament  which 
ex  post  facto  within  the  words  and  in-  moved  the  framers  of  our  government 
tention   of  the  constitution,  and   his  to  set  up  this  restraint,  he  says,  *a( 
clasHification  has  often  been  repeated  other  times  they  inflicted  punishmeDt 
by  judges  and  text-writers  in  discuss-  where  the  party  was  not  by" law  liable 
ing  the  subject.     Still  it  may  not  be  to    any   punishment;'    which    meauii, 
presumptuous  to  say  that  doubts  may  of  course,   not  liable   by   any  law  iu 
be  entertained  whether  his  fourth  class  existence  before  the  unjust  law  itself 
does  not  include  cases  outside  of  the  was  passed.     This  phrase  exactly  de- 
prohibition  ;  whetlier  every  law,  that  scribes  the  operation  of  our  statute  of 
alters  the  legal  rules  of  evidence  and  1879  upon  the  plaintiff.     The  law  in- 
receives  difl'erent  testimony  than  the  flicted  punishment  upon  him  who  was 
law  required  at  the  time  of  the  com-  not,    by   pre-existing    law,    liable    to 
mission  of  the  offence,  iu  order  to  con-  any   punishment.     Again    the    judge 
vict  the  offender,  is  an  ex  post  facto  law.  says  :    *  The  plain  and  obvious  mean- 
Mr,  Bishop  declines  to  assent  to  it,  and  ing  and  intention  of  the  prohibition  is 
Chief  Justice  Beasley  mentions  it  with  this,  that  the  legislatures  of  the  several 
a  '  perhaps  ;'  and  it  is  easy  to  see  that  states  shall  not  pass  laws  after  an  act 
it  may  entrench  too  far  upon  legisla-  done   by  a  subject   or   citizen,  which 
tive  control  over  mere  methods  of  pro-  shall   have   relation  to  such  act,  and 
cedure.     But   it   is   plain  that  Judge  shall  punish  him  for  having  done  it.' 
Chase's  classes  extend  much  beyond  If  this  be  true,  then  is  the  law  forbid- 
Blackstone's  expression.     It  seems  to  den  ;   for  it  was  passed  after  the  act 


'  State  V.  Corson,  59  Me.  137  ;  Cora.  State  i-.  Manning,  14  Tex.  402.     As  to 

V.  Hall,  J)7  Mass.  570 ;  Caasidy,  in  re,  13  how  far  such  laws  impair  the  obligation 

R.  1. 143  ;  Koch's  Estate,  5  Rawle,  338  ;  of  contracts,  see  m/ra,  §  477. 
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Hence  the  mode  of  challenging  may  be  intermedi-   notneces- 

surllv  uii~ 

ately  modified,  if  thereby  the  defendant  is  not  mate-   constitu- 

rially  prejudiced.*    The  venue  also  may  be  interme-  **^°**- 

done  by  the  plaintiff,  and  it  had  rela-  ing  of  the  phrase  is  Chief  Justice  Mar- 

tion  to  such  act  and  punished  him  for  shall's    justly  lauded  expression    in 

having   done    it.     He    further    says :  Fletcher  v.  Peck,   6  Cranch  (U.  S.), 

*  The  prohibition  is  an  additional  bul-  138  :  'An  ex  post  facto  law  is  one  which 

wark  in  favor  of  the  personal  security  renders  an  act  punishable  in  a  man- 

of  the  subject,  to  protect  his  person  ner  in  which   it  was  not  punishable 

from  punishment  by  legislative  acts  when  it  was  committed.'    If  this  be  an 

having    a    retrospective     operation.'  exact  definition,  then  an  act  to  change 

Then,  behind  this  bulwark,  the  plain-  the  penalty  of  murder  or  treason,  pre- 

tiff*a  person  must  be  protected  from  viously  committed,  from  death  to  a  fine, 

punishment  by  this  legislative  act  hav-  would  be  void.    But  if  even  Marshall's 

ing  a  retrospective  operation.     So  in  terse  language  be  as  broad  as  Chancel- 

Calder  r.  Bull,  the  judges  refer  to  the  lor  Kent  declares  it  is,  it  includes  the 

constitution  of  Delaware  as  prohibiting  present  statute ;  for,  lie  says,  it  extends 

ex  post  facto  laws,  in  these  words  :  '  Re-  to  laws  passed  after  the  act,  and  affect- 

trospective    laws,   punishing    offences  ing  a  person  by  way  of  punishment  for 

committed  before  the  existence  of  such  that  act,  either  in  his  person  or  estate, 

laws,  are  oppressive  and  unjust,  and  1  Kent's  Com.,  409.     That  is  precisely 

ought  not   to    be    made.'      Language  the  force  ascribed  to  law  against  the 

oould  not   more    completely   embrace  plaintiff. 

this  statute  in  its  relation  to  the  plain-  **  These  instances  sufficiently  exhi- 
tiff.  The  words  of  the  other  state  con-  bit  the  forms  of  expression  adopted  by 
stitntions  are  not  so  plainly  applica-  judges  and  authors  concerning  ex  post 
ble  :  thus,  those  of  Maryland  and  facto  laws,  and  from  tliem  it  is  per- 
North  Carolina  declare  *  that  retro-  ccived  that  among  more  verbal  defini- 
speotive  laws,  punishing  acts  commit-  tions,  some  reach  the  statute  now 
ted  before  the  existence  of  such  laws,  under  review,  and  some  do  not.  But 
and  by  them  only  declared  criminal,  all  authorities  now  agree  that  the  con- 
are  oppressive,  unjust,  and  incompati-  stitutional  phrase  is  not  to  be  received 
ble  with  liberty.  Therefore,  no  ex  post  in  its  literal  sense,  that  it  does  not  em- 
facto  law  ought  to  be  made.'  One  brace  all  ejc  post  facto  laws,  t.  <;.,  all 
clanae  in  this  paragraph  prevents  the  laws  passed  after  the  occurrences  to 
inclnsion  of  the  statute  now  before  us  which  they  relate ;  but  its  meaning  is 
in  the  class  thus  described  ;  but  it  is  to  be  ascertained  by  considering  the 
noticeable,  that  the  interdict  is  not  motives  which  prompted  its  adoption, 
limited  to  that  class,  but  extends  to  all  and  the  spirit  which  it  was  designed  to 
er  post  facto  laws,  and  it  is  conceded  embody.  No  one  can  expect  to  indi- 
that  such  are  those  providing  penalties  cate  in  advance,  currente  calamn^  all  the 
for  previous  acts  which  were  criminal  modes  in  wliich  legislation  may  antago- 
under  other  laws.  nize  its  beneficial  purpose,  and  it  must 
"The  next  indication  of  the  mean-  be  left  for  judicial  tribunals,  actuated 


1  Stokes  V.  People,  53  N.  Y.  164 ;  Dowling  v.  State,  13  Miss.  6C4 
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diately  changed  if  necessary  to  secure  an  impartial  jury.^ 
"When  the  effect  is  to  take  away  an  important  right,  however, 

by  like  motives  and  imbued  with  the  and  the  prosecation  for  this  additional 
same  spirit,  to  pronounce,  in  the  light  punishment  was  to  be  by  a  separate 
of  precedent  decisions,  upon  each  case  information.  A  statate  of  1832  pro- 
as it  shall  arise.  For  the  present  in-  Tided  that  no  oonriot  should  be  sen- 
quiry,  judgments  already  rendered,  not  tenced  under  the  prior  act,  unless  he 
dictOf  seem  to  me  to  afford  no  nncer-  should  before  have  been  twice  sen- 
tain  guide,  and  to  lead  to  the  conclu-  tenced  and  twice  discharged  from 
sion  that  the  determination  below  was  prison.  A  statute  of  1833  repealed 
wrong.  that  of   1832,   and  substantially  re- 


**  There  is  a  line  of  cases  which  hold  enacted  that  of  1827.    The  defendant 

that  laws  regulating  the  mode  of  pro-  (Getchell)  was  undergoing  his  seconc 

oedure  in   the  prosecution  of  antece-  imprisonment  before,  during,  and  aftc 

dent  crimes  are  not  ex  post  facto— with  the  existence  of  the  act  of  1832;  and. 

such  legislation,  so  long  as  (to  use  the  the  court  held  that  after  its  repeal,  .^r  JB, 

language  of  Judge  Cooley,  Const.  Lim.,  and  before  his  discharge,  he  was  liable  ^^^  -® 

272)  it  does  not  dispense  with  any  of  to  be  sentenced  to  the  additional  pun- >- 

those  substantial  protections  with  ishment.  This  was  the  posture  of 
which  the  existing  law  surrounds  the  affairs.  When  convicted,  pending  the 
person  accused  of  crime,  no  fault  can  act  of  1827,  he  at  once  became  liable 
be  found.  Of  this  class,  I  think,  are  to  the  additional  prosecution ;  then  the 
the  cases  of  Commonwealth  v.  Get-  act  of  1832  suspended  the  proseoution 
cliell«  16  Pick.  (Mass.)  452,  and  Com-  until  he  should  have  been  discharged 
monwcalth  v.  Mott,  21  id.  492,  which  from  prison  ;  then  the  act  of  1S33  re- 
are  cited  as  supporting  the  judgment  stored  the  permission  to  prosecute  at 
now  before  us.  The  legislation  in  re-  once.  The  laws  of  1832  and  1833  were 
view  was  to  this  effect :  A  statute  of  manifestly  mere  regulations  of  the  pro- 
1827  enacted  that  a  person  convicted  cednre.  That  of  1832  did  not  relieve 
of  a  crime  punishable  by  imprison-  the  defendant  from  liability  to  prose- 
ment,  who  had  been  before  sentenced  cution  and  penalty,  but  simply  stayed 
to  like  punishment,  should  be  liable  the  prosecution  (and  that  in  a  manner 
to  confinement  at  hard  labor  not  ex-  not  at  all  beneficial  to  him)  until  his 
ceeding  seven  years,  in  addition  to  the  present  imprisonment  was  ended.  In 
penalty  prescribed  for  liis  later  offence,  Mott's   Case,   the  second  offence  was 


'  Wh.  Cr.  PI.  &  Pr.  §  602 ;   Gut  v,  second  degree  is  a  mitigation  of  the 

State,  9  Wall.  35.   That  an  act  extend-  penalty  inflicted   by  the  former  law. 

ing  the  period  of  limitation  where  the  Com.  v,  Gardner,  11  Gray,  438.    See,  for 

existing  limitation  has  not  run  against  other  cases,  in  which  change  of  proce- 

the  prosecution  of  a  crime  is  not  an  ex  dure  was  held    not    unconstitutional 

post  facto  law,  see  Com.  r.  Duffy,  96  though    retrospective.  State  r.   Arlin, 

Penn.  St.  506.     A  law  defining  two  de-  39  N.  H.  179;   Walter  v.  People,  32 

grees  of  murder,  and  making  the  sec-  N.  Y.  147 ;   Warren  r.  Com.,  37  Penn. 

ond  punishable  by  imprisonment  for  St.  45;    Perry  v.  Com.,  3  Grat.  632; 

life,  is  not  6>j*/)os</ac/o  as  to  past  offences.  State  v.   Sullivan,   14  Rich.  L.  281; 

since  the  punishment  for  the  first  de-  March  v.  State,  44  Tex.  64. 
grce  is  left  the  same,  and  that  of  the 
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the  statute  will  not  be  construed  retrospectively ;  nor  will  a 
statute  be  sustained  which  undertakes  to  cure  defects  in 
prior  criminal  procedure.* 

oommitted  pending  the  act  of  1827,  tuted.  The  court  decided  that  the 
bat  he  was  nut  convicte<l  of  it  till  after  ordinance  was  an  er  post  facto  law,  be- 
the  act  of  1833.  It  was  decided  that  cause  it  made  criminal  (i.e.,  punish- 
his  case  was  not  distinguishable  in  able)  what  before  the  ratification  of 
principle  from  Getcliell's,  and  it  is  not  the  ordinance  was  not  so,  and  took 
evident  how  it  could  be.  Chief  Justice  awaj  from  the  prisoner  his  vested 
Shaw  says  that  the  act  of  1832  was  to  right  to  immunity.  Dr.  Wharton 
meet  cases  of  two  sentences  at  the  same  (Crim.  PI.  and  Pr.,  §  31  ti),  borrowing 
term  of  court,  and  relieve  them  from  almost  the  language  of  the  court  in 
the  act  of  1827  ;  and  it  would  have  People  r.  Lord,  12  Hun  (N.  Y.),  282, 
had  that  effect,  for  then  there  could  says:  *  The  statute  [of  limitation]  is 
have  been  liability  under  the  early  act  not  a  statute  of  process,  to  be  scantily 
by  reason  of  the  first  sentence  and  and  grudgingly  applied,  but  an  am- 
second  conviction,  but  there  never  nesty,  declaring  that  after  a  certain 
oonld  arise  liability  under  the  later  time  oblivion  shall  be  cast  over  the 
act,  because  there  could  not  be  two  offence.'  On  the  other  hand,  it  is 
discharges  from  prison.  If  such  a  case  urged  that  it  is  not  permissible  to  con- 
had  come  before  the  court,  and  as  to  sider  such  a  statute  as  an  amnesty  or 
that  the  law  of  1833  had  been  held  pardon,  because  these  are  always 
valid,  the  decision  would  have  been  in  granted  after  the  crime,  and  are  in- 
point  here ;  but  these  cases  are  not.  tended  to  absolve  the  guilty,  while 
The  following  adjudications  are,  in  that  is  enacted  before  the  fact,  and  is 
principle,  adverse  to  the  judgment  now  designed  to  protect  the  innocent, 
before  us,  recognizing  the  notion  that  Neither  of  these  grounds  of  distinction 
a  statute  substantially  imposing  pun-  seems  to  be  stable.  It  is  not  the  pas- 
iahment  for  a  previous  act  which,  with-  sage  of  the  limitation  law,  but  its 
out  the  statute,  would  not  be  so  pun-  maintenance  unrepealed  for  the  requi- 
ishable,  is  an  ejr/>o»r/acto  law,  although  site  period  after  the  offence,  which 
it  may  not  be  include<l  in  the  letter  of  creates  the  amnesty,  and  its  very  terms 
Judge  Chase's  rules.  In  State  v.  indicate  that  the  guilty,  and  not  the 
Sneed,  25  Tex.  66,  a  law  which  at-  innocent,  were  those  the  legislator  had 
tempted  to  remove  the  bar  of  the  in  view  ;  it  begins  to  run  only  on  the 
statute  of  limitations  was  denounced  *  committing  of  the  offence.'  True,  an 
as  ex  post  facto.  State  v.  Keith,  63  N.  innocent  man  niay  set  it  up,  but  so  he 
Car.  140,  presented  this  point :  After  may  a  general  amnesty.  It  is  not 
the  prisoner's  crime,  an  act  of  amnesty  inapt,  then,  to  call  the  bar  of  such  a 
was  passed,  by  force  of  which  he  was  statute  an  amnesty.  But,  name  it  as 
relieved  from  liability  to  punishment ;  yon  will,  at  least  the  act  of  1879  pur- 
■nbseqaently  this  act  was  repealed  by  ported  to  do  with  the  plaintiff  what 
ordinance  of  the  state  convention;  the  North  Carolina  ordinance  attempted 
and  then  the  prosecution  was  insti-  to  do  with  Keith,  and  for  which  it  was 

I  Infra,  §  610 ;  Murphy,  in  re,  1  Woolw.  141 ;  State  r.  Doherty,  60  Me.  501. 
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§  474.  It  has  just  been  said  that  the  clause  forbidding  ex     -^ 

fOBt  facto  legislation  has  been  lield  to  apply  only  to  criminal      M\ 

adjndged  nnconstitutional ;    it    made  terference  with    judicial    proceedings 

pnnishable  what  before    its    passage  lias   never  been   regarded   as  of   the 

was  not  so,  and  took  from  the  plaintiff  essence  of  tx  post  facto  laws.     It  is  bj 

his    vested    right    to    immanity.     In  their  effect  upon  the  status  of  individ- 

Uartung  r.  People,  26  N.  Y.  167,  this  uals  that  they  are  to  be  characterized, 

was  the    condition    of   things  :     The  And  such  was  the  view  of  the  court ; 

prisoner  had  committed  murder,  been  for  Chief  Justice  Denio,  in  delivering 

tried,    convicted,    and    sentenced    to  the  opinion,  said :    *  By  the  repeal  oi 

death,   while  the  law   provided  that  the  provisions  of  the  revised  statutes, 

death  should  be  the  penalty,  and  the  and    the    trial  and   acquittal  of   the 

sentence  of  the  court  and  the  mode  of  offender  while  such  repealing  law  was 

fixing  the  time  for  its  infliction.     Then  in  force,  the  act  of  the  prisoner,  though 

she  had  sued  out  a  writ  of  error  carry-  not  innocent  in  a  moral  sense,  would 

ing  the  judgment  to  the  court  of  ap-  be   dispunishable.     A   legislative  act, 

peals,  and  pending  that  writ  the  former  restoring  the  repealed  law,  would  have 

law  had  been  repealed,  and  a  law  en-  precisely  the  same  effect  as  though  the 

acted  to  the  effect  that  all  persons  then  •  ofl'ence  had  not  been  punishable  origi-    ■ 

under  sentence  of  death  should^  be  nally,  but  had  been  made  so  for  the  "^ 
confined  at  hard  labor  in  the  state  first  time  by  the  restoring  act.  Such 
prison  for  one  year,  and  thereafter  a  law  would  be,  within  the  spirit  of 
until  the  governor  should  issue  his  this  constitutional  prohibition,  and 
warrant  for  the  execution  of  the  sen-  would,  in  uiy  opinion,  be  void.' 
tence.  On  this  writ  of  error,  the  "  In  the  same  category  is  the  case 
court  of  appeals  had  decided  that  this  in  hand.  The  law  prescribing  punisli- 
cliange  in  the  law  rendered  the  judg-  ment  for  the  plaintiff's  crime  had  not, 
ment  below  erroneous,  and  had  re-  indeed,  been  repealed,  but  as  to  that 
versed  it  and  ordered  a  new  trial.  22  offence  it  had  expired,  and  so  was  as  if 
N.Y.,  95.  Afterwards  a  law  was  passed  repealed  (Yeaton  v.  United  States,  5 
restoring  the  statute  as  it  existed  when  Cranch,  281)  ;  hence  it  was  the  same 
the  murder  was  committed.  The  court  thing,  with  regard  to  that  transaction, 
decided  that  as  to  her  this  last  was  an  as  if  it  had  never  existed.  Surtees  r. 
ex  postjacto  law,  and  unconstitutional.  Ellison,  4  M.  &  R.  5b6  ;  Kay  r.  Good- 
It  is  true  that,  in  reasoning  upon  the  win,  6  Bing.  582  ;  Potter's  Dwar.  on 
subject,  the  court  adverts  to  the  fact  Stat.,  IGO.  The  plaintifl''s  act  stood  as 
that,  before  the  passage  of  the  law,  though  it  had  been  perpetrated  in  the  i 
the  defendant  had  been  adjudged  to  be  face  of  a  statute  which  forbade  it,  but  i 
dispunishable  for  murder  under  laws  declared  that  he  should  not  be  prose- 
then  existing  ;  but  manitestly  it  was  cuted,  tried,  or  punished  for  doing  it. 
the  fact  that  she  had  become  dispun-  Then  the  act  of  lb79,  restoring  the  ex- 
ishable,  and  not  the  existence  of  any  pi  red  law,  had  precisely  the  same  effect 
verdict  or  judgment,  that  gave  this  as  though  the  offence  had  not  been  j 
character  to  the  subsequent  law.  The  punishable  originally,  but  had  been 
verdict  or  judgment  might  protect  her  made  so  for  the  first  time  by  the  re- 
from  legislative  reach  because  of  some  storing  act ;  such  a  law  is  within  the 
other  fundamental  principle  ;  but  in-  spirit  of  the  constitutional  prohibition. 
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prosecutions.  Statutes,  therefore,  modifying  rules  of  evidence 
in  respect  to  past  cases  cannot  be  objected  to,  in  civil  suits,  as 

In  re  Marplij,  1  Woolw.  U.  S.  141,  period  for  the  limitation  of  criminal 
the  defendant  had  been  convicted  hy  prosecution.  The  beneficent  aims  of 
oonrt  martial,  at  a  time  when  he  was  such  a  usage  are  thwarted,  if  the  limi- 
sabject  to  trial  only  in  civil  tribunals,  tation  be  not  absolute  and  irrevocable. 
On  habeas  corpus.  Justice  Miller  said  :  The  injustice  and  oppression  of  laws 
'  If  this  act  be  valid,  the  prisoner  must  repealing  the  limitation  after  persons 
be  detained.  It  is  evidently  intended  have  once  relied  upon  its  finality,  must 
to  make  two  provisions,  one  to  validate  be  apparent  to  all.  The  innocent,  oon- 
the  punishment  of  oflfenders,  which  scious  of  acts  which,  when  only  parti- 
would  otherwise  be  illegal.  .  .  .  ally  disclosed,  may  seem  criminal,  pre- 
So  far  as  the  first  point  is  concerned,  serve  the  evidence  of  the  whole  truth 
the  law  is  unconstitutional,  undoubt-  until  time  has  establislied  the  legal 
edly  so ;  no  clearer  case  of  an  ex  post  proof  of  innocence  by  barring  prosecu- 

/aeto    law  can    be  found tion.   Then  their  vigilance  relaxes,  and 

The  prisoner,  up  to  the  time  of  the  their  evidence  is  lost ;  what  more  un- 
passage  of  this  law,  was  certainly  just,  than  that  now  the  legislature 
illegally  imprisoned,  because  tried  by  should  abate  their  protection,  and  leave 
and  held  under  the  sentence  of  a  court  them  to  the  hazard  of  half^discoverd 
which  had  no  jurisdiction  of  his  person  facts  ?  A  guilty  man,  not  wholly  lost  to 
or  of  his  offence.  If  he  be  remanded,  honor  and  to  hope,  passes  through  the 
it  will  be  under  an  act  passed  subse-  statutory  period  after  his  single  offence, 
quent  to  his  offence  and  even  to  his  cowed  by  the  constant  dread  of  deteo- 
conviction.  Can  any  law  be  more  tion  and  disgrace.  Then,  relieved  from 
clearly  ex  post  facto  f*  So  with  the  case  danger,  he  returns  to  the  path  of  rec- 
of  this  plaintiff.  It  is  sought  to  legalize  titude,  forms  respectable  associations, 
his  punishment  (which  would  other-  and  gathers  around  him  those  who  re- 
wise  be  illegal)  by  an  act  passed  sub-  pose  in  his  virtue  and  depend  upon  his 
sequent  to  his  offence,  without  which  fair  fame.  Now,  the  law  changes  ;  the 
he  was  free  from  lawful  prosecution,  detective  drags  to  light  his  long-buried 
not  only  in  some  of  the  courts,  but  in  crime ;  and  innocent  and  guilty  alike 
all  courts ;  and  by  any  methods  such  are  overwhelmed  in  a  common  ruin, 
a  statute  is  void.  In  addition  to  these  It  was  of  grace  that  remission  was 
decisions,  the  opinion  of  Dr.  Wharton  granted ;  it  is  the  spirit  of  injustice 
is  well  worthy  of  being  cited.  In  a  and  oppression  that  withdraws  it.  To 
note  to  §  316  of  Grim.  PI.  and  Pr.,  he  forbid  the  exercise  of  such  power,  the 
does  not  hesitate  to  say  that  an  act  of  mandate  of  the  constitution  stands, 
congress,  which  undertakes  to  author-  There  is  another  aspect  of  this  case, 
ize  prosecutions  for  offences  which  prior  not  presented  upon  the  argument,  but 
statutes  of  limitation  have  cancelled,  in  which  some  members  of  the  court 
ifi  an  ex /KMt /acto  law,  and  hence  void,  think  it  appears  that  the  judgment 
"The  impolicy  of  keeping  crimes,  below  is  wrong.  Statutes  extending 
not  of  the  deepest  dye,  punishable  periods  of  limitation  are  not  to  be  con- 
daring  the  whole  life  of  the  offenders,  strued  as  designed  to  affect  cases  where 
is  Hufficiently  indicated  by  the  common  the  bar  has  already  attached,  unless 
nsaee  of  civilized  nations  in  fixing  a  no  other  reasonable  interpretation  can 
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conflicting  with   this  provision ;    though  such  an  objection 

might  properly  be  raised  in  criminal  prosecutions. 

Nor  are        jf  however,  such  statutes  would  be  unconstitutional 

laws  modi-     .  .        ' 

fyinjr  rules    in  criminal  suits  as  ex  post  facto,  they  might  be  re- 

of  evidence  t,  a*^.-         i-         ••!        •  ^  • 

unconetitu.  garded  as  unconstitutional  m  civil  suits  as  impair- 
prior^case^s!  ^^S  ^^c  obligation  of  contracts,  or  as  taking  prop- 
erty out  of  the  due  course  of  law.  This,  however, 
will  be  hereafter  discussed.^  It  is  sufficient  here  to  state  that 
in  criminal  cases  a  statute  modifying  evidence  is  not  uncon- 
stitutional as  to  prior  cases,  provided  it  does  not  materially 
impair  the  defendant's  rights.*  But  it  is  otherwise  as  to 
statutes  making  certain  evidence  absolute  proof.'  It  has  been 
held,  also,  that  a  statute  to  the  eflect  that  drinking  spiritu- 
ous liquors  in  a  particular  place  shall  be  prima  facie  proof 
of  sale  is  unconstitutional  ;^  and  so  of  a  statute  making 
notoriety  prima  facie  proof  of  liquor-selling.*  On  the  other 
hand,  a  statute  throwing  the  burden  of  exculpation  on  per- 
sons in  whose  houses  spirituous  liquor  is  delivered  has  been 
held  constitutional  in  Massachusetts  f  and  so  of  a  statute 
making  it  the  defendant's  duty,  in  such  case,  to  prove  a 
license.^ 

be  applied.  Angellon  Lim.,  §  22,  note.  *  /n/Va,  §§  494,  5G6. 

The  act  of  1879  is  doubtless  retrospec-  «  See   Galder  v.  Bull,  2  Dall.  386  ; 

tive ;  but  every  word  of  it,  save  two,  Seip    r.   Storch,   52    Penn.   St.    210 ; 

may  have  effect,   and  yet  reach  only  Richter   r.   Cummings,   60   Penn.   St. 

past  offences  still  subject  to  punish-  441 ;    State  v.  Beswick,  13  R.  I.  211. 

ment  when  it  was  enacted.     These  two  That  a  statute  removing  incapacity  from 

words    make    the    prosecution    legal,  infamy  is   not  «:  jwst  facto  as  to  prior 

where   'the  indictment  has  been  found  cases,  see  Sutton  v.  Fox,  55  Wis.  531. 

within  five  years  from  the  time  of  com-  Aliter  as  to  statute  doing  away  with 

mitting  the  offence.'      This  provision  necessity  of  corroborating  accomplice. 

is   nugatory,  unless   it  was   meant  to  State    v.    Bond,   4  Jones,    L.   9.     For 

legalize  indictments,  theretofore  found,  further  ca.ses,  see  infra,  §  494. 

more  than  two  years  after  the  crime.  But  '  Infra,  §§  494-56(1. 

this  language  does  not  reach  the  plain-  *  People  v.  Lyon,  27  Hun,  180. 

tiff's  ca.se  ;    his  indictment  was  found  *  State  r.  Beswick,  13  R.  I.  211 ;  but 

after  the  statute ;  and,  under  the  rule,  see  State  v,  Thomas,  47  Conn.  546. 

vigorously  enforced,  the  law  must  be  '  Com.  v,  Wallace,  7  Gray,  222. 

considered  as  not  legalizing  his  prose-  ^  Com.  \\  Kelly,  10   Cush.  69  ;   see 

cution.    If  necessary  to  avoid  injustice  Com.  v.  Williams,  6  Gray,  1. 
I  would  so  interpret  it." 
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§  475.  In  the  constitutions  of  many  states  retro-  Understate 
BI>ective  laws  are  specifically  prohibited.     And  in  Iiod*  retro- 
all  cases,  when  the  effect  of  retrospective  action  is  iJ^^g^^J^ 
to  unseat  vested  riehts,  statutes  will  be  construed  ""consti- 

,        .  ,  .  ..        ,  tutlonal. 

as  having  only  prospective  operation.^ 

XVITL  Laws  Impairing  the  Obligation  of  Contracts. 

§  477.  The  tenth  section  of  the  first  article  of  the  constitu- 
tion jjrovides  that  "  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts."     The  motives   tionai  iimi- 
which   led  to  the  introduction  of  this  restriction   prompted 
were  several:    (1)  The   recklessness  exhibited   by    i^y^ppJ^tjeai 

^    ^  ^  ,  •'     and  bu8i- 

some  of  the  colonial  legislatures  in  sanctioning  by  ii«88  dan- 
law  the  repudiation  of  contracts  had  greatly  injured  ^''^' 
both  the  political  and  the  business  interests  of  the  country  at 
large.  (2)  Unrestrained  interstate  trade  was  one  of  the  chief 
objects  in  the  creation  of  the  new  government,*  yet,  unless 
contracts  were  protected  from  dissolution  by  state  legis- 
lation, unrestrained  interstate  trade  could  not  be  assured. 
(3)  Several  of  the  leading  members  of  the  convention,  among 
whom  Dr.  Franklin  was  conspicuous,  were  students  (»f  political 
economy,  and  had  accepted  the  position  that  justice  and  ex- 
pediency require  that  freedom  of  contract  should  be  abso- 
lute,' It  is  neither  right  nor  |)olitic,  so  it  was  argued,  that 
by  legislation  men  should  be  prevented,  unless  in  those  ex- 
treme cases  in  which  the  object  is  immoral  or  illegal,  from 
making  such  bargains  with  each  other  as  their  interests  or 
sense  of  duty  suggest.  It  is  not  for  the  public  good,  neither 
18  it  just,  that  this  function  should  be  taken  from  the  field  of 
individual  enterprise  and  competition,  and  placed  in  the  hands 
of  the  state.  The  wealth  of  the  country  is  more  fully  brought 
out,  its  energies  more  effectively  employed,  if  men  are  per- 
mitted, without  government  interference,  to  make  what  bar- 
gains seem  most  conducive  to  business  success,  provided  there 
be  no  wrongful  advantage  taken,  and  no  illegal  or  immoral 

object  secured.      The  state,  therefore,  should   be  prohibited 

. 

«  People  V.  Brooklyn  R.  R.,  89  N.  Y.         «  Supra,  §§  418  et  seq. 
76 ;  U/ra,  §  610.  •  Infra,  §  365. 
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from  interfering  by  legislation  with  this  freedom  of  contract. 
It  will  be  seen,  therefore,  that  the  restriction  before  us  has  two 
aspects:  (1)  That  which  protects  contracts  already  made; 
(2)  that  which  protects  the  general  right  to  contract. — The 
distinction  in  this  respect  between  our  constitution  and  the 
British  is  marked  by  the  fact,  that  while  by  the  latter  land- 
bills  divesting  landlords'  rights  are  sustained  by  the  judi- 
ciary, in  our  system  legislation  providing  for  the  extinction  of 
antecedent  irredeemable  ground-rents  is  unconstitutional.^ 
The  same  reasoning  invalidates  state  legislation  reducing  in- 
terest on  existing  debts,*  and  state  legislation  relieving  a  bank 
from  the  duty  of  paying  its  debts  in  specie,  and  extending  the 
time  for  the  payment  of  such  debts.' 

§  478.  Whatever  we  may  say  on  the  question  hereafter 
discussed,  as  to  the  constitutionality  of  state  legis- 
impairing'*  'fttion  impairing  the  capacity  to  contract,  there  can 
leirar^^"*  be  no  question  that  the  clause  now  before  us  makes 
coiitracte  invalid  state  statutes  impairing,  under  the  condi- 
tions hereafter  expressed,  the  obligation  of  contracts 
which  were  in  force  at  the  time  of  the  passage  of  such 
statutes.*  Nor  can  the  obligation  of  contracts  be  impaired  by 
declaratory  legislation.*  IIow  far  it  can  be  impaired  b}^  the 
changes  of  judicial  opinion  in  state  courts  will  hereafter  be- 
discussed.^  Contracts,  however,  to  be  within  the  protection 
of  this  clause  must  be  in  themselves  valid  and  binding. 
Hence  the  clause  does  not  apply  to  contracts  illegal  or  void 
from  public  policy  ;^  nor  to  contracts  which  a  state  is  pre- 
cluded from  making  by  its  constitution.^ 

§  479.  What  has  l)een  said  applies  to  contracts  entered  into 

by  the  state  as  well  as  by  individuals.     Hence  it 

anSk^*\o"    ^'^^  fi'oquently  been  held  that  a  grant  by  a  legisla- 

contraets      tuTC,  for  a  Consideration,  of  special  privileores  to  an 

by  state.  7  i  r  o 

individual  or  a  corporation,  cannot  bo  rescinded 

*  Palairet's  Appeal,  67  Penn.  St.  479  ;     and  cases  there  cited,  and  cases  cited 
see  infruy  §§  oOb'-7.  infra^  §§  479  et  seq, 

2  lloborts  V.  Cocko,  28  Grat.  207.  *  Koslikoniiig  r.  Burton,  104  U.S.  66S. 

8  Godfrey  v.  Terry,  97  U.  S.  171.  «  Infra,  §§  480,  526. 

*  Whart.  on  Cont.,  §§  1071  et  seq.,        f  Whart.  on  Cont.,  §§  335  et  seq. 

«  Infra,  §  480,  603. 

550 


J 


CHAP.  VL]  constitutional   LAW.  [§  480. 

when  the  grant  was  one  consistent  with  the  policy  of  the 
law.*  "  When  a  state  descends  from  the  plane  of  its  sover- 
eignty and  contracts  with  private  persons,  it  is  regarded, 
pro  Aoovi^?^,  as  a  private  person  it8elf,and  is  bound  accordingly." 
A  contract,  therefore,  between  a  state  and  a  private  person, 
by  which  he  is  to  render  certain  services  for  a  limited  period 
for  a  fixed  compensation,  he  not  being  a  public  officer,  is  a 
contract  under  the  constitution.*  The  limitation  applies  as 
well  to  cases  where  the  state  contracts  through  an  agent  as 
where  it  contrufts  by  its  immediate  representatives.  "  Where 
a  state  has  authorized  a  municipal  corporation  to  contract, 
and  to  exercise  the  power  of  local  taxation  to  the  extent 
necessary  to  meet  its  engagements,  the  power  thus  given  can- 
not be  withdrawn  until  the  contract  is  satisfied."^. 

§  480.  A  difficult  question  arises  when  a  state  court  has 
decided  that  a  bond  issued  by  a  municipal  or  other 
local  corporation   is   not   in   conformity  with   law,   iieesin- 
and  an  appeal  is  taken  to  the  supreme  court  of  the   aHoordance 
United  States.     Can  the  latter  tribunal  reverse  on   ,^*^*^^\**f 

law  will  be 

the  ground  of  the  in violabil  ity  of  the  contract  incor-   sustained 

bv  the 

porated  in  the  bond  ?     This  has  been  held  in  cases   supreme 
where  the  bonds  had  been  sustained  by  prior  deci-   uui^Li^^^^ 
sions  of  the  state  court,  on  the  faith  of  which  they   States, 

'  •'     thou§rh 

were  taken,*  and  even  where  there  was  no  such  prior   there  be 
decision,  but  where  the  supreme  court  of  the  United   dedaion  of 
States  held  that  the  construction  given  by  the  state   s^^^^^^^t. 
court  to  a  statute,  made  that  statute  unconstitutional.*   It  has 

*  Fletcher  u.  Peck,  6  Cranch,  87;  was  a  case  in  which,  subsequent  to  the 
Teirett  v.  Taylor,  9  Cr.  43;  McOee  construction  of  a  statute  by  the  Federal 
V.  Mathls,  4  Wall.  143.  circuit  court,  another  construction  of 

■  Hall  V,  Wisconsin,  103  U.  S.  5.  the   same  statute  was   given   by  the 

•  Swayne,  J.,  Von  Hoffman  r.  Quincy,  state  court.  The  supreme  court  of  the 
4  Wall.  535,  adopted  in  Wolff  v.  New  United  States  held  that  they  were  not 
Orleans,  103  U.  S.  358.  bound    by    the    state    decision,    and 

•  Gelpoke  v,  Dubuque,  1  Wall.  175  ;  affirmed  the  decision  of  the  circuit 
Hayemeyer  v,  Iowa  Co.,  3  Wall.  207 ;  court.  Gelpcke  r.  Dubuque,  and  the 
Chicago  V,  Sheldon,  9  Wall.  50.  For  line  of  cases  to  which  it  belongs,  are 
a  fuller  discussion  of  these  cases,  see  cited  to  show  that  **when  contracts 
tn/ra,  §  526.  and   transactions  have  been  entered 

*  Bntz  V.  Muscatine,  8  Wall.  575.         into,  and  rights  accrued  thereon  under 
Burgess  v.  Seligman,  107  U.  S.  20,     a  particular  state  of  the  decisions,  or 
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also  been  said  in  New  York  (though  the  position  was  not 
necessary  to  the  issue),  that  whei-e  obligations  have  been 
entered  into  on  faith  of  decisions  of  the  courts  of  another 
state,  such  obligations  cannot  be  affected  by  subsequent  con- 
flicting decisions  of  such  courts.*  In  Pennsylvania  it  has  been 
held  that  this  doctrine  applies  to  title  acquired  in  conformity 
.  with  decisions  of  the  Pennsylvania  Supreme  Court,  even 
though  that  court  subsequently  changed  its  ground  with  re- 
gard to  the  point  decided  in  such  rulings.*  But  it  cannot  be 
denied  that  thus  to  place  rights  acquired  on  the  faith  of  a  de- 
cision of  a  court  under  the  protection  of  the  clause  before  us, 
may  operate  unduly  to  shackle  the  development  of  law,*  as  well 
as  to  establish  in  the  same  jurisdiction  two  distinct  laws  as  to 
the  same  subject  matter,  i.  e.j  the  old  law  as  to  contracts  sup- 
posed to  absorb  it,  and  the  new  law  as  to  other  cases.  The 
rule,  if  finally  adopted,  should  be  restricted  to  contracts  incor- 
porating a  specific  law  in  their  terms. 

§  481.   It  has  been  held  that  state  legislation  rescinding  a 

prior  grant  of  a  private  franchise  or  estate  is  un- 

resciuding     constitutional,  unless  the  right  of  such   repeal    is 

prh"ate^       reserved  in  the  grant.*     This  restriction  has  been 

where  there  lias  been  no  decision  of  article  by  Mr.  Henry  Reed  in  Ain#?r. 

the  state  tribunals,  the  Federal  courts  Law  Rev.,  Apr.  1875,  and  infra j  §  .526. 

properly  claim  the  right  to  adopt  their  t?ee,  also,  Daly  v,  Maitland,  88  Peiin. 

own  interpretation  of  the  law  applica-  St.  384,  as  apparently  conflicting  with 

ble  to  the  case,   although  a  different  Menges   v.    Dentler,   and   other   ca^it^s 

interpretation  may  be  adoptt*d  by  the  cited  9  Amer.  Law  Rev.  405  ;  though 

state   courts   after   such    rights    liave  see  Wickersham  v.  Savage,  58  Penn. 

accrued."      Burgess    r.    Seligman    is  St.  365,  apparently  relying  on  Mengea 

aflirmed  in  Pana  v.  Bowler,  107  U.  S,  v.  Dentler.     As  criticizing  Gelpcke   v, 

529,  cited  /n/ra,  §  52G.  Dubuque,    see   Holman,   ex  jtartef    28 

*  Jessup  V,  Carnegie,  80  N.  Y.  441.  Iowa,  88, 165  ;  Chamberlain  v.  Burling- 

*  Menges  r.  Dentler,  33  Penn.  St.  ton,  19  Iowa,  395,  and  an  able  article 
495  ;  Geddt'S  r.  Brown,  5  Phila.  Rep.  by  Mr.  Wm.  M.  Meigs,  in  the  Southern 
180.  This  point,  however,  seems  to  Law  Review  for  December,  1882,  That 
be  modified  in  Wright  i*.  Brown,  44  a  contract  made  subject  to  a  particular 
Penn.  St.  224;  nor  is  it  sustained  in  law  may  be  assumed  to  incorporate  in 
subsequent  cases,  though  there  must  its  terms  that  law,  see  Whart.  Couf.  of 
have  been  many  instances  in  which.  Laws,  §§  427,  431. 

on  the  court  changing  the  prior  law,         '  See  supra,  §§   22  et  seq.;  and  see, 

titles  acquired  under  such   prior  law     also,  in/raf  §  596. 

must  have  been  open  to  question  ;  see        *  See  Durkee  r.  Board  of  Liquidation, 
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applied  to  a  law  withdrawing  or  materially  modi-   franchisea 
fying  educational  privileges  granted  in  a  charter.*   tau^smay 
Bank  charters  are  held  to  be  within  the  same  cate-   ^®  ^**^'*^**^- 
gory,  so  far  as  such  charters  contain  any  private  grants;*  and 
BO  are  engagements  by  the  state  in  railroad  charters,  by  which 
the  state  agrees  to  grant  private  domain  or  other  private  rights 
to  the  company  in  consideration  of  its  outlay  of  funds  ;*  and 
so,  generally,  are  state  railroad  charters.^ 

§  482.  Whetlier  any  one  legislature,  by  granting  a  charter 
relieving  a  chartered  corporation  from  taxation,  can 
preclude   future   legislatures  from  taxing  the  cor-   nott«>tax 
poration,  is,  as  has  been  seen,  a  question  of  much    ""^y^*"*^* 
interest.     That  such  an  exemption  binds  during  the  term  of 
the  charter  has  been  repeatedly  affirmed.*    On  the  other  hand, 
as  is  said  by  Chief  Justice  Parker,  of  New  Hampshire,  it 
"  may  well  deserve  consideration  whetlier  this  power  (that  of 

103  U.  8.  646  ;  Keith  r.  Clark,  97  U.  S.  of  aiit«*cedeiit  creditors,  see  Hawthorne 

454;   University  v.   People,  99   U.  S.  r.  Calef,  2  WaU.  10. 

309.  In  tlie  following  cases  rights  secured 

*  Dartmouth  College  v.  Woodward,  nuder  charters  have  been  held  to  be  im- 
4  Wheat.  518  ;  Vincennes  Un.  v.  Indi-  paired  : — 

ana,  14  IIow.  2G8 ;  McOce  r.  Mathis,  4  Restriction  of  right  granted  in  char- 
Wall.  143 ;  Cal.  Co.  Grammar  School  v,  ters  to  make  subscriptions.  State  r. 
Burt,  11  Vt.  632 ;  Brown  u.  Ilummcl,  6  Greene  Co.,  54  Mo.  540  ;  Osage  Valley 
Barr,  86.  R.  R.  v,  Morgan  Co.,  53  Mo.  156. 

*  Gordon  r.  Tax  Court,  3  How.  133 ;  Restriction  of  right  to  cliarge  a  spe- 
Planters*  Bank  r.  Sharp,  6  How.  301 ;  cific  interest.  Ilazeu  r.  Bank,  1  Snecd, 
Curran   v,   Arkansas,   15   How.    304;  115. 

Keith  i\  Clark,  97  U.  S.  454  ;  People  v.        Withdrawal    of    banking     powers. 
Manhattan  Co.,  9  Wend.   351  ;    State    Planters*  Bank  i;.  Sharp,  6  How.  301. 
Bank  v.  Bank  of  Cape  Fear,  13  Inni.  75.  \      »  Gordon  v.  Tax  Court,  3  How.  133  ; 

*  Whart.  on  Cont.,  §  1063 ;  Green-  Home  of  the  Fricndb'ss  r.  Rouse,  8 
wood  V.  Freight  Co.,  105  U,  S.  13.  Wall.  430;  Wilmington  R.  R.  v.  Ried, 

<  Greenwood  v.  Freight  Co.,  105  U.  13  Wall.  264:  Erie  R.  R.  v.  Penna.,  15 

S.  13 ;  BOO  in/ra,  §  488.  Wall.  282;   University  v.  People,   99 

That  a  lien  on  the  tolls  of  a  canal,  U.  S.  309 ;   Asylum  v.  New  Orleans, 

given  by  a  statute,  cannot  be  divested  105  U.  S.  362  ;  Iron  City  Bankr.  Pitts- 

by  a  subsequent  statute,  see  Wabash  burgh,   37  Penn.    St.    340 ;    Com.   r. 

Co.  V.   Beers,   2  Black,  448.     That  a  Pottsville  Water  Co.,  94  Penn.St.  516 ; 

■tatnte  making  stockholders  liable  for  see  cases  cited  in  Wade  on  Retroactive 

debts  cannot  be  repealed  by  a  subse-  Laws,  §  95. 

qnent  statute  so  as  to  impair  the  claims  As  to  limits  of  taxation,  see  supra, 

§404. 
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taxation)  is  not  inherent  in  the  people  under  a  republican  form 
of  government,  and  so  far  inalienable  that  no  legislature  can 
make  a  contract  by  which  it  shall  be  surrendered  without 
express  authority  for  that  purpose  in  the  constitution."^  This 
authority,  however,  such  is  the  prevalent  view,  does  not  exist 
in  state  legislatures  unless  the  right,  as  is  now  almost  univer- 
sally the  case,  is  restrained  by  constitutional  limitation.  But 
to  sustain,  an  exemption,  the  intention  to  grant  it  must  be 
clearl}'  expressed.* 

§  483.  It  was  in  the  Dartmouth  College  Case,  as  cited 
Growiug  above,  that  the  doctrine  of  the  inviolability  of 
doubts  as  to   private  charters  under  the  constitution  was  most 

perpetuity      * 

of  grants  of  broadly  asserted;  but  it  would  be  unjust  to  pass 
over  the  fact  that  there  is  a  growing  tendency  to 
doubt  the  correctness  of  the  general  rule  laid  down  in  that 
famous  case,  so  far  as  it  involves  the  assertion  that  a  state 
cannot  recall  a  franchise  granted  to  a  private  corporation  or 
modify  grants  made  to  such  a  corporation.'  The  reasons  for 
this  tendency  are  as  follows: — 

(1)  The  case  was  imperfectly  argued.*  The  point  of  the 
conflict  of  the  obnoxious  statute  with  the  constitutional  limi- 
tation as  to  contracts,  was  discussed  with  comparative  brevity 
by  Air.  Webster,  and  was  scarcely  thought  worthy  of  notice 
by  Mr.  "Wirt,  who  was  on  the  other  side.  At  first  only  two 
judges,  Chief  Justice  Marshall  and  Judge  Washington,  re- 
garded it  with  favor;  and  it  was  viewed  by  the  bar  in  general 
as  rather  in  the  nature  of  a  chance  suirsrestion  than  as  a 
position  on  which  the  appellant's  case  was  to  rest.     It  was 

'  Brewster  v.  Hough,  10  N.  H.  138  ;  As  to  what  uniformity  of  taxation 

s»«e    Mott  r.    R.   K.,   30  Peiin.   St.    9;  moans,  see  *M/>ra,  §  404. 

Railroad  r.  Georgia,  98  U.  S.  359.  «  See  sujn-a,  §§  389,  390. 

2  U.  S.  r.  Memphis,  97  U.  S.  284.  *  See   a    narrative   of    the    circum- 

In  Railroad  Company  v.  Gaines  (97  stances  attending  the  case  in  Lodge's 

U.  S.  097)  it  was  held  that  exemption  Life  of  Webster,  pp.  79  et  seq. ;  and  as 

from  taxation  cannot  be  granted  when  to  the  details  of  the  political  influences 

the   state   constitution    provides    that  operating  both  on  the   supreme  court 

all  property  is  to  be  uniformly  taxed,  of  New  Hampshire  and  the  supreme 

See  Williams  v.   Louisana,  103  U.   S.  court  of  the  United  States,    Shirley's 

637;  cited  5M/>rr/,  §  480.  History   of  Dartmouth   College  Cases 

(1879),  pp.  207  €t  seq. 
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not  until  durincr  the  recess  that  intervened  between  the 
argument  and  the  decision,  that  public  attention  was  aroused 
to  the  momentous  issues  involved  in  the  position.  It  was 
then  felt  by  the  authorities  of  New  Hampshire,  and  by  the 
parties  interested  in  the  new  grant,  that  their  case,  in  view  of 
the  suggestions  thrown  out  at  the  hearing  by  the  chief  justice, 
had  not  been  fully  presented  so  far  as  concerned  the  questions 
of  constitutionality.  Mr.  Pinkney,  then  regarded  as  unsur- 
passed at  the  bar  as  a  constitutional  lawyer,  was  consequently 
retained  by  them  to  apply  for  a  reargument  at  the  opening 
of  the  next  term  of  the  court,  no  decision  having  as  yet  been 
pronounced.  When  the  court  reassembled,  Mr.  Pinkney, 
therefore,  applied  to  be  heard  on  the  question  of  constitu- 
tionality. The  application  was  refused  by  the  chief  justice 
because,  as  he  said,  the  case  had  been  decided.  Three  addi- 
tional judges  had,  during  the  recess,  acceded  to  the  views  of 
the  chief  justice,  and  in  this  way  a  majority  of  the  court  had 
been  secured  to  affirm  the  unconstitutionality  of  the  New 
Hamf»shire  statute.  No  doubt  this  result  was  not  reached 
without  careful  discussion,  for  Judge  Story  was  one  of  the 
judges  who  first  held  the  statute  under  investigation  con- 
stitutional, and  then  changed  his.  mind.  But  no  discussion 
on  the  bench  can  be  a  substitute  for  a  discussion  at  the  bar; 
and  particularly  is  this  the  ease  when  the  discussion  is  under 
the  presidency  of  a  chief  justice  of  gifts  so  majestic  and  of 
will  so  imperious  as  was  Chief  Justice  Marshall.  And  it  is  to 
be  particularly  regretted  that  a  question  of  such  magnitude 
as  this,  on  which  both  Mr.  Webster  and  Mr.  Pinkney  were 
engaged,  should  have  been  decided  without  any  argument 
from  Mr.  Pinkney,  and  with  an  argument  from  Mr.  Webster 
which  was  rather  suggestive  than  expository.  That  when 
political  issues  are  forced  on  a  judge,  judges  are  governed  by 
their  political  convictions,  has  been  already  illustrated;*  and 
it  was  a  jieculiar  misfortune  that  the  Dartmouth  College  ques- 
tion should  have  been  presented  to  the  court  as  a  political 
issue  of  supreme  moment.  The  remodelling  of  its  charter  by 
the  New  Hampshire  Legislature,  so  it  was  urged  by  Mr.  Web- 

>  Supra,  §§  389,  390. 
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!-rer.  wa.«  a  measare  based  on  those  theories  of  social  disorga. 
Tiization  an*!  of  state  rights  which  tbe  principles  and  traditions 
of  the  ja«ige3  calle«l  on  them  jiereraptorilv-  to  rebuke.  If  Mr. 
Pinknev,  himiself  a  Federalist,  had  been  allowed  to  reply,  he 
misrtt  have  shown  that  the  right  of  parliament  to  remodel 
edacational  foundations  had  always  been  regarded  in  Eng- 
land as  essential  to  salotarv  conservatism ;  and  that  state 
legislatures,  if  invested  with  the  power  of  granting  irrevocable 
franchises  and  establishing  perfietual  monopolies,  so  far  from 
having  their  fower^as  was  claimed,  reduced,  would  be  thereby 
made  the  most  f»otent  legislative  bodies  of  the  world.  For 
this  power  belongs  neither  to  the  British  Parliament  nor  to 
the  congress  of  the  Cnited  States.^ 

(2)  The  policy  of  irrevocably  granting  away  public  fran- 
chises, and  fixing  social  rights  in  a  constant  perpetual  mould, 
has  become  far  more  questionable  with  the  lapse  of  years 
than  it  was  at  the  time  the  business  of  the  country  was  only 
slowly  recovering  from  the  paralysis  produced  by  the  war 
of  1812  f  when,  in  fact,  as  to  machinery  or  facilities  of  trana- 
j»ortatiot),  there  had  been  no  material  change  since  the  con- 
stitution had  been  adopted.     In  those  days,  therefore,  when 
an  apparently  permanent  type  had  been  assumed  by  society, 
there  was  nothing  startling  in   the  position  that  an  adjust- 
ment of  social    rights    made    by  any   particular   legislature 
should   hind   forever.     Now,  however,  we  have  been  taught 
by  the  groat  inventions  of  steam  and  of  the  telegraph,  by  the 
marvellous  improvements  of  machinery  by  which  industries 
of  all  kinds  have  been  remodelled,  and  by  the  introduction  of 
new  staples  displacing  old,  that  the  stationary  and  apparently 
immutable  (condition  of  society  during  the  first  quarter  of  the 
present  century  was  exceptional,  and  that  the  normal   type 
of  social   life,  as  of  all   other   kinds  of  life,   is   mutability 
tending  to  development.'     If  so,  that  which  is  by  its  nature 
mutable  cannot  by  legislation   be  placed   in   an   immutable 
mould.    So  far  as  concerns  the  right  to  continue  on  a  particu- 

*  **Acts  derogatory  from  the  power        '  Seo  supra ,  §§  19,  22,  360. 
of  subsequent  parliaments  bind  not."        •  See  5M/)ro,  §§  86,  114. 
Blaokstone  Com.,  cited  Steph.Com.  1. 78. 
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lar  basis  an  educational  institution,  there  being  no  claim  that 
it  is  invested  with  exclusive  educational  prerogatives,  the 
continuing  authoritativenessof  the  decision  in  the  Dartmouth 
College  Case  may  be  affirmed.  But  so  far  as  that  decision 
asserts  the  general  inviolability  of  private  charters,  that  it  is 
in  conflict  with  the  general  policy  of  the  country,  if  not  witb 
the  necessary  conditions  of  social  life,  is  evidenced  by  the  fact 
that  there  is  now  scarcely  a  state  in  the  country  which  has 
not  provided  by  constitution  or  general  legislation  that  all 
charters  granted  after  the  adoption  of  such  provision  are  to 
be  open  to  amendment  or  repeal.  How  far  the  general  prin- 
ciples laid  down  in  the  Dartmouth  College  Case  have  been  modi- 
fied by  the  supreme  court  will  be  considered  in  future  sections. 
It  may,  however,  be  said,  that  though  no  state  constitutional 
amendment  can  affect  prior  charters  under  the  protection  of 
the  Federal  constitution,  yet  as  to  all  other  charters,  the  princi- 
ple, under  the  new  legislation,  is  that  mutable  conditions 
cannot  be  bound  by  immutable  laws.  English  statutes,  modi- 
fying charters,  e.  ^.,  the  statutory  modifications  of  the  charter 
of  the  East  India  Company  cannot,  it  is  true,  be  cited  as  pre- 
cedents on  the  question  of  constitutionality,  since  in  England 
there  is  no  constitution  to  whose  limitations  parliament  is 
comi»elled  to  bow.  But  such  statutes,  various  and  numerous 
as  they  are,  may  be  appealed  to  as  showing  that,  so  far  as  con- 
cerns principle,  the  rule  adopted  in  our  recent  state  constitu- 
tions is  the  same  as  that  which  is  recognized  as  right  and 
jast  in  England.  That  rule  is  that  business  franchises  granted 
by  the  legislature  can,  in  all  cases,  be  recalled  and  modified 
when  the  public  interest's  require,  provided  that  in  this  way 
private  property  is  not  taken  without  adequate  compensation. 
In  other  words,  the  principle,  as  heretofore  stated,*  is,  that  inte- 
rests, in  their  essence  mutable,  cannot,  subject  to  the  right  of 
compensation  when  private  property  is  taken,  be  made  immu- 
table by  statute.' 

^  Supra,  §§  27  et  seq,  British  economical  growth  would  have 

*  Bee,  also,  mpra,  §§  86,  114.  been  stopped.     There  is  scarcely  an 

Were  a  restriction,  like  that  before  abuse  existing,  or  that  has  existed  with  • 

ns,  imposed  on  the  British  constitution,  in  the  last  centurj  in  Great  Britain, 
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§  485.]  COMMBNTARIBS  ON  LAW.  [OHAP.  VI. 

§  484.  An  important  practical  distinction  is  to  be  noticed 

between   (1)  a  contract  to  do  a   thing  within   a 

between       limited  reasonable  time,  and  (2)  a  {>erpetual  con- 

JlLd  mT*^     tract,  or  the  grant  of  a  franchise  for  a  long  term  of 

petuai  en-     years.     To  the  first  is  applicable  the  rule  that,  the 

garments.  i    /» 

parties  standing  on  an  equal  footing,  the  engage- 
ment of  each  party  is  to  be  construed  in  the  sense  in  which 
he  knew  the  other  party  accepted  it ;  and  such  engagements, 
therefore,  are  to  be  construed,  under  the  protection  of  the 
limitation  before  us,  favorably,  in  questions  of  doubt,  to  the 
party  privileged.^  These  contracts,  so  it  may  be  argued  in 
defence  of  this  view,  are,  from  the  nature  of  things,  ephemeral 
and  tentative ;  the  contracting  parties  soon  pass  away,  even 
if  the  contract  is  not  before  such  period  dissolved  by  its  own 
limitations.  But  a  grant  of  franchises  from  the  state  may, 
under  the  shelter  of  the  provision  before  us,  be  of  long,  if  not 
perpetual,  continuance.  No  matter  how  great  may  be  the. 
change  of  surrounding  circumstances,  or  how  injurions  these 
privileges  may  become  to  the  community  as  a  whole,  they 
may  continue  to  exist  if  so  protected.  Hence  it  becomes 
important,  in  applying  this  restriction,  to  keep  in  mind  the 
rule  that,  when  there  are  two  equally  probable  constructions 
of  a  charter  by  a  sovereign,  the  construction  which  parts  with 
the  least  portion  of  sovereignty  is  to  be  preferred.* 

§  485.  It  is  in  any  view  conceded  that  state  grants  to  muni- 
cipal corporations,  and  to  other  public  corporations  for  public 
purposes,  may  be   revoked  or  modified   by  legislation,  such 

that  has  not  had  legislative  sanction,  any  particular  period  has  worked  less 
and  that  does  not  involve  contractual  injuriously,  from  the  fact  that  our  char- 
rights  ;  and  in  such  cases,  c.^.,  that  t^rs  are  comparatively  recent,  while 
of  the  Irish  Church  and  of  the  East  some  of  those  which  came  up  for  re- 
India  Company,  remedial  legislation,  vision  in  England  were  granted  seve- 
SHch  as  actually  took  place,  would  ral  centuries  ago.  And  the  evil  is  in  a 
have  been  unconstitutional  had  par-  large  measure  curtKl  with  us  by  the 
liament  been  placed  under  limitations  judicial  and  legislative  action  above 
such  as  those  presented  in  the  Dart-  stated, 
mouth  ("ol lege  Case.  In  this  country  the  *  /w/Vn,  §§  609,  615. 
<lisaster  arising  from  attaching  imnio-  *  Whart.  on  Cont.,  §  666.  That  this 
bility  and  fixity  to  the  legislation  of  applies  to  statutes,  see  in/ra,  §  616. 
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CHAP.  VI.]  CONSTITUTIONAL   LAW.  [§  486. 

grants  not  being  contracts  within  the  sense  of  the  limitation.* 

It  is  otherwise  as  to  grants  of  private  property  to 

snch  a  corporation  in  consideration  of  certain  thine^s   GrantBto 

1    •     I  n  m        i»     •  municipal 

to  be  done  by  it  for  the  public  benefit.'  The  distinc-  corpora- 
tion  is  that  while  property  transferred  for  a  consi-  be^revokod. 
deration  to  a  municipal  corporation  cannot  be  re- 
called by  the  state,  the  mode  of  the  public  use  of  such  prop- 
erty can  be  controlled  by  legislation ;  and  to  this  control  are 
subjected  all  franchises  given  to  a  municipal  corporation  for 
public  use.*  In  conformity  with  this  distinction,  it  has  been 
held  that  a  state  law  is  void  which  withdraws  the  taxing 
power  of  a  city  so  as  to  preclude  her  from  complying  with 
engagements  made  on  the  faith  of  such  power.*  But  legis- 
lative modifications  of  the  taxing  power  given  to  a  municipal 
corporation  are  not  unconstitutional  ;*  nor  is  a  change  of  the 
boundaries  of  such  corporation  as  fixed  by  charter.* 

§486.  A  license  from  the  state,  when  it  regards, a  matter 
under  t)olice  control,  is  not  a  contract  in  the  sense  , 
of  the  limitation  before  us;  and  hence  such  a  license  maybe 
{e.  g.^  a  license  to  sell  spirituous  liquors),  even  though  ^  "'^°' 
a  moneyed  consideration  was  paid  for  it,  may  be  withdrawn  by 
the  state  when  required  by  public  policy.^  And  it  has  been 
held  that  a  state  can  withdraw  the  right  to  sue,  given  to  its 

>  Terrett  r.  Taylor,  9  Cranch,  43 ;  ?  Piero  v.  New  Hampshire,  5  How. 

People  r.  Morris,  13  W^eiid.  325  ;  Peo-  r)54  ;  Phalen  r.  Virginia,  8  How.  163  ; 

pie  V,  Pinckney,  32  N.  Y.  377;  Trus-  Beor  Company  t'.  Mas«acliusett8,  97  U. 

tees  r.  TatmaD,  13  111.  27  ;  Wallace  v,  S.  25  ;  Adams  r.  Hackett,  7  Fost.  289  : 

Sharon,  84  N.  C.  164.  Calder  v,  Kurby,  5  Gray,  597  ;  Herin 

•  Ibid.;  Fort  Plain,  etc.  Co.  v.  v.  State,  1  Oh.  St.  15;  Metropolitan 
Smith,  30  N.  Y.  44.  Board  v,  Barrie,  7  Tiff.  657.    See  Johu- 

»  East    Hartford   r.  Bridge   Co.,   10  son  v.  Crow,  87  Peun.  St.  184,  where  it 

How.  511 ;  Wallace  v,  Trustet^s,  84  N.  C.  was  hohl  that  a  legislative  grant  of  ex- 

164.  elusive  privilege  in  a  ferry  may  be  re- 

•  Wolff  p.  New  Orleans,  103  U.  S.  pealed  when  not  founded  on  a  valuable 
358.  consideration  ;  and  see  Dyer  v.  Bridge 

•  Gutzweller  v.  People,  14  111.  142 ;  Co.,  2  Port.  296.  As  to  the  general 
aee  Brighton  v.  W^ilkinson,  2  Allen,  right  to  withdraw  licenses,  see  Stone  r. 
27  ;  Girard  i;.  Phila.,  7  Wall.  1.  Mississippi,  101  U.  S.  814,  and  other 

'  Wade  V.  Richmond,  18  Grat.  583 ;  cases  cited  in  Wade  on  Retroactive 
Stils'r.  Indianapolis,  55  Ind.  515.  Laws,  §  63. 
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§  488.]  COMMENTARIES  ON   LAW.  fCHAP.  VI. 

creditors,  without  impairing  the  obligation  of  contracts  made 
by  it  with  such  creditors.^ 

§  487.  A  charter  or  license  from  the  state  is  no  defence 

to  an  indictment  for  a  nuisance,  or  for  any  other 

protecticm     offcnce  against  public  comfort  and  decency,  when 

toanuia-      ^uiih  nuisancc  is  not  necessary  to  the  discharge  of 

ctUvU*  

functions  authorized  by  the  charter.*  The  police 
power  extends  "  to  the  protection  of  the  lives,  health,  and 
prosperity  of  the  citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals.  The  legislature  cannot,  by  any 
contract,  divest  itself  of  the  power  to  provide  for  these  ob- 
jects."* On  the  same  reasoning,  a  license  to  open  a  lottery 
may  be  constitutionally  withdrawn.* 

§  488.  As,  is  elsewhere  shown,  agreements  to  surrender  in- 
alienable ricchts  are  void  ;^  and  this  rule  has  been 

Charters 

EDd  grants  applied  to  agreements  to  withdraw  absolutely  from 

of^freedom  busiuess  ;^  to  agreements  not  to  labor  except  at  a 

and"ra\'e?  ^^tain  price,  or  for  a  particular  person  f  to  agree- 

may  be  re-  ments  to  absorb  transportation,  or  to  monopolize  a 

Bciuded.  .      ,  i       o         i  .  i 

particular  necessary  staple  ;^  and  to  agreements  by 
railroad  corporations  to  give  special  advantages  to  particular 
persons.^  Whether  a  state  may  grant  to  an  individual  or  to  a 
corporation  a  monopoly  of  privileges,  which  of  right  belong  to 
the  community  at  large,  is  a  question  of  great  delicacy,  though 

J  Railroad  Co.  r.   Tennessee,  101  U.  on  railroads,  see  DaTidson  v.  State,  4 

S.  337  ;  Railroad  Co.  r.   Alabama,  101  Tex.  Ap.  545.  That  a  state  may  mwlifv 

U.  S.  832;    and  see  cases  cited  /n/Va,  a   grant  for  cemetery   purposes  when 

§  403.  required  by  inorease  of  population,  see 

That  in  matters  of  police   or  bnsi-  Brick  Church  v,  N.  Y.,  5  Cow.  538. 

ness   necessity  the   promotion   of  the  '   Whart.    Crim.    Law,    8th    ed.,  § 

general  welfare  of  the  community  justi-  1424;  Fertilizing  Co.   f.    Hyde  Park, 

fies  the  modifying  of  a  grant,  see  I^ha-  97  U.  S.  659  ;  infra,  §  565. 

len   r.    Virginia,    8   How.    163;    Heer  '  Bradly,  J.,  Beer  Co.  r.  Mass.  97  U. 

Company  r.  Massachusetts,  97  U.  S.  25;  S    33,  citing  Boyd  v.  Alabama,  94  U.  S. 

supra,  §§  420-1.     That  a  state  cannot  645. 

bar  itself  from  the  use  of  its  right  of  *  Stone  r.  Mississippi,  101  U.  S.  814. 

eminent  domain  ;  Cooley,  Const.  Lim.  »  Whart.  on  Cont.,  §  430. 

164  :  infra f  §  572.   As  to  right  of  police  *  Ibid.  §§  431  et  seq. 

modifications,  see  U.  S.  v,  De  Witt,  9  ^  Ibid.  §  440. 

Wall.  41  ;  U.  S.  v.  Reese,  92  U.  S.  214;  «  Ibid.  §§  442,  442fl. 

infra  J  §  565.     As  to  police  restrictions  ■  Ibid.  §  414. 
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CHAP.  VI.]  CONSTITUTIONAL  LAW.  [§  489. 

the  preponderance  of  opinion  is  that  such  grant  may  be  made 
temporarily  when  required  by  public  exigency.  On  the  other 
hand,  the  inclination  of  authority  now  is,  that  when  such  public 
exigency  ceases  to  exist,  and  when  the  operation  of  the  grant 
is  to  prejudicially  restrain  business  freedom  in  the  community 
at  large,  or  to  impose  pernicious  limitations  on  common  law 
rights,  the  grant  may  be  recalled.^  It  is  true  that  it  has  been 
ruled  by  the  supreme  court  of  the  United  States  that  a  con- 
dition in  a  bridge  charter,  prohibiting  the  building  of  other 
bridges  within  the  range  of  two  miles,  is  a  contract  which 
the  state  cannot  rescind.^  But  it  may  be  replied  that  if  such 
a  guaranty  turns  out  to  conflict  with  inalienable  rights  of  the 
people  at  large,  or  to  be  unduly  restrictive  of  trade,  it  may, 
when  such  conflict  transpires,  be  recalled.*  To  this  eftect  ma}' 
be  cited  the  more  recent  rulings  of  the  supreme  court  of  the 
United  States,  to  be  presently  noticed,  that  it  is  within  the 
power  of  state  legislation  to  prescribe  restrictions,  not  in 
themselves  unreasonable,  on  the  charges  of  the  proprietors  of 
grain  elevators  and  of  railroad  corporations  acting  as  common 
carriers  under  charters  granted  by  the  state.* 

§  489.    An  individual,  if  he  has  entered  into  a  contract 
which  is  against  the  policy  of  the  law  as  unduly 

,    •    ..  /•  T_      •  1  State  cou- 

restrictive  oi  business,  may,  as  we  have  seen,  on  an    troiover 
application  to  a  court  of  equity,  have  it  rescinded   c{J^J^^^^ 
on    putting  the  other  party  in  statu  quo;^  and   it   maybe 

Tj    I      ^  .^    ^/  .    .,  \.  \    '      X,.      justified  on 

would  be  strange  ir   the  privilege  granted  in  this   the  grouud 
respect  to  private  citizens,  should  be  refused  to  the   rrSuiation 
state  which,  in  such  matters,  acts  as  trustee  for  the   "^  *^*^™" 
whole  community.     There   is   another  ground   on 
which  this  prerogative,  essential  as  it  is  to  the  business  growth 
of  the  country,  may  be  rested.     The  power  to  regulate  com- 
nierce  is,  as  we  have  seen,  given  to  congress;  and  it  is  within 

«  See  .Thorpe  r.  R.  R.,  27  Vt.  140;  How.   507;    Charles    River   Bridge   v. 

People  P.  Boston,  etc.  R*^R.,  70  N.  Y.  Warren  Bridge,  11  Pot.  420  ;  see  S.  C, 

569  ;  Toledo,  etc.  R.  R.  v.  Jacksonville,  7  Pick.  344. 

67' 111.  37,  and  cases  hereafter  cited  ;  and  *  Miinn  r.  Illinois,  94  U.  S.  113,  and 

see  Wade  on  Retroactive  Laws,  §  19.  other  cases  in  same  volume  ;  Sinking 

•  Binghamton  Bridge,  The,  3  Wall.  Fund  Cases,  99  U.  S.  700,  719. 

51,  three  judges  dissenting.  »  Supra,  §  488 ;  see  Whart.  on  Cont., 

•  See  West  River  Bridge  v.  Dix,  6    §§  430  et  seq, 
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§  489.]  COMMENTARIES  ON  LAW.  CHAP^       yj^ 


the  power  of  congress  either  to  take  the  function  of  reg^LjJa. 
tion  in  its  own  hands,  or,  as  is  the  case  in  respect  to  mat^K^e/^ 
peculiarly  local,  to  permit  the  function  to  be  exercised     b/ 
the  particular  state  whose  local  interests  are  most  invol^^crf. 
This,  as  we  have  seen,  is  the  practice  adopted  with  regard  to 
pilotage  and  wharfage.^    Congress  could  no  doubt  take  under 
its  control  pilotage  and  wharfage.     It  has  not  done  so,  but 
has  left  these  important  functions  under  state  control.    Hence, 
it  has  been  held  that  state  laws  regulating  pilotage  and  wharf- 
age are  constitutional.*    There  is  no  reason  why,  on  the  same 
grounds,  it  should  not  be  held  constitutional  in  the  states  to 
regulate  the  terms  of  the  great  agencies  of  interstate  transit 
A  railroad  is  as  much  an  avenue  of  commerce  as  is  a  navigable 
river,  and  there  are  some  railroads  in  the  United  States  which 
carry  a  far  greater  amount  of  travel  and  of  freight  than  do 
either  the  Hudson  or  the  Mississippi.     The  power  of  congress 
over  commerce  on  the  ocean,  so  far  as  concerns  American 
shipping,  is  unquestioned;  and  equally  unquestioned  should 
be  the  power  of  congress  over  the  railroad  system  of  the 
United  States,  so  far  as  it  does  not  operate  exclusively  within 
the  TSiUi^e  of  a  state.     But  if  concrress  can  regrulate  this  class 
of  commerce,  then  it  can  commit  to  the  particular  states  the 
making  of  such   regulations,  so  far  as  concerns    their   own 
limits,  for  the  same  reasons  that  it  commits  the  regulation 
of  pilotage  and  wharfage  to  the  states.     It  is  true,  that  to 
this  it  may  be  replied  that  the  prerogative  in  question,  on  the 
above  reasoning,  can  only  be  exercised  by  the  states  in  con- 
nection with  interstate  communication.     This  may  be  con- 
ceded;  and  yet  this  would  not  preclude  a  state,  so  long  as  ^r- 
congress  does   not  intervene,  from   regulating  any  railroad,  y 
within  its  boundaries,  which  forms  part  of  a  system  of  inter- 
state carriage.^ 

>  Suproy  §  424.  R.  R.  u.  Ackley,  94  U.  S.  179  ;  Shields  r. 

«  Ibid.  Ohio,  95  U.  S.  319  ;  People  v.  Boston  R. 

»  As  sustaining  the  right  of  a  legisla-  R.,  70  N.  Y.  669  ;  Chicago  R.  R.  v.  Peo- 

ture    to   regulate   fares    on    railroads  pie,  67  111.  11 ;  Wabash  R.  R.  p.  People, 

within  its   borders,  see  Winona,  etc.  105  111.  236 ;  Sloan  v.  R.  R.  61  Mo.  24. 

R.  R.  V.  Blake,  94  U.  S.  180;  Chicago  In  People  u.  Boston  R.R.,70N,Y. 569, 

R.  R.  V,  Iowa,  94  U.  S.  155;  Chicago  the  right  to  regulate  the  price  to  be  paid 
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CHAP.  VI.]  OONSTITUTIOKAL  LAW.  [§  490. 

§  490.  It  is  true  that  by  the  supreme  court  of  the  ThLugerot 
United  States  the  rights  of  the  states  in  this  re-   function  on 

railroad  companies  for  transportation  and  to  receive  compensation  therefor. 
was  held  to  be  "  within  the  domain  of  This,  if  there  had  been  nothing  more, 
legislative  power,  although  the  power  would,  under  the  rule  stated  in  Munn 
to  alter  or  amend  the  charters  of  such  v.  Illinois,  94  U.  S.  113,  and  the  several 
corporations  has  not  been  reserved;'*  railroad  cases  decided  at  the  same  time, 
the  reason  given  being  that  railroad  require  the  company  to  carry  at  reason- 
corporations  hold  their  property  and  able  rates,  and  leave  the  legislature  at 
exercise  their  functions  for  the  public  liberty  to  fix  the  maximum  of  what 
benefit.  would  be  reasonable.     So  that,  laying 

The  question  of  legislative  adjust-  aside  the  limitations  of  the  old  char- 

ment  of  railroad  fares  is  discusscHl  with  ter,  the  question  here  is  whether  the 

much  ability  in  Buckalew  on  the  Con-  amending  section   relied  on  has  the 

Btitution  of  Pennsylvania,  285  et  seq,  effect  of  taking  away  from  the  state 

In  Ruggles  v,  Illinois,  Sup.  Ct.  U.  S.  this  power  of  legislative  regulation. 

1883,   it   was  held  that  a   provision  '*  The  amending  section  provides  that 

in  a  charter  giving  a  railroad  corpo-  the    company   *  shall    have  power  to 

ration  power  to    make   by-laws    and  make,  ordain,  and  establish  all  such 

'*  establish  such  rates  of  toll  for  the  by-laws,  rules,  and  regulations  as  may 

conveyance  of  persons  and  property  be  deemed  expedient  and  necessary  to 

upon  the  same  as  they  (the  directors)  fulfil  the  purposes  and  carry  into  effect 

shall,  from  time  to  time,  by  their  by-  the  provisions  of  this  act,  and  for  the 

laws  determine,  and  to  levy  and  collect  well  ordering,  regulating,  and  securing 

the  same  for  the  use  of  the  said  com-  the  affairs,  business,  and  interest  of 

pany/*  is  not  to  be  construed  so  as  to  the  company:  Provided,  that  the  same 

allow  the  directors  to  fix  and  collect  be  not  repugnant  to  the  constitution 

tolls  beyond  the  rates  allowed  by  the  and  laws  of  the  United  States,  or  of 

laws  of  the  state.   In  the  opinion  of  the  this  state,  or  repugnant  to  this  act.' 

court,  by  Waite,  C.  J.,  the  law  is  thus  By  §  5  all  the  powers  of  the  company 

stated : —  were  vested  in  and  could  be  exercised 

"In Chicago, Burlington, and Quincy  by  the  directors.     Clearly  under  this 

R.  R.  Co.  V,  Iowa,  94  U.  S.  155  ;  Peik  authority  no  by-law  can  be  established 

V.  Chicago  and  Northwestern  R.  R.  Co.,  by  the  directors  that  does  not  conform 

ib.  164;  and  Winona  and  St.  Peter  R.  to  the  laws  of  the  state,  and  this,  whe- 

R.  V.  Blake,  ib.  180,  it  was  determined  ther  the  laws  were  in  force  when  the 

that  'a  state  may  limit  the  amount  of  amended  charter  was  granted  or  came 

charges  by  railroad  companies  for  fares  into  operation  afterwards.     The  power 

and  freights,  unless  restrained  by  some  of  the  company  for  the  regulation  of  its 

contract  in  the  charter.'     The  right  to  own  affairs  was  thus  in  express  terms 

a  reversal  of   the  present  judgment  subjected  to  the  legislative  control  of 

rests  on  the  question  whether  th  is  com-  the  state. ' ' 

pany  has  any  such  restraining  contract.  In    Carton    v.    Illinois    Central    R. 

and  that  depends  onsthe  effect  to  be  R.  Co.,  59  Iowa,  148  (1882),  an  act  of 

given  the  amending  §  6.    The  company  the  state  legislature,  whose  object  and 

by  its  original  charter  was  authorized  purpose  is  to  control  and  regulate  the 
to  transport  passengers  and  property    shipment  of  freight  to  points  in  other 
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the  right  of  spect  are  placed  on  what  may  at  the  first  glance  ^. 
control^  P®^^  *^  ^®  broader  ground.  *' Under  these  p>owgl_-  f^> 
busineee.       (those  of  police),  Said  Chief  Justice  Waite,  wha-zjen 

aflirming  the  right  of  a  state  legislature  to  rer^iy, 
late  the  charges  of  grain  elevators,^  "the  government  vegQ. 

states,  was  held  to  conflict  with  the  Fed-    the  construction  of  machinery,  in  the 

ral  constitution,  as  being  legislation  on  printing  and  publication  of  books  «od 

interstate  commerce,  a  subject  which  is  periodicals,  and  in  the  making  of  uten- 

in  its  nature  national,  and  requiring  sils  of  every  variety,  useful  and  orna- 

the  exclusive  legislation  of  congress,  mental ;    indeed   there   is    hardlj  an 

Hence  it  was  ruled  that  an  interstate  enterprise  or   business  engaging  the 

contract  of  shipment,  entered  into  by  a  attention  and  labor  of  any  consider- 

common  carrier,  is  an  entire  contract,  able  portion  of  the  community  in  which 

and  the  laws  of  the  stat^  wherein  it  is  the  public  has  not  an  interest,  in  the 

made,  so  far  as  they  attempt  to  regu-  sense  in  which  that  term  is  used  by 

late  interstate  commerce,  do  not  enter  the  court."    Mnun  v,  Illinois,  94  U.S. 

into  it  as  a  part  of  the  contract,  being  141.     The  principle  of  this  case,  he 

repugnant  to  the  Federal  constitution,  held,  was  **  subversive  of  the  rights  of 

See  a  note  on  this  case  by  Mr.  Ewell  in  private  property." 
Am.  Law  Reg.  for  June,  1883.  In    Spring   Valley   Waterworks   r. 

That  a  statute  imposing  liability  for  Bartlett  (16  Fed.  Rep.  615)  it  appeared 
firos  started  by  locomotives  is  not  un-  that  a  corporation  known  as  the  Spring 
constitutional,  though  retroactive,  see  Valley  Waterworks  was  organized  un- 
Lyman  v.  R.  R.,  4  Cash.  288  ;  and  so  der  the  statute  of  1658,  which  pro- 
of statutes  restraining  railroads  from  vided  that  tlie  price  of  the  water  fur- 
laying  their  tracks  near  public  liigli-  nislied  to  San  Francisco  and  its  citizens 
ways  ;  Portland  R.  R.  v.  Boston  R.  R.,  sliould  be  fixed  annually  by  two  |kt- 
G5  Me.  122.  sons  appointed  hy  tlie  city,  two  by  the 

'  Munn  ?'.  Illinois,  94  U.  S.  113.  corporation,  and  one  to  Ih»  chosen  by 

The  dissenting  remarks  of  Field,  J.,  the  other  four ;  and  in  case  the  four 

are    worthy   of    grave    consideration  :  could   not  agree,  the  other  to  be  ap- 

*' There  is  no  business  or  enterprise  pointed  by  tlie  sheriff  of  the  county, 

involving  expenditures  to  any  extent  The  fourteenth  article  of  the  constitn- 

which    is   not  of  public  consequence,  tion  of  California,  afterwards  a«.lopted, 

and   which   does  not   affect  the   com-  changed  this  mode  without  the  consent 

munity  at  large.     There  is  no  industry  of  the  corporation,  and  provided  that 

or  em])loyment,  no  trade  or  mauufac-  the  j)rice  of  the  water  should  be  fixed 

ture,  and  no  avocation  which  does  not,  annually  by  the  board  of  supervisors 

in  a  greater  or  less  extent,  affect  the  of  the  city  and   county  alone,  giving 

community  and    in  which   the  public  tlie  corporation  no  voice  in  the  matter, 

has  not  an  interest  in  the  sense  used  It  was  held,  (1)  upon  the  authority  of 

by  the   court."     Stone   r.  Wisconsin,  the  Elevator  and  Granger  Gases,  in  the 

94  U.  S.  181,  185.  supreme  court  of  the  United   States, 

"The  public,"  said  he  again,  "is  that  said  article  of  the  state  constitu- 
interested  in  the  manufacture  of  cot-  lion  is  not  void,  as  taking  private  pro- 
ton,  woollen,  and  silken    fabrics,    in  perty  for  public  or  private  use  without 
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lates  the  conduct  of  its  citizens  one  towards  another,  and  the 
manner  in  which  each  shall  use  his  own  proj)erty,  when  such 
regulation  becomes  necessary  for  the  public  good.  In  their 
exercise  it  has  been  customary  in  England  from  time  immemo- 
rial, and  in  this  country  from  its  first  colonization,  to  regulate 
ferries,  common  carriers,  hackmen,  bakers,  millers,  wharfingers, 
inn-keepers,  etc. ;  and  in  so  doing  to  fix  a  maximum  of  charge 
to  be  made  for  services  rendered,  accommodations  furnished, 
and  articles  sold.  To  this  day  statutes  are  to  be  found  in 
many  of  the  states  upon  some  or  all  of  these  subjects ;  and  we 
think  it  has  never  yet  been  successfully  contended  that  such 
legislation  came  within  any  of  the  constitutional  prohibitions 
against  interference  with  private  property.  .  .  .  Looking 
then  to  the  common  law,  from  wlieiice  came  the  right  which 
the  constitution  protects,  we  find  that  when  private  property 
is^aflfected  with  a  public  interest  it  ceases  to  he  juris  privaii 
only.'  This  was  said  by  Lord  Chief  Justice  Hale,  more  than 
two  hundred  years  ago,  in  his  treatise  De  Portibus  Maris 
(1  Harg.  Law  Tracts,  78),  and  has  been  accepted  without  objec- 
tion as  an  essential  element  in  the  law  of  property  ever  since. 
Property  does  become  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  consequence  and  affect 
the  community  at  large.  When,  therefore,  one  devotes  his 
property  to  a  use  in  which  the  public  has  an  interest,  ho  in 
effect  grants  to  the  public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the  common  good,  to 
the  extent  of  the  interest  he  has  thus  created."  Limiting 
these  expressions  to  the  interstate  transport  of  property  and 
persons,  and  to  the  police  regulations  of  whatever  is  likely  to 
be  a  common  nuisance,  the  doctrine  thus  stated  may  be  gen- 
erally accepted  for  the  reasons  given  in  the  preceding  section.* 
It  is  possible,  however,  that  the  effort  may  be  made  to  give 
the  words  of  Chief  Justice  Waite  a  far  wider  meaning.     It 

compensation,  or  witliout  due  process  meaning  of  the  several  provisions  of 

of  law,  or  as  conferring  the  sole  power  the  constitution  of  the  United  States 

to  fix  the  price  upon  the  purchaser  ;  relating  to  those  subjects. 

(2)   that,  under  the  decision  in  the  ^  iSee,  also,  as  to  police  regulations 

Sinking  Fund  Cases,  it  does  not  impair  superseding  constitutional  restrictions, 

tlie  obligation  of  a  contract,  within  the  in/ra,  §  56*5,  supra,  §§  425,  486-7. 
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may  be  said  that  they  determine  that  the  state  legislatares 
have  the  power  to  regulate  the  prices  of  all  transactions  *'  of 
public  consequence"  which  "aftect  the  community  at  large;" 
and  it  may  he  urged  that  as  all  business  transactions  affect 
the  community  at  large,  state  legislatures  have  the  power  to 
regulate  all  business  transactions  by  fixing  their  prices  and 
determining  when  their  performance  shall  be  imperative.    Not 
only,  it  may  be  insisted,  for  instance,  has  the  legislature  the 
right  to  determine  what  a  baker  is  to  receive  for  his  bread, 
but  it  has  the  right  to  determine  when  the  baker  shall  bake, 
and  what  persons  shall  be  bakers.     To  this,  however,  the  fol- 
lowing points  may  be  made  in  reply :   (1)  The  cases  before  the 
court  are  cases  involving  interstate  commerce,  the  regulation 
of  which  belongs  to  congress,  or,  with  the  assent  of  congress, 
in  matters  distinctively  local,  to  the  states.     And  the  court 
took  pains,  in  one  of  the  same  group  of  cases,  to  exclude  the 
assumption  that  absolute  power  over  busings  was  to  be  given 
to  the  states.     "  That  government  is  the  best,"  said  the  chief 
justice,  "  which,  while  performing  all  its  duties,  interferes  the 
least  with  the  lawful  pursuits  of  its  people."^     (2)  The  con- 
stitutional   limitation    before    us   prohibits   state    legislation 
impairing  the  obligation  of  contracts;  and  the  obligation  of 
contracts  would  not  only  be  impaired,  but  destroyed,  if  the 
legislature  had  power  by  sweeping  statutes  to  impose  contrac- 
tual duties,  and  determine  contractual   terms.     (3)  For  the 
legislature  to  say  what  prices  commodities  are  to  bring  is  vir- 
tually to  take  property  without  due  process  of  law.*     It  may 
be  said,  in  answer,  that  these  objections  apply  equally  to  the 
position  that  the  states,  in  default  of  action  by  the  general 
government,  have  the  power  to  regulate  commerce,  and,  inde- 
pendently of  the  Federal  constitution,  have  police  authority 
which  covers  the  adjustment  of  prices.     But  to  this  the  fol- 
lowing answers  may  be  made:    (1)  There  is  a  great  difference 
between  regulating  commerce  and  regulating  business.   "  Regu- 
lating commerce"  is  a  technical  term,  which  is  interpreted  to 
mean  interstate  and  foreign  trade.     "  Regulating  business,"  on 

»  Chicago,  etc.  R.  R.  r.   Iowa,  94  U.         «  In/ray  §§  564  et  seq,,  588. 
S.  155,  1(J2;  see  supra,  §§  27,  365. 
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the  other  hand, has  a  wider  signification ;  and  if  a  state  has  abso- 
lute power  to  regulate  business  within  its  borders,  our  state  gov- 
ernments are  no  longer  constitutional,  but  absolute;  and  the 
legislature  of  New  York,  or  the  legislature  of  Texas,  has  as 
unrestricted  power  as  has  the  parliament  of  Great  Britain. 
It  is  consistent,  however,  neither  with  the  genius  of  the  people, 
nor  with  the  restrictions  of  the  Federal  constitution,  that  the 
state  legislatures  should  be  thus  absolute.  There  are  many  rea- 
sons why  such  absolutism  should  not  exist.^  '  State  elections 
are  usually  annual ;  in  many  states  a  single  election  will  carry 
with  it  executive  and  both  branches  of  the  legislature ;  if  the 
legislature  is  absolute,  a  sudden  and  transient  popular  shock 
could  destroy  at  one  blow  necessary  industries,  and  break  up 
that  freedom  of  trade,  reciprocal  confidence,  and  expectation 
of  stability,  which  are  essential  to  public  prosperity  and 
private  contentment.  Nor  is  it  impossible  to  drop  out  of  con- 
sideration the  fact  that  the  determination  of  business  duties  is 
without  the  range  of  legislation.  Even  if  a  state  had  the  power 
to  fix  prices  and  to  impose  business  duties,  while  it  could  do 
much  by  such  legislation  to  disturb  and*destroy,  it  could  not 
establish.'  (2)  The  exception  of  police  regulation  is  of  unques- 
tionable validity  ;  but  it  must  be  remembered  that  the  term 
"  police"  has  a  settled  meaning,  and  that  business  in  the  com- 
mon sense  of  the  term  is  not  and  cannot  be  a  matter  of  police 
regulation.  Broadly  considered,  it  may  be  said  that  nothing 
that  is  not  indictable  as  a  nuisance  is  a  matter  of  police  regu- 
lation ;  and  as  to  what  are  nuisances,  under  the  common  law, 
the  lines  of  demarcation  are  clear  and  deep.  It  may  be  an- 
swered that  many  matters  of  police  action,  e.g,^  negligent 
storing  of  gunpowder,  are  made  so  by  statute ;  and  if  a  statute 
can  create  jurisdiction  of  this  kind  in  one  case,  it  can  do  so  in 
all  cases.  But  the  answer  is,  that  police  statutes  do  not  create 
new  police  offences,  but  are  simply  aflirmatory  of  the  common 
law.  A  statute,  for  instance,  imposing  a  severe  penalty  on 
the  negligent  storing  of  gunpowder  is  simply  affirmatory  of 
the  common  law  by  which  such  storing  is  a  nuisance.  The 
penalty  may  be  new  and  special ;  but  the  thing  to  be  punished 


1  See  tupra^  §  365  ;  infraj  §  595.  '  See  svpra,  §  27 


667 


§  491.]  COMMENTARIES  ON  LAW.  [CHAP.  VL 

was  punishable  at  common  law  before  the  new  penalty  was 
imposed  on  it.  Where  a  statute  goes  beyond  this  limit,  and 
makes  a  business  penal  which  was  not  penal  at  common  law  as 
a  nuisance,  such  statute  is  unconstitutional,  if  not  as  impair- 
ing the  obligation  of  contracts,  at  least  as  taking  away  rights 
without  due  process  of  law.^  And  by  the  fourteenth  amend- 
ment to  the  constitution,  the  states  are  now  prohibited  from 
passing  statutes  which  would  have  the  effect  of  unjustly 
impairing  private  rights.' 

§  491.  In  the  constitutions  of  some  of  the  states  the  right 
When  right  ^^  reserved  of  amending  or  repealing  all  charters 
of  amend-  granted  by  the  legislature.  Where  there  is  no  con- 
served, stitutional  provision  a  clause  to  this  effect  is  now 
beame'nded  introduced  into  most  charters.  Such  reservations 
frinein^^on  ^^^  "^^  precluded  by  the  Federal  constitution.* 
the  pro-  But  whcrc  the  power  to  repeal  or  modify  a  charter 
is  reserved,  and  the  charter  is  repealed  or  modified 
by  the  legislature  in  accordance  with  such  reservation,  the 
rights  of  the  parties  interested  in  the  corporation  cannot  in 
this  way  be  destroyed  by  the  state  without  compensation. 
Such  rights,  though  not  protected  under  the  clause  of  the 
constitution  now  before  us,  are  protected  under  the  clause 
which  prohii)its  the  taking  private  property  without  com- 
l)ensation.*  Xor  can  the  rights  of  the  corporation  in  its  pro- 
perty be  in  this  way  in  other  respects  impaired.* 

'  See  infra,  §§  rjG4  et  seq,^  594-G.  quent  to  snch  statute  may  be  modified. 

*  See  infra ^  §§  r*8S,  f)!)4-0.  Railway  Company  r.  Georgia,  98  U.  J?. 

»  Com.   r.  Eastern  R.  R.,  103  Mass.  359. 

204;    Railway   v.     Philadelphia,    101  <  /w/'m,  §§  564  «/ sfj/. ;  Buckalew  on 

IT.  S.  528;  Murray  v.  Charleston,  9(5  Con^t.  of  Penna.,  25«  ;  Detroit  r.  Plank 

U.  S.  432;  Railway  Co.  r.  Georgia,  98  Road,    43    xMich.    140;    see    Close    r. 

U.  S.  359  ;  BeerCo.  r.  Massachusetts,  97  Glenwood,  107  U.  S.  4(56. 

U.  S.  25;  Greenwood  v.  Freight  Co.,  *  Santa  Clara  r.  R.  R.,  18  Fetl.  Rep. 

105   r.  S.   13;  Stanley  r.   Stanley,  26  385;  see  iw/r",  §§  588,  594. 

Me.  191;  Jones  Man.  Co.  v.  Com.,  69  That  the  states,  under  such  reserva- 

Penna.   St.   137  ;  Harper  v.  Anipt,  32  tion,  may  r*^peal  and  modify  charters 

Oh.  St.  291.  subject  to  the  limitations  of  the  four- 

Und<*r  a  general   statute   providing  teenlli  amendment  (jM/ro,  §§  5S8,  594); 

that   all    private    charters   afterwards  see   Shields    v.    Ohio,    95    U.    S.    319  ; 

granted  may  be  amended,    chartered  Sinking   Fund   Cases,  99    U.    S.  700 ; 

privileges  granted  in  a  charter  subse-  Bangor   R.   R.   i\  Smith,  47  Me.  34  ; 
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§  492.  Laws  modifying  remedies  on  a  contmct  are  not  to 
be  ordinarily  regarded  as  laws  impairing  its  obliga- 
tion.*  Iletice,  it  has  been  held  within  the  power  of  fyingrcme- 
state  legislatures  to  modify  process  for  antecedent  unconstitu- 
debts;  as  where  imprisonment  for  debt  has  been  "<^"*^- 
abolished.*  The  courts,  also,  have  sustained  laws  modifying 
the  duration  and  effect  of  antecedent  liens,  without  touching 
the  contract  on  which  such  liens  rest  f  laws  exempting  special 
items  of  property  from  execution  for  antecedent  debts,  when 
such  items  are  only  exceptional  ;*  laws  requiring  acknowledg- 
ment of  antecedent  mortgages  and  deeds  ;*  laws  curing  defects 
in  judicial  or  administrative  proceedings;*  laws  establishing 
the  statutes  of  limitations  as  to  civil  suits ;  though  not  laws 
reviving  a  debt  already  barred  f  laws  making  married  women 
liable  f  laws  giving  a  right  of  appeal  not  previously  existing; 

Lothrop  V,   Stedman,   42   Conn.   583  ;  formed  Church  v,  Schoolcraft,  65  N.  Y. 

Com.  V.  Fayette  Co.  R.  R.,  55  Penn.  St.  134 ;  State  i-.  Jones,  21  Md.  432. 
452;  Now  Orleans  v»  Asylum,  31  La.        It  is  **  within  the  constitutional  powe^ 

An.  292.     That  this  reserves  the  right  of  the  legislature  to  require,  as  to  ex- 

to  impose  taxation   on  property  pre-  isting  causes  of  action,  that  suits  for 

viously  exempt,  see  Hewitt  v.  R.  R.,  their  enforcement    should   be    barnjd 

12  Blatch.  452;   Union   Improvement  unless  brought  within   a  period   less 

Co.  r.  Com.,  69  Penn.  St.  140 ;  St.  Jo-  than  that  prescribed  at  the  time  the 

sepli  V.  R.  R.,  39  Mo.  476.  contract  was  made,  or  the  liability  in- 

^  Guaranty  Co.  u.  Board  of  Liquida-  curred  from  which  the  cause  of  action 

tion,  105  U.  S.  622.  arose.     The  exertion  of  this  power  is, 

•  Penniman,  in  re,  103  U.  S.  714 ;  of  course,  subject  to  the  fundamental 
Beers  v.  Haughton,  9  Pet.  329 ;  see  condition  that  a  reasonable  time,  tak- 
Memphis  v,  U.  S.,  97  U.  S.  293  ;  Union  ing  all  the  circumstances  intoconsider- 
Canal  Go.  r.  Gilfillin,  93  Penn.  St.  95 ;  ation,  be  given  by*  the  new  law  for  the 
Supervisors  v,  Dennis,  96  Penn.  St.  commencement  of  an  action  before  the 
400;  Ware  r.  MiUer,  9  S.  C.  13.  bar  takes  effect."     Harlan,  J.,  Kosh- 

»  Templeton  v.   Home,  82  111.  491  ;  konong  v.  Burton,  304  U.  S.  675. 

McLeUan  v.  Weston,  59  Ga.  883.  That  a  statute  of  limitations,  when 

•  Morse  v.  Goold,  1  Kern.  281 ;  Bull  extinguishing  an  action,  is  unconstitu- 
r.  Conroe,  13  Wis.  233  ;  see  Salt  Co.  r.  tional,  while  it  is  not  unconstitutional 
East  Saginaw,  13  Wall.  373,  and  cases  when  merely  shortening  the  time  in 
of  exempt  ion  disapproved,  supra,  §493.  .which  suit  is  to  be  brought,  see  Bron- 

•  Parrott  v.  Kumpf,  102  III.  423.  son  v.  Kinzie,  1  How.  311  (Taney,  C. 

•  Infra,  §'667;  Railroad  t'.  Hecht,  95^  J.)  ;  Bank  of  Alabama  u.  Dalton,  9 
U.  S.  168.  How.   522;   McElmoyno   v.  Cohen,  13 

1  Bell  V,  Morrison,  1  Pet.  351 ;  At-    Pet.  312  ;  Call  v.  Hagger,  8  Mass.  423. 
kinson  v.  Duulap,  50  Mo.  511 ;  Rock-        *  Pelzer  u.  Campbell,  15  S.  C.  581. 
port  V,  Walden,   54  N.  H.  167 ;   Re-        *  Long's  Appeal,  87  Penn.  St.  114. 
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law^  nirAlzjin^  duj  igprif^in^  if  ipttwm'.^  -til  fiiwclceare  of 
auir«ftfieiic  !nj:r^za;r=s  i.^  nni  inr^  ^eniia^iihi^  crocesR  by  which 
»it'»t!&ien*  <iecQ  ^aa  be  r^cnvsreii  -winam  fts.  aiiaioakte  remedy 


•  J-m***  '.  I-a^jf,  i  ?i»fi.  IS.  -fn*  TmiraiSB -Huur-A  fata  by  th«  state; 

•  i'li'ksi'a    -.  LunntLjr*.  l   ?-flL  2?«>  SfSioiiis  1-  i-  r  T'SLSieBee.  101  U.S. 
SnoHtAfi   r.  i",Ts;»*.  I  3iw-  111     T-mi-  127- 

ai»**»w-  r.  •OAWfL  M  T.  i.  -D     IrtTrnaht         la.  3j&r£dia  t_  Aafi(»»m.  31  Gr»t 

T-  XJLntaix.  I  '1   T.  f -  •3tl .  IKtmrqhis  I*i5.  n:  ▼•!*  nl*!«£  tias  lii*  Virginii  ict 

3L  i-   ".  T*na»*!«t».  I'l    T-   5-  .53""  if  I*^.  i^rcmi  1.  ▼aiiA  iithoriirfihe 

3rt»i-\   Ctr'.'iiA  •»-  9-tlliar-L  1^I_    T.  raia*sD2itf  if  i  jTiiiaujat  r«Ma«i*wd  linee 

*  -Ca     li-'i-j^utia  T-  3t»^  'Iri-taaai.  I '-  I"!^*?.    titfr:izTf!»t  ta*   r«HA:ioiu  of  the 

"7.  i?-  i'^  .  il.*jiixiiiiiatr  t-  3«i:rjaii.  I  ^4  aarstss  !*i  li-*   Matr*rc  and  therefore 

*'.  rt    ^•t?  :  If-.atr'ft  ijc-  "i^  ^■*^-»    fc  ▼!»  x3t!iii22SCirr:f£:iiAl  as  impairing  its 

J 14:    jL  jL  O:.  r.  OimmiafiiOitf^.  U  xaifssaiiL. 

C*ij-,    =c-   1 :    2;ii!C.ar£s:iL   r.  A'cul    •?         li  Vijiur*    '-  Vaac*,  1»>*   U.  5.  M, 

EI.  'iZ-*. :  Wl;^tl**i  T.  Ta^'v»--w    •:!  T.  wl'iff^  a   lii.xisLaaa  statute  prorided 

C.  2ir2;   Wt:ti  r.   ET«-rt::-  -C  ti'va.  ikaiii*  jc^ttrtjof  a  -  tator  is  tacitly 

irl>.  aifi  oti.*r  eaft<i  €i>»i  Wiart.  ^a  aur^afed  ia  faTsx-  of  the  minor  ai 

^-2.-...  ;  ir*-,!.  «im?-:':j-  4:r    ta   sdministration ;"  a 

DiTi  //f  grar^.  :t  Laii  l>»n  h+ii  ii  nbw^3«mtat^5e  proriding  that  after 

O^r-ri-w-t^Tst.  mar  h«t  cor»**.:?at:-:raIIj  a  frrxr*  iaj.  nam<«i  reasonablj  dis- 

*;.  .;:-r.--:   'j  i*.-i*:*.-.  r.j  ::.-   .r-k:.:--  :az-..  ii::*.  z:-:r:nrT?*  should  cease  to 

'/  \   :.  ...;i/.    I'j-i.-.j'^   •:.  ♦-r.--r»   rj,   21  ■ri->*  ia  *..:    :lLri    p-rrsons.  unless  re- 

(,-■,■  :..  Z'sl.  ^;ri-i   :j  :ii:  i^:^.  wajj  not  held  un- 

Ir.  '^'hi'^^'o  Lif-  Ir.a.  <"v.  »-.  Aui::  r.  r^ :ii::«-::--il  as  !■  rxi*ting  tutorships 

I'.'I  I.:.  -2.  ::  -x-a-  h^Ii  that  the  lllir.  li  i»  iniairinz  i  .xs.:ract-    The  last  stat- 

a^:*.  of  lr74.  authorizir.ir  pr'^^r^r-iir.js  bv  ;:>  wi«  >-'.  i  ::•  l«?  virtually  a  statute 

tt.K  *:\*.*:  a;  litor  for  the  di-.jolnti.-.n  of  cf  limiti::;::?.  an-i  to  be  ruled  by  Cur- 

l:f»-  iii"!  *rari<'*r  ry^riipanjVs  for  iri*o'.ven-  lis  r.  WL::i.«?y.  13  Wall.  t»^. 
cy.  '-V;..  i-*   not  Tinc'injititutional  a.s  aj>-         **Thr-   case."    said    Miller,    J.,    *'of 

pl;*-^l    to   ron. panic's   orjraniz»^    under  Terry  r.  Anderson.  95   U.  S.  62S,  pre- 

gp^cial    cliarter.-i,  eitli**r   as    impairing  sents,   in    the   terse   language   of  the 

th*r  ohligafion  of  th<;  contract,  or  as  a  chief  justice    of  this  court,   both  the 

Pj»w;ial  inw  r«-;.Milating  the  practice  in  rule,  the  reason  for  it,  and  the  limita- 

court*  of  ju-ti','*.  tion  which  the  constitutional  provision 

The   Teiiii»'s»-e    act   of    l^'lf),    which  implies.      This  court,    he   says,    *  has 

provides  Crep.'aling  a  prior  statute  of  often  decided  that  statutes  of  limitation 

11555)  that  actions  may  be  instituted  affecting  existing  rights  are  not  uncon- 

against  the  state  unrler  the  same  rules  stitutional,    if    a   reasonable    time  is 

that  govern  those  lj<ftween  private  citi-  given  for  the  enforcement  of  the  action 

sens,  giving,  however,  no  power  to  the  before  the  bar  takes  effect.' 
courts  to  execute  those  judgments,  has         "He  adds  in  reference  to  the  case 

been  held  by  the  supreme  court  of  the  then    before   the   court,   which  was  a 

United  States  (Sway ne  and  Strong,  .TJ.,  South   Carolina  statute  of  limitation, 

^llflL)  not  to  impair  tho  obligation  of  passed  since  the  civil  war  :   *  The  busi- 
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§  493.  When,  however,  the  remedy  on  a  contract  is  so  mod- 
ified as  to  put  in   the  way  of  recovery  obstacles  seriously 

nesB  intereRts  of  the  entire  people  of  same.'     Ample    provision  was    made 

the  state  had  been  overwhelmed  by  a  for  notice  to  the  bondholders  to  appear 

calamity  common  to  all,  society  de-  and  express  in  writing  their  assents  or 

manded  that  extraordinary  efforts  be  dissents,  and  for  the  reservation  of  all 

made  to  get  rid  of  old  embarrassments,  the  original  rights  of  such  as  dissented, 

and  permit  a  reorganization  upon  the  Held,  that  the  statute  which  made  the 

basis  of  the  new  ordor  of  things.     This  failure  of  a  bondholder  to  signify  his 

clearly  presented  a  case  fur  legislative  refusal  to  concur  in  the  agreement  of 

interference  within  the  just  inferences  settlement  within   the   specified    time 

of  constitutional  limitations.     For  this  equivalent  to    an   express    assent    in 

purpose  the  obligations  of  old  contracts  writing,  did  not  impair  the  obligation 

could  not  be  impaired,  but  their  prompt  of  the  l)ond.     Corporate  mortgages  so- 

enforcement  could  be  insisted  upon,  or  curing  l)onds  are  of  a  peculiar  charac- 

an   abandonment   claimed.     That,   as  ter,  and  each  bondholder  under  them 

we  think,  has  been  done  here,  and  no  enters  by  fair  implication  into  certain 

more.'     And  Jackson  r.  Lamphire  is  contract  relations  with  his  associates, 

again  cited  with  approval.  Such  bondholders  are  not  like  stock- 

**The  same  principle  is  asserted  in  holders  in  a  corporation,  necessarily 

the  case  of  Koshkonoug  r.  Burton,  at  bound  in  the  absence  of  fraud  or  undue 

the  last  term,  104  U.  S.  R.  G68.     Other  influence,  by  the  will  of  the  majority, 

oases   in   this   court   are   Ilawkins    r.  when  expressed  in  the  way  provided 

Barney's  Lt»SRee,  5  Pet.  457  ;  Sohn  v,  by  law,  but  they  occupy  to  some  ex- 

Waterson,   17  Wall.  596;   Sturges   v.  tent  an  analogous  position  toward  each 

Crowniushield,  4  Wheat.  122."  other.     The  mortgage  with  the  issue 

In  Gilllllin  v.  Union  Canal  Co.,  Sup.  and  distribution  of  bonds   under   it, 

Ct.   U.   S.,   Nov.   1883,    we   have  the  creates  a  trust,  of  which  the  selected 

following  report  in   the   Albany  Law  mortgagee,    or    his    duly    constituted 

Journal  for  Jan.  5,  1884  :  *■*■  The  legis-  successor,  is  the  trustee,  and  the  bond- 

lature  of  Pennsylvania  enacted  a  sta-  holders  primarily  and  the  stockholders 

tute  authorizing  a  settlement  between  ultimately   the   beneficiaries.      It   not 

a   corporation   and   its   creditors,  and  unfrequently    happens    that    compro- 

providing  for  an   agreement   for  con-  mises   and   adjustments  of  conflicting 

Terting  the  entire  debt  into  a  funded  interests  become  necessary  in  the  course 

indebtedness.    The  statute  provided  in  of  the  administration  of  such  trusts. 

express  terms  that  the  agreement,  if  As  in  the  present  case,  a  very  large 

entered  into,  should  only  be  binding  majority  of  the  bondholders  sometimes 

on  such  of  the  holdt*rs  of  bonds  then  think  it  is  for  their  own  interest,  as 

existing  '  as  shall  signify  their  assent  well  as  that  of  their  associates,  to  sur- 

iu   writing  thereto ;   and  in  case  any  render  a  part  of  their  rights  and  accept 

such  bondholder  shall  fail  to  file  with  others  instead,  and  they  prepare  and 

the  president  of  such  corporation  his  submit  for  execution  an  agreement,  the 

or  her  refusal  in  writing,  to  concur  in  object  of  which  is  to  carry  their  plan 

the  said  agreement  within  three  months  into  effect.  No  majority,  however  large, 

from  the  date  thereof,  such  bondholder  can  compel  a  minority,  small  though 

shall  be  taken  to  have  assented  to  the  it  be,  to  enter  into  such  an  agreement 
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impeding  such  recovery,  this  amounts  to  an  impairing  the 

obligation  of  the  contract,  and  the  legislation  inter- 

when^he      posing  such  obstacles  is  nugatory.^     It  has  conse- 

obiigatioD     qnently  been  held  not  to  be  within  the  power  of  a 
ofthe  ^  f     .  ,  .  ^  .    ^ 

coDtract       state  legislature  to   stay  execution  on  antecedent 

impaire/     debts   unlcss   the   property  levied  on  should  bring 


against  their  will,  and  under  the  con-  tween  an  infant  and  her  natural  tutor, 

Btitution  of  the  United  States,   it  is  Miller,  J.,  after  stating  that  the  strong 

probable  that  no  statute  of  a  state,  current  of  modern  legislation  and  jndi- 

passed  aft«r  the   bouds   were  issued,  cial  opinion  was  against  the  enforce- 

subjecting  the  minority  to  the  provi-  ment  of  secret  liens  on  property,  said: 

sions  of  the  agreement  without  their  *  We  think  that  the  law  in  requiring 

consent  would  be  valid.     But  it  seems  the  owner  of  this  tacit  mortgage  for  the 

to  us  a  proper  exercise  of  legislative  protection  of  innocent  persons  dealing 

power   to    require  a   minority  to   act  with  the  obligor,  to  do  thus  much  to 

whenever  such  an  arrangement  is  pro-  secure  his  own  right  and  protect  thoM 

posed,  and  to  provide  that  all  shall  be  in  ignorance  of  those  rights,  did  not 

bound  who  do  not  in  some  direct  way,  impair  the  obligation  of  the  contract, 

within  a  reasonable  time  after  notice,  since  it  gave  ample  time  and  op|x>rta- 

signify  their  refusal   to  concur.     To  nity  to  do  what  was  required  and  what 

sustain  such  legislation  it  is  only  ne-  was    eminently    just    to    everybody/ 

cessary  to  invoke  the  principle  enforced  And  in  Jackson  v.  Lamphire,  3   Pet. 

in  statutes  of  limitations  which  make  200,   it   was  sai<l  :    'It    is   within   the 

neglect  to  sue  within  a  specified  time  undoubted  power  of  state   legislatures 

conclusive   evidence   of  the   abandon-  to  pass  rncording  acts,  by  which  the 

ment  of  a  cause  of  action.     As  was  said  elder  grantee  shall  be  postponetl  to  a 

in    Terry  r.   Anderson,   95  U.  S.  (>34,  younger,  if  the  prior  deed   is   not  re- 

wliere    the  limitation    was   of  actions  corded   within  the  limited   time  ;  and 

upon  certain  legal  obligations  that  em-  the  power   is   the  same,  whether   the 

barrassed  the  entire  communitv  at  the  deed  is  dated   before  or  after  the  re- 

close  of  the  late  civil  war,    'the  obli-  cording  act.'    Opinion  by  Waite,  C.J." 

gation  of  old  contracts  could   not'  in  See    Union  Canal    Co.    i\    Gilllllin,  93 

this     way    '  be    impaired,    but    their  Penn.  St.  95,  where  the  supreme  court 

prompt  enforcement  could  be  insisted  of  Pennsylvania  held  that  the  statute 

upon  or  their  abandonment  claimed.'  was    constitutional,    reversing    ruling 

In  Vance  v.  Vance,  108  U.  S.  99,  wliere  reported  in  7  Weekly  Notes,  179. 
it  was  lield  that  an  article  in  the  con-         *  Bronson    v.    Kinzie,    1    How.   311 

stitution  of  Louisiana,  adopted  in  ISGS,  McCracken  v.  llayward,  2  How.  608 

which    i)rovided   that   existing   secret  Howard    v.    Bugbee,    24    How.    461 

mortgages  and  privileges  should  cease  Furman  i\  Nichol,   8  Wall.  44 ;  Green 

to  have  effect  against   third   persons,  r.    Barry,    15   Wall.    610;    County  of 

after  the  1st  of  January,  1870,  unless  Moultrie  r.  Bank,  92  U.  S.  631  ;  Uni- 

before  that  time  recorded,  did  not  im-  versity  r.  The  PtH>ple,  99  U.  S.  3U9  ; 

pair  the  obligation  of  a  contract  be-  Ilall  r.  Wisconsin,  93  U.  S.  637. 
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two-thirds  of  a  valuation  attached  to  it  by  appraisers  ;*  and  so 
of  a  state  insolvent  law  undertaking  to  discharge  antecedent 
debts  due  parties  not  citizens  of  the  discharging  state  f  and 
laws  so  far  exempting  the  debtor's  property  from  execution 
on  such  debts  as  materially  to  impair  their  security;*  and 
laws  putting  serious  obstacles  in  the  way  of  their  recovery.* 

*  McCracken  v.  Ilayward,  2  How.  state  may  regulate  at  pleasure  the 
608.  modes  of  proceeding  in  the  conrts  in 

*  Stnrgesv.  Crownin8hield,4  Wheat,  relation  to  past  contracts  as  well  as 
122;  Ogden  I*.  Saunders,  12  Wheat.  213;  future.  It  may,  for  instance,  shorten 
and  cases  cited,  sup,y  §  440,  inf.,  §  405.  the  period  of  time  within  which  claims 

'  Gnnn    v.    Barry,    5    Wall.    610  ;  shall  be  barred  by  the  statute  of  limi- 

Lewis    V.   Lewis,    47   Penn.   St.   127 ;  tations.      .     .      .     And  although  the 

Baldwin  v.  Flagg,  43  N.  J.  L.  495  ;  new  remedy  may  be  less  convenient 

Wilson  V.  Brown,  58  Ala.  62;  otherwise  than  the  old  one,  and  may  in   some 

when  exemption  is  exceptional,  supra,  degree  render  the  recovery  of  debts 

§  492.  more  tardy  and  difficult,  yet  it  will  not 

*  U.  S.  r.  Lincoln  Co.,  5  Dill.  184;  follow  that  the  law  is  unconstitutional. 
Bunn  V,  Gorgas,  41  Penn.  St.  441 ;  Whatever  belongs  merely  to  the  rem- 
Williams^s  App.,  72  Penn.  St.  214  ;  edy  may  be  altered  according  to  the 
and  cases  in  Whart.  on  Cont.,  §  10()7.  will  of  the  state,  provided  the  altera- 

In  Walker  v.  Whitehead,  16  Wall,  tion  does  not  impair  the  obligation  of 

317,   Swayne,   J.,   said:     **The  laws  the  contract.      But  if  that  effect  bo 

which  exist  at  the  time  and  place  of  produced,  it  is  immaterial  whether  it 

making  the  contract,  and  when  it  is  to  is  done  by  acting  on  the  remedy,  or 

be  performed,  enter  into  and  form  a  directly  on  the  contract  itself." 

part  of  it.     This  embraces  those  which  As  to    unconstitutional   stay  laws, 

affect  its   validity,   construction,   dis-  see  Penrose  v.  Canal  Co.,  56  Penn.  St. 

charge,  and  enforcement.    ...   Any  46 ;  Barnes  v.  Barnes,  8  Jones,  N.  C. 

impairment  of  the  obligation  of  a  con-  360  ;    Stat«  t*.  Carew,  13  Rich.  L.  498  ; 

tract — the  degree  of  the  impairment  is  Bumgardner  v,  Cir.  Court,  4  Mo.  50. 

immaterial — is  within  the  prohibition  That  a  state  law  is  unconstitutional 

of  the  constitution."     And  in  Murray  which  legalizes  the  suspension  of  specie 

V.    Charleston,    96   U.  S.,   Strong,   J.,  payments  and  extends  the  time  of  pay- 

said  :    **  It  is  one  of  the  highest  duties  ment  of  such  payments,  see  Godfrey  v, 

of  this  court   to  take  care  that  this  Terry,  97  U.  S.  171  ;   though   it  was 

prohibition  shall   neither    be    evaded  conceded  that  the  state  could  relieve 

nor  frittered   away.     Complete  effect  the  bank  from  special  penalties  im- 

mast  be  given  it  in  all  its  spirit."  posed  on  it  by  state  legislation. 

In  Bronson  v.  Kinzie,  1  How.  311,  That  a  state  law  is  unconstitutional 

Taney,  C.  J.,  said  :    **  If  the  laws  of  which  repeals  a  provision  in  a  charter 

the  state  passed  afterwards  had  done  of  a  bank  that  its  notes  should  be  re- 

sothing  more  than  change  the  remedy  ceived  for  taxes,  see  Keith  v,  Clark,  97 

upon    contracts    of    this    description,  U.  S.  454. 

they  would  be  liable  to  no  constitn-  It    has,    however,    recently    been 

ttoual  objectiou.    For,  undoubtedly,  a  held  by  the  supreme    court    that    a 
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§  494.  Nor  is  a  state  law,  modifying  the  evidence   to  be 
received  in  a  case,  unconstitutional  in  res^vect  to  antecedent 

Btatnte  of  Louisiana  rf^quiring  that  a  vember,  1872,  the  ootirt  of  appeals  in 
plaintiff  having  an  execution  jndg-  Virginia,  in  Antoni  v.  Wright,  22 
ment  against  the  city  should  file  a  Grat.  833,  and  subsequently  in  Clarke 
certified  copy  thereof  in  the  controller's  v.  Tyler,  30  Grat.  134,  held  that  these 
office,  it  being  made  the  controller's  bonds  were  a  valid  contract  with  all 
duty  to  have  the  same  registered,  and  persons  taking  the  coupons  to  receive 
to  issue  a  warrant  for  the  payment  them  in  payment  of  taxes  and  state 
thereof,  is  not  unconstitutional,  this  dues,  and  that  the  act  in  question,  so  far 
impairing  no  common  law  rights,  as  it  conflicted  with  the  contract,  was 
Louisiana  v.  New  Orleans,  102  U.  S.  void.  Waite,  C.  J.,  in  giving  the 
203 ;  see  Newark  Savings  Inst.  i;.  For-  opinion  of  the  supreme  court  of  the 
man,  33  N.  J.  £q.  436.  United  States,  reversing  the  judgment 
In  Antoni  v.  Greenhow,  107  U.  S.  of  the  Virginia  court,  said  : '^  It  cannot 
769,  it  appeared  that  in  1871  the  state  be  denied  that,  as  a  general  rule,  laws 
of  Virginia  issued  bonds  which  were  applicable  to  the  case  which  are  in 
declared  by  the  state  law  to  be,  with  force  at  the  time  and  place  of  making 
the  interest  coupons  attached,  "re-  a  contract  enter  into  and  form  a  part 
oeivable  after  maturity  for  all  taxes,  of  the  contract  itself,  and  *that  this 
debts,  dues,  and  demands  due  the  embraces  alike  those  laws  which  affect 
state."  It  also  appeared  that  at  that  its  validity,  construction,  discharge, 
time,  in  case  of  a  refusal  by  a  tax  col-  and  enforcement'  (Walker  v.  White- 
lector  to  receive  the  coupons  or  bonds  head,  16  Wall.  317),  but  it  is  equally 
for  taxes,  a  writ  of  mandamus  would  well  settled  that  changes  in  the  forms 
lie  from  the  supreme  court  of  the  state  of  action  and  modes  of  proceeding  do 
to  compel  him  to  receive  them.  Sub-  not  amount  to  an  impairment  of  the 
sequently,  and  after  these  bonds  had  obligations  of  a  contract,  if  an  ade- 
passed  into  the  hands  of  holders  for  quate  and  efficacious  remedy  is  left, 
value,  the  legislature  passed  an  act  This  limitation  upon  the  prohibitory 
providing  that,  in  case  of  a  tender  of  clause  of  the  constitution,  in  respect 
coupons  for  taxes  before  proceedings  to  the  legislative  power  of  the  states 
could  be  taken  in  reference  to  their  over  the  obligation  of  contracts,  was 
receipt  for  taxes,  the  taxpayer  pay  his  suggested  by  Chief  Justice  Marshall  in 
tax  in  money,  and  send  the  coupons  to  Sturges  v.  Crowninshield,  4  W^heat. 
a  local  court,  before  which  the  question  122,  and  has  been  uniformly  acted 
of  their  genuineness  was  to  be  tried  on  since.  Mason  r.  Haile,  12  W^heat. 
and  determined;  and,  in  case  the  378;  Bronson  v.  Kinzie,  1  How.  311; 
judgment  should  be  that  the  coupons  Von  Hoffman  v.  Quincy,  4  Wall.  535  ; 
were  genuine,  provision  was  made  for  Drehman  v.  Stifle,  8  id.  695  ;  Gnnn  r. 
refunding  to  the  taxpayer  the  amount  Barry,  15  id.  610  ;  Walker  v.  White- 
of  such  coupons.  It  was  held  by  the  head,  16  id.  314  ;  Terry  r.  Anderson, 
supreme  court  of  the  United  States  95  U.  S.  628  ;  Tennessee  v,  Sneed,  96 
that  the  change  in  the  remedy  for  a  id.  69  ;  Louisiana  i\  Pilsbury,  105  id. 
refusal  to  accept  the  coupons  for  taxes  278.  As  was  very  properly  said  by 
was  not  unconstitutional  as  impairing  Mr.  Justice  Swayne  in  Von  Hofi'man  v. 
the  obligation  of  a  contract.    In  No-  Quincy,  u6i  suproj  '  it  is  competent  for 
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transactions.^     This  has  been  held  to  be  the  case  with  statutes 
removing  the  incapacity  of  witnesses,*  with  statutes  giving 

the  states  to  change  the  form  of  the  contract  with  the  holders  of  its  bonds 
remedy,  or  to  modify  it  otherwise,  as  to  receive  their  coupons  in  payment  of 
they  may  see  fit,  provided  no  substan-  taxes  ;  and  that  any  subseqaent  statute 
tial  right  secured  by  the  contract  is  which  denies  this  right  is  a  breach  of 
thereby  impaired.  No  attempt  has  its  contract  and  a  violation  of  the  con- 
been  made  to  fix  definitely  the  line  stitntion  of  the  United  States, 
between  alterations  of  the  remedy,  **  But  for  a  breach  of  its  contract  by 
which  are  to  be  deemed  legitimate,  and  a  state,  no  remedy  is  provided  by  the 
those  which  under  the  form  of  modi-  constitution  of  the  United  States  against 
fying  the  remedy  impair  substantial  the  state  itself ;  and  a  suit  to  compel 
rights.  Every  case  must  be  deter-  the  officers  of  a  state  to  do  the  acts 
mined  upon  its  own  circumstances,  which  constitute  a  performance  of  its 
Whenever  the  result  last  mentioned  is  contract  by  the  state  is  a  suit  against 
produced,  the  act  is  within  the  prohi-    the  state  itself. 

bition  of  the  constitution,  and  to  that  *'  If  the  state  furnishes  a  remedy  by 
extent  void.'  In  all  such  cases  the  process  against  itself  or  its  officers, 
question  becomes,  therefore,  one  of  that  process  may  be  pursued  because 
re<a8onableness,  and  of  that  the  legis-  it  has  consented  to  submit  itself  to 
lature  is  primarily  the  judge.  Jackson  that  extent  to  the  jurisdiction  of  the 
V.  Laniphire,  3  Pet.  280 ;  Terry  r.  An-  courts ;  but  if  it  chooses  to  witlidraw 
derijou,  ubi  supra.  We  ought  never  to  its  consent  by  a  repeal  of  all  remedies, 
overrule  the  decision  of  the  legislative  it  is  restored  to  the  immunity  from 
department  of  the  government  unless  suit,  which  belongs  to  it  as  a  political 
a  palpable  error  has  been  committed,  community,  responsible  in  that  par- 
If  a  state  of  facts  could  exist  that  ticular  to  no  superior." 
would  justify  the  change  in  a  rerae<ly  Miller,  Woods,  and  Blatchford,  JJ., 
which  has  been  made,  we  must  pre-  concurred  with  the  chief  justice, 
sumo  it  did  exist,  and  that  the  law  was  Bradley  and  Gray,  JJ.,  concurred  with 
passed  on  that  account.  Munn  v.  lUi-  the  chief  justice  and  with  Matthews, 
nois,  94  U.  S.  113.  We  have  nothing  J.  Field  and  Harlan,  JJ.,  dissented 
to  do  with  the  motives  of  the  legisla-  in  toto,  on  the  ground  that  the  modifi- 
ture,  if  what  they  do  is  within  the  cation  of  the  rome<ly  impaired  the  ob- 
scope  of  their  powers  under  the  con-  ligation  of  the  contract, 
stitntion."  In  Louisiana  r.  Jumel,  107  U.  S.  711, 

Matthews,  J.,  concurred  with  the  it  was  held  "  that  no  state  can  be  sued 
judgment  of  the  court  on  this  ground :  by  a  citizen  without  its  consent,  and  a 
**  I  agree  that  the  state  of  Virginia,  by  contract  by  a  state  cannot  be  enforced 
the  act  of  1871,  entered  into  a  valid    by  coercing  the  agents  and  instrumen- 

»  Supra,   §  474 ;  Whart.  on  Ev.,  §§  «  Rich  v,  Flanders,  39  N.  H.  323 ; 

1238,   1239  a ;  Walker  v.  Whitehead,  Smyth  v.  Balch,  40  N.  H.  363  ;  Wal- 

16  Wall.  317;  Danks  r.  Quackenbush,  thaU  v.  Walthall,  42  Ala.  450.     See 

1  Denio,  128  ;  3  Denio,  594;  1  N.  Y.,  Whart.  on  Ev.,  §  463. 
129,  and  cases  cited ;  Cooley'8  Const. 
Lim.,  288. 
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peculiar  weight  to  presumptions;^  or  shifting  the  evidence ot 
proof;'  or  modifying  the  rule  excluding  parol  evidence  to  vary 

talities  of  the  state,  whose  authority  Pomeroy  in  17  Am.  Law  Rev.  684,  and 
has  been  withdrawn  in  violation  of  the  are,  it  is  insisted,  equivalent  to  an  en- 
contract,  without  having  the  state  it-  dorsement  of  state  repudiation.  Cf, 
self  in  its  political  capacity  a  party  to  reply  in  17  Am.  Law  Rev.,  939. 
the  proceedings.  The  relief  asked  In  Ewell  v.  Daggs,  supreme  court  of 
would  require  the  officers  against  whom  the  United  States,  1883,  it  was  held 
the  process  goes  to  act  contrary  to  the  that  when  a  statute  of  Texas  declared 
positive  orders  of  the  same  supreme  usurious  instruments  void  as  to  the 
political  power  of  the  state,  whose  amount  of  the  interest,  and  a  subse- 
creatures  they  are,  and  to  whicli  they  quent  statute  repealed  all  usury  laws, 
are  ultimately-  responsible  in  law  for  this  repeal  took  away  the  defence  of 
what  they  do.  They  must  use  the  usury  from  existing  contracts,  and 
public  money  in  the  treasury  and  un-  was  valid  under  the  Federal  consti- 
der  their  official  control  in  one  way,  tution.  **  The  repeal  of  such  laws, 
when  the  supreme  power  has  directed  without  a  saving  clause,  operated  re- 
them  to  use  it  in  another,  and  they  trospectively,  so,  as  to  cut  off  the  de- 
must  raise  more  money  by  taxation  fence  for  the  future,  even  in  actions 
when  the  same  power  has  declared  it  upon  contracts  previously  made.  And 
shall  not  be  done.  The  officers  owe  such  laws,  operating  with  that  effect, 
duty  to  the  state  alone,  and  have  no  have  been  upheld,  as  against  all  ob- 
contract  relations  with  the  bondhold-  jections  on  the  ground  that  they  de- 
ers.  Tliey  can  only  act  as  the  state  prived  parties  of  vested  rights  or  im- 
directs  them  to  act,  and  hold  as  the  paired  the  obligation  of  contracts.  Tlie 
state  allows  thein  to  hold.  It  was  never  very  point  was  so  decided  in  the  follow- 
agreed  that  their  relations  with  the  ing  cases :  Curtis  v.  Leavitt,  15  N.  Y. 
bondhohlerH  should  be  any  other  than  9  ;  Savings  Bank  i*.  Allen,  28  Conn.  97; 
as  officers  of  the  state,  or  that  they  Welch  r.  Wadsworth,  30  id.  149;  Au- 
should  have  any  control  over  this  fund  drews  v.  Russell,  7  Blackf.  474  ;  Wood 
except  to  keep  it  like  other  funds  in  r.  Kennedy,  19  Ind.  68;  Town  of  Dan- 
the  treasury  and  jjay  it  out  according  ville  r.  Pace,  25  Grat.  1  ;  Parmelee  r. 
to  law.  Th oy  can  be  moved  through  Lawrence,  48  111.  331  ;  Woodruff  r. 
the  state,  but  not  the  state  through  Scruggs,  27  Ark.  26. 
them."  See  //</ra,  §  532,  on  the  ques-  "And  these  decisions  rest  upon  solid 
tion  of  suability  of  states.  ground.  Independent  of  the  nature  of 
The  two  last  cited  rulings  of  the  forf<'iture  as  a  penalty,  which  is  taken 
supreme   court   are  criticized  by   Mr.  away  by  a  repeal  of  the  act,  the  more 


*  Whart.  on  Ev.,  §  1238.  in  respect  to  past  transactions  even  in 

*  Whart.  on  Ev.,  §§  353  et  seq.;  Cal-  states  whose  constitutions  prohibit  re- 
lahan  i'.  Hurley,  93  U.  S.  387  ;  Hand  trospective  legislation,  see  Fales  r. 
r.  Ballon,  12  N.  Y.  541.  That  legisla-  Wadsworth,  23  Me.  533;  Com.  r.  Wil- 
tion  mo<lifying  the  rules  of  evidence,  liams,  6  Gray,  1  ;  Karney  v.  Paisley, 
provided  it  do«^s  not  extinguish  or  ere-  13  Iowa,  89  ;  Sutton  r.  Fox,  55  Wis. 
ate  causes  of  action,  is  constitutional  531 ;  Howard  r.  Moot,  64  N.  Y.  262. 
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written  engagements;^  or  making  tax  deeds  prima  facie  ev\- 
dence  that  all  the  prior  procedure  was  regular;*  or  curing 

general  and  deeper  principle  on  which  tion  to  carry  ont  the  provisions  of  the 

thej  are  to  be  supported  is,  that  the  act.    Otht^r  stipulations  were  added, 

right  of  a  defendant  to  avoid  his  con-  making  the  engagement  of  the  state 

tract  is  given  to  him  by  statute,  for  with  its  creditors  a  very  explicit  and 

purposes  of  its  own,  and  not  because  it  deliberate  one.     In  Board  of  Liquida- 

affects  the  merits  of  his  obligation ;  tion  v.  McComb,  92  U.  S.  531,  the  su- 

and  that  whatever  the  statute  gives,  preme  court  ai&rmed  a  decree  of  the 

under  such  circumstances,  as  long  as  circuit  court  perpetually  restraining 

it  remains  in  Jieriy  and  not  realized  by  the  board  from  carrying  out  an  act  of 

having  passed  into  a  completed  trans-  the  Louisiana  Legislature  authorizing 

action,  may,  by  a  subsequent  statute,  the  issue  of  a  portion  of  ^he  consoli- 

be  taken  away.     It  is  a  privilege  that  dated  bonds  to  take  up  certain  levee 

belongs  to  the  remedy,  and  forms  no  obligations  of  the  state  not  included  in 

elements  in  the  right  that  inhere  in  the    provisions   of   the    funding    act. 

the  contract.    The  benefit  which  he  After  this  the  state,  by  its  new  const!- 

has  received  as  the  consideration  of  tution,  directed  that  the  funds  which 

the  contract,  which,  contrary  to  law,  had  accumulated  under  the  act  of  1874 

he  actually  made,  is  just  ground  for  should  be  devoted  to  other  purpoees. 
imposing    upon   him,   by  subsequent        Pardee,  C.  J.,  held  that  the  decision 

legislation,  the  liability  which  he  in-  of  the  supreme  court  in  1875  covered 

tended  to  incur.    That  principle  has  the  case,  and  that  the  eleventh  amend- 

been  repeatedly  announced  and  acted  ment  did  not  apply,  and  granted  the 

upon  by  this  court.     Read  v.  Platts-  injunction.     Billings,  D.  J.,  dissented 

mouth,  decided  at  the  present  term,  on  the  ground  that  a  state  was  virtu- 

And  see  Lewis  t*.  McElvain,  IG  Ohio,  ally  the  defendant. 
347  ;  Johnson  v,  Bentley,  id.  97 ;  Trus-        In  Kring  r.  Missouri,  107  U.  S.  221, 

tees  r.  McCaughey,  2  Ohio  State,  155  ;  Miller,  J.,  gives  the  following  illustra- 

Satterlee  r.  Mathewson,  16  S.  k  R.  169  ;  tions  of  laws  of  process  void  as  impair- 

2  Pet.,  380;  Watson  v.  Mercer,  8  id.  ing  the  obligation  of  contracts  : — 
88."    Ibid.  Matthews,  J.  **1.  Which  give  the  debtor  a  longer 

In  Chaffraiz  v.  Board  of  Liquidation,  stay  of  execution  after  judgment.  Blair 

11  Fed.  Rep.  638,  the  facts  were  these  :  t*.  Williams,  4  Litt.  (Ky.)  34 ;  McKin- 

In    1874   the  state  passed   a  funding  ney  v,  Carroll,  5  Mon.  (Ky.)  96. 
act  authorizing  the  issue  of  '*  consoli-         '*  2.  Which  require  on  a  sale  of  his 

dated  bonds"  to  a  certain  amount  for  property  under  execution  an  appraise- 

the  purpose  of  taking  up  the  old  out-  ment,  and  a  bid  of  two-thirds  the  value 

standing    obligations,   at   the  rate  of  so  ascertained.     Bronson  v.  Kinzie,  1 

sixty  cents  on  the  dollar.     The  act  Uow.  311 ;  McCracken  t*.  Uayward,  2 

provided  for  a  state  tax  to  meet  the  id.   608 ;    Sprott    v.   Reid,  3    Greene 

interest    and    principal    of   the    new  (Iowa),  489. 
bonds,  and  created  a  board  of  liquida-        *'3.  Which  allow  a  period  of  red emp- 

»  Gibba  r.  Gale,  7  Md.  76.  den  v.  Cross,  10  Wise.  282;  Wright  r. 

s  Hand  v.   Ballou,    12    NY.   541;  Dunham,  13  Mich.  414. 
Forbes  v,  Ilalsey,  26  N.  Y.  53 ;  Lums- 
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the  defects  in  certain  classes  of  records  so  as  to  make  them 

adnuBsible.^  Statutes,  also,  making  defective  records 
sututea  admissible,  have  been  held  to  be  constitutional.' 
evidence  But^  as  we  have  seen,  statutes  making  evidence 
BtitntkwS"    conclusive,  are  unconstitutional,  as  being  a  violation 

of  the  constitutional  rule  requiring  that  property 
shall  not  be  taken  except  in  due  course  of  law.'  Nor,  accord- 
ing to  the  weight  of  opinion,  is  a  Federal  statute,  requiring 
that  unstamped  documents  shall  not  be  received  in  evidence, 
binding  in  state  courts.*  Statutes,  also,  modifying  the  rules 
of  evidence,  are  not  ex  post  facto  in  respect  to  prior  transac- 
tions prosecuted  as  crimes  unless  they  render  that  criminal 
which  was  not  criminal  before  the  passage  of  the  statute.* 
§  495.  As  has  been  already  stated,  a  state  insolvent  discharge 

does  not  bar  debts  incurred  prior  to  the  statute 
charges  do  authorizing  it;  nor  as  to  subsequent  debts,  does  it 
cHiJeM^of  ^"^^  citizens  of  other  states  unless  validating  such 
other  procedure.*    But  where  there  is  a  contract  between 

two  citizens  of  the  same  state,  one  of  whom  subse- 
quently removes  to  another  state,  the  removal  does  not  relieve 

lion  after  sale.     Lapsley  v,  Brashears,  See  Durkee  v.  Board  of  Liquidation, 

4  Litt.  (Ky.)  58  ;  7  T.  B.  Men.  (Ky.)  103  U.  S.  646 ;  Moore  v.  Holland,  16  S. 

47;    Cargill  r.  Power,   1   Mich.   369;  C.  15;  Home  r.  Slate,  84  N.  C.  362; 

Robinson  v.  Howe,  13  Wis.  341.  McClain  /?.  Easly,  4  Bax.  520 ;  Vance 

**4.  Which  exempt  from  sale  under  v,  Vance,  32  La.  An.  186. 

judgment  for  the  debt  a  larger  amount  '  /'»/ra,   §   667;    Webb   u.   Den,    17 

of  the  debtor's  property  than  was  ex-  How.  576. 

empt  when  the  debt  was  contracted.  '  Webb  v.  Den,  17  How.  576  ;  infra, 

Edwards  v,  Kearney,  96  (U.  S.)  595,  §  567. 

and    the  cases    there  cited  ;    Story's  •  Supra,  §  388 ;  infra,  §   565  ;   East 

Commentary   on   the    Constitution,    §  Kingston  v,  Towle,  48  N.  H.  57 ;  Call 

1385.  r.  Hagger,  8  Mass.  423  ;  Groesbeck  v. 

**  There   are  numerous   similar  de-  Seeley,  13  Mich.  329  ;  Little  Rock  R.  R. 

cisions  showing  that  a  change  of  the  r.  Payne,  33  Ark.  616  ;  and  cases  cited 

law   which   hindered  or  delayed   the  in  Cooley's  Const.  Lim.,  365-9. 

creditor  in  the  collection  of  his  debt,  *  Cooley,  Const.  Lim.,  483 ;  Whart. 

though   it   related    to   the  remedy  or  on  Ev.,  §  697,  and  cases  there  cited, 

mode  of  procedure  by  which  that  debt  •  Supra,  §  474. 

was  to  be  collected,  impaired  the  ob-  «  Supni  §^§  439-440,  et  seg, 
ligation    of   the    contract  within    the 
meaning  of  the  constitution." 
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the  creditor  removing  from  an  insolvent  discharge  by  the  first 
state.  ^ 

1  Stoddard  v,  Hariugton,  100  Mass.  courts.  We  may  say  more  broadlj  that 

87  ;  see  Baldwin  v.  Hale,  1  Wall.  223 ;  the  legislature  has  not  shown  an  inten- 

Guernsey  r.  Wood,  130  Mass.  603 ;  see  tion  to  adopt  a  local  rule  as  to  the  proce- 

Moore  v.  McMillan,  54  Vt.  27,  and  oases  dure  within  its  control,  except  so  far  as 

cited  s»/7ra,  §  446.  it  has  power  to  dispose  of  the  substan- 

In   Mather  v.  Nesbit,  13  Fed.  Rep.  tiverights  in  aid  of  which  the  procedure 

872,  it  was  held  that  the  provision  of  is  set  in  motion.    We  are  speaking,  of 

an  insolvent  law  which  does  not  grant  course,  of  the  statute  affecting  the  pre- 

a  discharge  of  the  debtor  on  surrender  sent  decision.     It  follows  that  unless 

of  all  his  property  to  an  assignee  or  a  the  original  debt  is  merged  in  the  judg- 

receiver,  but  merely  gives  a  priority  to  ment  in  such  a  sense  that  the  debt  and 

creditors  who  will  release  the  debtor  not  merely  this  form  of  it  has  become 

over  those  who  stand  back  and  do  not  subject  to  Massachusetts  law,  we  must 

accept  the  conditions  under  which  his  attribute  the  same  validity  to  the  judg- 

property  passes  to  the  assignee  or  the  ment  that  remains  to  the  debt.    We 

receiver,  and  who  alone  can  receive  think  that  the  debt  is  not  affectedin 

dividends  from  the  estate,  is  not  in  con-  this  respect  by  the  judgment.     A  judg- 

flict  with  the  constitution  of  the  state  ment  does  not  obliterate  the  essential 

or  of  the  United  States.  features  of  the  obligation  on  which  it  is 

In  Murphy  v.  Manning,  134  Mass.  rendered.  Betts  v.  Bagley,  12  Pick. 
488,  it  was  held  that  in  a  suit  on  a  572,  580 :  Choteau  v.  Richardson,  12 
Massachusetts  judgment  on  a  debt  due  Allen,  365  ;  Carpenter  v.  King,  9  Met. 
to  a  citizen  of  New  Jersey,  an  insolvent  511,  516.  Conversely  here,  the  plain- 
discharge  under  the  Massachusetts  sta-  tiff's  claim  before  judgment,  not  being 
tute,  after  the  rendition  of  the  judg-  subject  to  discharge  by  our  laws,  did 
ment,  was  no  defence.  Holmes,  J.,  not  lose  that  characteristic  and  be- 
said  :  "  It  is  not  denied  that  the  original  come  more  infirm  by  the  change,  upon 
debt  would  not  have  been  discharged,  any  ground  of  the  substantive  law. 
Ilsley  V,  Merriam,  7  Gush.  242 ;  Kelley  Wo  think  that  the  weight  of  authority 
V.  Drury,  9  Allen,  27 ;  but  the  distinc-  is  in  favor  of  our  conclusion,  notwith- 
tion  is  taken  that  as  the  plaintiffs  standing  the  dicta  in  Ogden  t*.  Saun- 
have  elected  to  merge  the  debt  in  a  ders,  12  Wheat.  213,  363,  364,  and 
Massachusetts  judgment,  that  judg-  Towne  v.  Smith,  1  Woodb.  &  M.  115, 
ment  at  all  events  must  be  subject  to  the  123;  see  Watson  v.  Bourne,  10  Mass. 
state  laws  and  is  disposed  of  by  the  dis-  337;  Whitney  r.  Whiting,  35  N.  H. 
charge.  A  very  forcible  argument  may  457 ;  Poe  v.  Duck,  5  Md.  1 ;  Brown  v. 
be  made  in  favor  of  such  a  view,  but  we  Bridge,  106  Mass.  563." 
think  there  are  stronger  considerations  In  Conway  t*.  Seamons,  ^5  Vt.,  it 
on  the  other  side,  which  is  also  sup-  was  held  that  a  discharge  under  a 
ported  by  the  weight  of  authority,  state  insolvent  law  does  not  bar  a 
Kelley  v.  Drury  establishes  that  our  in-  debt  contracted  before  its  passage,  the 
solvent  laws  do  not  shut  out  parties  creditor  in  no  way  becoming  a  party  to 
whose  claims  are  not  subject  to  or  dis-  the  proceedings  in  insolvency  ;  and 
charged  by  them  from  access  to  our  state  that  such  debt  is  not  discharged  though 
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§  496.  Marriage  is  not  a  contract  in  the  sense  of 
not  within  the  limitation  before  us,  and  hence  divorces  may  be 
tutionar  granted  by  states  having  jurisdiction  irrespective 
limitation,    ^f  ^y^Q  place  where  the  marriage  was  solemnized.^ 

§  497.  Kor  do  engagements,  made  by  state  or  municipality 

with  public  officers,  constitute  a  contract  withia 

tenure  of      ^^^  purvicw  of  this   limitation.     The  salaries  of 

public  such  officers  may  be  reduced  or  their  terms  of  office 

office . 

closed  by  action  of  legislature,  or  of  municipal 
board,  or  of  constitutional  convention.*  On  the  other  hand, 
a  contract  between  a  state  and  a  private  party,  whereby  he  is 
to  perform  certain  duties  for  a  specific  period,  at  a  stipulated 
compensation,  is  so  far  within  the  protection  of  the  limitation, 
that  he  cannot  be  deprived  of  such  compensation  by  the  repeal 
of  the  statute  under  which  the  contract  was  made.' 

§  493.  A  clause  in  a  state  constitution,  impairing 
stitutionis  a  prior  contract,  stands  in  the  same  position  in  this 
Mmriiml  respect  as  an  act  of  the  legislature,  and  must  equally 
act  of  iwriL  y^®^^  ^^  ^^®  superior  force  of  the  clause  iu  the  cou- 
laturc.  stitution  of  the  United  States.* 


merged  in  a  judgment  rendered  after  277;    Keith  v,   Clark,  97  U.  S.  454; 

the  passage  of  the  act,  and  which  judg-  Lehigh  Valley  R.  R.  v.  Mc Parian,  31 

nient  is  the  basis  of  the  suit  before  the  N.  J.  Eq.  706 ;  Hays  r.  Com.,  82  Fenn. 

court.  St.  517.     And  so  of  city  ordinancvSf 

1  Whart.   Con.  of  Laws,   §§  223  et  Ilestonville  R.  R.  r.  Philadelphia,  S9 

seq,;    see  Roth   r.  Ehman,  107  U.  S.  Penn.  St.  210.     In  Keith  r.  Clark,  97 

319.  U.  S.  454,  a  constitutional  ameudment 

»  Ihitler  v.  Pennsylvania,  10  How.  adopted  in  Tennessee,  in  1866,  provid- 

402;  Warner  v.  People,  2  Denio,  272;  ing  that  notes  of  the  Bank  of  Tennessee, 

Conner  r.  New  York,  1   Selden,  285  ;  issued  during  the  insurrectionary  pe- 

Com.  r.  Bacon,  G  S.  &  R.  522  ;  Com.  riod,   should   he   null   and   void,  and 

?*.  Mann,  5  W.  &  S.  403 ;  McBlair  r.  should  not  be  received  for  taxes,  was 

Bond,  41  Md.  137  ;  Swann  i*.  Buck,  40  held  to  conflict  with  the  charter  of  the 

Miss.  2t)8.  bank,  which  prescribed  that  its  not«« 

'  Hall   V.  Wisconsin,   103  U.  S.   5;  should  be  receive<l  for  taxes,  and  hence 

supra,  §§  477  ft  scq,  that  the  constitutional  amendment  was 

*  Cummings    r.    Missouri,    4  Wall,  invalid. 
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XIX.  Powers  of  Executive. 

§  602.  The  president,  when  acting  as  commander-in-chief 
of  the  army  and  navy  of  the  United  States,  and  of 
the  militia  of  the  several  states  when  called  into  commande 
s(>rvice,^  is  as  much  governed  by  law  as  he  is  when   and  mmtu! 
executing  his  civil  functions,  though  the  law  which 
governs  his  actions  as  commander-in-chief  is  the  law  of  war. 
When  war  ceases  his  extraordinary  ]K)wers  as  commander- 
in-chief  cease  with  it.*    It  is  not  usual  for  him  to  exercise 
personally  his  military  function,  though  this  was  done  by 
General  Washington  during  the  whiskey  insurrection.     The 
ordinary  course  is  for  the  president  to  act  through  the  secre- 
tary of  war.     But  his  action  as  commander-in-chief  is  limited 
to  the  seat  of  war  or  to  military  matters  connected  therewith. 

§  503.  As  is  elsewhere  seen,  it  is  not  within  the  power  of 

congress  to  establish,  even  in  times  of  war,  military 

courts  for  the  trial  of  civilians  for  civil  oftences.   hasno^"^ 

There   is   no  provision   in   the  constitution  which   !"'«'«>•«» 

*  ,  coin- 

authorizes   the  estal)rishmcnt  of  such  a  system  in   nmnder-in- 

war  or  in  peace.     While  war  is  raging  commanding   pensewith 
officers  can   no   doubt   hold   courts-martial   to   try   gy^Jln.* 
offenders  against  belligerent  rights.     When  a  hostile 
territory  is  occupied,  the  president,  as  commander-in-chief, 
may  put  it    under   military  law  until  the  civil  courts  can 
resume  action.*    But  unless  at  such  temporary  catastrophes, 
it  is  not  within  the  ix)wer  of  the  president,  as  commander-in- 
chief,  to  appoint  courts  for  either  the  trial  of  civilians  for 
offences  against  the  state,  or  for  the  determination  of  litigated 
civil  issues.*    The  only  case  in  which  the  president,  as  com- 
mander-in-chief, can  order  the  trial  of  a  civilian  by  court- 
martial,  is  where  a  civilian  is  arrested  as  a  spy,  and  even  in 
this  case  the  party  charged  is  arrested  as  a  belligerent.*    Nor 
do  proclamations  or  orders  of  the  president,  as  commander- 
in-chief,  operate  on  the  civil  relations  of  the  country.' 

^  Const.,  art.  II.,  §  2.  «  See  aupra,  §§  57,  58,  4S7  et  teq»; 

«  Mmigan   V.   llovey,  3    Bisa.    13;     Milligan,  ear  ;?ar/€,  4  WaH.  2. 
supra,  §§  454  et  neq.  '  Pomeroy,  Conpt.  Law,  §  714. 

•  Supra,  §  212.  *  Infra,  §§  584,  589,  593. 
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§  504.  The  term  "cabinet"  is  as  unknown  in  our  own  formal 
legislation  as  it  is  in  that  of  England.^  In  England 
Cabinet  the  cabinet  consists  of  such  hiffh  public  officers, 
of  head!  being  privy  councillors,  as  the  prime  minister  may 
mentsT  designate  for  the  purpose ;  the  prime  minister  being 
virtually  the  nominee  of  the  house  of  commons. 
Our  own  constitution  was  framed  before  the  British  idea  of 
a  "cabinet"  took  the  definite  shape  which  it  now  assumes ;  and 
it  is  therefore  not  strange  that  while  it  is  provided  that  the 
president  "  may  require  the  opinion,  in  writing,  of  the  prin- 
cipal officer  in  each  of  the  executive  departments,  upon  any 
subject  relating  to  the  duties  of  their  respective  offices,"  this 
should  be  the  only  reference  to  an  institution  which  has  exer- 
cised often  a  controlling  influence  on  the  political  destiny  of 
the  land.*  Fortunately  the  framers  of  the  constitution  did  not 
undertake  to  determine  how  many  "departments"  there  should 
be ;  and  at  first  the  heads  of  these  departments  were  the  secre- 
tary of  state,  the  secretary  of  the  treasury,  the  secretary  of 
war,  and  the  attorney-general.  It  was  not  till  many  years 
elapsed  that  the  post-office  and  the  navy  were  added ;  nor  until 
after  another  long  delay  that  we  had  a  department  of  the 
interior.  But  although  not  specifically  established  in  the  con- 
stitution, the  "cabinet,"  immediately  after  the  formation  of 
the  new  government,  came  into  active  existence  as  a  political 
necessity.  So  far  from  the  president's  official  appeals  to  the 
heads  of  departments  being  limited  to  requiring  the  "opinions 
in  writing''  "  upon  any  subject  relating  to  the  duties  of  their 
respective  offices,"  it  was  the  practice  of  President  Washing- 
ton, on  all  matters  of  difficulty,  to  call  together  in  council  the 
heads  of  departments,  and  to  submit  to  their  consideration  all 
important  questions  requiring  executive  action.  When  we 
remember  Washington's  comparative  inexperience  with  the 
details  of  politics,  and  the  peculiar  political  eminence  of  Jef- 
ferson, secretary  of  state,  and  of  Hamilton,  secretary  of  the 
treasury,  it  is  not  to  be  wondered  that  Washington,  desiring 
at  the  outset  all  the  aid  he  could  obtain  in  coming  to  politi- 


*  See   suprOf    §    18;    Dean's  British        •  See  lupra,  §  19. 
Constitution,  88. 
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cal  conclusions,  as  to  which  he  was  always  cautious,  should 
have  made  the  heads  of  departments  a  council  hy  whoso 
opinions,  if  they  agreed,  he  generally  considered  himself  bound. 
This  has  been  often  the  case  with  his  successors. — The  heads 
of  departments,  on  the  other  hand,  no  matter  how  indepen- 
dent they  may  sometimes  have  been,  have  officially  acted  only 
as  the  president's  representatives,  unless  when  in  some  pecu- 
liar cases  a  special  duty  is  imposed  by  cqjagress  on  a  head  of  a 
department  by  name.^ 

§  505.  The  president,  with  the  advice  and  consent  of  two- 
thirds  of  the  senate,  may  make  treaties,  and  such    president 
treaties  form  part  of  the  supreme  law  of  the  land.*   with  advice 

mi  .-^i  I  "1..  1.  *"d  con- 

Ihe  term  treaty  is  to  be  understood  in  its  ordinary   sent  of 
sense,  and   implies   the  cession   or  annexation   of  mak^trea^ 
territory  when  part  of  an   international   arrange-  **®** 
ment  ;*  the  payment  or  reception  of  a  sum  of  money  in  dis- 
charge of  a  claim  ;*  and  the  modification  of  prior  acts  of  con- 
gress bearing  on  the  same  subject  matter.* 

§  506.  A  treaty,  so  far  as  it  transfers  rights  to  territory,  or 
adjusts  disputed  claims,  becomes  the  supreme  law 
of  the  land  from  the  time  of  its  ratification,  over-   somero- 
riding  prior  legislation,  whether  state  or  Federal.*  enforcing;' 
But  both  in  this  country  and  in  England,  money,  j^^g'^^pt^ 
when    required    by  treaty   to   be  paid,   cannot  be   matters  re- 
disbursed  without  legislative  authority.     It   may   legisiatiye 
be  the  duty,  for  instance,  of  the   house  of  repre-    ^**^"- 
sentatives  to  concur  in  making  such  an  appropriation ;  but, 
as  was  the  case  with  Jay's  treaty  in  Washington's  adminis- 
tration, there  may  be  constitutional  objections  raised  which 
may  put  serious  obstacles  in  the  way  of  a  concurrence.     As 

>  Parker  v.  U.  S.,  1  Pet.  293;  Wil-  •  See  mpra,  §  383;    Ilauenstein  i;. 

cox  V.  Jackson,  13  Pet.  498;  Marbury  Lynham,  100  U.  S.  483,  where  it  was 

V.  Madison,  1  Crancli,  137.  held    that    treaties   executed    by   the 

*  Const.,  art  II.,  §  2,  cl.  2.  As  to  Federal  government  with  foreign 
treaties,  see  more  fully,  aupra,  §§  155,  states,  giving  citizens  of  such  states 
383  et  a&j,  power  to  hold  lands,   override  state 

*  Amer.  Fire  Ins.  Co.  v.  Canter,  1  legislation  to  the  contrary ;  see  mpra^ 
Pet.  253.  §  383,  as  to  confliut  between  treaties 


^  Ibid.  and  laws. 

*  See  Garcia  v.  Lee,  12  Pet.  511. 
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yet,  however,  there  has  been  no  caae  in  which  the  appropria- 
tion required  to  carry  out  a  ratified  treaty  has  been  refused  ; 
though  the  right  of  the  house  of  representatives  to  refuse 
assent  when  its  assent  is  required  cannot  well  be  questioned.^ 
What  has  been  said  in  respect  to  appropriations  applies  to  all 
other  stipulations  in  a  treaty  which  require  legislative  action 
for  their  enforcement.  Treaties,  however,  may  be  self-execut- 
ing, in  which  case  tjiey  require  no  legislation  to  put  them 
into  operation.' 

§  507.  The  president,  by  the  last  clause  of  the  second  sec- 

President  ^^^"  ^^  ^^  secoiul  article,  has  "  power  to  grant  re- 
has  power     prieves  and  pardo!)8  for  offences  aerainst  the  United 

to  reprieve     J,      ,  .  «  .  i  .  »»     rm 

and  par-  btatcs,  except  111  cascs  of  impeachment.  The  term 
^^^'  "  pardon"  is  to  be  taken,  being  an  act  of  mercy,  in 

its  most  general  sense,  and  may  be  thus  classified. 

1st.  Pardon  before  conviction.  Such  a  pardon  may  be  granted 
under  the  clause  before  us,  and  precludes  further  prosecution 
for  the  offence.* 

2d.  Pardon  after  conviction.  The  effect  of  this  pardon  is  to 
cancel  the  conviction,  to  remove  the  infamy  and  other  penal- 
ties imposed  by  it,  and  to  rehabilitate  the  person  pardoned  in 
his  former  state.* 

3d.  Aianesiy^\\\\\Q\\  though  technically  distinguishable  from 
pardon  in  the  fact  that  it  is  addressed  to  a  class  and  not  to  an 
individual,  is  to  be  grouped  under  the  term  ''pardon"  in  the 
clause  before  us.  Amnesties,  being  acts  of  peace  and  oblivion, 
are  to  be  construed  with  peculiar  liberality.*  Amnesty  acts, 
however,  growing  out  of  the  late  civil  war,  cannot  be  extended 
to  cover  offences  not  distinctively  connected  with  that  war.* 
An  amnesty  takes  effect  as  a  pardon  from  the  time  of  its  pro- 
clamation.^ 


»  Turner  v.  Baptist  Union,  5  McLean,  goad's  Case,  13  Wall.  156;  and  other 

344  ;  Taylor  v.  Morton,  2  Curt.  454;  cases  cited  Whar.  Or.  PI.  &  Pr.  §  523. 

Metzger,  in  re,  1  Barb.  248.  <  See  Whart.  Cr.  PI.  &  Pr.  §  524. 

«  Opinions  of  Justices,  68  Me.  589  ;  «  U.  S.  v,  Greathouse,  2  Abb.  U.  S. 

supra^  §§  157  €/  seq.  364. 

»  Garland,   ex  parte,  4   Wall.   333  ;  »  State    v.    Haney,  67  N.   C.    467  ; 

Armstrong  r.  U.  S.,  13  Wall.  154;  Par-  Whart.  Cr.  PI.  &  Pr.  525. 

7  Lapeyre  v,  U.  S.,  17  WaU.  191. 
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§  508.  Impeacliraents  are  taken  out  of  the  range  of  the  par- 
doning power  of  the  president;   and  this  is  emi- 
nently proper,  as  impeachments  are  only  for  politi-   mcntsex- 
eal  offences,  and  the  penalties   inflicted   are   only   by^gome*"^ 
political.     In  England  contempts  are  excepted  ;  but   authorities 

r  »  r  r  »  contempts. 

in  this  country  pardons  have  been  held  to  apply  to 
commitments  for  contempt.^ 

§  509.  It  is  settled,  under  the  clause  before  us,  that  a  con- 
dition may  be  attached  to  a  pardon,  and  that,  on  its  ^^^^ 
non-performance,  the  pardon  does  not  take  final  may  be  con- 
effect,  and  the  original  sentence  revives.*  An  ille- 
gal condition  is  inoperative;^  but  this  is  not  the  case  with  a 
condition  that  the  party  pardoned  will  not,  by  virtue  of  the 
pardon,  claim  confiscated  property.* 

§  510.  As  a  general  rule,  pardon  before  sentence  remits  costs 
and  penalties;  though  it  is  otherwise,  when  the  par- 
don comes  after  sentence,as  to  costs  and  penalties  due  before  wn- 
parties  other  than  the  state.     A  pardon,  also,  when   ^^^  ^®- 
issued  after  the  commencement  of  proceedi!igs  in   and  pen- 

.  alties 

which  the  informer's  action  is  in  rem,  does  not  divest 
the  informer's  interest.*    Under  the  confiscation  act,  enacted 
during  the  civil  war,  a  pardon  relieves  from  forfeiture  of  what- 
ever property  would  have  accrued  to  the  United  States.  ® 

§  511.  The  president,  by  the  third  clause  of  the  second  sec- 
tion of  the  second  article  of  the  constitution,"  by    „    ,,    , 

'         -^     President 

and  with  the  advice  and  consent  of  the  senate,  shall   ims  power 
appoint  ambassadors,  other  public   ministers,  and   mentand 
consuls,  judges  of  the  supreme  court,  and  all  other  ""^^^o^*^^- 
oflSccrs  of  the  United   States,  whose  appointments  are  not 


>  MuHee,  in  re,  7  Blatch.  23 ;  Hickey,  ent  punishment  withoat  the  party's 

er;xir/6,  4  Sm.  &  M.  751.  assent,   see  WeUs,  ex  parte,  13   How. 

«  U.  S.  V.  Wilson,  7  Pet.  150 ;  WeUs,  307. 

ex  parte,  18  How.  307;  Osborn  r.  U.  S.,  •  See  cases  cited  in  full  In  Whart.  Cr. 

91  U.  S.  474,  and  other  cases  cited  PI.  &  Pr.,  §  528. 

Wh.  Cr.  PI.  &  Pr.  §  533 ;  and  see  Haym  •  Armstrong's  Foundry,  6  Wall.  766 ; 

V.  U.  S.,  7  N.  &  H.  443.  U.  S.  w.  Padelford,  9  Wall.  531. 

'  Wh.  Cr.  PI.  &  Pr.  §  533.  That    congress    cannot    modify   the 

«  Osborn  v,  U.  S.,  91  U.  S.  474.    That  effects  of  a  pardon,  see  9upra,  §§  388  et 

tlie  power  to  pardon  does  not  involve  »eq, 
power  to  substitute  an  entirely  differ- 
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herein  provided  for,  and  which  shall  be  established  by  law ; 
but  the  congress  may  by  law  vest  the  appointment  of  sach 
inferior  officers,  as  they  think  proper,  in  the  president  alone, 
in  the  courts  of  law,  or  in  the  heads  of  departments.  The 
president  shall  have  power  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  senate,  by  granting  commis- 
sions which  shall  expire  at  the  end  of  their  next  session."  It 
was  no  doubt  intended,  when  this  article  was  framed,  that  the 
president  should  consult  with  the  senate  as  to  appointments 
to  be  made  "with  their  advice  and  consent;"  and  President 
Washington,  at  the  beginning  of  his  administration,  appears  to 
have  endeavored  to  give  this  view  effect.  This,  however,  was 
soon  discovered  to  be  impracticable.  The  senate,  for  a  large 
part  of  the  year,  is  not  in  session ;  and  even  when  in  session, 
it  cannot,  without  great  embarrassment  to  the  executive  as 
well  as  to  itself,  undertake  to  participate  in  the  selection  of 
public  officers.  The  settled  construction  of  the  constitution 
now  is,  that  the  "  advice"  of  the  senate  is  not  to  be  given  until 
the  nomination  is  sent  in. — Whether  removal  from  office  re- 
quires the  consent  of  tlie  senate,  was  for  a  long  time  an  open 
question.^  By  the  act  of  March  2,  1867,  however,  such  con- 
sent was  made  essential  to  a  removal ;  and  the  constitution- 
ality of  this  act  has  not  been  contested. — A  confirmation, 
however,  of  the  appointment  of  a  successor,  is  a  consent  by 
the  senate  to  the  removal  of  his  predecessor.* 

1  Sho  supra y  §  19.  (2)  In  case  the  president  feels  caUed 

■  As   to  inferior  officers,  under  the  upon  to  close  the  services  of  an  officer 

above  clause,  see  U.  S.  v.  Moore,  95  U.  during  recess  of   the   senate,    this   is 

S.  760 ;    U.  S.  V,  Germaiue,  99   U.  S.  effected  by  a  suspension  of  such  offi- 

508.  cer,  which   continues   until  the  close 

The  president  may  remove  an  officer  of  of  the  next  succeeding  session  of  the 

tlie  army  or  navy  by  the  appointment,  senate.    (3)  The  president,  during  the 

withtheconsentofthesenate,  of  hissuc-  recess  of  the  senate,  can  only  fill  such 

cesser.     Blake  u,  U.  S.,  103  U.  S.  227.  vacancies  as  happen  by  death  or  resig- 

The  act  of  1867,  above  noticed,  in  nation, 
respect  to  removals  from  office  contains        On  the  subject  of  President  John- 

the  following  provisions:    (1)  No  re-  son's  removal  of  Mr.  Stanton  as  secre- 

moval  made  by  the  president  shall  be  tary  of  war,  see  Townsend's  Anecdotes 

valid  unless  consented  to  by  the  senate,  of  the  Civil  War,  p.  124. 
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§  512.  Not  only  is  it  a  part  of  the  duty  of  the  president  to 
communicate  his  views  to  congress  as  to  matters  to 
come  before  them  for  legislative  action,  but,  as  we  iif^i^sia- 
have  seen,*  he  has  the  right  to  arrest  by  his  veto  the  Jfone^""*^* 
enactment  of  a  statute ;  and  unless  the  bill  receive, 
after  such  a  veto,  a  majority  of  two-thirds  of  the  members  voting 
in  each  house  (there  being  a  quorum  present),  the  bill  fails  to 
become  a  law.     If,  however,  the  bill  be  not  returned  by  the 
president  within  ten  days,  Sundays  excepted,  after  it  has  been 
presented  to  him,  it  becomes  a  law  in  like  manner  as  if  he 
had  signed  it;  unless  congress,  by  adjournment,  prevent  its 
return.     The  effect  of  this  provision  as  a  check  on  incon- 
siderate legislation,  has  been  already  considered.' 

§  513.    As  has  been  already  seen,  the  president  cannot  be 
restrained  from  or  coerced  to  executive  action  by   prggident 
writs  issuing  from  the  iudiciary  ;  and  on  this  ground   cannot  be 

,1111.         i.  ?  .    controUed 

the  supreme  court  has  held  that  writs  of  mandamus'  by  judicial 
and  injunction,^  addressed  to  the  president,  must  be 
refused.  The  president's  discretion,  in  the  execution  of  the 
laws,  in  other  words,  cannot  be  overruled  by  judicial  action. 
The  mode  of  correcting  errors  made  by  him  in  this  respect  is 
political,  not  judicial ;  the  only  way  of  punishing  him  for 
official  misconduct  is  by  impeachment.'  The  heads  of  depart- 
ments, when  acting  as  the  president's  political  or  confidential 
agents,  are  subject  to  the  same  immunities.  It  is  otherwise, 
however,  when  specific  duties  are  assigned  to  them  by  statute. 
In  the  latter  case,  they  are  subject  to  writs  of  mandamus  or 
injunction.' 


*  Supra^  §  398. 

s  Supra,  §  362.  As  to  time  of  passing 
bin,  see  in/ni,  §§  642-3. 

'  SuprOy  §  391 ;  Marbary  v,  Madison, 
1  Cranoh,  137 ;  Gaines  v.  Thompson,  7 
Wall.  347;  Secretary  v,  McGarrahan, 
9  Wall.  298. 

*  Mississippi  v.  Johnson,  4  Wall. 
475  ;  Georgia  v,  Stanton,  6  Wall.  57. 

»  Supra,  §  399. 

>  Marbary  r.  Madison,  1  Cranch,  137. 
That  an  injunction  cannot  be  granted 


to  restrain  the  president  from  its  ezc- 
cntion  if  alleged  to  be  unconstitutional, 
see  Mississippi  v.  Johnson,  4  Wall. 
475. 

In  Mississippi  v.  Johnson,  ut  sup.f  the 
court  said  :  **  The  congress  is  the  legis- 
lative department  of  the  government, 
and  the  president  the  executive.  Nei- 
ther can  be  restrained  in  its  action  by 
the  judicial  department,  though  the 
acts  of  both,  when  performed,  are,  in 
proper    cases,    subject   to    its    oogni- 
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XX.  Power  op  Judiciary. 

§  516.  By  the  first  section  of  article  three  it  is  provided 

that  "  the  judicial  power  of  the  United  States  shall 

poworof      be  vested  in  one  supreme  court  and  in  such  inferior 

states^ex-^    courts  as  the  congress  may  from  time  to  time  ordain 

tends  to       ^nd  establish.     The  judges,  both  of  the  supreme 

cases  under  o       o     f  r      ^ 

U.S. con-  and  inferior  courts,  shall  hold  their  offices  during 

laws,  and  good  behavior,  and  shall,  at  stated  times,  receive 

cases  oVad^  ^^^^  their  services  a  compensation  which  shall  not  be 

miraityand  diminished  duriuff  their  continuance  in  office."  The 

maritime  .  =*  i-i.-i 

Jurisdiction  sccoud  section  prescribes  that  "the  judicial  power 
Tn  wWoh*  shall  extend  to  all  cases,  in  law  and  equity,  arising 
8tatYs"or^  Under  this  constitution,  the  laws  of  the  United 
states  are  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority  ;  to  all  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls ;  to  all  cases  of 
admiralty  and  maritime  jurisdiction ;  to  controversies  to  which 
the  United  States  shall  be  a  party ;  to  controversies  between 
two  or  more  states,  between  a  state  and  citizens  of  another 
state,  between  citizens  of  different  states,  between  citizens  of 
the  same  state  claiming  lands  under  grants  of  different  states, 
and  between  a  state  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects."  It  will  be  seen  that  this  jurisdiction 
falls  under  two  heads:  firsts  that  of  which  the  subject-matter 
is  the  test  (c,  ^.,  the  construction  of  Federal  constitution  and 
laws),  as  to  the  law  of  which  the  Federal  judiciary  is  supreme ; 
and,  secondly^  that  of  which  the  parties  are  the  test  {e.  g.^  am- 
bassadors and  states),  as  to  which  the  law  it  lays  down  does 
not  necessarily  rule,  except  as  to  the  exact  issue. 

§  517.  The  supreme  court  of  the  United  States  has  original 

jurisdiction   'Mn   all   cases   affecting    ambassadors, 

powers  arc    Other  public  ministers,  and  consuls,  and  those    in 

lobca^^or"   ^^'l^^ch  a  state  shall  be  a  party."     All  other  Federal 

tionedby      judicial    powcrs  may  be   apportioned   by  conjrress 

congress.        "^  *  "^  *^^  "^  ® 

among  such  courts  as  may  be  regarded  by  it  as  best 
fitted  for  the  kind  of  jurisdiction  to  be  exercised  and  the 

zance.''     See  infra,   §   593.     That  the    purely  political,  see  further,  supra,  §§ 
judiciary    cannot    determine    matters     389-390. 
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amount  of  business  to  be  performed.  And  the  statutes  by 
which  such  inferior  courts  are  established  may  be  constitu- 
tionally repealed. 

§  518.  The  specific  grant  of  original  jurisdiction  to  the  su- 
preme court  of  the  United  States  in  cases  concerning   « 
ambassadors,  and  cases  in  which  states  are  parties,  court  has 
has  been  held  to  preclude  it  from  taking  original,  odrinanu- 
as  distinguished  from  appellate  jurisdictioH,  in  all   '^*^'^^°- 
other  cases.^    Thus  it  has  been  held  that  the  court  has  no 
original  jurisdiction  to  grant  a  writ  of  habeas  corpus^  or  a 
writ  of  certiorari  to  a  district  judge  in  an  extradition  case;' 
or  a  writ  of  a  mandamus  to  the  head  of  an  executive  de- 
partment.* 

§  519.  On  all  questions  involving  collisions  between  the 
supreme  court  of  the  United  States  and  the  state   supreme 
courts  with  regard  to  the  relations  of  the  states  to   court  has 

1  1  1       1      .   •  I.    1  final  Jurls- 

the  general  government,  the  decision  ot  the  supreme  diction  in 
court  of  the  United  States  is  final  so  far  as  con-  with^stato** 
cerns  the  specific  suit.'    This  is  plainly  prescribed   pSl^i*'^ 
by  the  constitution,  and  were  it  not  so,  the  country   constitu- 
would  be  plunged  into  disastrous  confusion.    It  does  ties/ and 
not  follow  from  this  that  all  suits  involving  ques-  ^*^*' 
tions  between  the  Federal  and  the  state  systems   must  be 
originally  brought  in  the  Federal  courts.     If  it  were  necessary 
that  such  should  be  the  case,  the  great  mass  of  litigation 
would  be  absorbed  in  the  Federal  courts,  and  state  jurisdiction 
would  be  almost  totally  extinguished.     This  difiiculty  has 
been  avoided  by  retaining  the  rule  limiting  the  jurisdiction 
of  the  Federal  courts  in  the  mode  above  stated,  but  permitting, 
as  will  be  seen,^  suits  to  be  transferred  to  the  Federal  courts 
whenever  the  case  depends  on  the  construction  of  the  consti- 
tution, or  on  the  validity  of  any  legislation.  Federal  or  state, 
or  of  any  action  of  any  Federal  oflicer,  or  on  the  effect  of  any 
treaty  negotiated  by  the  general  government,  supposing  that 
in  such  cases  the  decision  of  the  state  court  is  against  the 

^  Vallandigham,   ex  parte,   1  Wall.  *  Marburj  r.  Madison,  1  Cranoh,  137. 

243.  ^  See  supra,  §§  376  et  $eq. ;  infra,  § 

«  See  Ex  parte  Yerger,  8  Wall.  85.  626. 

s  Metzger,  in  re,  5  How.  176.  'See  infra,  §  521. 
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Federal  government.     And  to  secure  this  right  of  Bopervision 
it  is  provided  that  "  a  final  judgment  or  decree  in  any  suit  in 
the  highest  court  of  a  state  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under,  the 
United  States,  and  the  decision  is  against  their  validity,  or 
where  is  drawn  in  question  the  validity  of  a  statute  or  an 
authority  exercised  under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of  their  validity, 
or  where  any  title,  right,  privilege,  or  immunity  is  claimed 
under  the  constitution,  or  any  treaty  or  statute  of,  or  com- 
mission held  or  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege,  or  im- 
munity specially  set  up  or  claimed  by  either  party,  under  such 
constitution,  treaty,  statute,  commission,  or  authority,  may  be 
re-examined,  and  reversed  or  affirmed  in  the  supreme  court  on 
a  writ  of  error."^    Under  this  statute  there  can  be  no  review 
by  the  supreme  court  of  the  United  States  when  the  decision 
of  the  state  court  is  in  favor  of  the  constitution  of  the  United 
States.     There  must  be  a  decision  against  the  United  States 
to  sustain   the  removal.*     But  a  decision  sustaining  an  act 
may  be  the  subject  of  revision  when  it  is  alleged  that  that  act 
(e.  ^.,  in  the  legal  tender  cases)  was  in  conflict  with  the  Federal 
constitution.' 

§  520.     The  term  "citizen,"  in  the  clause  giving  the  Fed- 
eral courts   jurisdiction  in  suits  between  '* citizens 

II  Citizen  " 

in  the  of  diti'ereiit   states,"   as  well   as   in    the   following 

iiigFed^rai   clauscs,  is  to  bc  undci-stood  in  the  sense  of  "  resi- 


»  Act  of  Sept.  24,  1789. 

•  Gordon  v,  CaUlcleiigh,  3  Cranch, 
268;  Ryan  v,  Thomas,  4  Wall.  603; 
Messenger  v.  Mason,  10  Wall.  507  ; 
Boiling  V.  Lersner,  91  U.  S.  r)94. 

»  Trebilcock  v.  Wilson,  12  Wall.  667. 

The  conflicting  judgment  must  be 
that  of  a  state  court.  A  judgment  bj  a 
territorial  court  cannot  be  revised  on 
this  ground.  Miners'  Bank  r.  Iowa, 
12  How,  1.    The  record,  however,  need 

^90 


not  point  oat  explicitly  the  act  of  con- 
gress or  the  clause  in  the  constitution 
supposed  to  be  invaded.  Furman  r. 
Nichol,  8  Wall.  44.  But  it  must  appear 
that  there  was  such  an  invasion  of 
Federal  rights.  Knox  r.  Bank,  12  Wall. 
379.  If  the  alleged  error  did  not 
operate  to  determine  the  conclusion  of 
the  state  court,  there  is  no  ground  for 
reversal.  Williams  v,  Oliver,  12  How. 
111. 


CHAP.  VI.]  CONSTITUTIONAL   LAW.  [§  520. 

dents."*      A  corporation   in  this  sense  represents  courts jur- 
corporators  who  are  residents  in  the  state  by  which    meana^"' 
the  charter  is  granted.'  "resident." 

>  Shelton  v.  Tiffin,  6  How.  163.  satisfactorily  show  the  citizenship  of 
*  Bank  of  U.  S.  v.  Planters*  Bank,  7  the  parties.  The  complaint  filed  in  the 
Wheat.  904 ;  Ins.  Co.  v,  Francis,  11  state  court  shows  that  the  firm  of  Wm. 
Wall.  210.  In  Grace  v.  Ins.  Co.,  Sup.  R.  Grace  &  Co.,  composed  of  Wm.  R. 
Ct.  U.  S.j  1883,  an  opinion  was  given  Grace,  Michael  P.  Grace,  and  Charles 
hy  Harlan,  J.,  from  which  the  follow-  R.  Flint,  is  doing  business  in  New 
ing  is  extracted : —  York,  and  that  Wm.  R.  Grace  and 
**The  record  in  this  case  presents  a  Charles  R.  Flint  are  residents  of  that 
question  ofjurisdiction  which,  although  state.  The  petition  for  the  removal  of 
not  raised  hy  either  party  in  the  court  the  cause  shows  that  the  defendant  is 
below,  or  in  this  court,  we  do  not  feel  a  corporation  of  the  state  of  Missouri ; 
at  liberty  to  pass  without  notice  ;  Sul-  that  Wm.  R.  Grace  and  Charles  R.  Flint 
livan  V.  Steamboat  Co.,  6  Wheat.  450.  reside  in  New  York ;  and  that  Michael 
As  the  Jurisdiction  of  the  circuit  court  is  P.  Grace  is  a  resident  of  some  state  or 
limited  in  the  sense  that  it  has  no  other  country  unknown  to  defendant,  but 
jurisdiction  than  that  conferred  by  the  other  than  the  state  of  Missouri.  The 
constitution  and  laws  of  the  United  record,  however,  fails  to  show  of  what 
States,  the  presumption  is  that  a  cause  state  the  plaintiffs  are  citizens.  They 
is  without  its  Jurisdiction,  unless  the  may  be  doing  business  in  and  have  a 
contrary  affirmatively  appears ;  Turner  residence  in  New  York  without  neces- 
V.  Bank  of  North  America,  4  Dall.  8 ;  sarily  being  citizens  of  that  state.  They 
£x parte  Smith,  94  U.  S.  455  ;  Robertson  are  not  shown  to  be  citizens  of  some 
V.  Cease,  97  ib.  646.  In  the  last  case  it  state  other  than  Missouri ;  Bingham  t*. 
is  said  that  'where  Jurisdiction  de-  Cabbot,  3  Dall.  382;  Abercronibie  v. 
pends  upon  the  citizenship  of  the  par-  Dupuis,  1  Cranch,  343  ;  Jackson  v. 
ties,  such  citizenship,  or  the  facts  which  Twentyman,  2  Pet.  136;  Sullivan  r. 
in  legal  intendment  constitute  it,  should  Fulton  Steamboat  Co.,  supra;  Horn- 
be  distinctly  and  positively  averred  in  thai  v.  Collector,  9  Wall,  560  ;  Brown 
the  pleadings,  or  they  should  appear  v.  Keene,  sujtra;  Robertson  r.  Cease, 
affirmatively  and  with  equal  distinct-  supra.  It  is  true  that  the  x>etition  for 
ness  in  other  parts  of  the  record ;'  Rail-  removal,  after  stating  the  residence  of 
way  Co.  V,  Ramsey,  22  Wall.  322 ;  the  plaintiffs,  alleges  '  that  there  is, 
Brigos  V.  Sperry,  95  U.  S.  401.  In  and  was  at  the  time  when  this  action 
Brown  v.  Keene  (8  Pet.  112)  it  is  de-  was  brought,  a  controversy  therein  be- 
clared  not  to  be  sufficient  that  Juris-  tween  citizens  of  different  states.*  But 
diction  may  be  inferred  argumenta-  that  is  to  be  deemed  the  unauthorized 
tively  from  averments  in  the  pleadings;  conclusion  of  law  which  the  petitioner 
that  the  averments  should  be  positive,  draws  from  the  facts  previously  averred. 
The  present  case  was  commenced  in  the  Then  there  is  the  bond  given  by  the 
supreme  court  of  New  York,  and  was  defendant  on  the  removal  of  the  cause, 
thence  removed,  on  the  petition  of  the  which  recites  the  names  of  the  firm  of 
defendant,  to  the  circuit  court  of  the  Wm.  R.  Grace  &  Co.,  and  describes  it 
United  States  for  the  eastern  district  as  *  of  the  county  of  Kings  and  state  of 
of  New  York.      The  record   does  not  New  York.'     If  that  bond  may  be  con- 
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§  521.  By  act  of  cougress  suits  may  be  removed  from  state 

to  Federal  courts  in  the  following  cases: — 

CMC*  irlay         (1)  Where  the  suit  is  against  an  alien  or  a  citizen 

J^mTtatr'   of  another  state,  when  it  may  be  removed  on  petition 

u>  Federal     of  the  defendant  I  and  such  removal  may  be  had 

conns.  ,  ,  , 

where  there  is  a  single  defendant  who  is  an  alien 
or  a  citizen  of  another  state/ 

(2)  A  citizen  of  another  state,  when  either  plaintiff  or  de- 
fendant in  a  suit  in  a  state  court,  may  have  the  case  removed 
to  the  Federal  courts  on  filing  an  affidavit  that  he  has  reason 
to  believe  that  from  prejudice  or  local  influence  he  cannot  ob- 
tain justice  in  the  state  court. 

^3)  A  corporation  (other  than  a  banking  corporation  organ- 
ized under  a  law  of  the  United  States)  or  any  member  thereof, 
may,  when  defendant  in  a  state  court,  obtain  a  removal  on  an 
affidavit  that  the  defendant  has  a  defence  under  the  constitu- 
tion, laws,  or  treaties  of  the  United  States. 

(4)  A  defendant  who  cannot  enforce  in  the  state  court  any 
*' civil  right"  granted  to  him  by  the  constitution  of  the  United 
States,  or  who  is  an  officer  of  the  United  States  sued  for  official 
action  as  such,  may  obtain  a  like  removal.'  And  this  right  is 
extended  to  all  suits  or  criminal  prosecutions  brought  in  state 
courts  against  revenue  officers,  or  persons  holding  pro[>erty  ob- 
tained from  such  officers  under  revenue  laws;  or  against  any 
l^rsoiis  wlionhsoever  on  account  of  any  act  done  under  the  laws 
of  congress  respecting  the  elective  franchise.  And  it  has  been 
held  by  the  supreme  court  of  the  United  States  that  under  this 
section  criniinal  prosecutions  for  alleged  ofiences  against  state 

*idcred  as   part  of  the  record  for  the  lias  been  disputed.     This  jurisdiction 

purpose  of  ascertaining  the  citizenship  was  affirmed  by  Deady,  J.,  in  Bennett 

of  the  parties,  the  averment  that  the  v.  Bennett  (Deady,  299),  but  denied, 

)daintif!'s  are  *  of  the  county  of  Kinys  and  witli  the  better  reason,  by  Leavitt, 

jkud  state  of  New  York,'  is  insufficient  J.  (Everts,  ex  parte ^  1  Bond,  197),  and 

to  show  citiz(niship  ;  Bingham  r.  Cab-  Betts,  J.  (Barry  r.  Merceiu,  5  How.  103), 

tmt,  3  Dall.  38*2  ;  Wood  v.  Wagnon,  2  where  Judge  Betts's  decision  was  af- 

Oranch,  9.'*  firmed  on  the  ground  of  want  of  juris- 

Whether   the   Federal   courts    have  diction, 
•urisdiction   in  controversies   between         ^  See  Rev.  Stat.  U.  S.,  §§  639  et  seq, 
Okmiiciled  citizens  of  different  states  in        *  See  Texas  r.  Gaines,  2  Woods,  342. 
Ui«  matter  of  the  custody  of  children 
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laws  may  be  removed  to  the  Federal  courts  when  the  cases 
involve  any  of  the  conditions  above  stated.^ 

(5)  The  privilege  of  removal,  also,  is  given  in  cases  where  a 
personal  suit  is  brought  in  ^l  state  court  by  an  alien  against  a 
civil  officer  of  the  United  States,  who  is  a  non-resident  of  the 
state  in  which  he  is  personally  served  with  process.' 

The  Federal  court  to  which  the  application  for  removal  is 
made  is  the  exclusive  judge  of  the  adequacy  of  the  grounds 
set  forth  for  removal,  which  grounds,  however,  must  appear 
on  record  with  such  sufficiency  as  to  satisfy  the  conditions 
prescribed  by  the  atatute.'  The  right  is  not  affected  by  a  state 
statute  providing  that  suits  of  the  class  in  question  can  only 
be  brought  in  its  own  courts  ;*  nor  by  a  condition  imposed  on 
foreign  corporations  that  before  doing  business  in  a  sfate,  they 
must  waive  the  right  to  remove  suits  to  the  Federal  courts.* 

*  Strauderr.  West  Virginia,  lUO  U.S.  who  found  themselves  involved  in  a 
303  ;  Neal  v.  Delaware,  103  U.  S.  370 ;  suit  in  which  more  than  one  contro- 
and  other  cases  cited  infrUf  §  586.  versy  existed,  and  one  of  which  was 

*  See  Rev.  Stat.  U.  S.,  §  644.  capable  of  being  fully  determined  witli- 

*  Insurance  Co.  v.  Pechner,  95  U.  S.  out  the  presence  of  other  parties  named 
183 ;  Goldwashing  Co.  v.  Keyes,  96  in  the  action,  to  avail  themselves  of 
U.  S.  199.  their  constitutional  right  to  have  their 

*  Railway  Co.  r.  Wliitton,  13  Wall,  separate  controversy  settled  in  a  Fede- 
270.                                                       .  ral  court.     But  the  bill  in  the  present 

"  InsuranceCo.v.  Morse,  20  Wall. 445.  case  seems  to  reveal  only  one  cause  of 

In  New  Jersey  Line  Co.  v.  Trotter,  action,  to  wit,  the  reformation  of  cer- 

U.S.Cir.Ct.  New  Jersey,  1883,  we  have  tain  deeds.     The  several  defendants 

the  following  from  Nixon,  J.:  **  The  se-  are  made  parties    because    they  are 

cond  clause,  §  2  of  the  Removal  Act  of  directly  interested  in  this  single  con- 

1875,  enacts   that  when  in   any  suit  troversy  ;  the  Frankliuite  Steel   Zinc 

pending  in  a  state  court  there  shall  Company,  because  it  claims  an  equit- 

be  a  controversy  which  is  wholly  be-  able  title  to  the  premises  in  dispute ; 

tween  citizens  of  different  states,  and  Curtis,  because  he  holds  the  legal  title 

which  can  be  fully  determined  as  be-  as  trustee ;   and  Trotter,  because  he 

tween  them,  then  either  one  or  more  has  an  immediate  interest  in  defeating 

of  the  defendants   actually  interested  the  attempt  to  reform  the  deeds,  which, 

in  such  controversy  may  remove  said  if  successful,  would  deprive  him  of  the 

suit  to  the  circuit  court  of  the  United  right  as  lessee  of  Curtis  to  enter  upon 

States  for  the  proper  district.     This  the    disputed  premises    to   mine    for 

provision  is  predicated  ui)on  the  fact  franklinite.     Any  court  would  require 

that  actions  are  often  in  their  nature  the  presence  of  all  these  parties  before 

severable  and  frequently  embrace  more  it  would  proceed  to  a  final  decree.     1 

than  one  controversy.     The  object  was  Daniell  on  Ch.  Pr.  (5th  Am.  ed.)  190, 

to  enable  citizens  of  different  states,  n.  5  ;  Story  on  £q.,  PI.,  §  72 ;  Shields  v. 
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§  522.  We  have  already  seen  that  it  has  been  rej>eatedly 

Political  decided  by  the  supreme  court  of  the  United  States, 

questions  that  in  matters  purely  political  and  within  the  con- 

ciaicogni-  gressional  or  executive. sphere,  that  court  will  fol- 

zance.  j^^  ^j^^  j^^^^  ^£  congrcss  or  of  the  executive  as  the 

case  may  be.^  In  matters  of  this  class  it  is  the  duty  of  the 
court,  as  has  been  shown,  to  follow  the  lead  of  the  executive 
or  the  legislative  branch  of  the  government,  whichever  may 
be  charged  with  the  particular  function  ;*  and  for  the  judi- 
ciary to  determine  questions  belonging  properly  to  the  legis- 
lature is  as  much  an  invasion  of  the  constitution  as  it  is  for 
the  legislature  to  determine  questions  belonging  projierly  to 
the  judiciary.* 

§  523.  The  constitution  gives  the  Federal  courts  jurisdic- 
tion, as  we  have  seen,  in  *'all  cases  of  admiralty 
ami'^mari-^     and  maritime  jurisdiction  ;"  and  "  admiralty"  and 
time  juris-     *' maritime"  are,  in  one  sense,  terms  widely  distin- 

diction  to  . 

bedistiu-  guishablc.  Admiralty  jurisdiction  covers  whatever 
concerns  business  on  navigable  waters.^  Maritime 
jurisdiction  covers  all  business  on  the  high  seas.  There  are 
many  cases  of  admiralty  law  (f.  ^.,  proceedings  in  prize  courts, 
and  proceedings  in  rem)  which  could  not  be  instituted  in  com- 
mon law  courts.  There  are  many  cases  of  maritime  jurisdic- 
tion, €,g,y  suits  for  collision,  which  are  as  cognizable  in  com- 
mon law  courts,  though  in  a  difierent  form  of  action,  as  in 
admiralty.^   Much  fluctuation  of  opinion  existed  for  some  time 

Barrow,  17  How.  130;  Ribon  v.  R.  R.,  citizens  of  different  states  from  tbos« 

IG  Wall.  44(J ;  Abbot  v.  Rubber  Co.,  4  on  the  other.*     Holding  this  view  of 

Blatclif.   489.     Calvert   on   Parties   to  the  nature  and  character  of  tlie  action 

SSuits  in  Eq.,  285,  states  that  a  bill  can-  and  being  bound  bj  the  construction  of 

not  be  filed  against  a  lessee  for  the  pur-  the  Removal  Act  in  Barney  v.  Latham, 

pose  of  disputing  the  title  of  the  lessor  103  U.  S.  205,  and  Hyde  r.  Ruble,  supra, 

or  owner  of  the  inheritance  without  I  must  remand  th^  cause.'* 

making  him  a  party.  In  Hyde  v.  Ruble,  '  Supra,  §  389. 

1(>4  U.  S.  407,  the  court,  in  considering  '  Supra,  §§  3b8  et  scg. 

the  clause  on  which  the  present  removal  •  Supra,  §  391. 

is  demanded,  says  :  *  To  enable  a  party  ♦  See  supra,  §  36. 

to  remove  under  this  clause  there  must  *  Story  on  Const.,  §  1G06;  Cooley's 

exist  in  the  suit  a  separate  and  distinct  Int.  Const.  Law,  114  ;  see  The  (reneral 

cause  of  action  in  respect  to  which  all  Smith,  4  Wheat.  438 ;  The  Moses  Taj- 

the  necessary  parties  on  one  side  are  lor,  4  Wall.  411  ;   The   Maggie  Hsm- 
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as  to  the  extent  of  admiralty  jurisdiction  in  the  United  States, 
which  was  once  supposed  to  be  limited  to  tide-water ;  but  it 
is  now  held  by  the  supreme  court  of  the  United  States  that 
that  jurisdiction  extends  to  all  navigable  waters,  though  con- 
fined in  a  single  state,*  as  well  as  to  the  great  lakes  and  their 
navigable  tributaries.'  Even  collisions  on  a  canal  connecting 
great  navigable  thoroughfares  are  within  admiralty  jurisdic- 
tion.' But  the  fact  that  there  is  admiralty  jurisdiction  over 
territorial  waters  does  not  destroy  state  jurisdiction  over  such 
waters.*  "The  admiralty  jurisdiction  of  the  Federal  courts 
has,  within  the  last  few  years,  by  constructions  placed  upon 
it  by  the  Federal  courts,  received  an  immense  increase  in  its 
extent.  Twenty  years  ago  it  was  held  that  jurisdiction  in 
admiralty  was  limited,  in  fact,  to  the  sea-board,  if  not  actually 
to  the  sea ;  it  extended  no  further  on  the  rivers  than  the  tide 
ebbed  and  flowed  in  those  rivers.  It  has  been  held  since  that 
time,  by  the  supreme  court  of  the  United  States,  that  the  admi- 
ralty jurisdiction  extended  to  all  the  navigable  streams;  that 

n\ond,  9  Wall.  435  ;  Leon  r.  Qalceran,  to  i)erform  ;  not  the  place  of  solcmni- 

11   Wall.    185  ;   The  Lottawauua,   21  zation  nor  the  place  of  perforniauce. 

Wall.  558.  Hence,    as    maritime    contracts    have 

*  Jackson  v.  The  Magnolia,  20  How.  been  considered  contracts  to  carry  pas- 
296  ;  The  Uine  v.  Trevor,  4  Wall.  555  ;  songers  on  navigable  waters  (The 
The  Genesee  Chief,  12  How.  443.  The  Muses  Taylor, 4  Wall. 411);  andmarine 
question  of  navigability  depends  upon  insurances  (Ins.  Co.  r.  Dunham,  11 
that  of  customary  trade  and  travel;  Wall.  1);  but  not  contracts  to  build 
The  Daniel  Ball,  10  Wall.  557.  ships  ;  Morewood  r.  Euequist,  23  How. 

8  The  Eagle,  8  Wall.  15.  491.      Torts   committed   on   navigable 

•  Cooley*8  Int.  Const.  Law»  115,  waters  are  said  to  be  always  cogniza- 
citing  Scott  v.  Young  America,  Newb.  ble  in  admiralty  ;  The  Belfast,  7  Wall. 
Adm.  101 ;  The  Oler,  14  Amer.  Law  C24.  And  the  Federal  courts  have 
Reg.  N.  S.  300.  jurisdiction  of  proceedings  in  ran  for 

♦  Wh.  Con.  of  Laws,  §  818  ;  U.S.  v,  a  collision  in  state  territorial  waters  ; 
Bevans,  3  Wheat.  336.  The  Belfast,  ut  supra;  The  Commerce, 

That  the  admiralty  jurisdiction  of  the  1   Black,    574.     Contracts  of  charter 

Federal  courts  is  not  restrained  by  the  party  are  cognizable  even  though  made 

statutory  limitation  imposed  in  Eng-'  abroad  and  to  be  performed  in  a  foreign 

laud.  See  Jackson  r.  The  Magnolia,  20  ship  ;  Maggie  Hammond,  9  Wall.  435. 

How.  296;  The  Commerce,  1  Black,  574;  That  maritime  law,  when  part  of  the 

The  Belfast,  7  Wall.  624;  though  see  common  law,  follows  the  common  law  in 

U.  S.  r.  M'Gill,  4  Dall.  426.     The  test  its  procedure,  see  The  J.  F.  Spencer, 

of  the  jurisdiction,  in  case  of  maritime  3  Ben.  337  ;  Richmond  v.  Copper  Co., 

contracts,  is  the  thing  the  contract  is  2  Low.  315. 
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it  was  a  system  of  laws  intended  to  have  operation  upon  the 
interests  of  navigation,  and  that  whether  that  navigation  took 
place  upon  salt  water  or  upon  fresh  water  was  entirely  imma- 
terial, and  that  the  constitution  of  the  United  States,  when 
it  declared  that  the  courts  of  the  United  States  should  have 
jurisdiction  in  admiralty,  meant  that  they  should  have  juris- 
diction in  all  that  class  of  cases  which  heretofore  had  been 
called  admiralty  cases,  whether  they  grew  out  of  salt-water 
transactions  or  contracts,  or  fresh-water  contracts  and  transac- 
tions."   "Every  steamboat  becomes,  in  regard  to  suits  con- 
cerning its  transactions,  its  contracts,  in  regard  to  torts  com- 
mitted by  its  officers,  subject  to  the  admiralty  jurisdiction  of 
the  Federal  courts."^ 

I  Mr.    Justice  Miller,   South.  Law  bj  the  negligence  of  those  in  charge  of 

Rev.,  April,  1878,  p.  87.  the  Brilliant,  and  not  bj reason  of  anj 

In  the  B  &  C,  District  Court,  N.  D.  fault  of  those  in  charge  of  the  B  &  C. 
Illinois,  November   5,   1883  (18  Fed.        **Thi8  question  of  jurisdiction  was 

Rep.  543) ,  it  was  held  that  a  canal  used  before  the  district  court  of  the  soathem 

by  vessels  engaged  in  interstate  traffic  district  of  New  York  in  the  case  of 

as  a  public  water-way,  though  entirely  Malony  r.  City  of  Milwaukee,  1  Fed. 

within  the  limits  of  one  state  having  Rep.  Gil,  where  it  was  held  that  the 

exclusive  control  of  it,  with  power  in  court  had  jurisdiction  of  this  class  of 

such  state  to  close  it  at  any  time,  is  a  cases.     I  cannot  more  clearly  state  my 

part  of  the  "navigable  waters  of  the  own  conclusion  as  to  the  present  oou- 

United  States,"    and   subject   to    the  dition  of  the  law  on  this  point  than 

jurisdiction  of  admiralty.    The  opinion  by  quoting  from  the  opinion  of  Judge 

on  this  point  by  Blodgett,  J.,  is  as  fol-  Choate  in  that  case: — 
lows  : —  "  *  Without  going  at  large  into  a  dis- 

**  This  is  alibelto  recover  damages  for  cussion  of  the  reasons  for  and  against 

a  collision  which  took  place  between  the  the  jurisdiction,  it  is  enough  for  the 

canal-boat  Brilliant,  owned   by  libel-  disposition  of  the  point  in  this  case  to 

ant,  and  the  steam  canal-l)oat  B  &  C,  say  that,  upon  a  careful  perusal  of  the 

on  the  waters  of  the  Illinois  and  Michi-  opinions   delivered    by    the    supreme 

gan    canal,     about    four    miles    from  court,  which  touch  upon  the  question, 

Bridgeport,  the  evening  of  August  8,  it  seems  tome  that  the  test  established 

1882.     Two  defences  are  urged  : —  for  determining  the  jurisdiction  in  ad- 

"  (1)  That  the  tort  complained  of  is  miralty,  in  a  case  of  alleged  maritime 
not  within  the  jurisdiction  of  admi-  tort,  not  on  tide-water,  is  whether  the 
ralty,  having  occurnnl  on  the  waters  place  in  which  it  was  committed  is  upon 
of  the  Illinois  and  Michigan  canal,  an  the  "navigable  waters  of  the  United 
artificial  water-way,  wholly  within  the  States,"  and  that  an  artificial  water- 
jurisdiction  of  the  state  of  Illinois,  and  way  or  canal,  opened  by  a  stat<»  to  pub- 
constructed  and  controlled  by  the  state,  lie  use  for  purposes  of  commerce,  and 
(2)  That  the  collision  was  occasioned  while,  in  fact,  used  as  a  highway  of 
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§  524.  The  Federal  courts  have  no  jurisdiction,  it  has  been 
held,  over  any  offence  which  is  not  made  specifi- 
cally punishable  by  the  constitution,  laws,  or  trea-  f^r^^^ave 
ties,  of  the  United  States.^  This  has  been  sometimes  no  common 

l&w  luris* 

expanded  into  the  general  statetnent  that  the  Fed-  diction  of 
eral  courts  cannot  resort  to  the  common  law  for  the  stouftory^^ 
definition  of  crimes.      But  this  statement  is  too  jurisdiction 

is  exclusive. 

broad.    That  an  offence,  to  be  punishable  in  a  Fed- 

ei*al  court,  must   be   made  so   by  constitution,  statute,  or 

commerce  between  the  states  of  the  over  torts  committed  on  the  Welland 
Union,  and  between  foreign  countries  canal,  I  can  see  no  reason  or  principle 
and  tlio  United  States,  is  '*  navigable  which  should  deny  such  jurisdiction  of 
water  of  the  United  States,**  within  the  torts  occurring  on  the  waters  of  the 
meaning  of  that  term  as  used  to  define  Illinois  and  Michigan  canal.  The  craft 
and  limit  the  jurisdiction  of  the  admi-  used  upon  this  canal,  although  not  of 
ralty  courts  ;  nor,  as  it  seems  to  me,  is  as  large  tonnage  as  those  usually  navi- 
there  any  force  in  the  suggestion  that  gating  the  Welland  canal,  are  yet  of 
this  proposition  trenches  upon  the  the  tonnage  which  brings  them  within 
rightful  power  and  jurisdiction  of  the  the  cognizance  of  admiralty  courts.  It 
stat«  through  whose  territory  and  by  may  be  urged,  I  think,  with  some  force 
whose  law,  in  force  for  the  time  being,  in  this  case,  that  the  Illinois  and  Michi- 
the  canal  is  so  opened  and  used,  because  gan  canal  is  a  carrying  place  connect- 
theexerciseof  this  jurisdiction  does  not  ing  the  waters  of  the  Mississippi  and 
in  anyway  in  itself  impair  or  affect  the  St.  Lawrence  rivers,  within  the  mean- 
right  of  the  state,  whatever  that  right  ing  of  the  ordinance  of  1787,  and  by 
may  be,  to  withdraw  or  terminate  that  such  ordinance  is  made  a  common  high- 
dedication  of  its  property  to  the  public  way  for  all  citizens  of  the  United  States, 
uses  of  commerce.  At  any  rate,  con-  Another  consideration  wliich  it  seems 
sidering  the  present  state  of  authority  to  me  is  not  to  be  overlooked  in  de- 
and  practice  in  the  courts  inferior  to  termining  the  control  of  admiralty  over 
the  supreme  court,  I  do  not  feel  at  this  water-way,  is  the  fact  that,  al- 
liberty  to  decline  the  jurisdiction.*  though  constructed  by  the  state  of 
**The  same  view  of  the  law  was  Illinois,  the  cost  was  largely  defrayed 
taken  by  Judge  Emmons  in  the  case  of  by  an  appropriation  of  the  public  lands 
The  Avon,  1  Brown,  Adm.  170.  See,  of  the  United  States,  thus  giving  it, 
also,  the  case  of  The  Oler,  14  Amer.  both  by  the  ordinance  and  the  means 
Law  Reg.  300.  And  this  court  has  from  which  it  was  built,  tho  character 
taken  jurisdiction  without  challenge  of  of  a  national  thoroughfare.  The  de- 
several  cases  of  tort  occurring  on  the  fence  as  to  jurisdiction  will  therefore 
Welland  canal.     I  therefore  conclude  be  overruled.'* 

that  this  question  of  jurisdiction  may  '  U.  S.  v.  Hudson,  7  Cranch,  32  ;  U. 

be  considered    as    settled,   until    the  S.   r.  Cruikshank,  92  U.  S.  564,  per 

matter  shall  be  otherwise  adjudged  by  Clifford,    J.,    and   other  cases    cited; 

the  supreme  court  of  the  United  States.  Whart.  Crim.  Law,  8th  ed.,  §  254. 
If  there  is  jurisdiction  in   admiralty 
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treaty,  is  conceded ;  but  this  does  not  preclude  the  Federal 
courts  from  turning  to  the  common  law  for  the  purpose  of 
defining  terms  in  constitution,  statute,  or  treaty,  by  which 
offences  are  designated.  And  that  this  should  be  the  case  ia 
a  prerogative  of  the  judicial  office  inwrought  in  its  nature.^ 
The  Federal  courts,  therefore,  while  resorting  to  statute  to 
know  what  ofiences  are  indictable,  must  resort  to  the  common 
law  to  know  what  the  oftences  thus  made  indictable  mean.* 
— By  the  Revised  Statutes,  §  711,  subs.  1,  the  courts  of  the 
United  States  have  jurisdiction,  exclusive  of  the  courts  of  the 
several  states,  "of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States."  This  modification  of 
the  old  statutes  has  been  held  to  work  an  entire  exclusion  of 
state  jurisdiction  over  offences  against  the  United  States,' 
and  this  has  been  held  to  be  the  case  with  prosecutions  for 
passing  counterfeit  money  •/  and  for  perjury  before  a  Federal 
tribunal.*  It  is  true  that  it  was  at  one  time  supposed  that 
under  an  act  of  congress  giving  power  to  a  state  court  to  try 
offences  against  the  United  States,  such  offences  could  be 
prosecuted  in  a  state  court.^  But  the  preponderating  opinion 
now  is  that  such  a  transfer  of  power  cannot  be  const  it  utionally 
made,  and  that  the  statutes  in  question  can  confer  on  state 
courts  no  jurisdiction  of  otfences  against  the  general  govern- 
ment/    Where,  however,   an    offence   has   two   aspects,  one 

1  5«/)ra,  §§  30,  114.  33;   Com.    r.    Schaffer,   4   DaU.    App. 

«  Whart.  Crim.  Law,  8U1  ed.,  §  253,  xxvi. ;  Bnckwaltcr  i'.  U.  S.,  11  S.  &  R. 

where  tliis  question  is  discussed.   That  193;  State  v.  Biichanaii,  5  liar.  &  J. 

this  is  the  general  rule,  see  Rico  v.  R.  500;  State  v,  Tutt,  2  Baih^y,  44;  Stat<? 

R.,  1  Black,  3()0  ;  McCool  r.  Smith,  1  r.  Wells,  2  Hill,  S.  G.  687. 

Black,  459.  7  Whart.  Crim.  Law,  8th  ed.,  §  2»56: 

*  Houghton,    er  parte,  7  Fed.    Rep.  Hougliton,  v^  parte,  7  Fed.  Rep.  057; 

657  ;  24  Alb.  L.  J.  145.  U.  S.  v,  Stearns,  2  Paine,  300  ;  U.  S.  r. 

«  Ibid.  Cornell,  2  Mason,  60  ;  State  r.  Pike,  15 

'  See  Brown  u.  U.  S.,  14  Am.  Law  N.  H.  83;  Wetherbee  r.  Johnson,  14 
Reg.,  N.  S.  560.  S.  C,  under  name  of  Mass.  412;  Kly  u.  Peck,  7  Conn.  239  ; 
Bridges,  ex  parte,  2  Woods,  428.  That  People  v.  Lynch,  11  Johns.  549  ;  U.  S. 
this  is  within  the  constitutional  power  r.  Lathrop,  17  Johns.  4  ;  Com.  r.  Feely, 
of  congress,  see  Fox  v.  Oliio,  5  How.  1  Va.  Cas.  321  ;  Jackson  r.  Rose,  2  Va. 
410  ;  Com.  v.  Fuller,  8  xMet.  313  ;  Com.  Cas.  34;  State  v,  McBride,  Rice,  400 ; 
r.  Barry,  116  Mass.  1.  People  v,  Kelly,  38  Cal.  145.  That 
8  Houston  V.  Moore,  5  Wheat.  27,  p<^rjury  before  a  state  court  in  natural- 
Washington,  J. ;  U.  S.  r.  Smith,  1  South,  ization  procedure  is  cognizable  before 
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against  the  United  States,  the  other  against  a  state,  each  sov- 
ereign may  prosecute  for  the  aspect  of  the  offence  directed 
against  itself.^  Nor  would  a  Federal  statute  precluding  state 
courts  from  prosecuting  such  aspects  of  an  oftence  as  are  of 
state  cognizance  {e,  ^.,  passing  counterfeit  money  as  cheats  on 
citizens)  be  constitutional.* 

a  court  of  the  state  where  the  false  provide  for  counterfeiting  of  coin  and 

oath  was  taken,  is  affirmed  in  State  v,  passing    of   counterfeit  money,   since 

Whittemore,  50  N.  H.  245 ;  Rump  t;.  these   are   offences   against  the  state, 

Com.,  30  Penn.  St.  475  ;  but  denied  in  notwithstanding  they  may  be  offences 

People  V,  Sweetman,  3  Parker,  C.  C.  against   the   nation    also."      Cooley*s 

358.  Const.  Lim.,  4th  ed.,  25. 

State   ^'functionaries  cannot  accept  That  a  prosecution  for  passing  the 

any  jurisdiction  conferred  on  them  by  money,  with  intent  to  cheat  the  citi- 

the   Federal  government,   unless    the  zens  of  a  state,  does  not  bar  a  prosecu- 

right   to   impose   this    jurisdiction    is  tion  for  passing  counterfeit  money  in 

ceded  by  the  state  to  the  Federal  gov-  a  Federal  court,  see  U.  S.  i;.  Marigold.  9 

ernment.    Otherwise  the  Federal  legis-  How.  U.  S.  560 ;  Moore  v.  Illinois,  14 

lature  could  appropriate  to  itself  the  How.  13. 

time,  the  duty,  and  the  allegiance  of  *  Supra,  §  381 ;  Whart.  Crim.  Law, 

state  officials,  and  thereby  put  them  8th  ed.,  §  2GG ;  Wh.  Cr.  PI.  and  Pr., 

under  its  immediate  control."   Whart.  §  242;  see,  however, //i  re  Brosnahan, 

Crim.  Law,  8th  ed.,  §  266.  Jr.,  18  Fed.  Rep.  63,  and  a  note  thereto 

1  Supra,  §  381 ;  Whart.  Cr.  PI.  and  on  this  point,  ib.  p.  74. 

Pr.,  §  442 ;  Com.  i\  Tenny,  97  Mass.  That  congress  has  power  to  provide 

50;   Com.   r.  Felton,  101   Mass.  204;  for  the  punishment  of  a  guardian  who 

Com.  r.  Barry,  116   Mass.  1;   Jett  v.  embezzles  his  ward's  pension  money, 

Com.,  18  Grat.  933 ;  Sizemore  r.  State,  see  U.  S.  v,  HaU,  98  U.  S.  343. 

3   Head,    26  ;   State   r.    McPherson,    9  In  Houghton,  ex  parte,  7  Fed.  Rep. 

Iowa,  53;  People  r.  Kelly,  38  Cal.  145;  657,  24  Alb.  L.  J.  45   (cited  above). 

State  r.  Brown,  2  Oregon,  221.  the  opinion  was  given  by  Wheeler,  J., 

That  passing  counterfeit  money  may  who  said  : — 

be   thus  prosecuted  in   a  state  court  **  This  is  a  motion  by  the  relator  for 

when  a  cheat  is  practised  on  the  state  a  discharge  on  habeas  corpus  from  im- 

or  its  citizens,  see  Fox  t'.  Ohio,  5  How.  prisonment  in  a  prison  of   the  state, 

410 ;  U.  S.  r.  Marigold,  9  How.   560 ;  under  sentence  of  a  court  of  the  state 

Com.  r.  Fuller,  8  Met.  313  ;  Manley  v,  for  passing  counterfeited  national  bank 

People,  3  Seld.  295  ;  Sutton  v.  State,  9  bills,   on   the  ground   that  the   state 

Ohio,   133 ;  Chess  r.  State,  1   Black f.  court  had  no   jurisdiction    over  this 

198;  Snoddy  r.  Howard,  51  Ind.  569  ;  offence,  and  that  the  imprisonment  is 

Hendrick  v,  Coth.,  5  Leigh,  707;  Jett  contrary  to  the  constitution  and  laws 

V.  Com.,  18  Grat.  933  ;  State  v,  Antonio,  of  the  United  States. 

3  Brev.  562;   State  r.  Tutt,  2  Bailey,  **The    constitution    of   the    United 

44 ;   Harlan  v.  People,  1  Doug.  Mich.  States  provides  : — 

207.  ***  Article    VI.     This    constitution, 

*'The    states    may  constitutionally  and  the  laws  of   the    United  States 
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T*'^'**''''         §  525.  It  is  iu  tlie  power  of  congresa  to  constitaU 
unirta  Way  ,\  "  , 

bacon-         (erritoriul  conrts,  witu  jurisdiction  to  determineall    , 
qu^tinns  in  law  or  equity  whicb  may  anse  in  th«   r 


wbiofc   shall    be    made   ta  pursnanoe    Stftt«B  on  deposit  there,  which  tict  ii  .- 
thontof,    .    .    .    Bhsll  tra  the  aapreme    to  be  expressed  on  their  fux  h;  tlu   ' 
IMF  of   the  land,  and    the  jndgea  in    aignaCures  of  the  treasurer  and  ru^li- 
•TUJ  btatu  shall   be  bound  Iherebj,     ter,  and  the  seal  of  the  treunrj  ntth* 
aajUlng  in  tlis  mnwtilutiiHi  w  lawa  of    Dnitod  StMn.      Bor.   6tat.,   {   SITS.  ' 
mnratateto  tlMaantmrnotirlthiUnd-    nu>7   SM   iMitrltlM   of    the    Unjiid 
lug.*  State*  whleh  mmgrma  has  powir  w  < 

.  "  Qndor  this  piOTlaliHi  the  limiti  of  pa«t«at  ^  ponhWng  (»iuiitprreitiii(.| 
power  betweon  the  United  Stales  and  tham,  and  Um  paadnc  of  n>unt«rl«llt  | 
the  aereral  ■tatea  are  to  be  Miight  far  of  them,  and  an  m  datlarwl  tob*  il  < 
iu  that  eoaatllntion  and  the  lam  of  the  Uw«  of  tho  United  SiAiia.  Sm.  I 
oongreaB  whloh  have  been  made  par-  Stat.,  f  MIS.  Whether  tlip  stale  onirt  i 
■naut  to  lt>  It  prorldei,  artiola  1,  had  JtuiadlaUon  orw  tliis  nffencft  «r  j 
■••etlon  6:  'Tho.oongreM  ihall  haro  not  dapenda  npon  whether  cnugnMi 
power  ...  to  coin  money,  r^nUte  haa  exdodad  that  Jutelintion  or  M 
the  Talno  thereof,  and  of  fitreign  ooln:  it  tothoaaooortavadar  Ihc  Inws  of  Ih* 
...    to  ptorlde  for  the  pnalHhment    stataa. 

of  oonnterfgitlng  the  leonritlei  and  "ThaJwUolaryaot  erf  1780  pmrida^ 
oarrent    eoin  of   the    United  State*.'    aeotion  11  ;— 

This  pravision  extends  to  passlag  "  '  That  the  dnntli  eonrta  ahall  have 
conntMrfpited  coin  aud  Beocritips,  as  ...  exclusive  cogniiauce  of  all  erimw 
well  as  to  couDterfeiting  them.  United  and  offenoee  oogniiable  under  the  an- 
Statea  v.  Marigold,  »  Hon.  ETO.  It  thoritj  of  the  United  Statee,  ezoept 
also  provides,  article  3,  section  2,  that  where  this  act  otherwise  proTidee,  or 
'  the  judicial  power  shall  extend  to  all  the  laws  of  the  United  States  ihill 
cases  in  law  aud  equity  arising  under  otherwise  direct.  .  .  .  '  1  Stat,  it 
this    constitution,    the    laws    of    the    Large,  78. 

United  Slates,  .  .  .  and  fifth  amend-  "  By  the  act  of  April  21,  1806,  pro- 
men  t ;  .  .  .  uor  shall  any  person  be  vision  was  made  for  punishing  oonnter- 
subjeet  for  the  same  offenue  to  be  twice  feiting  of  the  ooin  of  the  United  Statei, 
put  in  jeopardy  of  life  or  limb.'  It  is  and  by  that  of  Febrnary  24,  180T,  to 
well  established  that  congress  may  that  of  forging  notes  of  the  bank  of  the 
exclude  the  jurisdiction  of  the  courts  United  States,  and  by  that  of  llardt 
of  the  states  from  offences  within  the  3,  182S,  for  that  of  forging  oertiHoatet 
power  of  congress  to  punish.  Houston  of  public  stocks  or  other  securities  of 
V.  Hoore,  5  Wheat.  1 ;  The  Moses  Tay-  the  United  States,  counterfeiting  ooln 
lor,  4  Wall.  411 ;  Martin  v.  Hunter,  1  of  the  United  States  and  other  oonn- 
Wheat.  304 ;  Com.  vi  Fuller,  8  Meto.  tries,  and  passing  connl«rfeit  ooin. 
(Moss.)  313  ;  1  Kent's  Com.,  399.  Section  2S  of  the  act  of  1825  provided, 

"  National  banks  are  organized  as  similar  sections  in  each  of  the  other 
under  the  laws  of  the  United  States :  acts  had  done,  that  nothing  in  tfata  aot 
their  bills  are  issued  to  them  by  the  contained  sltall  be  construed  to  deprive 
treasury  department  of  the  United  the  courts  of  the  individual  atalea  of 
States,  secured  by  bonds  of  the  United    jurisdiction  under  the  laws  of  tha  aar- 

600 


OH  A  p.  VI.]  CONSTITUTIONAL  LAW.  [§  525. 

territories  for  which  they  are  appointed.*    The  process  in  such 
courts,  however,  may  be  moulded  by  the  territorial  legislatures.' 

eral  states  over  offences  made  punish-  a  private  special  deposit  in  a  national 

able  by  this   act ;   4  Stat,  at  Large,  bank  by  an  employ^  of  the  bank,  on 

122.  the  ground  that  congress  had  not  pro- 

**  This  provision  expressly  left  to  the  vided  for  that  particular  off^ence ;  Corn- 
states  jurisdiction  of  the  particular  of-  monwealth  v.  Tenny,  97  Mass.  50.  The 
fences  mentioned  in  those  acts,  the  national  bank  acts  were  passed  in  1863 
same  as  if  congress  had  never  exercised  and  1864,  and  provision  was  made  for 
its  powers  to  punish  them.  the  punishment  of  counterfeiting  their 

"A  person  was  convicted  under  a  bills  and  passing  the  counterfeits,  but 
statute  of  Ohio  for  passing  counterfeit  there  was  no  reservation  to  the  state 
coin,  and  the  conviction  was  upheld  in  making  these  provisions.  Without 
as  not  being  contrary  to  the  laws  of  the  Buch  reservation  the  states  had  no 
United  States ;  Fox  v.  Ohio,  5  How.  power  left  to  them  to  supplement  the 
410.  So  under  a  statute  of  Vermont  acts  of  congress  by  legislation  covering 
(State  V.  Randall,  2  Aik.  89),  and  a  the  same  ground ;  Sturges  r.  Crownin- 
statute  of  Massachusetts  (Common-  shield,  4  Wheat.  122 ;  Prigg  v.  Penn- 
wealth  i\  Fuller,  8  Mete.  313).  But  sylvania,  16  Pet.  539. 
upon  demurrer  to  an  indictment  under  "The  statute  of  Vermont,  under 
the  laws  of  New  Hampshire  for  punish-  which  the  relator  was  indicted  and  is 
ishing  perjury  generally,  for  perjury  imprisoned,  was  passed  in  1869.  At 
committed  in  proceedings  under  the  that  time,  and  until  the  adoption  of  the 
bankrupt  act  of  1841,  it  was  held  that  Revised  Statutes  of  the  United  States, 
the  state  court  had  no  jurisdiction  over  June  22,  1874,  there  was  nothing  giv- 
that  offence;  State  v.  Pike,  15  N.  H.  ing  up  to  the  states  the  jurisdiction 
83.  In  Moore  v,  Illinois,  14  How.  13,  which  congress  had  taken  over  this 
the  respondent  was  convicted  of  har-  offence,  or  any  part  of  it.  The  Revised 
boring  and  secreting  a  negro  slave  con-  Statutes  contain  a  title  of  *  Crimes,' 
trary  to  the  statute  of  Illinois.  It  was  in  which  the  provisions  for  punishing 
argued  that  the  state  court  had  no  counterfeiting  national  bank  bills  are 
jurisdiction,  because  the  laws  of  the  placed.  It  also  has  this  general  pro- 
United  States  provided  for  punishing  vision : — 

obstructing  the  owner  of  a  negro  slave        "  *  Section  5328.  Nothing  in  this  title 

in   endeavoring  to  reclaim  him,  and  shall  be  held  to  take  away  or  impair 

concealing   the   fugitive   after  notice ;  the  jurisdiction  of  the   courts  of  the 

but  the  jurisdiction  of  the  state  was  several  states  nnder  the  laws  thereof.* 
maintained  on   the  ground  that  the        "  The  provisions  of  the  judiciary  act 

offences  were  different.  relating  to  the  criminal  jurisdiction  of 

"The  supreme  court  of  Massachusetts  the  circuit  court,  are  brought  into  sec- 

took  jurisdiction  of  an  embezzlement  of  tion  629,  twentieth,  with  the  qualillca- 


1  Clinton  v.  Englebrecht,  13  Wall.        As  to  territories,  see,  further,  supra, 
434.  §§  375,  462  et  seg. 

•  Ilornbuckle  v.  Toombs,  18  Wall. 
648. 
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Federal  §  526.  In  diBCQssing  the  difficalt  qnestion  of  tbe 

vtetenOM^^  relation  of  federal  to  state  law,  it  mast  be  in  the 
and  practice  ^^^  place  remembered  that  there  are  two  difierent 

tion  of  ezolnsive  cognizance  changed  U  reposed,  among  the  Federal  conrti, 

to  *  except  where  it  ia,  or  may  he,  and  ezolnde  that  of  the  atate  conrti, 

otherwise  provided  by  law.'  and  the  latter  would  be  nnneeentry  if 

**  If  these  provisions  were  all,  it  that  of  the  atate  ooarta  waa  not  to  bs 

might  be  said  that  congress  had  ez-  exclnded. 

presslj  withdrawn  the  Jurisdiction  be-  **  The  language  of  the  section  quotod 
fore  taken  of  otfences  mentioned  in  the  from  the  title  on  *  Crimea'  does  not 
title  of  '  Crimes,'  so  far  as  the  states  save  the  Jurisdiction  of  the  oourts  of 
might  choose  to  exercise  similar  Juris-  the  states  orer  the  offences  made  pun- 
diction  through  their  courts.  But  chap-  ishable  hy  that  title,  aa  section  26  of 
ter  12  of  the  title  on  *  Judiciary,'  enti-  tbe  act  of  1825  aaved  it  over  offsnoss 
tied  '  Provisions  common  to  more  than  made  punishable  hy  that  aet*  It  ssjs 
one  court  or  Judge,'  was  placed  in  the  nothing  about  offencee,  as  auoh,  to  ex- 
Revision  and  enacted  as  a  part  of  the  press  or  specify  its  application.  There 
Revised  Statutes.  It  commences  with  are  many  otfenoes  made  punishable  hf 
section  711 : —  that  title— some  of  them  such  as  never 

** '  The  Jurisdiction  vested  in  the  Oould  be  oflenoee  againat  the  laws  of 

oourts  of  the  United  States,  in  the  cases  any  of  the  states ;  some  such  as  the 

and  proceedings  hereinafter  mentioned,  obstructing  the  executive  ofBoen  in  tbe 

shall  be  exclusive  of  the  courts  of  the  performance  of  their  duties,  and  tbe 

several  states :  Firsts  of  all  crimes  and  service  of  the  processes  of  the  courts  of 

offences  cognizable  under  the  authority  the  United  States,  where  the  same  act 

of  the  United  States.'  might  constitute  one  offence  against 

'^  This  provision  was  not  in  the  stat-  the  laws  of  tlie  United  States,  and  an- 

utes  of  the  United  States  anywhere  be-  other  different  offence  against  the  laws 

fore.     It  was  framed  ex  industrial  and  of  the  states.     This  section  of  the  title 

placed  there  for  some  purpose.    It  is  is  general,  and  might  be  applicable  to 

not  merely  the  provision  of  the  judici-  all  these  if  taken  in  its  broadest  sense, 

oiary  act  relating  to  the  jurisdiction  of  It  might  be,  or  be  claimed  to  be,  that 

the  circuit  courts  brought  forward  and  making  any  act  punishable  under  the 

placed  here,  as  well  as  the  chapter  re-  laws  of  congress  would  prevent  the 

lating  to  those  uonrts,  to  express  the  states  from  punishing  a  different  offence 

same  thing  again  in  another  oonnec-  involved  in  the  same  act.    An  assault 

tion  ;  but  it  is  a  different  thing.    That  upon  a  marshal,  to  obstruct  his  ser- 

provision  made  the  jurisdiction  of  the  vice  of  process,  would  be  punishable 

circuit  courts  exclusive  of  all  other  under  this  title  for  the  obstruction,  but 

courts,  Federal  as  well  as  state,  except  not  for  the  assault ;  the  assault  might 

as  otherwise  provided.    This  applies  to  be  punishable  under  the  state  laws,  but 

all  the  courts  of  the  United  States,  and  not  the  obstruction.     The  title  makes 

expressly  excludes,  and  seems  to  be  certaiu  offences  against  the  laws  of  the 

made  expressly  to  exclude,  the  juris-  United  States  punishable.     This  seo- 

diction  of  the  courts  of  the   states,  tion  seems  to  mean  that  making  them 

Both  provisions  are  necessary  to  place  so  punishable  shall  not  prevent  the 

the  jurisdiction  in  these  cases  where  it  states  from  taking  hold  of  any  offence 
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processes  by  which  a  case  can  reach  the  supreme   Mtoexciu- 

tr                      J  ir    ^          8ive]y  state 

court  of  the  United  States.     The  first  process  arises   questioDs. 

which  may  be  involved  that  are  con-  knowing  the  same  to  be  false,  with 
trary  to  the  state  laws,  and  not  cog-  intent  to  defraud  one  Margaret  Mo- 
nizablc  under  the  United  States  laws,  Daniels,  which  is,  in  terms,  a  some- 
and  punishing  them.  And  taken  in  what  different  offence  from  that  made 
connection  with  the  section  making  the  punishable  by  the  laws  of  the  United 
jurisdiction  of  the  United  States  courts  States,  which  consists  merely  in  pass- 
over  offences  cognizable  under  the  au-  ing  such  counterfeited  bill,  knowing  it 
thority  of  the  United  States  wholly  to  be  counterfeited.  R.  S.,  §  5415. 
exclusive  of  the  state  courts,  it  must  The  indictment  appears  to  have  been 
mean  this.  Such  construction  leaves  drawn  according  to  the  statute  in  force 
all  the  sections  standing  operative,  before  the  act  of  1869,  which  made  an 
while  the  other  would  leave  the  one  intention  to  defraud  an  ingredient  of 
declaring  the  jurisdiction  exclusive  in-  the  offence,  but  did  not  in  exact  Ian- 
operative.  The  section  on  *•  Crimes'  is  guage  apply  to  national  banks.  Gen. 
later  than  the  other  in  the  order  of  the  Stat.  Vt.,  678,  §  3.  But  this  section  of 
statutes,  and  might  be  said  to  be  con-  the  general  statutes  was  expressly 
trolling  for  that  reason  ;  but  that  superseded  by  the  act  of  1869,  and  the 
ground  of  inference  is  expressly  re-  element  of  an  intent  to  defraud  was 
moved  by  the  statutes  themselves,  left  out,  so  that  the  offence  made  pun- 
which  provide  that  no  inference  or  ishable  by  the  laws  of  Vermont  was 
presumption  of  a  legislative  construe-  the  passing  such  counterfeit  bill, 
tion  is  to  be  drawn  by  reason  of  the  knowing  it  to  be  counterfeited,  pre- 
title  under  which  any  particular  sec-  cisely  the  same  offence  made  punish- 
tion  is  placed.    Section  5600.  able  by  the  law  of  the  United  States. 

**  The  act  of  passing  these  counter-  The  material  allegations  of  an  indict- 

feited   bills,   made   punishable   under  ment  are   those  which  set  forth   the 

the  statute  of  the  state  under  which  charges  which  are  contrary  to  the  law 

the  relator  was  indicttnl,  might,  and  and  make  up  the  offence,  and  not  those 

often   would,   concur  with    others    to  which  charge  things  not  contrary  to 

constitute   a   cheat    which   would    be  the  law,  however  morally  wrong  they 

punishable  by  laws   of    the  state   of  may  be,  and  which  are  not  necessary 

long  standing  against  obtaining  money  to  constitute  the  offence.     A   plea  of 

or  goods    by   privy  or    false    tokens,  not  guilty  to  this   indictment  would 

Gen.  Stat.  Vt.,  671,  §  23.  only  put  in    issue    the    passing    the 

*'  It  was  upon  this  ground  that  the  counterfeit  bill  knowing  it  to  be  such, 

passing    the    counterfeited    national  and  the  plea  of  guilty  only  confessed 

bank  bill  was  a  mere  private  cheat  as    much.      The    relator,    therefore, 

under  the  laws  of  Virginia,  that  the  stands  convicted  in  the  state  court  of 

conviction  was  upheld  by  the  majority  precisely  an  offence  cognizable  under 

of  the  court  in  Jett  r.  Virginia,    18  the  authority  of   the   United  States, 

Gratt.  933  (7  Am.  Law  Reg.  N.  S.,  260),  and  is  restraint^d  of  his  liberty  under 

cited  at  this  hearing.  that  conviction. 

'*  The  indictment  against  the  relator  **  There    are    respectable    opinions 

does  not  charge  him  with  passing  a  and  weighty  authorities  which  hold 

counterfeited     national     bank     bill,  that  in  the  United  States  there  are 
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from  the  peculiar  character  of  the  matter  of  the  sait,  in 
which  case  the  jurisdictioD  of  the  Federal  coorts  is  necee* 

two  gOTeraments— the  United  States,  bj  ereating  an  offence  and  learing  the 
within  the  sphere  marked  oat  b/  the  states  to  pnnlsh  it  onoe,  and  proTiding 
ecmstitntion,  and  the  soTeral  states —  bj  its  own  laws  to  pnnish  it  again, 
and  that  the  same  act  maj  be  an  "  This  offenoe  appears  to  be  one  OTer 
offence,  and  some  of  them  that  it  m»j  which  the  state  oonrt  had  no  Jnriadie- 
be  the  same  offence,  against  each,  for  tion,  and  the  relator  is  restrained  of 
which  pnnishment  maj  be  inflicted  b/  his  liberty  without  warrant  of  law. 
each,  and  that  the  safety  of  the  ao-  The  next  qaestion  is  whether  he  can 
cosed  from  ezoessire  pnnishment  under  be  reliered  in  this  mode, 
the  two  sjstems  lies  in  the  pardoning  "  In  1867  the  writ  of  kabmt  eorpm 
power,  and  in  the  benignant  spirit  from  the  courts  and  Judges  of  the 
with  which  the  laws  of  each  are  ad-  United  States  was  extended  to  persons 
ministered.  United  States  v.  Wells,  11  In  custodj,  in  riolation  of  the  oonsti- 
Am.  Law.  Reg.  424 ;  Mr.  Justice  Dan-  tution,  or  of  a  law  or  treatj  of  the 
iell  in  Fox  o.  Ohio,  5  How.  410 ;  Mr.  United  SUtes.  R.  S.,  §  753.  The  law 
Justice  Johnson  in  Houston  v.  Moore,  of  the  United  States  was,  and  is,  that 
5  Wheat.  1.  the  relator  should  be  tried  by  the  courts 
<<  That  the  same  act,  constituting  of  the  United  States,  and  not  b/  those 
different  criminal  offences,  maj  be  of  the  state,  and  if  guiltj  that  he 
punished  for  one  under  the  United  should  be  punished  according  to  the 
States,  and  for  another  under  the  laws  of  the  United  States,  and  not 
state,  cannot,  under  the  authorities  under  those  of  the  state  under  which 
before  cited,  well  be  doubted,  and  most  he  is  in  custodj.  This  court  has  Jnris- 
of  the  examples  cited  to  show  that  the  diction  of  the  relator  under  these  pro- 
same  offence  may  be  punished  by  both  Tigions  by  this  writ, 
are  examples  of  that  class.  That  the  *'The  inquiry  into  the  cause  of  his 
states  cannot  make  criminal  offences  confinement  is  not  a  review  of  the  pro- 
out  of  what  the  United  States  makes  ceedings  of  the  state  court.  If  the 
lawful,  nor  against  the  laws  of  the  attention  of  that  court  had  been  called 
United  States,  was  well  settled  in  Prigg  to  this  aspect  of  the  case,  probablj 
».  Pennsylvania,  10  Pet.  539 ;  Tlie  this  proceeding  would  have  been 
Moses  Taylor,  4  Wall.  411 ;  and  other  wholly  unnecessary;  but  the  record 
cases  before  cited.  The  provision  in  shows  that  it  was  not.  The  point  here 
the  constitution  prohibiting  putting  is  not  at  all  that  the  relator  was  not 
twice  in  jeopardy  for  the  same  offence  proceeded  with  in  a  proper  manner  bj 
was  for  the  protection  of  the  people  the  state  court,  but  that  the  oourt  had 
from  oppression.  Houston  i?.  Moore,  5  nojurisdiction  over  him  for  this  offenoe. 
Wheat.  1.  It  may  be  said  that  this  In  such  oases  the  remedy  may  be  by 
only  applied  to  the  tribunals  of  the  habeas  corpus,  £!zparfe  Lange,  18  Wall. 
United  States  ;  but  if  so  it  is  a  restraint  163. 

of  the  courts  under  the  laws  of  con-  '*  Brown  v.  U.  S.,  14  Am.  Law  Reg. 

gress.    Under  it,   congress  could  not  566,  before  Erskine,  J.,  and  afterward 

make   the    same    offence    punishable  before    Mr.   Justice    Bradley,    is    an 

twice.    And  if  congress  could  not  do  authority  that  section  711  gives  exclu- 

this  directly,  it  could  not  indirectly,  sive  jurisdiction  to  the  courts  of  the 
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Barily  dominant  and  absorptive.     This  is  the  case  with  litiga- 
tion as  to  federal  laws  and  treaties,  and  as  to  all  other  matters 

United  States  over  offences  cognizable  Snoddy  v,  Howard,  51  Ind.  411.    The 

under  the    authority  of  the    United  authorities  upon  the  question  are  not 

States,  and  that  habeas  corpus  from  a  uniform,  but  we  decline  to  enter  upon 

Federal   court  or  judge  is   a  proper  a  discussion  of  the  question  as  an  open 

remedy.  one  in  this  state,  further  than  to  notice 

**  This  is  not  a  proceeding  for  reliev-  some  acts  of  congress  bearing  upon  the 

ing  criminals  at  all  from  just  punish-  question,  which  will  be  adverted  to 

ment.     It  is  intended  to  relieve  persons  further  on  in  this  opinion.    We  may 

from  punishment  contrary  to  the  laws  observe,  however,  that  in  the  case  of 

of  the  United  States,   but  not  from  Fox  v.  State  of  Ohio,  5  How.  410,  it 

liability  to  be  punished  according  to  was  hold  by  the  supreme  court  of  the 

those  laws.     If  the  relator  was  still  United  States,  Mr.  Justice  M'Lean  dis- 

liable  to  punishment  according  to  those  senting,  that  the  power  conferred  upon 

laws,  he  would  be  held  by  order  of  congress  by  the    constitution  of  the 

court  until  the  district  attorney  could  United  States  upon  the  subject,  did 

proceed  against  him ;  but  the  offence  not  prevent  the  state-s  from  passing 

for  which  he  has  already  suffered  con-  laws  on  the  same  subject.    The  theory 

siderable    punishment  is    now  appa-  is  explained  by  what  was  said  by  Mr. 

rently  barred  by  the  statute  of  limita-  Justice  Grier  in  the  case  of  Moore  v, 

tions  of  the  United  States.     Therefore  People  of  the  State  of  Illinois,  14  How. 

further  detention  would  be  unavail-  13,  a  case  in  which  Mr.  Justice  M'Lean 

ing.'*  also  dissented.      It  was    there  said : 

On  the  other  hand,  in  Dashing  v.  '*  Every  citizen  of  the  United  States  is 

State,  78  Ind.  357,  we  have  the  fol-  also  a  citizen  of  a  state  or  territory, 

lowing  opinion  of  the  court  delivered  He  may  be  said  to  owe  allegiance  to 

by  Worden,  J. : —  two  sovereigns,  and  may  be  liable  to 

**  The  appellant  was  indicted  in  the  punishment   for  an  infraction  of  the 

court  below  for  the  violation  of  a  law  laws  of  either.    The  same  act  may  be 

of  this  state  by  fraudulently  uttering  an  offence  or  transgression  of  the  laws 

and  publishing  as  true,   *  a  piece  of  of  both.'     The  8th  section  of  article  1 

false,  forged,  and  counterfeit  coin,  re-  of  the  constitution  of  the  United  States, 

sembling,  and  apparently  intended  to  provides  that  *  the  congress  shall  have 

resemble  and  pass  for  silver  coin  of  the  power  to  coin  money,  regulate  the  value 

United    States  of   America,   called  a  thereof,  and  of  foreign  coin,  and  fix  the 

dollar,  which  lawful  coin  was  then  and  standard  of  weights   and    measures, 

there  current  in  the  said  state  of  In-  To  provide  for  the  punishment  of  coan- 

diana.'     Upon  trial  he  was  convicted,  terfeiting  the  securities  and  current 

and  overruling    a    motion  in  arrest,  coin  of  the  United  States.'     The  grant 

judgment  was  rendered  against  him.  of  power  to  congress  by  the  constitu- 

The  only  question  made  here  is  whether  tiou  to  provide  for  the  punishment  of 

a  conviction  can  be  had  in  such  case  in  counterfeiting  the  securities  and  cur- 

a  state  court.     It  has  been  held  in  this  rent  coin  of  the  United  States,  does 

state  from  an  early  period,  that  the  not  of  itself  deprive  the  states  of  the 

states  have  the  power  to  punish  such  right  to  make  such  counterfeiting  a 

offences.  Chess  v.  State,  1  Blackf.  198  ;  crime  against  them,  and  to  punish  it 
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in  respect  to  which  the  Federal  government  is  supreme.     The 

second  process  arises  from  the  peculiar  territorial  position  of 

acoordingly.    That  depends  npon  the  and  that  jurisdiction  was  vested  excla- 

action  of  congn^s.    If  congress,  though  sively  in  the  national  courts  hy  the 

providing  for  the  punishment  of  such  judiciary  act,  and  it  required  another 

counterfeiting  as  a  crime  against  the  act  to  restore  it. 

United  States,  leave  the  several  states        *'  The  state  courts  could  exercise  no 

free  to  make  such  counterfeiting  a  crime  jurisdiction  whatever  over  crimes  and 

against  them  tliev  may  do  so.     This  offences    against    the    United    States, 

subject   is  well   elucidated  hy  Chan-  unless  where,  in  particular  cases,  the 

cellor  Kent,  who  says  :  *  The  judiciary  laws    had    otherwise    provided,    and 

act*  (1780)  *  grants  exclusive  jurisdic-  whenever  such  provision  was   made, 

tion  to  the  circuit  courts  of  all  crimes  the  claim  of  exclusive  jurisdiction  in 

and  offences  cognizable  under  the  an-  the  particular  cases  was  withdrawn, 

thority  of  the   United   Staten,   except  and  the  concurrent  jurisdiction  of  the 

where  the  laws  of  the  United  States  state  courts  eo  instanti  restored,  not  by 

should    otherwise    provide,   and   tliis  way  of  grant  from  the  national  gov- 

accounts  for  the  proviso  in  the  act  of  ernment,  but  by  the  removal  of  a  dis- 

the  iMth  of  February,  1807,  c.  75,  and  ability  before  imposed  upon  tlie  state 

in  the  act  of  the  lOtli  of  April,  181G,  tribunals.'     1  Kent  Com.   (12th  ed.), 

c.  44,  concerning   the   forgery  of  the  398.     It  is  claimed  by  counsel  for  the 

notes  of  the  bank  of  the  United  States,  appellant  that  the   provisions  of  the 

declaring  that  nothing  in  that  act  con-  Revised  Statutes  of  the  United  States  of 

tained  should  be  construed  to  deprive  1879,  take  away  jurisdiction  on  the  sub- 

the  courts  of  the  individual  states  of  ject  from  the  state,  and  vest  the  same 

jurisdiction   under    tlie    laws   of   the  exclusively  in  the  national  tribunals. 

several  states  over  ollences  made  pun-         "  Section  711  of  the  Revised  Statutes 

ishable  by  that  act.     There  is  a  similar  of  the  United   States,  provides   that: 

proviso  to  tlie  act  of  the  21st  of  April,  «  The  jurisdiction  vested  in  the  courts 

180(i,  c.   40,   concerning  the   counter-  of  the  United  States  in  the  cases  and 

feiters  of  the  current  coin  of  the  United  proceedings     hereinafter      mentioned 

States.      Without  these  provisos,   the  shall  be  exclusive  of  the  courts  of  the 

state  courts  could  not  have  exercised  several  states  ;  first  of  all  crimes  and 

concurrent     jurisdiction     over     those  offences  cognizable  under  the  authority 

offences  consistently  with  the  judiciary  of  the  United  States.' 

act  of  1789.     But  these  saving  clauses         ♦'  This,  it  is  claimed,  vests  exclusive 

restored  the  concurrent  jurisdiction  of  jurisdiction  in  the  national  conrts  over 

the  state  courts,  so  far  as   under  the  the  subject.     But  this  section  must  be 

state's  authority  it  could  be  exercised  taken  in  connection  with  section  532S, 

by  them.     There  are  many  other  acts  under  title  70,  the  subject  of  which  is 

of  congress  which  permit  jurisdiction  expresses!  to  be  *  crimes,'  and  in  which 

over  the  offences  therein  described  to  provision  is  made  for  the  punishment 

be  exercised  by  state  magistrates  and  of  such  counterfeiting. 

courts.     This  was  necessary,  because         ♦♦  Section      5328      provides       that, 

the  concurrent  jurisdiction  of  the  state  '  Nothing  in  this  title  shall  bi»  held  to 

courts  over  all  offences  was  taken  away,  take  away  or  impair  the  j  urisdictiou  of 
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the  parties,  as  when  they  are  citizens  of  different  states,  in 

wliich  case  the  jurisdiction  of  the  Federal  courts  is  more  or 

the  courts  of  the  several  states  under  In  Pennsylvania,  in  Com.  v.  Ketner, 

the  laws  thereof.'  92  Penn   St.  372,  it  was  held  that  the 

**  It  is  evident  hy  section  5328,  that  courts  in  that  state  have  not  jurisdic- 
congress  did  not  intend  by  anything  tion  to  try  an  indictment  against  the 
enacted  under  that  title,  to  impair  or  cashier  of  a  national  bank  for  embes- 
take  away  the  right  of  the  several  zling  the  funds  of  the  hank,  such  em- 
states  to  enact  and  enforce  sucli  crimi-  bezzlement  not  l)eing  a  common  law 
nal  laws  as  they  might  think  proper,  offence  or  on^  against  the  statutes  of 
and,  reading  the  two  sections  together,  Pennsylvania.  *Mt  appears,"  said 
it  seems  to  us  to  l>e  clear  that  congress  Paxson,  J.,  '*  by  the  return  to  this 
did  not  intend  by  section  711  to  divest  writ  that  the  relator  is  held  to  answer 
the  states  of  the  right  and  jurisdiction  an  indictment  in  the  court  of  quarter 
to  enact  and  enforce  their  own  criminal  sessions  of  Schuylkill  County,  charging 
laws,  though  the  act  made  criminal  him,  as  cashier  of  the  First  National 
thereby  might  also  be  made  criminal  Bank  of  Ashland,  with  having  embez- 
by  the  laws  of  the  United  States.  It  zled  the  funds  and  property  of  said 
follows  from  these  views  that  the  court  bank.  There  are  three  counts  in  the 
below  had  jurisdiction.  The  counsel  indictment,  each  varying  the  form  of 
for  the  appellant  have  cited  the  case  of  the  charge,  but  not  essentially  chang- 
Sherwood  v.  Burns,  58  Ind.  502,  but  ing  its  substance, 
that  case  differs  radically  from  the  *' It  is  almost  needless  to  say  that  a 
present  one.  There  the  plaintiff  was  habeas  corpus  is  not  a  writ  of  error, 
proceeding  in  a  state  court  to  enforce.  Hence,  if  the  court  below  had  jurisdic- 
not  a  state  law,  but  an  act  of  congress,  tion  of  the  offence,  we  cannot  correct 
viz  :  the  bankrupt  act,  the  courts  of  its  rulings  in  this  proceeding,  however 
the  United  States  being  vested  with  erroneous  they  may  be.  On  the  other 
exclusive  jurisdiction  *  of  all  matters  hand,  it  is  equally  clear  that  if  the 
and  proceedings  in  bankruptcy.'  relator  is  being  prosecuted  for  a  matter 
Here  the  state  was  enforcing  its  own  which  is  not  an  indictable  offence  by 
law."  the  law  of  Pennsylvania,  or  one  over 

Aside  from  this  reasoning,  it  may  be  which  the  court  below  has  no  jurisdic- 

observed  that,  even  supposing  the  re-  tion,  it  would  be  our  right,  as  well  as 

vised  statutes  are  to  be  interpreted  as  our  plain  duty,  to  discharge  him.     No 

taking  from  the  state  courts  all  juris-  authority  is  needed  for  so  obvious  a 

diction  of  counterfeiting  Federal  paper  proposition. 

or  coin,  as  offences  against  the    United  "Embezzlement  by  the  cashier  of  a 

States  J  no  act  of  congress  can  take  from  bank    is    not   a  common  law  offence, 

the  states,  under  the  Federal  constitu-  This  indictment  must  rest  upon  some 

tion,  the  right  to  punish  persons  pass-  statute  of   this  state  or  it  cannot  be 

ing  forged  Federal  paper  or  coin  as  a  sustained.    Has  it  such  support  ?    As 

cheat  directed  against  the  people  of  the  preliminary    to    this    question,   it    is 

state.      The  offences  are  distinct ;  the  proper  to  say  that  section  5209  of  the 

latter  is  an  offence  against  the  state  of  United  States  statutes  provides  specifi- 

which   the  Federal    judiciary  cannot  cally  for  the  punishment  of  cashiers  and 

take  cognizance.     See  sujira,  §  381.  other  officers  of  national  banks  who 
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less  eo5rdinate  with  the  state  courts,  and  is  oonditioned,  not 
by  the  merits  of  the  case,  bat  by  the  mere  accident  of  the  local 

Bhall   be  guiltj  of   embeuliiig  the       "  We  are  ■pared  fmibar  oonnMrt 
iiioneja,  funds,  or  credits  of  Booh  in-  npon  these  sots  for  the  rsason  Hut 
■titutions.     The  relator  was  not  in-  thejhave  no  applioation  to  natloul 
dieted  nnder  this  seotion,  and  ooold  banks*    Neither  of  them  refen  to  Ba> 
not  hare  been  in  a  state  court.    Oar  tional  banks  in  terms,  and  we  mvst 
own  legislation  npon  this  snbject  maj  presnme  that   when   the  Icfislstan 
be  brielij  stated.    We  hare,  first,  the  used  the  words  '  anj  bank,*  that  it 
Crimes  Act  of  1860  (P.  L.  882),  the  referred  to  banks  oraated  undsr  and 
116th  section  of  which  prescribes  and  l^*  Tirtoe  of  the  laws  of  Pennqrlvania. 
punishes  the  offence  of  «nbesslement  The  national  banks  are  the  ersatnws 
bj  anj  iwrson  '  being  an  oi&cer,  direo-  of  another  sorereigntj*     Thsj  wHt 
tor,  or  member  of  an  j  bank,  or  other  created  and  are  now  regnlsted  hf  Ihs 
body  corporate  or  public  companj.*'  acts  of  congress.     When  our  acts  of 
Then  we  hare  the  act  of  Maj  1, 1861  1860  and  1861  were  passed  there  wm 
(P.  L.  516),  entitled  '  A  supplement  no  national  banks,  nor  even  a  lav  Is 
to  an  act  to  establish  a  system  of  free  authorise  their  creation.    When  the 
banking  in  Pennsjlrania,  and  to  se-  act  of  1878  was  psaaed,  congress  had 
cure  the  public  against  loss  from  in-  already   defined   and    punished   ths 
solvent  banks,  approred  31st  Mirch,  offence  of  embesslement  h^  the  oAosn 
I860,'  which  also  prescribes  and  pun-  of  such  banks.    There  waa,  theictei^ 
iahes  embesslement  by  bank  oflloers.  no  reason  why  the  state,  even  if  it  had 
Lastly,  thero  is  the  act  of  12th  of  Jane,  the  power,  should  legislate  upon  the 
1878  (P.  L.  196),  which  amends  the  subject.    Such  legislation  could  onlj 
aforesaid  116th  section  of  the  act  of  produce  uncertainty  and  confusion,  ac 
1860,  by  substituting  a  new  section  in  well  as  a  conflict  of  Jurisdiction.    In 
its    place,   and    Imposing  a  different  addition,  there  would  be  the  possible 
punishment.     This  leaves  the  acts  of  danger  of   subjecting  an  offender  to 
1861  and  1878  as  the  only  ones  which  double  punishment,  an  enormity  which 
could  possibly  support  the  indictment,  no  court  would  permit  if  it  had  the 
It  was  urged,  however,  and  with  much  power  to  prevent  it. 
force,  that  the  act  of  1861  was  only  ''An  act  of  assembly,  prescribiiig 
intended  to  apply  to  banks  organized  the  manner  in  which  the  business  of 
under  the  free  banking  law,  of  which  all  banks  shall  be  conducted,  or  limit- 
it  forms  a  part ;  and  that  as  to  the  act  ing  the  number  of  directors  thereof^ 
of  1878,  the  offence  charged  in  the  in-  could  not  by  implication  be  extended 
dictment  was  committed   prior  to  its  to  national  banks,  for  the  reason  that 
passage.    This  fact  was  formally  con-  the  affairs  of  such  banks  are  ezclu- 
ceded  upon  the  argument,  and  while  sively  under  the  control  of  congress, 
we  might  not  be  able  for  such  reason  Much  less  can  we,  by  mere  implication, 
to  grant  relief  upon  habeas  corpusy  it  extend  penal  statutes,  like  those  of 
furnishes  a  conclusive    reason  why,  1861  and  1878,  to  such  institutions, 
upon  a  trial  in  the  court  below,  the  '*The  offence  for  which  the  relator 
commonwealth    could  derive    no   aid  is  held  is  not  indictable  at  common 
from  the  act  of  1878.  law  or  under  the  statutes  of  Pennsyl* 
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position  of  the  parties.  In  the  first  class  of  cases  the  Federal 
courts  lay  down  an  absolute  system  of  their  own  to  which 
they  compel  obedience.  With  respect  to  the  second  class  of 
cases  the  general  rule  is  that  a  Federal  court,  when  acting  on 
a  case  subject  to  the  laws  of  a  particular  state,  adopts  the  rules 
and  practice  of  that  state  in  all  questions  of  exclusively  state 
concern  ;  and  when  a  state  statute  or  rule  of  law  comes  before 
the  supreme  court  of  the  United  States,  that  court  will  follow 
the  construction  given  to  such  statute  or  rule  by  the  tribunals 
of  such  state  in  all  cases  in  which  there  is  no  conflict  with 
the  constitution  or  the  laws  of  the  United  States.  In  other 
words,  the  states  and  the  United  States  being  distinct  sov- 
ereignties, each  is  the  supreme  arbiter  of  the  meaning  of  its 
own  laws  within  its  own  sphere;  and  as  the  state  courts  accept 
the  construction  given  by  the  United  States  courts  in  all  ques- 
tions arising  under  the  constitution  and  laws  of  the  United 
States,  so  the  United  States  courts  accept  the  construction  given 
by  a  state  court  to  all  questions  arising  under  the  constitution 
and  laws  of  such  state  when  such  questions  do  not  involve  dis- 

7ania.  We,  therefore,  order  him  to  be  charged  npon  hahecu  corptts  for  the 
discharged.'*  reason  that  the  offence  was  not  indict- 
In  Com.  V.  Luberg,  94  Penn.  St.  85,  able  at  common  law,  and  oar  statntes 
it  was  held  by  the  same  court  that  a  defining  and  punishing  the  offence  do 
state  court  has  jurisdiction  of  an  of-  not  apply  to  national  banks.  Here 
fence  committed  by  an  officer  of  a  the  indictment  charges  an  offence 
national  bank  where  the  offence  is  one  which  was  a  crime  at  common  law. 
indictable  at  common  law  ;  and  it  was  In  Commonwealth  t;.  Beamish,  31  P.  F. 
further  held  that  fraudulent  altera-  S.  339,  it  was  decided  that  the  fraudu- 
tion  of,  or  making  false  entries  in  the  lent  alteration  of  a  book  known  as  a 
booksof  a  bank  with  intent  to  defraud,  tax  duplicate  was  forgery  at  common 
is  indictable  at  common  law  as  forgery,  law.  It  is  plain  under  this  authority 
Paxson,  J.,  in  delivering  the  opinion  the  plaintiff  in  error  would  have  been 
of  the  court,  said  :  **  We  are  asked  to  indicted  for  forgery.  The  indictment 
reverse  the  judgment  upon  the  ground  here  is  laid  under  the  statute,  and 
that  the  offence  charged  having  been  does  not  charge  the  offence  of  forgery 
committed  by  an  officer  of  a  national  in  the  technical  manner  required  by 
bank,  it  is  not  the  subject  of  an  in-  the  strict  rules  of  the  common  law ; 
dictment  in  a  state  court.  Common-  but,  as  in  Commonwealth  v.  Beamish^ 
wealth  V,  Eetner,  8  W.  N.  C.  133,  is  good  under  a  criminal  procedure 
was  relied  on  to  sustain  this  position,  act.  That  the  act  of  assembly  does 
Torrey  was  indicted  as  cashier  of  a  not  call  it  forgery  makes  no  difference, 
national  bank,  for  embezzling  the  It  is  the  same  offence.** 
funds  of  the  bank,  and  he  was  dis- 
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tinctively  Federal  issues.^    Such  is  the  general  rule ;  but  it  can- 
not be  denied  that  the  rule  so  imposed  is  subject  to  be  swayed 

I  Livingston  v,  Moore,  7  Pet.  465 ;  and  laws  of  the  United  States  is  re- 
Shelby  r.  Guy,  11  Wheat.  361 ;  Phalen  ceived  by  all  as  the  true  construction  ; 
r.  Virginia,  8  How.  163 ;  Townsend  v.  and  on  the  same  principle,  the  con- 
Todd,  91  U.  S.  452;  Laraborn  r.  Dick-  struction  given  by  the  courts  of  the 
inson  Co.,  97  U.  S.  181 ;  R.  R.  r.  Qaines,  several  states  to  the  legislative  acts  of 
97  U.  S.  697 ;  Railroad  v.  Georgia,  98  those  states,  is  received  as  true,  unless 
U.  S.  359.  they  come  in  conflict  with  the  constitn- 

By  the  34th  section  of  the  Judiciary  tion,  laws,  or  treaties  of  the  United 

Act  of  1789  (Rev.  Stat.  U.  S.,  §  721)  SUtes."    Elmendorfv.  Taylor,  10  Wh. 

it  is  provided  that  **  the  laws  of  the  159. 

several  states,  except  where  the  con-        See  to  the  same  general  effect,  ai 

stitntion,  treaties,  or   statutes  of  the  cases  in  which  the  supreme  court  of 

United  States  otherwise  require  or  pro-  the  United  States  followed  the  decisions 

Tide,  shall  be  regarded  as  rules  of  de-  of  state  courts,  not  as  in  themselves 

cision  in  trials  at  common  law  in  the  right,  but  as  controlling  the  qtiestion 

courts  of  the  United  States,  in  cases  at  issue.  Bell  i'.  Morrison,  1  Pet.  351 ; 

where  they  apply."  Beach  v.  Viles,  2  Pet.  675  ;  Wilkinson 

"  This  Court,"  said  Marshall,  C.  J.,  r.  Leland,  2  Pet.  653  ;  Bank  r.  Dudley, 
**ha8  uniformly  professed  its  disposi-  2  Pet.  492;  Green  v,  Neal,  6  Pet.  291; 
tion,  in  cases  depending  on  the  laws  of  Wheaton  r.  Peters,  8  Pet.  591  ;  Mar- 
a  particular  state,  to  adopt  the  con-  latt  v.  Silk,  11  Pet.  1  ;  Amis  v.  Smith, 
struction  which  the  courts  of  that  state  16  Pet.  303;  Harpending  t7.  Dutch 
have  given  to  these  laws.  This  course  Church,  16  Pet.  455  ;  Bank  v.  Buck- 
is  founded  on  the  principle,  supposed  ingliam,  5  IIow.  317  ;  Luther  r.  Bur- 
to  be  universally  recognized,  that  the  don,  7  How.  1  ;  Nesmith  t*.  Sheldon,  7 
judicial  department  of  every  govern-  How.  812;  Webster  t\  Cooper,  10  How. 
ment,  where  such  department  exists,  448 ;  Beauregard  r.  New  Orleans,  IS 
is  the  appro  priate  organ  for  constru-  How.  497 ;  Conway  v,  Taylor's  Execu- 
ing  the  legislative  acts  of  that  govern-  tor,  1  Black,  604;  Leffingwell  v.  War- 
ment.  Thus,  no  court  in  the  universe,  ren,  2  Black,  699  ;  Seybert  v,  Pitls- 
whirh  professed  to  be  governed  by  burgh,  1  Wall.  272  ;  Nichols  r.  Levy, 
principle,  would,  we  presume,  under-  5  Wall.  433  ;  Provident  Inst.  v.  Massa- 
take  to  say  that  the  courts  of  Great  chusetts,  6  Wall.  611 ;  Randall  i*.  Brig- 
Britain,  or  of  France,  or  of  any  other  ham,  7  Wall.  523;  Richmond  i\  Smith, 
nation,  had  misunderstood  their  own  15  Wall.  429  ;  Walker  v,  Conim.,  17 
statutes,  and  therefore  erect  itself  into  Wall.  648  ;  Aicardi  v.  Alabama  State.  19 
a  tribunal  which  should  correct  such  Wall.  635  ;  Township  i'.  Marcy,  92  L'.S. 
misunderstanding.  We  receive  the  289  ;  Chenning  Canal  Bank  r.  Lowery, 
construction  given  by  the  courts  of  the  93  U.  S.  72  ;  Atlantic,  etc.  R.  R.  Co.  r. 
nation  as  the  true  sense  of  the  law,  and  Hopkins,  94  U.  S.  11 ;  Peik  r.  Railway 
feel  ourselves  no  more  at  liberty  to  de-  Co.,  94  U.  S.  164;  Township  of  E.  0. 
part  from  that  construction  than  to  v.  Skinner,  99  U.  S.  255  ;  Boyd  r,  Ala- 
depart  from  the  words  of  the  statute,  bama,  94  U.  S.  645  ;  Adams  i\  Nash- 
On  this  principle,  the  construction  ville,  95  U.  S.  19  ;  Hall  t*.  Do  Cuir,  95 
given  by  this  court  to  the  constitution  U.  S.  485 ;   Davie  v,  Briggs,  97  U.  S. 
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by  conflicting  considel'ations.  There  are  strong  reasons,  on  the 
one  side,  for  holding  that  in  all  cases  subject  to  the  jurispru- 
dence of  a  state  the  law  of  that  state  should  be  followed. 

(1)  This  is  the  rule  of  private  international  law.  If  it  be 
shown  that  a  particular  case  is  subject  to  the  jurisdiction  of  a 
particular  foreign  state  the  law  of  that  state  is  followed  ;  and 
so  anxious  are  the  courts  to  preserve  this  rule  intact  that  they 
require  the  foreign  law  to  be  proved  to  them  by  experts,  and 
accept  it  when  so  proved  as  binding.*  On  questions  distinc- 
tively subjeqt  to  the  law  of  a  state,  such  state  bears  to  the 
Federal  courts  the  relation  of  a  foreign  country.  This  has  been 
held  to  be  the  case  with  regard  both  to  property  and  to  status  ; 
there  is  no  reason  why  it  should  not  be  held  to  be  the  case 
with  regard  to  contracts. 

(2)  Any  other  view  would  produce  great  confusion.  The 
same  case  would  frequently  depend  for  its  decision  upon  the 
purely  fortuitous  question  whether  the  parties  were  citizens 
of  the  same  or  of  different  states.  And  a  party,  by  chang- 
ing his  domicil,  or  selling  his  claim  to  a  citizen  of  another 
state,  might  change  the  applicatory  law. 

On  the  other  side,  the  following  reasons  may  be  given  for 
the  conclusion  that  in  matters  of  general  mercantile  law  the 
supreme  court  must  adopt  a  consistent  system  of  its  own. 

(1)  Mercantile  law  in  its  general  sense  is  of  federal  concern 
just  as  regulating  commerce  is  of  federal  concern,  and  a  uni- 
form rule  is  as  important  in  one  case  as  in  the  other. 

(2)  The  confusion  arising  from  a  difference  of  jurisprudence 
between  the  supreme  court  and  a  state  as  to  a  particular  case 
is  by  no  means  so  great  as  the  confusion  arising  from  a  dif- 
ference of  jurisprudence  between  successive  rulings  of  the 
supreme  court  itself.  On  the  theory  of  the  supreme  court 
following  its  own  system  we  would  at  least  have  emanating 
from  that  august  tribunal  a  consistent  scheme  of  mercantile 

628;   Orvia  v.  Powell,  98  U.  S.  176;  tion,  will  be  regarded  as  conclusive  by 

Eain  v.  Gibboney,  101  U.  S.  362 ;  Bon-  the  supreme  court  of  the  United  States, 

duraut  v.  Watson,  103  U.  S.  281.  Atlantic  R.  R.  v.  Georgia,  98  U.  S.  359  ; 

Ordinarily  the  judgment  of  the  high-  North  Bennington  Bank  ».  Benning- 

est  court  of  a  state,  to  the  eflfect  that  a  ton,  16  Blatch.  53. 

particular  statute  is  in  conformity  with  '  See  supra,  §§  314  et  seq. 
the  prescriptions  of  the  state  constitu- 
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Uw  M  being  quasi  internatiocal  law.  On  the  theory  of  the 
sapreme  court  following  the  Btata  coarta  on  all  qaeetiona 
which  may  be  subject  to  their  jariapnidciioe,  we  would  be  bereft 
of  BQoh  a  system,  and  the  rnlings  of  the  sopreme  conrt,  on 
matters  in  which  under  oar  federal  system  a  conaisteot  rale  is 
reqaired,  would  present  as  many  shades  of  opinion  aa  there  an 
states  in  the  Union.  Nor  is  this  all.  The  sapreme  coart  of 
the  United  States  would  be  compelled  to  form  its  own  opinion, 
withoQt  guidance  from  the  state  courts,  in  all  cases  arising  in 
the  territories,  or  coming  before  it  under  a  treaty,  or  diatino- 
tively  under  the  federal  constitntionor  laws.  The  decieionaof 
the  supreme  court  of  the  United  States,  therefore,  oa  diapated 
queatione  of  mercantile  law,  would  fall  under  two  general  heads: 
first,  those  adojited  by  it  as  representing  its  own  views; 
■econdly,  those  adopted  by  it  ae  the  month-piece  of  whichever  of 
the  forty  states  it  was  in  which  the  case  arose.  But  here  a  new 
difficulty  comes  a\\  There  are  many  cases  of  mercantile  Uw 
which  involve  the  law  of  more  than  one  state.  The  anpreme 
eourt  of  the  United  States,  therefore,  in  seeking  for  tbe  law 
which  is  to  hind  it,  haa  not  merely  to  explore  the  reports  of 
the  state  supposed  to  have  jurisdiction  in  order  to  know  what 
its  Uw  is,  but  it  hiia  to  settle  the  qaestion,  often  of  all  others 
the  moBt  uncertain,  as  to  which  stHte  it  is  whose  law  binds. 
But  as  in  mercantile  matters  certainty  and  uniformity  of  law 
are  of  firet  importance,  it  is  far  better,  so  it  is  argued,  that  a 
certain  and  uniform  law  should  be  imposed  by  the  supreme 
court  of  the  United  States,  than  that  we  should  he  left  as  we 
would  be  if  that  court  has  to  follow  tbe  lead  in  such  matters 
of  the  state  courts,  without  such  certainty  or  uniformity. 
I  And  if  tbe  state  courts  follow  tlie  lead  of  tbe  supreme  court 
[  of  the  United  States  on  all  matters  of  mercantile  law,  this 
,  obviates  the  objection  based  on  the  mischief  of  giving  jjarties 
a  choice  of  jurisdictions.  We  should  not  only  have  a  uniform 
I  system  of  mercantile  law  throughout  the  United  States,  hut 
I  litigation  would  be  relieved  from  the  discredit  which  arises 
I  when  there  is  an  election,  based  on  residence,  between  confiict- 
I  ing  jurisprudences. 

It  is  not  strange  that  when  the  arguments  for  and  agaioat 
I  the  adoption  of  state  law  in  questions  of  this  class  are  in  anch 
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equipoise,  the  supreme  court  of  the  United  States  should 
have  wavered  in  its  conclusions.  At  first,  when  the  court 
was  comparatively  new  at  its  work,  finding  as  it  did  state 
judiciaries  of  eminence  and  experience  existing  as  established 
institutions,  while  its  own  prerogative  as  the  organizer  of  a 
uniform  system  of  interstate  and  international  law  was  as  yet 
unexercised,  if  not  unrecognized,  it  took  from  the  state  courts, 
as  if  it  were  a  matter  of  course,  the  law  of  such  cases  as  were 
subject  to  state  jurisdiction.  Afterwards,  when  it  accepted, 
in  the  gradual  development  of  national  strength,  the  position 
of  the  final  arbiter  of  constitutional  and  of  international 
law,  and  when  the  number  of  states  had  so  gjeatly  increased 
as  to  proportionally  increase  the  confusion  arising  from  mul- 
tiplicity of  ultimate  appellate  courts,  the  importance  of  estab- 
lishing for  the  Federal  system  a  uniform  rule  became  more 
manifest,  and  the  court  entered  on  a  line  of  rulings  tending 
to  establish  a  uniform  system  of  mercantile  law.*  The 
supreme  court  has  also  held  that  in  equity  cases  not  dis- 
tinctively local  in  character  it  will  follow  a  consistent 
system  established  by  itself;^  an  additional  reason  in  such 
cases  being  that  the  Federal  statute,  above  cited,  requiring 
the  Federal  courts  to  follow  applicatory  state  laws,  applies 
only  to  suits  at  common  law,  and  not  to  suits  in  equity. 
It  has  also  been  held  that  in  such  questions  of  construction 
of  documents  as  are  of  general  interest,  the  court  will  follow 
its  own  specific  system  of  interpretation,  in  preference  to 
that  adopted  by  the  courts  of  a  state  having  jurisdiction;* 
though  when  the  construction  of  a  will  has  been  settled  by 

*  See  Swift  v,  Tyson,  16  Pet.  1  ;  Rail-  nicipal  bonds  (Venice  v.  Murdoch,  92 

road  Co.  v.  Bank,  102  U    S.  14,   and  U.  S.  494)  ;  and  even  to  suits  for  neg- 

cases  there  cited.     It  was  held  that  ligence.     Chicago  v.  Robbins,  2  Black, 

even  a  statute  of  a  state  does  not  bind  418. 

a  case  of  mercantile  law,  arising  in  such  •  Robinson  v,  Campbell,  3  Wheat, 
state,  where  the  suit  is  brought,  in  con-  212 ;  Boyle  v.  Zacharie,  6  Pet.  648 ; 
sequence  of  the  distinctive  citizenship  Livingston  v.  Story,  9  Pet.  632.  That 
of  one  of  the  parties,  in  a  Federal  court,  this  is  not  the  case  in  matters  of  an  ex- 
Watson  f.  Tarpley,  17  How.  517.  Thef  clusively  local  character,  see  Ewing  v. 
rule  has  also  been  applied  to  insurance  St.  Louis,  5  Wall.  413. 
cases;  (Carpentier  t'.  Ins.  Co.,  16  Pet.  '  Foxcroft  v.  Mallett,  4  How.  333; 
495  ;  Gloucester  Ins.  Co.  i;.  Younger,  2  Thomas  r.  Hatch,  3  Sumn.  170;  Laue 
Curt.  322);  to  suits  on  coupons  on  mu-  v.  Vick,  3  How.  464. 
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the  oourta  of  the  testator's  doinicil,  this  will  not  be  departed 
from  by  the  Federal  coarts.*  Between  the  two  positioiii 
above  stated,  an  intermediate  view  has  been  expressed.  At 
is  elsewhere  seen^  it  is  maintained  by  Bavigny  that  a  oontfact 
absorbs  into  itself  the  local  law  to  which  the  parties  makinj; 
it  understood  it  to  be  subject  at  the  time  it  is  made;  and  tbii 
local  law  is,  nnder  ordinary  circumstances,  the  law  of  the  place 
in  which  they  are  at  the  time  domiciled.  Something  like  this 
is  the  following  position  taken  by  Ohief  Justice  Waite:  ^Tbe 
true  rule  is  to  give  a  change  of  judicial  construction  in  reBpeei 
to  a  statute  the  same  effect  in  its  operation  on  contractntl 
rights  that  would  be  given  to  a  legislative  amendment,  that 
is  to  say,  make  it  prospective,  but  not  retroactive.''' 

If  the  distinctions  above  taken  are  correct,  the  supreme  court 
of  the  United  States  will  not  consider  itself  bound  in  the  fol- 
lowing instances  by  the  decision  of  the  court  of  a  state,  having 
either  coordinate  or  primaryjurisdiction  of  the  litigated  case:^ 

1^^  Where  the  question  is  one  involving  a  conatruction  61 
the  Federal  constitution  or  of  Federal  law. 

1  Henderson  v.  Griffin,  5  Pet.  151.  Wall.  175;  Meyer  v.  Masca tine,  1  Wall. 

On  the  other  hand,  the  interpretation  384 ;   Thompson  v.  Lee  Co.,  3  Wall, 

given  by  a  state  court  to  a  statute  of  a  327  ;  Mitchell  r.  Burlington,  4  WalL 

state  will  be  followed  by  the  Federal  270;  Chicago  v.  Sheldon,  9  Wall.  50; 

courts  when  such  interpretation  is  de-  Warren   v,  Marcy,  96  U.  S.  96.    See 

finitely  settled.  Suydam  v.  Williamson,  Eoshkonong  v.  Burton,  104  TJ.  S.  668, 

24  How.  427.    Chief  Justice  Marshall  where  it  was  held  that  a  declaratory  sta- 

went  so  far  as  to  continue  an  argument  tute,  giving  a  particular  construction  to 

as  to  the  construction  of  a  state  law,  a  prior  statute,  could  not  affect  antece- 

when  he  was  informed  that  the  ques-  dentcontracts;  seextipra,  §479.  InBati 

tion  was  then  pending  before  a  state  v.  Muscatine,  8  Wall.  575,  the  court 

court;  his  object  being  to  obtain  the  said  :'*  We  are  of  opinion  that,  underthe 

decision  of   the  state  court  as    that  statutes  of  Iowa  in  force  when  the  con- 

which  was  to  rule  the  case.     Bank  v,  tract  was  made,  the  relator  is  entitled 

Dudley,  2  Put.  492  ;  Springer  v.  Foster,  to  the  remedy  he  asks,  and  that  bis 

2  Story,  383  ;  and  Christy  v.  Pridgeon,  right  can  no  more  be  taken  away  by 

4  Wall.  196  ;  Davie  v»  Briggs,  97  U.  S.  subsequent  judicial  decision  than  by 

628.  subsequent  legislation.     It  is  as  much 

That  the  supreme  court  will  not  re-  within  the  sphere  of  our  powers  and 

view    the    decision    of   a  state  court  duties  to  protect  the  contract  from  the 

affirming  a  foreign  divorce,  see  Roth  r.  former  as  from  the  latter,  and  we  are 

Ehman,  107  U.  S.  319.  no  more  concluded  by  one  than  by  the 

*  Douglass  bo,   V,  Pike,  101  U.  S.  other.*'    And  see  on  this  point  discus- 

677 ;  following  Gelpcke  v.  Dubuque,  1  sion,  supra,  §  480. 
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2d.  Where  the  question  is  one  of  international  or  interstate 
law,  or  one  involving  matters  of  mercantile  law,  or  of  equity, 
which  have  an  international  or  intei'state  scope,  or  one  of  con- 
struction of  documents  involving  general  principles  settled  by 
the  supreme  court. 

Sd.  Where  the  question  relates  to  the  obligation  of  a  con- 
tract entered  into  in  accordance  with  state  law,  which  law  the 
state  has  subsequently  changed. 

4th.  Where  the  contract  was  made  in  conformity  with  a 
construction  given  by  the  supreme  court  of  the  United  States, 
in  which  case  that  court  will  not  reverse  its  ruling  because  a 
state  court  has  intermediately  decided  differently.*  For  this 
line  of  decisions,  also,  the  reason,  as  we  have  seen,  may  be 
given  that  as  parties  may  be  assumed  to  incorporate  in  their 
contracts  the  meaning  assigned  by  the  applicatory  law,  to 
change  such  law  so  as  to  modify  the  contract  contravenes  the 
constitutional  limitation. 

bth.  But  in  criminal  cases,  not  involving  Federal  law,  the 
Federal  courts  will  follow  the  rulings  of  the  court  of  the  state 
in  which  the  oftence  was  committed.' 

*  Supra,  §  480 ;  Rowan  r.  Runnels,  duly  taken  place,  and  the  authority 

6  How.  134 ;  Sims  v,  Hundley,  6  How.  given.     It  was   alleged   by  the  town* 

1  ;   though  see  Fairchild  r.  Gallatin,  that  the  election  was  irregular,  and  it 

100  U.  S.  47 ;  Roberts  v,  BoUes,  101  was    held    by   the  supreme  court  of 

U.  S.  120.  Illinois  that  this  was  a  good  defence; 

«  Boyd  V,  Alabama,  94  U.  S.  645.  Lippincott  v.  Pana,  92  HI.  24.     The 

See  on   the  topic  of  this  section  the  supreme  court  of  the  United  States 

article  by  Mr.  Wm.  M.  Meigs,  of  Phila-  held  that  bonds  in  such  case  were  valid 

phia,  already  noticed,  in  the  American  in  the  hands  of  a  hona  Jide  holder,  and 

Law  Review  for  1883,  pp.  451  et  seq.  that  the   holder  of  negotiable   bonds 

By  Rev.  Stat.,  §  858,  the  state  law  as  issued  to  bearer  was  presumed  to  be  a 

to  competency  of  witnesses   is   to  be  hona  Jide  holder.    **  It  is,"  said  Woods, 

followed  in  all  cases  when  not  other-  J.,  giving  the  opinion,  'insisted  that 

wise  provided  by  statute  ;  see  Texas  v,  this  court  is  bound  to  follow  this  deci- 

Chiles,  21  Wall.  488;  Railroad  Co.  v,  sion  of  the  supreme  court  of  Illinois 

Pollard,  22  Wall.  341.  and  hold  the  bonds  in  question  void. 

Pana  v.  Bowler,  107  U.  S.  529,  was  We  do  not  so  understand  our  duty, 
a  case  on  one  of  a  series  of  bonds  Where  the  construction  of  a  state  con- 
issued  by  the  town  of  Pana,  in  the  stitution  or  law  has  become  settled  by 
state  of  Illinois,  which  had  been  issued  the  decision  of  the  state  courts,  tho 
under  a  power  to  issue  such  bonds  if  courts  of  the  United  States  will,  as  a 
authorized  at  a  popular  election.  The  general  rule,  accept  it  as  evidence  of 
bonds  recited  that  this  election  had  what  the  local  law  is.    Thus  we  may 
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§  527.  Subject  to  the  provisions  hereafter  noticed  relating 
to  the  removal  of  cases  from  state  to  Federal  eourts, 
tiona^of  ^^*®  Federal  and  state  courts,  in  matters  in  which 
J^ri^r*'"*  they  have  coordinate  jurisdiction  (as  where  the  par- 
tion,  triba-  ties  are  citizens  of  different  states,  but  the  litiscated 
flret  takes  question  is  one  not  involving  Federal  relations), 
retoins  it  concur  in  holding  that  the  court  which  first  obtains 
control  of  a  suit  by  process  duly  issued  is  entitled  to 
maintain  control  of  such  suit.^  The  same  rule  applies  to  crimi- 
nal cases.  Thus  when  a  particular  offence  as  an  entirety  is  cog- 
nizable by  two  sovereigns,  the  first  sovereign  that  takes  pos- 
session of  the  defendant  absorbs  the  case,  and  is  entitled  to 
pursue  it  to  the  end.'  Where,  also,  property  is  in  the  pos- 
session of  the  sheriff  or  other  ministerial  officer  of  a  state,  it 
cannot  be  seized  and  taken  possession  of  by  a  writ  issued  out 
of  a  Federal  court,  or  the  converee,*  nor  can  property  vested 
in  a  receiver  be  in  this  way  seized.* 

be  required  to  yield  against  onr  own  139  ;  Watson  v»  Tarpley,  18  How.  517; 
judgment  to  the  proposition,  that  Butz  r.  Muscatine,  8  Wall.  575  ;  Bovce 
under  the  charter  of  the  railway  com-  r.  Tabb,  18  Wall.  546 ;  Oates  r.  Bank, 
pany,  the  election  in  this  case,  which  100  U.  S.  239  ;  Railroad  Co.  v.  Bank, 
was  held  under  the  supervision  of  a  102  U.  S.  14.  See,  also,  Burgess  c. 
mo^lerator  chosen  hv  the  electors  pre-  Seligman,  decided  at  the  present  term, 
sent,  was  irregular  and  therefore  void,  where  the  questitm  how  far  the  courts 
But  we  are  not  bound  to  accept  the  of  the  United  States  are  bound  by  the 
inference  drawn  by  the  supreme  court  decisions  of  the  state  courts  is  carefully 
of  Illinois,  that  in  consequence  of  such  re-examined,  and  the  rule  on  the  sub- 
irregularity  in  the  election,  tlie  l>onds  ject  stated  with  precision."  For  I^ur- 
issued  in  pursuance  of  it  by  the  officers  gess  r.  Seligman,  107  U.  S.  20  ;  see  su- 
of  the  townshi[),  whicli  recite  on  their  />nj,  §  480. 

face  that  the  election  was  held  in  ac-  '  See  Mallett  r.  Dexter,  1  Curt.  178  ; 

cordance  with  the  statute,  are  void  in  Diggs  r.  Wolcott,  4  Granch,  424. 

the  hands  of  honn   ride  holders.     This  «  Supra,  §  351  ;  WHiart.  Cr.  PI.  &  Pr., 

latter  proposition   is  one  which    falls  §§441-453;  Coleman  r.  Tenn.,  97  U.  S. 

among  the  general  principles  and  doc-  300  ;  Robinson,  exjHirte,  6  McLean,  355. 

trines    of    commercial    jurisprudence,  ■  Freeman  v.  Howe,  24  How.  450. 

upon  which  it  is  our  duty  to  form  an  ♦  Wiswall  i\  Sampson,  14  How.  52. 

independent  judgment,  and  in  respect  In  The  J.  W.  French,  13  Fed.  Rep. 

of  which  we  are  under  no  obligation  to  916,  Hughes,  D.  J.,  said  : — 

follow    implicitly   the    conclusions    of  **  There  are  many  cases  in  which  it 

any  other   court,  liowever  learned  or  is  held  that  when  one  court  of  general 

able   it   may   be.     Swift  r.  Tyson,    16  jurisdiction   obtains  jurisdiction   of  a 

Pet.  1 ;  Russell  v.  Southard,  12   How.  controversy  and   custody  of  property 
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§528.  The  United  States  government,  being  sove-   United 
reign, cannot,  without  its  consent,  be  sued  in  its  own   be*8aedin^ 
courts,  or  in  the  courts  of  the  states;  though  it  has   cJaimsyimt 
waived  this  privilege  by  the  institution  of  the  court   not  other- 

wise* 

which  is   the  snbject  of  that  contro-  ***  The  doctrine  that  when   a  court 

versy,  no  other  can  take  jurisdiction  has  once  acquired  jurisdiction  it  has  a 

of  either,  especially  of  the  property,  right  to  decide  every  question  which 

This  general  principle  is  well  settled,  arises  in  the  cause,  and  its  judgment, 

Taylor  i».  Carryl,  20  How.  583,  is  a  lead-  however  erroneous,  cannot  be  oollate- 

ing  case  on  this  point.     The  same  was  rally  assailed,  is  only  correct  when  the 

held  in  Orton  r.  Smith,  18  How.  263 ;  court  prpceeds  after  gaining  jurisdic- 

Hagan  v.  Lucas,  10  Pet.  400 ;  The  Ship  tion  of   the  cause    according   to   the 

Robert  Fulton,  1   Paine,    C.  C.  G20 ;  established  modes  governing  the  class 

The  Oliver  Jordan,  2  Curt.  C.  C.  414 ;  to  which  the  case  belongs,  and  does 

Freeman  i*.  Howe,  24  How.  450;  Buck  not  transcend  in  the  extent  or  charac- 

r.  Golbath,  3  Wall.  334;  and  Windsor  ter  of  its  judgment  the  law  which  ia 

V.  McVeigh,  93  U.  S.  274 ;  but  it  will  applicable  to  it.* 

be  found  in  all  these  cases  the  custody  **  In  this  case  the  court  said  : — 

of  the  officer  first  in  possession  of  the  '*  *  All  courts,  even  the  highest,  are 

property  in  controversy  was  conceded  to  more  or  less  limited  in  their  jurisdic- 

helawfuL   These  cases  are  distinguishe<l  tion;    they  are  limited  to  particular 

by  that  important  fact  from  the  case  at  classes  of  actions,  such  as  civil  and 

bar,   in  which  it  is   alleged  that  the  criminal,   or  to   particular    modes  of 

shcrilTs  custody  was   unlawful,   and  administering  relief,  such  as  legal  or 

therefore  tortious.  equitable,  etc.     Though  the  court  may 

**But  even  in  cases  where  the  first  possess  jurisdiction  of  a  cause  of  the 

custody  is  lawful,  it  was  held  by  Mr.  subject-matter  and  of  the  parties,  it  ia 

Justice    Miller,   in   Buck   r.   Colbath,  still  limited  in  its  modes  of  procedure, 

speaking  for  the  supreme  court  of  the  and  in  the  extent  and  character  of  its 

United  States,  that : —  judgments.   If,  for  instance,  the  action 

"*The   rule   that   among  courts  of  be  upon  a  money  demand,  the  court, 

concurrent  jurisdiction,  that  one  which  notwithstanding  its  complete  jurisdic- 

first  obtains  jurisdiction  of  a  case  has  tion  over  tlie  subject  and  parties,  has 

the  exclusive    right  to  decide  every  no  power  to  pass  judgment  of  imprison- 

question  arising  in  it,  is  subject  to  some  ment  in   the    penitentiary   upon    the 

limitation,  and  is  confined  to  suits  bo-  defendant.     If  the  action  be  for  a  liliel 

tween    the    same    parties   or   privies,  or  personal  tort,  the  court  cannot  order 

seeking  the  same  relief  or  remedy,  and  the  specific  perfonnance  of  a  contract, 

to  such   questions  or  propositions   as  If  the  action  be  for  the  possession  of 

arise  ordinarily  and  properly  in  the  real  property,  the  court  is  powerless  to 

progress  of  the  suit  first  brought,  and  admit  in  the  case  the  probate  of  a  will, 

does  not  extend  to  all  matters  which  .  .  .  The  judgments  mentioned  would 

may  by  possibility  be  involved  in  it.*  not  be  merely  erroneous — they  would 

**  And  Mr.  Justice  Field,  speaking  for  be  absolutely  void  ;  because  the  court 

the  supreme  court  of  the  United  States,  in  rendering  them  would    transcend 

held,  in  Windsor  v,  McVeigh,  that : —  the  limits  of  its  authority.*  *' 
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of  olftiros,  in  which  Buita  ag&inst  it  can  be  brought.'  Butiu 
nooaBe  can  the  United  Stutea  be  sued  in  &  stale  (.■ourt.* 

,  XXI.  States  as  Parties. 

°g^  §  530.  The  juriediction  in  controversies  between 

batwMn  etittes  iticluiles  questions  of  conleetcd  boumlary  be- 
dndB  "  tween  states,*  and  also  questioDS  as  to  whether  the 
^u^n!**^  conditions  of  (lividitig  a  state  have  been  complied 

ivith.* 
beOe^"]^        §  53L  It  is  not  enongh  that  a  qnestion  between 
PJj*"*io      states    may    incidentally  arise   in  a  scit   between 

individuals  to  bring  such  suit  within  the  opera- 
tion of  the  clause  which  gives  the  supreme  court  original 
JDriadiction  of  suits  in  which  a  state  is  plaintiff.  A  stat«, 
to  give  jurisdiction,  most  be  the  real  plaintiff.'  And,  aa 
wiU  presently  be  seen,  a  state  cannot  by  merely  taking  an 
•nignment  of  a  claim  give  the  Federal  courts  jurisdiction  of 
•neh  claim." 

§  £32.    In  the  original  coustitution  the  supreme  court  of 

the  United  States  had  jurisdiction  in  cases  in  which 
coioDeer  ^  State  is  defendant.  This,  however,  was  one  of  the 
indirtduiifB  Poi"t8  to  which  peculiar  objection  was  taken,  and 
In  Federal     by  the  eleventh  amendment,  which  was  adopted  as 

part  of  the  understanding  on  which  New  York  and 
Virginia  assented  to  the  ratification,  it  is  provided  as  follows: 
"The  judicial  power  of  the  United  States  shall  not  be  con- 

■  Aa  to  this  court,  bm  1  Kent's  Com.,  the  parlies  befom  It  mt,y  ioqnire  41110 

297,  note.  tha  lawfalneM  oC  th«  poneuion  of  tha 

*  Alileman  v.  Booth,  21  How.  506.  United  States  as  held  bj  saoh  oBcert 

In   U.  3.  V.  Lee,  107   U.  S.  189,  it  or  agents,  and  gire  Jadgment  aocord- 

was  held,  that  the  ezeniption  of  tha  Ing  to  the  result  of  that  Inquiry, 

United  States  from  suit  is  limited  to  ■  Rhode  Island  e.  Maaaachnsetti,  13 

■nits  against  the  United  States  direotl;  Pet.  657 ;  Alabama  c.  Qeorgia,  23  Ho«. 

and  bj  name,  and  oannot  be  aaooesa-  505. 

folly  pleaded  in  favor  of  officers  and  *  Virginian.  Woat Virginia,  11  Wall. 

agents  of  the  United  States  when  sued  39. 

by  private  persona  forproperty  in  their  *  Fowler  v.  Liodaef,  8  Dall.  411;  Ma 

posaesaion  as  snoh  officers  and  ^enti.  Oovernor  v.  Hadrato,  1  Pet.  IIO. 

It  was  further  held,  tliat  in  aurh  cases  •  Infra,  i  G32. 
a  oourt  of  oompetent  jnriadiction  ov;er 
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[§  584. 


strued  to  extend  to  any  suit  in  law  or  equity,  commenced  or 
prosecuted  against  oneoftheUnited  States  by  citizenBof  another 
^  state,  or  by  the  citizens  or  subjects  of  any  foreign  state."  This 
provision,  however,  does  not  preclude  the  supreme  court  from 
taking  cognizance,  under  other  clauses  already  noticed,  by  way 
of  review,  of  any  cases  in  which  a  state  is  defendant,  in  which 
a  diecision  is  had  against  the  validity  of  any  Federal  treaty, 
statute,  or  other  official  action.^  Nor  is  jurisdiction,  other- 
wise attaching,  excluded  by  the  fact  that  a  state  has  a  large 
interest  in  the  case  as  defendant.*  Nor  can  a  state  officer, 
acting  without  authority  from  the  state,  shield  himself  from 
liability  on  the  ground  that  the  state  is  virtually  the  party 
sued.  On  the  other  hand,  the  amendment  cannot  be  evaded 
by  making,  when  the  object  is  to  impose  a  liability  on  a  state, 
state  officials  defendants.  Nor  can  a  citizen  of  another  state, 
by  assigning  his  claim  to  the  state  of  which  he  is  a  citizen, 
under  the  authority  of  the  legislature  of  the  latter  state,  bring 
suit  in  the  Federal  courts  against  a  state  on  whicli  he  has  a 
claim.  The  amendment  precludes  all  suits  in  law  or  equity 
against  a  state  by  citizens  of  another  state;  and  this  covers 
suits  in  which  such  citizens  are  the  real  parties,  though  the 
nominal  parties  may  be  states  lending  their  names  for  the 
purposes  of  the  suit.' 

XXII.  Habeas  C!orpu8. 

§  534.  The  writ  of  habeas  corpus  in  its  general  relations  is 
discussed  at  large  in  another  work,  to  which  the 
student  is  referred.*    It  may  be  sufficient  here  to   ^^^*^/by 
state  that  the  power  of  iudsces  of  the  Federal  courts   federal 
to  issue  writs  of  habeas  corpus  is  limited  to  cases  limited  to 


>  Cohens  v.  Virginia,  6  Wheat.  264. 

«  Osborn  v.  Bank  U.  S.,  9  Wheat. 
738 ;  Bank  of  Kentucky  v.  Wister,  2 
Pet.  318. 

■  In  New  Hampshire  v,  Louisiana, 
Sup.  Ct.  U.  S.,  1883,  it  was  held  that 
one  state  cannot  create  a  controversy 
with  another  state  within  the  meaning 
of  that  term  as  nsed  in  the  judicial 


clauses  of  the  Federal  constitution,  by 
assuming  the  prosecution  of  debts 
owing  by  the  latter  state  to  the  citi- 
zens of  the  former.  That  the  agents 
of  a  state  cannot  be  sued  when  repre- 
senting the  state,  see  Louisiana  v.  Ju- 
mel,  supra,  §§  312,  493. 
<  Wh.  Cr.  PI.  and  Pr.,  §§  978  et  seq. 
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cases  where  the  petitioner  is  in  custody  under  authority 

Federal        of  the  United  States,  or  for  an  act  done  or  omitted 

law 

in  pursuance  of  a  law  of  the  United  States,  or  in  the 
discharge  of  a  duty  to  the  United  States,  or  in  obedience  to  an 
order  of  a  court  thereof;  or  is  charged  with  violation  of  the  con- 
stitution or  laws  of  the  United  States;'  or  is  in  prison  for  an 
act  done  by  him  as  a  subject  of  a  foreign  state  ;*  or  where  the 
writ  is  issued  for  the  purpose  of  obtaining  the  attendance  of 
the  party  as  a  witness.'  The  writ,  however,  will  be  refused 
by  a  Federal  court  when  the  object  is  to  review  commitments 
under  state  penal  ]»rocess  conflicting  with  no  Federal  law.* 
And  the  Fedeml  courts,  on  habeas  corpus^  will  not  review  the 
sentences  of  state  courts  acting  defacio^  but  not  dejure.^ 

'  See  Whart.  Crim.  Law,   8th   ed.,  state  law  conflicting  with  the  Federal 

§  265 ;  De  KralTt  t*.  Barney,  2  Black,  constitution  may  be  discharged  by  a 

704 ;  Tarble's  Case,  13  Wall.  397  ;  U.  Federal  court,  see  Wong  Yung  Quy,  6 

S.  V,  Jailor,  2  Abb.  U.  S.  26.5  ;  Robin-  Saw.  237  ;  and  see,  also,  as  to  uncon- 

son,  ex  parte,  6  McLean,  355  ;  McCono-  stitutional  liquor  laws,  Welton  v.  Mis- 

logue,  in  re,  107  Mass.  154.  souri,  91  U.  S.  282 ;  supra^  §  425. 

*  As  further  cases  of  writs  issued  by  On  the  question  of  the  ezclusiveness 
Federal  judges  to  release  parties  com-  of  Federal  jurisdiction  of  crime,  see 
mitted  by  state  process,  see  U.  S.  v,  supra^  §  524. 

Jailor,  2  Abb.  U.  S.  2G5  ;  Farrand,  in  In  Brosnahan,  in  r«,  18  Fed.  Rep.  62, 

re,  1  Abb.  U.  S.  140  ;  Electoral  College,  it  was  held  that  the  circuit  court  of  the 

ejcjutrtp,!  Uu^lw'S,  r)71  ;  Whart.  Cr.  PI.  United   States  may  issue  the  writ    of 

and  Pr.,  §§  981,  iUH).     See,  generally,  halnas  corpus  upon   tlie  application  of 

on  this  subject,  Field's  Federal  Courts,  any  person  who  is  imprisoned  in  viola- 

304  et  se(j.  ;  and  see  cases  cited  suj)raj  tion  of  the  constitution,  or  of  any  law 

§  524.  or  treaty  of  the  United  States  ;  and  if 

Tliat  a  defendant  will  be  discharged  a  person   be  imprisoned  under  a  state 

when  under  arrest  by  ^  state  court  for  statute  which  is  in  conflict  with  either, 

a   homicide  conmiitte<l   under  Federal  that  court  has  power  to  discharge  him. 

authority,   see  U.  S.  i;.  Jailor,  2  Abb.  "  Tlie  acts  of  congress  concerning  the 

U.  S.  2<)5.  writ   of    habeas    corjniSy^^    said    Miller, 

'  Fugitive     Slave    Law,    1    Blatch.  J.,    **  have  been  brought  together    in 

635;    Jenkins,   ex  jnirte,   2  Am.   Law.  chapter  13  of  the  Revised  Statutes,  and 

Reg.  (O.  S.)  144  ;  S.  C,  2  Wall.,  Jr.,  are  included  in  sections  751-766.  That 

521,  530  ;  Sifford,  ex  partSj  5  Am.  Law  which  relates  to  the  jurisdiction  of  the 

Reg.   (().   S.)   659  ;    Brosnahan,   in   re,  circuit  courts  is  found  in  sections  751 

18  Fed.  Rep.  62.  and  753." 

*  Dorr,  ex  parte,  3  How.  103.  "Sec.  751.  The  supreme  court  and 
'  Chase,  C.  J.,  as  reported  in  Griffin,  the   circuit   and   district   courts  shall 

in  re,  2r)  Tex.  (Sup.)  623;  S.  C,  Chase     have   power   to   issue   writs  of  habeas 
Dec,  364.  corpus/^ 

That  a  prisoner  detftined  under  a        "Sec.  753.  The  writ  of  Aa6ea«  corpu* 
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§  535.  The  writ  of  habeas  corpus  cannot  be  used  by  a  state 
court  for  the  purpose  of  revising  arrests  under  Fed- 
eral process.*    Hence  it  is  the  duty  of  a  Federal  cannot  di»- 
raarshal,  in  whose  custody  may  be  a  person  arrested   gon  undw^' 
under  Federal  process,   to  refuse  obedience  to   a   Federal 

^  '  arrest,  but 

writ  of  habeas  corpus  directed  to  him  by  a  state   United 
court;  and  it  will  be  a  sufficient  return  by  him  to   court  may 
such  a  writ  that  he  holds  the  prisoner  by  virtue  of  ^^^'^ 
proper  Federal  authority,  setting  out  what  this  au- 
thority is.*      On  the   other  hand,  a  Federal  court,  having 
power  to  issue  a  writ  of  habeas  corpus^  may  discharge  a  person 
arrested  in  contravention  of  the  constitution  and  laws  of  the 
United  States.*    When  the  detention,  however,  is  by  convic- 
tion in  a  state  court,  the  proper  mode  of  revision  is  writ  of 
error,*  though  when  the  state  court  had  not  jurisdiction,  then 
the  writ  of  habeas  corpus  may  issue  from  a  Federal  court,  and 
under  it  the  prisoner  may  be  released.* 

§  536.  It  is  not  within  the  constitutional  power   Power  to 
of  the  president  of  the  United  States  to  suspend  the   writbe- 


sliall  in  no  case  extend  to  a  prisoner  in  But  this  would  put  in  the  state  courts 

jail,   unless   when   he    is    in  custody  the  power  of  ultimately  reviewing  the 

under  or  by  color  of  the  authority  of  action  of  the  Federal  courts,  and  there- 

the  United  States,  or  is  committed  for  by  destroying  Federal  supremacy,  and 

trial  before  some  court  thereof,  or  is  in  introducing  as  many  appellate  courts 

custody  for  an  act  done  or  omitted  in  as  there  are  states.     And  in  a  note  to 

pursuance  of  the  law  of  the   United  McConnologue,  in  r«,  107  Mass.  154,  it 

States,  or  of  an  order,  process,  or  de-  is  stated  that  in  Massachusetts  the  su- 

cree  of  a  court  or  judge  thereof,  or  is^in  preme  court  now  acquiesces  in  the  rule 

custody  in  violation  of  the  constitution ^  or  laid  down  in   Tarble's  Case,  denying 

of  a  law  or  treaty  of  the  United  States^  or  the  supervisory  jurisdiction  of  the  stat^ 

being  a  subject  or  citizen  of  a  foreign  courts.     S.  P.,  Davis,  J.,  of  N.  Y.  Su- 

state,"  etc.  preme  Court,  in  McDonnell's  Case,  11 

To  this  case  is  added  a  learned  and  Blatch.  79. 
elaborate  note  on    the    habeas   corpus  *  Tarble,  in  r«,  13  Wall.  397;  Rob- 
jurisdiction  of  the  Federal  courts.  inson,  ex  parte^  6  McLean,  355. 

1  Tarble,  in  re,  13  Wall.  397.     In  a  •  Whart  Crim.  PI.  &  Pr.,  §  981. 

series  of  cases  in  state  courts  it  has  ^  Ibid. 

been  held  that  the  state  court  issuing  '  Brown  v,  U.  S.,  14  Am.  Law  Reg. 

the  writ  is  to  determine  whether  the  N.  S.  566 ;  Lange,  ex  parte,  18  Wall. 

Federal  arrest  is  illegal.     See  Whart.  163,  and  cases  cited  supra^  §  524. 
Cr.  PI.  &  Pr.,  §  980,  for  authorities. 
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lonfTB  ex-      operation  of  the  writ,  or  to  authorize  snch  auspen- 
congrcM.  ^   sion  by  a  military  officer.     The  prerogative  of  sus- 
pending the  writ  belongs  exclusively  to  congress.* 

•  Merryman,  ex  parte,  Taney,  246  ;  national  emergency  conld   justify  or 

McCall  r.  McDowell,  1  Abb.  U.  S.  212;  excuse  it.    The  constitution  limits  it 

Field,   ex  parte,   5   Blatch.  C.   C.  63;  within   narrower  bounds  than  do  the 

Griffin  v.  Wilcox,  21  Ind.  370  ;  Kemp  legislative  precedents  in  Great  Britain. 
V,  State,  16  Wis.  359;  see,  however,         **  The  power  to  suspend  this  privilege 

pamphlet  by  Mr.  Binney,  Phila.,  1862,  is  a  legislative  power,  and  the  presi- 

and  other  papers  referred  to  in  Whart.  dent  cannot  exercise  it  except  a.s  au- 

Cr.  PI.  &  Pr.,  §  979.  thorized  by  law.    The  suspension  does 

On  this  topic  Judge  Cooley  (Const,  not  legalize  what  is  done  while  it  con- 
Law,  1880,  p.  289)  thus  speaks :  **  The  tinues  ;  it  merely  suspends  for  the  time 
privilege  of  the  writ  consists  in  this:  this  particular  remedy.  All  other  reme- 
that,  when  one  complains  that  he  is  dies  for  illegal  arrests  remain,  and  may 
unlawfully  imprisoned  or  deprived  of  be  pursued  against  the  parties  making 
his  liberty,  he  shall  be  brought  with-  or  continuing  them.  It  is  customary, 
out  delay  before  the  proper  court  or  after  the  writ  has  been  suspended  in 
magistrate  for  an  examination  into  the  Great  Britain,  to  pass  acts  of  indemnity 
cause  of  his  detention,  and  shall  be  dis-  for  the  protection  of  those  in  authority, 
charged  if  the  detention  is  found  to  be  who,  in  the  performance  of  their  duties 
unwarranted.  The  suspension  of  the  to  the  state,  felt  themselves  warranted 
privilege  consists  in  taking  away  this  in  arresting  suspected  persons  while 
right  to  an  immediate  hearing  and  dis-  the  suspension  continued.  Something 
charge,  and  in  authorizing  arrests  and  similar  has  been  done  in  this  country 
detentions  without  regular  process  of  by  provisions  in  state  constitutions  ; 
law.  i^iich  suspension  has  been  many  see  Drehman  r.  Stifle,  8  Wall.  595  ; 
times  declared  in  Great  Britain,  or  in  Hess  v.  Johnson,  3  W.  Va.  645;  but  as 
some  section  of  tlie  British  empire,  with-  a  right  of  action  arising  under  the 
in  the  present  century;  sometimes  in  principles  of  the  common  law  is  prop- 
view  of  threatened  invasion,  and  some-  erty  as  much  as  are  tangible  things,  it 
times  when  risings  among  the  people  is^not  believed  the  right  could  be  de- 
had  taken  place  or  were  feared,  and  atroyed  by  statute  ;  Griffin  v.  Wilcox, 
when  persons  whose  fidelity  to  the  21  Ind.  370  ;  Johnson  r.  Jones,  44  111.  * 
government  was  suspected,  and  whose  142;  see  Milligan  v»  Hovey,  3  Biss.  1. 
influence  for  evil  might  be  powerful,  "Nothing  in  this  provision  hinders 
had  as  yet  conunitttMl  no  overt  act  of  the  states  from  suspending  the  privi- 
which  the  law  could  take  cognizance,  lege  of  this  writ  issuing  from  their  own 
It  has  been  well  said  that  the  suspeu-  courts,  and  the  declaration  of  martial 
sion  of  the  habeas  corpus  is  a  suspeu-  law  in  the  state  has  the  eflTect  of  sus- 
sion  of  Magna  Charta  (May,  Const,  pending  it ;  Luther  t*.  Borden,  7  How. 
Hist.,  ch.  11),  and  nothing  but  a  great  1." 
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XXIII.  Reciprocal  Rights. 

§  538.  By  the  first  section  of  the  fourth  article  of  the  con- 
stitution, it  is  provided  that  "  full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and  rwords 
and  judicial  proceedings  of  every  other  state.  And  g^^^^^-j 
the  congress  may  by  general  laws  prescribe  the  tied  to  be 
manner  in  which  such  acts,  records,  and  proceedings  sized  in 
shall  be  proved,  and  the  effect  thereof."  Numerous  States, 
decisions  have  been  made  on  the  construction  of  this 
clause  which  have  been  elsewhere  analyzed.'  It  is  sufficient 
here  to  say,  that  in  construing  this  and  kindred  clauses  in 
the  constitution  it  is  important  to  keep  in  mind  that  the 
object  of  the  provision  was  to  secure  between  the  states 
absolute  freedom  of  intercourse.  That  which  has  been  the 
beatific  vision  of  publicists  and  political  economists  of  the 
old  world  was  to  be  brought  into  actual  operation  in  the 
new  world.  Whatever  might  be  the  measures  of  encroach- 
ment, of  exclusion,  of  non-intercourse,  of  distrust,  of  hostil- 
ity between  the  several  sovereignties  of  Europe,  there  was 
to  be  absolute  freedom  of  trade  and  intercourse,  and  entire 
reciprocal  official  trust,  between  the  sovereignties  which  were 
to  occupy  North  America  between  the  St.  Lawrence  and  the 
Gulf  of  Mexico.  We  have  ali'eady  noticed  the  provisions  pi^e- 
eluding  the  states  from  forming  foreign  alliances  or  engaging 
in  war,  unless  actually  invaded,  or  imposing  any  tax,  or  toll, 
on  whatever  may  cross  from  state  to  state.  These  aie  prohibi- 
tions touching  the  negative  side  of  this  freedom  of  intercourse. 
We  now  come  to  the  affirmative  side,  involving  commands  to 
action  ;  and  the  first  of  these  to  be  noticed  is  the  clause  now 
before  us.  It  is  meant  to  put  in  an  obligatory  sha[>e  a  rule 
of  comity  which  in  private  international  law  sovereigns  have 
felt  themselves  at  liberty  to  expand  or  relax  at  discretion.* 
So  far  as  concerns  the  terms  in  which  this  recipi'ocity  is  here 
imposed,  the  following  distinctions  may  be  noticed :  (1)  Judg- 
ments of  sister  states  cannot  be  disputed  collaterally.'    (2)  Nil 

I  See  Wharl.  on  Ev.,  §§  808  ei  $eq,  •  Wbart.  on  Ev.,  §§  806-8. 

«  Whart.  Con.  of  Laws,  §§  b*4b*  ttseq. 
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debet  cannot  be  pleaded  to  such  judgments.  The  only  plea  is 
nul  tiel  record}  (3)  Want  of  jurisdiction,  however,  may  be 
set  up  to  a  suit  on  such  a  judgment,'  and  as  indicating  soch 
want  of  jurisdiction,  a  defendant  may  aver  by  plea,  that  he 
was  not  an  inhabitant  of  the  state  rendering  the  judgment, 
had  not  been  served  with  process,  and  did  not  appear,  or 
authorize  an  appearance.' 

§  539.  At  a  period  when  the  practice  of  serving  writs  eztra- 
Question  territorially  was  rare  and  exceptional,  the  tendency 
^^t^^^'terri  ^^  opinion  was  to  the  effect  that  a  judgment  ob- 
toriaUer-     tained    on   such    service  was.  not    internationally 

vice  is  v&lid 

Is  still  valid.*    In  jurisdictions,  however,  where  this  prac- 

open.  ^j^g  jg  adopted,  it  may  be  questioned  whether  such 

service  can  now  be  regarded  as  inoperative.  And  on  principle 
there  is  no  reason  why  service  outside  of  a  state  should  not 
be  as  good  as  service  in  such  a  state  in  all  cases  where  the  de- 
fendant is  not  thereby  subjected  to  distinctive  inconvenience.* 
§  540.  By  the  first  clause  of  the  second  section  of  article 
Citizens  of  ^^"^  "  ^^®  citizcus  of  cach  State  shall  be  entitled  to 
each  state     all  the  privileges  and  immunities  of  citizens  in  the 

to  be  enti-  i  . 

tied  to  ini-    Several  states."    The  first  question  to  be  here  deter- 

m  unities  of         .,.  ,  ix*^'  i*  i.li_ 

citizens  mined  18  as  to  what  citizenship  means;  and  the  an- 
general]}',  g^yej.  ig  i^j^^t  the  term  is  not  to  be  so  extended  as  to 
cover  anything  more  than  those  general  rights  of  asylura 
and  of  equality  in  the  eye  of  the  law  which  state  citizenship, 
under  a  republican  constitution,  gives.  Citizenship,  also,  is  to 
be  distinguished  from  domicil.  A  person  who  visits  a  state 
for  only  temporary  purposes  may  be  a  citizen  ;  but  he  is  only 
domiciled  in  case  his  intent  is  to  take  up  a  permanent  resi- 

*  Mills  r.   Duryea,  7  Cranch,  481;     ning,  91  U.S.  160,  and  other  cases  cited; 
Christmas  i*.  Russell,  5  Wall.  290,  and     Whart.  Conf.  of  Laws,  §  6G0. 

other  cases   cited;    Whart.    Conf.    of  *  See  »M/)ra,  §§  283,343,344;  Penn- 

Laws,  §  659.  oyor  r.  Neff,  95  U.  S.  714;  Boswell  p.    ;♦ 

2  D'Arcy  v.  Ketchum,  11  How.  165  ;  Otis,  9  How.  336;  Cooper  r.  Reynolds, 

Knowles  r.  Gas  Co.,  19  Wall.  58  ;  Hill  10  Wall.  308;  see  Harris  r.  Harris,  61 

V,  Mandenhall,  21  Wall.  453  ;  Folger  Ind.  117,  and  article  in  Virginia  Law 

r.  Ins.  Co.,  99   Mass.  267,  and  other  Journal,  June,  1880. 

cases  cited  ;    Whart.    Conf.   of  Laws,  «  See. <tu/)ra,  §§283,  344;  Whart.  Conf. 

§  660  ;  Bowler  v.  Huston,  30  Grat.  356.  of  Laws,  §  713. 

•  Whart.  on  Ev.,  §  796  ;  Hall  v,  Lan- 
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[§  642. 


dence.^  The  privileges  of  citizenship  in  a  state  entitle  the 
citizen  to  all  the  immunities  secured  by  the  bill  of  rights. 
The  privileges  of  domicil  entitle  the  domiciled  citizen  of  a 
state  to  have  his  status  determined  by  the  law  of  his  domicil. 
But  neither  citizenship  in  a  sister  state,  nor  domicil  in  a  sister 
state,  entitles  a  person  to  exercise  in  another  state  privileges 
which  are  inconsistent  with  the  special  policy  of  the  latter  state.* 
On  the  other  hand,  any  discrimination,  by  a  state  law,  impos- 
ing special  fines  upon  citizens  of  another  state,  are  invalid.^ 

§  541.  It  is  further  provided*  that  *'a  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  another  state,  shall,   froSj*uBtice 
on  demand  of  the  executive  authority  of  the  state   ^i>e8ur- 

•^  rendered. 

from  which  he  fled,  be  delivered  up,  to  be  removed 
to  the  state  having  jurisdiction  of  the  crime."  It  is  now  set' 
tied  that  the  term  **  crime"  includes  indictable  ofi'ences  of  all 
grades.  The  words  are  "  felony,  or  other  crime."  All  crimes 
that  are  not  felonies,  must  be  misdemeanors.  "Other  crimes/' 
therefore,  must  here  include  misdemeanors.*  But  the  word 
crime  does  not  include  ofi'ences  not  strictly  criminal;  f.^.,bas- 
tardy.* 

§  542.  In  order  to  satisfy  the  conditions  of  the  constitution, 
the  party  against  whom  the  process  is  sought  must 
have  ''  fled"  from  the  jurisdiction  of  the  demanding   "fleeing^' 
state.     If  he  was  never  in  such  state,  he  cannot  be   [[^J""^*"" 


«  Supra,  §  254. 

«  Whart.    Couf.   of  Laws,    §   104  6; 
tuprOf  §  267. 

•  See  supra,  §§  41S  et  seq.  ;  in/ray  §§ 
588,  504. 

•  Const.,  art.  iv.,  §  2,  cL  2. 

•  Kentucky   v,  Dennison,  24  How. 
66  ;  Taylor  r.  Taintor,  16  Wall.  366. 

k^^  lif.  '  Cannon,  in  re^Smfm^kmiJIft^.  1882. 
A  misdemeanor  punishable  by  a  fine 
is  within  the  purview  of  the  constitu- 
tion. Morton  r.  Skinner,  48  Ind.  123. 
Nor  is  there  any  difference  in  this  re- 
spect between  statutory  and  common 
law  crimes.  Hughes,  in  re,  Phill.  N.  C. 
L.  57. 

40 


**The  word  'crime'  in  the  clause  of 
the  constitution  which  has  been  quoted, 
embraces  every  act  forbidden  and  made 
punishable  by  the  law  of  the  state,  and 
the  right  of  a  state  to  demand  the  sur- 
render of  fugitives  from  justice  extends- 
to  all  classes  of  the  violation  of  its 
criminal  law.  The  obligation  to  sur- 
render for  an  act  which  is  made  crimi- 
nal  by  the  law  of  the  demanding  state, 
but  which  is  not  criminal  in  the  state- 
upon  which  the  demand  is  made,  is 
the  same  as  if  the  alleged  act  was  a 
crime  by  the  laws  of  both."  People 
r.  Brady,  56  N.  Y.  182 ;  see  Clark,  in 
r€y  9  Wend.  212. 
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■aid  to  have  "fled"  from  it;  and  this  precludes  extradition  pro- 
cess for  offences  by  an  absent  principal  through  nn  agent,  or 
bj  a  party  operating  through  an  extra-territorial  mechanical 
agency.'  Sat  it  is  enough  if  the  defendant  was  in  the  state 
at  the  time  of  tbecnme.  His  motives  for  leaving  will  DOt  be 
inquired  into.* 

I  643.  The  "demand,"  to  justify  a  surrender,  most  tie  oo 

a  prima  facie  case;  and  this  has  been  held  to  be 
■Brtbe"^  adequately  made  out  by  an  indictment,  or  by  aoora- 
o^iiTcit  P'""'^  ^"'y  established  by  affidavit  such  as  would 
jodidiiitaMi  auatain  an  arrest  in  a  home  procedure.'  These 
of  crime.  ■   J     .       ..1  .-  1        ■ 

papers    are    presented    to    the   executive   who    is 

asked  to  issue  a  demand,  and  are  attached  by  him  to  the 
demand. — They  are  not,  however,  ao  far  aa  jurisdiction  is  con- 
cerned, coucIuBive,  but  may  be  inquired  into  in  this  respect  bj 
the  executive  of  the  asylum  state,  or  by  courts  of  sach  state 
on  hnbeas  corpus.*  But  while  the  papers  are  not  conclosive  aa 
to  jurisdiction,  they  cannot  be  impeached  on  their  merits.  If 
an  offence  is  duly  charged  by  a  governor  having  jurisdiction, 
the  truth  of  the  charge  (aside  from  the  qnestion  of  ideDtity) 
cannot  be  gone  into.* 

'  JsckaoD'B  Case,  12  Am.  Law  Rer.  vital  Importance ;   H  might  be  worth 

602  -,  Smith,  ex  porlt,  3  McLean,  121 ;  his  life.    After  delirerj  to  the  demand' 

QrttenoDgh,  in  re,  31  Yt.  279  ;  State  v.  ingatateheooaldnotHDccesEfDllyplaid 

Voorhees,  in  re,  3  Vroom  (32  N.  J.  L.)  the  illegalitj  of  hia  extradition  in  bti 

141 ;  Jones  b.  Leonard,  bO  Iowa,  106 ;  of  the  proaecntion."     Eerr,  tx  parU, 

and   other  cases  cited   Whart.  Crim.  Chicago  Legal  Newa,  Sept.  29,  1883. 

PI.  k  Pi.,  9  31.  ■  EingBbnry'a  Case,  106  Haai.  223; 

»  Voorheea,  mrt,  32N.  J.  141;  U.S.  People  (>.  Bradj,  BS  N.  Y.  182. 

V.  O'Brien,  3  Dill.  381.  <  DaTia'a  Case,  122  Hau.  324 ;  Vooi^ 

See   Larnej'B   Cue,    Clilcago  Legal  heea,  in  r<,  32  N.  J.  141. 

MewB,MaTchll,18a2;  Wilcox  c.  Nolze,  Thataffldaviu,  when  taking  theplace 

34  Oh.  St.  520.  of  indictment,  most  be  special  and  foil, 

"  It  leems  plain  that  a  person  ar-  see   Smith,  ex  parte,  3  HcLean,  121; 

rested  as  a  fngitive  from  justice  who  People  v.  Brady,  Ci6  N.  Y.  184 ;  and 

never  had  been  corporeall7  in  the  de-  other  cases  cited  Whart.  Crim.  PI.  & 

manding  state  [there  have  been  auch  Pr.,  §  29. 

vases]  wonld  have  a  right  to  ba  heard  That  defendant's  identity  most  ap- 

on  the  legality  of  his  extradition  in  pear,  see  Whart.  Cr.  PI.  &  Pr.,  6  35; 

the  eoort  of  last  resotl  before  his  de-  Buydcr,  «  pane,  64  Mo.  68;  Stat«  v. 

livery.     As  to  Lim,  it  would  be  a  case  Sirope,  72  Uo.  399. 

•rising  nndcr  the  conetitation  and  laws  >  People  v.  Brady,  G6  N.  Y.  182. 

of  the  United  States.     It  might  be  of  "As  the  case  before  na  is  directly 


OHAP.  VI.]  CONSTITUTIONAL  LAW.  [§  644. 

§  544,  In  some  states  by  statute,  in  others  by  comity,  arrest 
may  be  had  in  advance  of  a  requisition.  The  Arrest  may 
prisoner  is  then  kept  a  reasonable  time  to  await  advance°of 
the  requisition  and  warrant.^  requisitioo. 


within  the  law  of  congress,  our  conclu-  constitution  referred  to  required  that 

sion  is  that  the  indictment  produced  is  the  fugitive   should    be    surrendered 

sufficient  evidence  that  the  party  is  upon  the  demand  of  the  executive  of 

charged  with  a  crime  known  to  the  the  state  in  which  the  crime  is  charged 

laws  of  Georgia,  and  that  no  valid  ex-  to  have  been  committed,  it  did   not 

ception  to  the  order  of  the  governor  otherwise,   or  in  the  absence  of  the 

exists  on  this  ground/'   Briscoe,  in  re,  executive  demand,  undertake  to  define 

51  How.  Pr.  422.  the  duties  or  limit  the  authority  of  the 

**But  whether  he  is  guilty  or  not,  is  state  within  which  the  fugitive  from 

not  the  question  to  be  decided  here,  justice  might  be  found.     The  constitU'* 

It  is  whether  he  has  been  properly  tion  of   the  United    States  does  not 

charged  Vith  guilt,  according  to  the  assume    to    deal    with    the    question 

constitution  and  act  of  congress.     It  is  before  the  proper  executive  demand 

not  necessary  to  be  shown  that  such  sh&U  have  been  made,  while  upon  the 

person  is  guilty ;  it  is  not  necessary,  as  other  hand  the  statute  provides  for  the 

under  the  comity  of  nations,  to  ex-  detention  of  the  fugitive  for  a  reason- 

amine  into  the  facts  alleged  against  able  length  of  time  in  advance  of  and 

him  constituting  the  crime  ;  it  is  suffi-  to  afford  an  opportunity  for  the  execn- 

cient  that  he  is  charged  with  commit-  tive  demand  upon  which  the  surrender 

ting  the  crime.''  Clark,  in  r«,  9  Wend,  is    made.     The    paramount    constitu- 

212.  tioual  duty  of  the  state  to  make  the 

"  The  warrant  of  the  governor  of  the  surrender  upon  proper  executive  de- 
commonwealth  is  prima  facie  evidence  mand,  was  in  no  wise  in  conflict  with 
at  least,  that  all  necessary  legal  pre-  its  reserved  power  to  deal  with  the 
requisites  have  been  complied  with,  fugitive  in  the  absence  of  such  a  de- 
and  if  the  previous  proceedings  appear  mand."  Cubreth,  in  re,  49  Cal.  436, 
to  be  regular,  is  conclusive  evidence  of  Jan.  1875. 

the  right  to  remove  the  prisoner  to  the        **  I  am  of  opinion,  both  upon  prin- 

state  from  which  he  fled."     Com.   r.  ciple  and  authority,  that  a  fugitive 

Hall,  9  Gray,  262 ;  Kingsbury's  Case,  from  justice  from  either  of  the  United 

106  Mass.  223;  Brown's  Case,  112  id.  States  may,  under  the  provisions  of 

409;  Davis's  Case,  122  Mass.  324.  the  constitution,  bo  arrested  and  de- 

*  Hurd,  Habeas  Corpus,  §  636  ;  Ross,  tained  in  this  state  preparatory  to  his 

er  parte,  2  Bond,  252;  and  cases  cited  surrender,     before     a    requisition     is 

Whart.  Cr.  PI.  and  Pr.,  §  29.    As  to  actually  made  by  the  executive  of  the 

lawfulness  of  arrest,  see  State  r.  Brew-  state  where  the  crime  was  committed, 

ster,  7  Vt.  118  ;  Miles,  tVi  re,  52  Vt.  609.  It  is  an  exercise  of  power  essential  to 

See,  generally.  Spear  on  Extradition,  the  full  operation  of  the  constitution, 

for  details  of  practice.     And  see  §§  and  has  been  sanctioned  by  a  long  and 

317-324.  uniform  course  of  practice."    Per  Cur. 

**  That  while  the  provision  of  the  Fetter,  in  re,  3  Zabr.  311. 
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§  545.  It  is  no  defence  that  the  defendant  is  amenable  to 
_  ^  the  asylnni  state,  if  no  proceedings  acainst  him  have 
thatde.  been  there  commenced.  If,  however,  there  is  a 
amoMbie  prosecotion  already  begun  in  the  asylnm  state,  this 
touyiom  takes  precedence  of  the  procedare  institoted  by  the 
demanding  state.* 
§  546.  In  international  extradition,  a  fugitive  should  be  privi- 
leged from  prosecution  while  detained  in  thedemand- 
nofmiw-  i^S  ^^^^®  ^^^  ^^7  other  charge  than  that  on  which  be 
a^^^r'  was  surrendered.  It  is  an  abuse  of  justice,  for  in- 
tban  ipeci-  stance,  to  obtain  his  surrender  on  one  charge,  and 
^^^'  then  try  him  on  another  of  an  entirely  distinct 
class.'  It  is  said  to  be  otherwise,  however,  under  the  clause 
in  the  constitution  before  us ;  and  it  has  been  held  that  when 
a  fugitive  is  transferred  from  state  to  state  under  its  provi* 
sions,  he  is  open  in  the  latter  state  to  any  prosecations  which 
may  be  brought  bona  fidt  against  him  in  such  state.'  Bat  a 
court  will  not  permit  extradition  process  to  be  used  oppres- 
sively so  as  to  bring  a  party  into  the  state  under  a  charge 
made  only  to  subject  him  to  distinct  process  for  which  eztnu 
dition  would  not  be  granted.* 

^  Briscoe,  in  re^  51  How.  Pr.  422 ;  Ham  v.  State,  4  Tex.  Ap.  645  ;  Sjdam 

Taylor  r.  Taintor,  16  Wall.  366  ;  S.  C,  v.  Senott,  20  Alb.  L.  J.  230,  and  other 

36  Coun.,  242  ;  Work  v,  Corrington,  34  cases  cited  ;  Whart.  Cr.  PI.  Pr.  §  37. 
Oh.   St.   64 ;    and    other    cases    cited        <  Com.  v.  Hawes,  13  Bush,  697.    In 

Whart.  Cr.  PI.  and  Pr.,  §  33.  Cannon,  in  re,  47   Mich.  481,  it  was 

'*By  the  constitution  and  laws  of  said  hy  the  court:    ''It  was  claimed 

the    United    States    the    governor    of  on    the    argument    here,    that   while 

Alabama  had  the    right  to    demand  that    case    maj  have   been   properlj 

Allen ;  and  the  governor  of  Tennessee  decided  as   applicable  to   extradition 

had  the  power  to  give  him  up.    Indeed,  treaties  with  other    nations,   it    had 

it  would  have  been  his  imperative  duty  no    bearing    on    extradition    between 

to  have  done  so,  if  he  had  not  rendered  states.    We  do  not  perceive  any  g^und 

himself,  by  the  commission  of  crime,  for  the  distinction.     The  duties  of  one 

amenable  to  our  criminal  laws.    This  state  to  another  are  measured  by  law, 

would  have  justified  the  governor  of  and  not  by  their  mere  good  pleasure ; 

Tennessee  in  detaining  him  till  he  had  and  so  are  the  rights  of  citizens.     The 

made  satisfaction  therefor.'*     State  v.  disregard  of  domestic  duties   and  of 

Allen,  2  Humph.  258.  foreign    duties,    should    not   be   con- 

'  Com.  V.  Hawes,  13  Bush,  697.  sidered   as   different  in   quality,  and 

*  Noyes,  in  re,  17  Alb.  L.  J.  407  ;  where  both  depend  ou  law  it  is  impoe- 
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CHAP.  VI.]  CONSTITUTIONAL   LAW.  [§  547. 

§  547.  While  it  is  the  duty,  under  the  constitution,  of  the 
executive  of  the  asylum  state  to  deliver  fugitives 
when  the  demand  is  duly  backed,  yet  it  has  been   Governor 

•'  "^  of  asylum 

held  that  he  cannot  be   compelled   by  mandamus   state can- 
from  Federal  courts  to   deliver.*     Unquestionably   ^uedby™' 
there  may  be  many  grounds,  in  such  cases,  on  which   *1'^^q^'"*^ 
non-compliance  may  be  urged.     The  object  may  be  to 
enforce  a  private  debt,  or  to  subserve  a  political  puri)Ose ;  but 
the  only  ground  on  which  the  demand,  if  properly  sustained 
by  proof,  ought  to  be  refused,  is  that  of  the  improbability  of  a 
fair  trial  being  had  if  the  fugitive  be  delivered.   This  ground, 
however,  cannot  be  set  up  against  a  sister  state  under  the 
guarantee  of  republican  institutions  given   by  the  constitu- 
tion.    For  a  governor  to  refuse,  when  a  case  is  properly  made 
out,  to  surrender  a  fugitive,  is  as  much  nullification  as  for  a 
governor  to  refuse  to  carry  out  any  other  duty  imposed  on 
him  by  the  constitution.* 

sible  to  find  good  reason  for  holding  G  Am.  Jur.  226 ;    Hurd,  Hab.  Corp., 

either  class  of  obligations  as  undeserv-  619. 

lug  of  obedience. "  In  Ex  parte  Butler,  18  Alb.  L.  J.,  p. 

In  Slade  v.  Joseph,  5  Daly,  187,  and  369,  it  was  held  by  the  common  pleas 

Olery  r.  Brown,  51  How.  N.  Y.  Pr.  92,  of  Luzerne  County,  Pennsylvania,  that 

it  was  hold  that  a  p»^rson  indicted  in  a  statute  of   Pennsylvania  providing 

New  York,  and  brought  to  that  state  for  an   examination   for    the   purpose 

on  extradition  process,  could   be  ar-  only  of  identification  of  a  fugitive  from 

rested  in  New  York  on  civil  process  justice,  whose  rendition  is  demanded 

issued  by  persons  who  had  not  been  by  the  governor  of  another  state,  and 

instrumental  in  procuring  his  indict-  for  the  issue  of  a  writ  of  habeas  corpus 

ment  or  extradition.  to   secure   such    examination,    is    not 

1  Kentucky    v.   Dennison,  24   How.  invalid  under  art.  4,  §  2,  subd.  2,  of 

66  ;  su/truj  §  378.  the   United  States   constitution.     See 

•  See  Whart.  Crim.  PI.  and  Pr.,  §  discussion  of  this  case  in  18  Alb.  Law 

34;   Compton   v.  Wilder,   7  Am.   Law  J,f  460  et  seq. ;  and  see  6  Am.  Jurist, 

Rec.  212.     See,  contruj  Kimball's  Case,  226  ;  Lawrence  v,  Brady,  56  N.  Y.  182. 

1878,  in  which  the  governor  of  Massa-  That   a  governor  is  bound  on  due 

chusetts  refused  to  surrender  on  the  cause  shown  to  surrender,  see  Romaine, 

grounds  that  the  prosecution  ha<l  not  in  re,  23  Cal.  582. 

been  prompt,  and  that  the  defendant  That  the    duty  is  obligatory,  see, 

had  bi^n   asked  to   turn  state's  evi-  further,  Taylor   i;.  Taintor,   16  Wall, 

dence.     See  Leary's  Case,  6  Abbott,  N.  370 ;    Com.  v.  Green,   17  Mass.   515  ; 

C.  445  ;  People  v.  Pinkecton,  77  N.  Y.  Re  Voorhees,  32  N.  J.  141  ;  lie  Fetter, 

245  ;     Carroll's    Case,    Chicago    Leg.  3  Zab.  311 ;  Johnston  v.  Riley,  13  Ga. 

News,  Sept.  28, 1878  ;  Seymour's  Case,  197  ;  Re  Briscoe,  51  Howard,  Pr.  422 ; 
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§  549.]                             COMMENTARIES   ON  LAW.  [OHAP.  VI. 

XXIV.  Guaranty  op  Republican  Institutions. 

§  549.  The  fourth  section  of  the  fourth  article  of  the  con- 
stitution declares  it  to  be  a  duty  of  the  United  States  to 

Stale  r.  Buzine,  4  Harring.  572;  Work  state,  if  the  requifiition  is  made  with 

V,  Carrington,  34  Ohio  St.  64.  all  the  requisite  formalities,  it  is  his 

That  the  governor  acts  judicially,  imperative  duty  to  complv'  without  in- 

see  Re  Greenough,  31  Vermont,  279.  quiring  whether  the  fugitive  has  com- 

**  Section  2  of  article  4  of  the  con-  mitted  a  crime  according  to  the  laws  of 
stitution  of  the  United  States  is  a  the  state  to  which  he  has  fled.**  John- 
solemn  compact  hetween  the  states,  to  ston  v.  Riley,  13  Ga.  97. 
be  enforced  by  state  legislation  or  by  **  This  provision  is  in  the  nature  of 
Judicial  action  ;  and,  being  a  part  of  treaty  stipulation  between  .the  states, 
the  supnmie  law  of  the  land,  it  is  a  and  equally  binding  on  each  and  all 
part  of  the  law  of  each  state  ;  and  the  officers  thereof,  even  in  the  absence 
state  officers,  whose  duty  it  is  to  ad-  of  congressional  legislation."  Hebler, 
jadicate  or  execute  tlje  laws,  are  gov-  ex  parte^  43  Texas,  197. 
erned  by  it ;  and  state  courts  of  general  Mr.  Seward,  when  governor  of  New 
original  jurisdiction,  exercising  the  York,  on  the  other  hand,  declared  that 
usual  powers  of  common  law  courts,  *' after  due  consideration,  I  am  of  the 
are  fully  competent  to  hear  and  deter-  opinion  that  the  provision  applies  only 
mine  all  matters  and  issue  all  neces-  to  those  acts  which,  if  committed 
sary  writs  for  the  arrest  and  transfer  within  the  jurisdiction  of  the  state  in 
of  fugitive  criminals  to  the  authorized  which  the  person  accused  is  found, 
agent  of  the  state  from  which  they  would  be  treasonable,  felonious,  or 
fled,  without  any  special  legislation."  criminal,  by  the  laws  of  that  state." 
RomaiiH>,  in  re,  23  Cal.  585.  Seward's  Works,  vol.  ii.  p.  4.52.    Com- 

"  Public  policy,  the  security  of  so-  pare,  however,  Mr.  Seward's  action  as 

ciety,  and  tlie  r«'};ular  and  perfect  dis-  Secretary  of  State  in  Arguellos's  Case, 

pensation   of  justice,   as  well    as    the  Wliart.  Conf.  of  L.,  §  83. 

establislied  maxims  of  statutory  con-  "There  can  be  no  doubt,  however, 

struction,  alike  require  that  the  term  that  if  state  governors  were   to  defeat 

*  crime,'  as  thus  used,  sliould  be  held  the  operation  of  the   law  by  a  refusal 

to  comi>reliend  every  violation  of  tlie  to  act  under  it,  congress  would  be  com- 

law  which  is  of  an   indictable  nature,  petent  to  provide,  for  the    arrest    and 

It  is  tlie  right  of  the  sovereignty  whose  delivery  of  fugitive  criminals  through 

laws  have  been  violated  to  decide  what  the    agency   of  Federal   officers.     The 

offences   it  will  pursue,  and  the  state  act  of  1793  does  not  exhaust  the  possi- 

upon  which  the  demand  is  made  can-  ble  remedies  applicable  to  the  case,  on 

not  rightfully  call  in  question  that  de-  the  assumption  that  the  subject  matter 

cision."   Voorhees,  in  re,  3  Vroom,  141.  lies  within  the  jurisdiction  of  congress  : 

•*  When  the  governor  of  a  state  and  if  that  act  should  fail,  as  it  gene- 
makes  a  requisition,  under  the  consti-  rally  has  not,  then  it  would  l>e  in  the 
tution  of  tlie  United  States,  on  the  discretion  of  congress  to  determine 
governor  of  anotln*r  state  for  the  return  what  other  mof\o  should  be  adopted  to 
of  a  fugitive  from  justice  who  has  es-  secure  the  end  specifieii  by  the  consti- 
caped  from  the  former   to  the   latter  tution."  Voorhees,  in  re,  3  Vroom,  141. 
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OHAP.  VI."|  CONSTITUTIONAL  LAW.  [§  549. 

"guarantee  to  every  state  in  this  Union  a  republican  form 
of  government."    The  language,  it  will  be  observed, 
is  peculiar.     The  words  are  not  "  a  republican  gov-  doS'not^ 
eminent"  which   might   imply   that   the  Federal   extend  to 

'  r»  t'  J  suffrage  or 

government  could  step  in  and  control  the  domestic  todistribu- 
administration  of  state  affairs  so  as  to  make  them  re-  powers, 
publican  in  motive  and  effect.  It  is  ''a  republican 
form  of  government"  that  is  required  ;  and  this  is  satisfied  if 
the  form  of  the  government  of  a  state  makes  the  people,  more 
or  less  directly,  the  source  of  power.  The  comments  of  the 
Federalist  on  this  clause  are  striking.  The  words,  it  is  said,^ 
"presuppose  a  pre-existing  government  of  the  form  that  is 
guaranteed.  As  long,  therefore,  as  the  existing  forms  are 
continu«ed  by  the  states,  they  are  guaranteed  by  the  Federal 
constitution.  Whenever  the  states  may  choose  to  substitute 
other  republican  forms  they  have  a  right  to  do  so,  and  to 
claim  the  Federal  guaranty  for  the  latter.  The  only  restriction 
imposed  on  them  is  that  they  shall  not  exchange  republican  for  anti- 
republican  institutions.^'  When  we  recall  the  variety  of  the 
constitutions  of  the  states  which  composed  the  Union,  we  will 
see  the  force  of  these  remarks.  They  agreed  only  in  the 
acknowledgment  of  the  general  rule  that  executive  and  legisla- 
ture should  be  elective,  and  that  there  should  be  no  hereditary 
title  to  office,  whether  executive,  judicial,  or  legislative.  In 
other  respects  they  differed.  In  some  suffrage  was  given 
to  all  male  inhabitants  of  full  age.  In  others  it  was  re- 
stricted by  property  tests;  in  others  by  educational  tests. 
In  some  the  governor  was  elected  by  the  people  ;  in  others  he 
was  elected  by  the  legislature ;  in  some  he  had  a  veto,  in 
others  he  had  no  veto.  In  some,  voting  was  viva  voce;  in 
others  it  was  by  ballot.  The  legislature  was  in  most  states 
the  fountain  of  power;  but  as  to  the  mode  of  electing  the 
legislature  there  was  no  agreement.  Adjoining  states  fol- 
lowed totally  distinct  modes;  in  Massachusetts,  for  instance, 
the  representatives  were  proportioned  to  the  population  of  the 
towns ;  in  Rhode  Island  there  had  been  an  arbitrary  allot- 
ment made  which  resulted  in  a  disparity  of  representation  as 

1  FederaUst,  No.  43. 
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great  as  existed  at  the  same  time  in  England.^  In  some  states 
the  judges  held  oflSce  for  life,  and  eonstitated  a  coordinate  de- 
partment of  government,  assuming  to  itself  the  right  of  de- 
termining the  constitutionality  of  laws.  In  others  they  were 
elected  by  the  legislature  annually,  and  if  they  diflFered  from 
the  legislature,  they  made  way  for  others  more  in  sympathy 
with  the  legislative  mind.  It  is  plain,  therefore,  that  the 
guaranty  of  "a  republican  form  of  government"  does  not 
mean  a  guaranty  of  any  particular  form  in  which  a  republi- 
can government  might  be  framed. 

§  550.  It  is  plain,  also,  that  the  guaranty  does  not  extend  to 

social  equality.  In  the  firet  place,  where  there  is 
ecmal?ty*^     liberty  there  can  be  no  equality,  since  the  disparity 

in  the  capacity  of  men  is  such  that  if  they  should 
all  start  equal,  in  a  few  years  some  of  them  would  own. much 
more  property  than  others,  and  some  one  of  them  would  obtain 
an  ascendency  much  more  arbitrary  and  despotic  than  would 
exist  in  a  state  where  the  rights  of  property  and  of  office  are 
acknowledged  and  fenced  in.  In  the  second  place,  in  the 
states,  at  the  time  they  united  in  establishing  the  constitution, 
the  grossest  social  disparity  existed  in  the  shape  of  slavery; 
and  the  constitution  so  tar  recognized  this  disparity  as  to  pro- 
vide tor  the  surrender  of  fugitive  slaves.  And  it  is  now  settled 
that  under  the  constitution  as  it  stands,  even  after  the  incor- 
poration of  tiie  fourteenth  and  fifteenth  amendments,  the  ad- 
justment of  social  rights  is  not  within  tlie  range  of  congres- 
sional power.2 

§  551.  Nor  does  the  guaranty  extend  to  the  perpetuation 

of  the  Icfi^itiinate  and  rcijular  succession  of  existing 
emption^'  State  governments.  It  could  not  have  done  this  with- 
from  revo-     out  denying  its  own  title.^  The  constitution  itself  was 

lution.  Ill 

adopted,  as  we  have  seen,  by  a  sovereign  act  of  the 
people  of  the  several  states,  casting  aside,  for  this  purpose,  the 
legitinjate  mode  of  amendment  provided  for  by  the  articles  of 

'  Sec  on  this  topic  Mr.  Webster's  ar-    opinion  of  supreme  court  of  the  United 
gument  on  the  Rhode  Island  govern-     States  in  Luther  v.  Borden,  7  How.  1. 
ment,  (J  Webster's    Works,    229,    and         «  Infra,  §§  58G  tt  seg, 

'  Supra y  §  3t}8. 
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confederation.  The  new  government  instituted  by  the  consti- 
tution was  revolutionary,  just  as  the  prior  confederacy  was  revo- 
lutionary. It  was  so  with  the  states  themselves ;  not  one  among 
them  possessed  at  the  time  of  the  adoption  of  the  constitution 
a  government  which  was  the  legitimate  successor  of  the  prior 
provincial  government.  By  every  one  of  them  not  only  had 
subjection  to  the  British  crown  been  cast  aside,  but  the  ties 
which  bound  the  new  system  to  the  old  had  been  more  or  less 
completely  ruptured.  The  guaranty  of  the  constitution  is  not, 
therefore,  a  guaranty  of  legitimacy  of  succession  of  the  exist- 
ing state  governments.  Nor  has  it  ever  been  pretended  that 
such  succession  was  guaranteed.  In  numerous  states,  consti- 
tutions have  been  subsequently  amended  by  calling  conven- 
tions and  submitting  ^he  result  to  the  popular  vote,  though 
the  old  constitutions  did  not  provide  for  this  mode  of  amend- 
ment. In  no  one  of  tliese  cases,  however,  has  the  authority 
of  the  de  facto  government,  thus  instituted,  been  questioned  ; 
nor  has  it  ever  been  claimed  that  the  Federal  government 
could  step  in  and  prohibit  this  breach  of  legitimate  succession.* 
It  is  true  that  it  has  been  held  that  when  there  is  an  attempt 
to  overthrow  by  force  the  legal  government  of  a  state  when 
in  the  due  exercise  of  its  functions,  the  government  of  the 
United  States,  when  called  u|»on  under  the  constitution  to 
intervene,  will  be  bound  so  to  intervene ;  and  that  the  judiciary 
will  follow  the  executive  in  recognizing  the  continuing  au- 
thority of  such  state  government.'  The  recognition  by  the 
executive  iu  such  case,  of  the  titular  government,  will  bind  all 
the  departments  of  the  United  States  government.  But  so 
does  the  recognition  of  a  de  facto  government ;  and  there  is  no 
state  government  that  is  not  more  or  less  remotely  de  factor 

*  Supra,  §  369.  guration  of  Governor  Hampden,  of  South 
«  See  Luther  v,  Borden,  7  How.  1  ;     Carolina,  in  187(J,  was  in  the  teeth  of 

Texas  i».  Wliite,  7  Wall.  700  ;  Gunn  v,  the  certificate  of  the  returning  board 

Barrj,  15  Wall.  610.  declaring  his  opponent  to  be  elected  ; 

*  The ''reconstruction*' governments  and  so  far  as  titular  succession  was 
in  several  of  the  soutliern  states  were,  concerned  Governor  Hampden's  title 
it  was  maintained,  retained  in  power  was  revolutionary.  The  president  of 
for  several  years  in  antagonism  to  the  the  United  States  (Mr.  Hayes),  refused, 
votes  of  a  majority  of  the  people,  by  the  however,  to  give  the  support  of  the 
action  of  returning  boards.     The  inau-  Federal  arms  to  Governor  Chamberlaiu, 
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§  552.  When,  however,  the  civil  government  of  a  state 
has  been  suspended,  then  congress  may  intervene,  so 
8^u?n'n;-  ^^  '^"^  been  held,  and  construct  for  such  state  a  re- 
Uwfaft*'  publican  government  </^  wovo.  It  is  on  this  principle 
civil  pov-  tliat  what  are  called  the  reconstruction  governments 
•uspcndcMi.  of  the  south,  instituted,  at  the  close  of  the  late  civil 
war,  under  the  authority  of  congress,  may  be  sus- 
tained. The  only  governments  that  were  then  existing  in  those 
states  were  provisional  and  military.  This  conflicted  with  the 
guannity  before  us;  and,  under  tliis  guaranty,  congress,  so  it 
was  held,  could  constitutionally  establish  in  the  states  in  ques- 
tion constitutions  which  should  be  in  their  character  re- 
publican.* 

XXV.  Religious  Tjists. 

§  553.  By  the  third  clause  of  the  sixth  article  of  the  consti- 
tution it  is  provided  that  "  no  religious  test  shall 
Noreiuri-      ever  bc  required  as  a  qualification  to  any  office  or 

0U8  U*Ht  of  ,  *  ^  •' 

office,  nor  public  trust  uudcr  the  United  States;"  and  by  the 
mentoVrc  first  amendment  it  is  further  provided  that"con- 
mfttcd^**^*^  gress  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof." 
As  to  tliese  liinitationa  the  following  points  are  to  be  ob- 
served :  — 

1st.  Tiiey  only  relate  to  the  Federal  government;  though 
similar  provisions  exist  in  the  constitutions  of  most  of  the 
states. 

2d.  They  do  not  preclude  prosecutions  for  blasphemy,  though 
this,  in  jurisdictions  where  these  or  similar  provisions  are  in 
force,  is,  not  because  Christianity  is  an  established  religion, 
but  beciiuse  it  is  an  in<lictable  ottence  to  insult  any  prevalent 
reliu^ious  belief.  And  in  all  cases  the  rit^ht  of  freedom  of 
argumentative  discussion  is  reserved.* 

who  lield  tin*  tt»chnical  title,  and  this  ment,   as  well  as   bj  the  courts    and 

led  to  (Jovcnior   Cliamherhaiii's  with-  executives  of  other  states  when  ques- 

drawal  and  a  consequent  submission  tions   of    extradition  came    up.      See 

throughout  tin' state  to  Governor  liamp-  Appleton's  Cycle,  1877,  p.  696. 

den.      (lovernor    Hani]>den   was    from  *  See  i«/'r«»  §§  593-6. 

tliat   time   reoo)]:niz«<d    as   governor  of  •  Whart.  Crim.  Law,  8th  ed.,  §  1605. 
South  Carolina  by  the  Federal  govern- 
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3d.  They  do  not  vacate  the  rule  that  witnesses  and  public 
officers  are  to  be  sworn  on  the  Bible,  since  to  this  rule  the  ex- 
ception is  universally  admitted  that  the  form  of  oath  the  party 
deems  most  binding  is  that  by  which  he  is  to  be  sworn. 

4th.  They  do  not  prevent  the  exemption  of  the  property 
of  religious  societies  from  taxation. 

5th.  They  do  not  render  unconstitutional  legislation  pro- 
hibiting public  labor  on  Sunday  even  by  persons  who  con- 
scientiously hold  to  another  day  as  the  Sabbath.^ 

6th.  Tliey  do  not  preclude  the  prohibition  by  congress  of 
polygamy  in  a  territory  by  a  majority  of  the  population  of 
which  i»olygamy  is  regarded  as  a  religious  privilege.  ' 

Till.  They  do  not  preclude  the  appointment  of  chaplains, 
and  the  prochimation  of  fast  and  thanksgiving  days.' 

XXVI.  Freedom  of  Speech,  of  Petition,  and  of  Bearing  Arms. 

§  555.    It  is  next  provided  timt  congress  shall  "  make  no 
law  abridging  the  freedom  of  speech  or  of  the  press." 
This  is  to  be  regarded  as  merely  an  annunciation  of  s|Mjcch  not 
a  familiar  common  law  rule  that  the  right  of  speak-   abridged, 
ing  and  publishing  is  one  of  the  primary  preroga- 
tives of  freedom.     The  same  provision  exists  in  the  constitu- 
tions of  most  of  the  states,  and  has  therefore  been  subject  to 
frequent    adjudication.      It    is   agreed   on    all  sides   that   it 
does  not  preclude  suits  for  slander  nor  prosecutions  for  libel. 
Tlie  sedition  law,  passed  during  the  administration  of  John 
Adams,  was  the   basis  of    several   prosecutions  for  libel,  in 
which  tlie  constitutionality  of  this  law  was  affirmed;*  and 
although    the   impolicy  of  this   law    may  be   conceded,  and 


»  Whart.  Crim.  Law,  8th  e<l.,  §  143Li. 
Com.  c.  Hyneinan,  101  Mass.  30  ;  (-oiii. 
V.  Hau,  122  Ma».s.  40 :  Specht  u.  Coii^., 
8  Barr,  312 ;  though  see,  contra,  Cih- 
oiniiati  v.  Rice,  15  Ohio,  22;'). 

■  U.  S.  u,  Reynolds,  l).S  U.  S.  Ut). 

•  That  a  school  Iward  may  exclude 
the  Bible  as  a  devotional  ljfK)k  in  the 
public  schools,  sec  Board  of  Education 
V.  Minor,  23  Oh.  St.  211.  That  it  may 
compel  such  reading,  see  Douahoe  v. 


Richards,  38  Me.  376  ;  Spiller  i-.  Wo- 
burn,  12  Allen,  127. 

The  establishment  of  chaplaincies  in 
army  anti  navy  has  not  been  regarded 
as  establishing  any  form  of  religion. 
The  chaplains  are  officers  in  service, 
and  are  selected  as  a  rule  from  no  spe- 
cific church.     • 

♦  See  reports  in  Whart,  State  Trials, 
336  et  seq, 
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it  was  ultinintely  repealed,  no  one  now  would  doubt  that  it 
is  within  the  iK>\ver  of  the  Federal  government  to  enact 
laws  making  treasonable  libels  punishable.  That  this  power 
exists  in  the  states  must  be  also  conceded ;  and  not  only  sedi- 
tious libels,  but  libels  on  executive,  on  judiciary,  and  on 
legislature,  federal  or  state,  have  been  repeatedly  held  to  be 
indictable.*  But  mere  criticism,  no  matter  how  condemna- 
tory, of  the  action  of  public  men  or  of  public  bodies,  is  not, 
under  a  republican  system  properly  subject  to  criminal  pros^ 
cution.  Xot  only  is  there  no  Federal  statute  now  making 
such  publications  indictable,  but  such  criticism  is  protected 
in  almost  all  the  states  by  constitutional  prescription.*  Nor 
is  it  likely  that  a  Federal  statute  making  such  criticism  in- 
dietable  would  be  held  constitutional  in  the  Federal  courts,' 
§  ijoij.  By  the  remaining  clause  of  the  first  amendment,  it 
is  declared  that  congress  shall  make  no  law  abridg- 
pi'tiiidii  ing  "  the  right  of  the  people  peaceably  to  assemble 
guaranteed    ^^^j  ^^  petition  the  government  for  a  redress  of 

grievances."  This,  also,  is  a  prerogative  of  the  people  recog- 
nized in  all  liberal  commonwealths.  At  the  same  time  the 
prerogative  docs  not  protect  the  authors  and  publishers  of  a 
scan(Uilous  or  seditious  petition  from  prosecution.* 

'  Wliart.  Crim.  Law,  >^th  imI.,  §§  1611,  th*»    transmissiour^  in«l<»ceiit   mattf^r 

ft  seq,     liaws  pruhibitiiij:  publications  through  the  mail,  see  U.  S.  v.  Bott,  11 

as  to  lotteries  «lo  n«»t  conllict  ^-ith  the  Blatch.  346;    U.  S.  v.  Hey  ward,  Clif- 

above  giiaraiiti.s  ;  Hart  r.  People,  26  ford,  J.,  Cir.  Ct.  Mass.,  1877 ;  Bates  p.*' 

Hun,  .'ilMl.      Nor  do  laws   pn»hibiting  U.  S.,  11  Bias.  70,  and  hence  Rev.  Stat., 

Federal   officers   from   contributing  or  §  3893,  is  held  constitutional.     It  was 

exacting  monoy  for  political  purposes,  ruled   by  the  U.  S.  Circuit   Court  in 

Curtis,  rx  p<irt(  J  lUG  L'.  ??.  171.  Louisiana,  however,  in  January,  18S4, 

«  Sc..  Coolcy,  Const.  Lim.,  r)36-7.  that  Kev.  Stat.,  §  3894,  prohibitiug  the 

'  Ibid.  S«'c  Rcsj).  r.  Dt-nnie,  4  Yeates,  transmission  of  letters  concerning   lot- 

270,  and  cases  in  Whart.  Crim.  Law,  teries  or  gift  concerns,  and  imposing  a 

8th  ed.,  §§  1«)11  f:t  si:q.  penalty  on  the  sending  of  sucU  letters, 

Mr.  Calhoun,  in  liis   report  on  the  does  not  prevent  the  transmission  and 

circulation  of  abolition  petitions  (Feb^  reception     of     such      correspondence 

4,    183(1,   5    Calhoun's    Works,    190),  through  the  agency  of  a  bank, 

took  the  ground  that  congress  had  no  ♦  See  Whart.  Com.  Law,  StU  ed.,  §§ 

constitutional   power   to  prohibit   the  1636   et   seq.;    Benton's   Thirty   Years 

transmission  of  documents  through  the  View,    i.    135,    ii.    32-36;    U.    S.    r. 

mail.  Cruikshank,  92  U.  S.  542,  552,  Waite, 

Tliat  congress  has  power  to  prohibit  C.  J. 
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§  557.  The  second  amendment  is  as  follows:    "A  well- 
regulated  militia  being  necessary  to  the  security  of 
a  free  state,  the  right  of  the  people  to  keep  and  befrarms 
bear  arms  shall  not  be  infrin<]ced."   The  last  portion   ?^i,^^^^ 

^  ^  infriuged. 

of  this  clause  is  to  be  qualified  by  the  first.     The 

right  of  all  persons  to  keep  and  bear  arms  everywhere,  and 

for  all  purposes  is  not  affirmed ;  all  that  is  affirmed  is  that 

the  right  of  keeping  and  bearing  arms  in  view  of  militia 

training  and  service  shall  not  be  infringed.     Hence,  statutes 

forbidding  the  bearing  of  concealed  weapons  have  been  held 

constitutional.* 

§  558.  The  third  amendment  provides  that "  no  soldier  shall 
in  time  of  piece  be  quartered  in  any  house  without 
the  consent  of  the  owner;  nor  in  time  of  war,  but  soldiers 
in  a  manner  to  be  prescribed  by  law."   On  this  limi-   ^"°^*^^<i^®°- 
tation  there  have  been  no  adjudications,  nor  has  there  ever 
been  an  occasion  to  require  such  adjudication.     When,  how- 
ever, martial  law  is  established,  this  limitation  is  suspended.' 

XXVII.  Unreasonable  Searches  and  General  Warrants. 

§  560.  By  the  fourth  amendment  "the  right  of  the  people 
to  be  secure  in  their  persons,  houses,  paj^ers,  and 
effects,  against  unreasonable  searches  and  seizures  able 
shall  not  be  violated,  and  no  warrants  shall  issue  Sud'geE^erai 
but   upon   probable  cause,  supported    by   oath   or  fopj^^j^^ 
affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  person  or  things  to  be  seized."'    This 
clause  bears  the  impress  of  the  controversy  as  to  general 
warrants  which  agitated  England  during  the  Grenville  min- 
istry, and  which,  to  the  colonists,  had  associated  the  claim 
of  the  British  executive  to  issue  general  warrants  with  the 
claim  to  arbitrarily  tax  the  colonies.     The  limitation  above 
given  is  substantially  a  codification  of  Lord  Camden's  ruling 

*  Wright  r.  Com.,  77  Penn.  St.  470 ;  Crim.  Law,  8th  ed.,  §  1557  :  see  contra, 

Andrews  v.  State,  3  Heisk.  165  ;  State  Bliss  v.  Com.,  2  Litt.  90. 

V.   Clayton,   41   Tex.   410 ;    Walls  v.  •  See  supra,  §  37. 

State,  7  Blackf.  572  ;   Owan  v.  State,  *  See  Rule  of  Court,  in  re,  3  Woods, 

31  Ala.  387 ;  Wilson  v.  State,  33  Ark.  502. 
557,   and    other    cases    cited  Whart. 
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to  the  eft'ect  tlmt  a  srciieral  warrant,  i.  e.,  a  warrant  whicb 
does  Hot  specify  the  person  to  be  arrested,  or  the  place  to  be 
searched,  is  illegal.  What  we  have  betbre  us,  therefore,  ia 
aimply  a  recapitulation  of  the  provisions  of  the  oomiuoa  law 
ill  this  relation  ;'  and  these  provisioiis,  aa  elsewhere  diacaased 
at  large,  are  as  follows  :— 

(1)  A  warrant  omitting  essentials  ia  illegal.* 

(2)  Peace  officers  maj  arrest  without  warrant  for  offencea 
in  their  presence,  and  for  past  felonies  and  breach  of  the  peace, 
upon  reasonable  suspicion,  which  is  convertible  with  probable 
cause.* 

(3)  A  house  may  be  broken  open  to  execute  warrants  in  cases 
of  felonies  or  breaches  of  the  peace,* 

(4)  Search  warrants  may  be  issued  upon  oath  duly  specify- 
ing person  and  thing,*  but  in  ojiening  trunlis  or  dmwera  the 
key  should  be  tlrst  dtmiandtd.*  ^SmM 

XXV  ilL  BAnauAEDB  or  LiBiaTr  Axn  VaonaxT. 

%  561.  By  the  fifth  amendment "  no  penon  shall  be  held  to 

answer  for  a  capiul  or  otherwise  infamons  crime, 
unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or  uaval 
■"P"^"  forces,  or  in  the  militia,  when  in  actual  service  in 
time  of  war  or  public  danger."  That  the  object  of 
this  amendment  was  to  secure  the  interposition  of  a  grand 
jury  in  all  cases  when  prosecutions  for  crime  are  likely  to 
impose  serious  and  degrading  consequences  connot  be  ques- 
tioned.'   It  has,  however,  been  lately  held  that  "  infamous 

■  See  State  v.  Spencer,  38  Me.  3D :  the  liqnor  lam  of  some  ol  th«  kUM 
Allen  V.  Colby,  47  ri.  U.  544;  Robin-  have  be«n  held  to  conflict  with  tlu 
BOD  V.  Richsrdaon,  13  Orttj,  494.  and     limitBtioiia   in   the    text.      Greena  v. 


Grand  jury 
requltilte  in 
TeloDies  or 


other  caseH  cited  Whart.  Cr.  I'l.  a 
Pr.,  §  26. 

«  Whart.  Cr.  PI.  and  Pr.,  §  6. 

»  Ibid.  §  8. 

*  Ibid.  §  U. 

*  Ibid,  i  22. 


Briggs,  ICartiB,  311;Fiaherc.  UoQirr, 
1  Gray,  1 ;  State  v.  Snow,  3  R.  I.  64; 
Hibbard  v.  People,  4  Hich.  12S.  Ai 
to  how  far  telegraph  oompaniea  art 
privileged  from  the  prodnction  of  thfir 
papers,   see   Whart.   on   Br.,   S  G95; 


•  Ibid.  §  24 ;  see  Cooley,  Const.  Lim,,     Cooley,  Conat.  Lim.,  376. 


"  search  and  aeii 
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crimes"  are  convertible  with  felonies.^  But  the  better  opinion 
is  that  all  crimes  which  at  common  law  would  affix  "  infamy" 
of  which  the  test  is  incapacitation  as  a  witness,  are  infamous 
under  this  clause.'  It  should  be  added  that  this  and  the  fol- 
lowing limitation  bear  exclusively  on  the  Federal  govern- 
ment. A  similar  provision,  however,  is  found  in  the  consti- 
tution of  most  of  the  states. 

§  562.  "  Nor  shall  any  person,"  so  the  fifth  amendment  pro- 
ceeds to  declare, ''  be  subiect  for  the  same  otfence  to  ^'^/J^®     , 

j»     mi  •      shall  be  put 

be  twice  put  in  jeopardy  of  life  or  limb.       This   twice  in 

leoDftrdv 

limitation,  also,  is  confined  to  cases  arising  in  the   for  the 
Federal   courts,  and   does  not   distinctively  aft'ect   ^^e°^" 

1  U.  S.  V,  Field,  infra,  and  cases  cited  17  Wall.  496  ;  U.  S.  v.  Buzzo,  18  Wall. 

infra;  see  King  v.  State,  17  Fla.  183.  125  ;  U.  S.  »;.  Ebert,  1  Cent.  Law  J, 

«  In  U.  S.  V.  Field,  16  Fed.  Rep.  780,  205.    As  a  general  rule,  **  infamy,"  in 

it  was  held  that  counterfeiting  U.  S.  this     sense,     comprehends     treason, 

money  is  not  an   ''infamous  crime,"  felony,  and  crimen  falsi  (Phil.  &  Am. 

and  to  the  same  eflfect  are  U.  S.  v.  Cop-  Ev.,  17  ;  Co.  Litt.,  6  6  ;  1  Starkie,  Ev., 

persmith,  4  Fed.  Rep.  198  ;  and  U.  S.  94  ;  1  Greenl.  Ev.,  §§  372,  373  ;  Whart. 

V.  Yates,  6  Fed.  Rep.  861  ;  Wilson,  in  Crun.  £v.,   §  363)  ;  and  it  has  been 

r«,  18  Fed.  Rep.  33.     It  is  laid  down  expressly   held   that  a    conviction  of 

in   the  last  case    following   U.   S.   r.  forgery  works  infamy,  though  forgery 

Block,  4  Sawy.  211,  that  "  at  common  be  only  a  misdemeanor.     Rex  v,  Davis, 

law   a  crime  involving    a    charge  of  8  Mod.  54 ;  Poage  v,  Stat«^,  3  Ohio  St. 

falsehood,  must,  to  be  infamous,  not  229.     If  this  be  the  case  with  forgery, 

only   involve   a  falsehood  of  such  a  it  is  difficult  to  see  why  it  should  not 

nature  and  purpose  as  makes  it  pro-  be  the  case  with  the  offence  of  passing 

bable  that  the  party  committing  it  is  counterfeit  coin. 

devoid  of  truth  and  insensible  to  the  In  U.  S.  v.  Petit,  11  Fed.  Rep.  58, 
obligation  of  an  oath,  but  the  falsehood  the  court  was  divided  on  the  question 
must  be  calculated  to  injuriously  affect  stated  in  the  text.  Eminent  us  are  the 
the  public  administration  of  justice,  authorities  sustaining  an  opposite  view. 
Tried  by  this  test,  the  act  of  passing  it  may  nevertheless  be  maintained  that 
counterfeit  coins  with  intent  to  defraud  the  more  reasonable  course  is  to  hold 
is,  manifestly,  not  infamous."  This  thatall  offences  a  conviction  of  which 
statement  is  open  to  criticism.  The  imputes  disgrace  and  brings  a  disgrace- 
common  law  test  of  infamy  heretofore  ful  punishment  are  "  infamous."  (See 
generally  accepted  is  disqualification  note  to  this  effect,  16  Fed.  Rep.  780, 
as  a  witness;  in  other  words,  an  and  observations  of  Judge  Cooley,Prlnc. 
offence,  a  conviction  of  which  disquali-  of  Crim.  Law,  29). 
fies  a  person  at  common  law  as  a  wit-  That  the  fifth  amendment  does  not 
ness,  is  infamous  ;  an  offence  not  apply  to  cases  in  the  army  and  navy 
working  such  disqualification  at  com-  service,  see  Mason,  ex  parte,  105  U.  S. 
mon  law  is  not  infamous.  U.  S.  v.  696. 
Mann,  1  Oall.  C.  C.  3 ;  U.  S.  v.  Isham, 
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State  procedure;'  though  provisions  to  the  same  effect  exist 
in  most  state  constitutions.  Taking  the  words  in  their 
natural  sense  it  is  open  to  question  whether  they  were 
meant  to  be  anything  more  than  an  enunciation  of  the 
common  law  rule,  that  a  person  who  has  been  once  acquitted 
or  convicted  of  an  offence  cannot  (unless  in  cases  whefe  a  con- 
viction is  set  aside  on  his  own  motion)  be  put  again  on  trial 
for  such  offence.  But  whether  this  is  the  true  meaning  of  the 
words  as  above  given  has  been  the  subject  of  animated  and 
persistent  controversy.  In  several  states  {e.  g.^  Pennsylvania, 
Virginia,  North  Carolina,  Tennessee,  and  Alabama)  it  has 
been  held  that  any  dismissal  of  a  jury,  on  the  ground  of 
inability  to  agree  on  a  verdict,  in  capital  cases,  after  the  case 
is  opened  to  them,  unless  there  be  physical  necessity  arising 
from  danger  to  the  life  of  one  of  the  jurors,  operates  to  dis- 
charsre  the  defendant.  In  the  courts  of  most  of  the  re- 
maining  states,  and  in  the  United  States  courts,  it  is  settled 
that  the  judge  trying  the  case  may  discharge  the  jury  when- 
ever, in  the  exercise  of  a  sound  discretion,  such  discharge 
seems  to  him  proi>er.  It  is  agreed,  however,  on  all  sides  that 
there  is  no  jeopardy  or  a  defective  indictment,  and  that  dis- 
charges arc  not  bars  when  required  by  the  sickness  of  the 
defendant  or  of  the  judge,  or  by  the  statutory  close  of  the 
court.  It  is  also  agreed  that  to  misdemeanors  and  to  felonies, 
which  were  never  capital,  the  limitation  does  not  apply,  and 
that  the  privilege  is  impliedly  waived  by  a  motion  for  a  new 
trial.  Wliethor  it  can  be  waived  by  an  agreement  at  the 
time  of  the  discharge  is  a  question  about  which  there  has 
been  also  much  ditterence  of  opinion,  the  courts  whicli  hold 
that  there  can  be  no  discharge,  except  in  case  of  physical 
necessity,  generally  holding  that  an  agreement  by  the  de- 
fendant that  the  jury  shall  be  discharged  does  not  afterwards 
bind  him.^  The  more  reasonable  view  is  that,  when  the  judge 
is  satisfied  that  there  is  no  prospect  of  an  agreement,  to  com- 
pel the  jury  to  remain  together  indefinitely,  would  either  pro- 
duce in  one  or  more  of  them  serious  illness,  or  insure  a  victory 

1  Fox  r.  Ohio,  5  How.  410 ;  U.  S.  r.        •  See    authorities   cited   in   Whart. 
Qibert,  2  Sumner,  10  ;  Wliart.  Cr.  PI.     Crim.  PI.  and  Pr.,  §§  400  et  seq. 
and  Pr.,  §  490. 
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of  mere  brute  endurance  in  rendering  the  verdict,  and  that  in 
such  cases  the  jury  should  be  discharged.  On  the  other  hand, 
there  is  strotig  sense  in  the  position  that  a  defendant  on  trial 
ought  not  to  be  asked  to  consent  to  a  jury's  discharge,  and 
that  his  agreement  to  such  a  course  should  not  be  held  bind- 
ing. A  man  on  trial  for  his  life  ought  not  to  be  forced  to  an 
election  between  oflending  the  jury,  on  whom  his  fate  de- 
pends, and  consenting  to  what  may  expose  him  to  a  second 
and  perhaps  a  fatal  trial.^ 

§  563.  A  party,  such  is  the  next  provision,  shall  not  "  be 
compelled  to  be  a  witness  against  himself."    This, 
also,  is  a   common   law   rule;    it   being   a  settled   notbecom> 
principle  of  that  law,  that  a  person,  even  when  he   ^^Btffy 
oflFers  himself  as  a  witness,  may  decline  to  answer  J^g'Sf 
any  questions,  answers  to  which  might  be  a  link  in 
a  chain  of  crimination.^    This  is  d  fortiori  the  case  with  a 
party  compulsorily  examined  as  to  a  charge  involving  his  own 
guilt.     Under  recent  statutes,  however,  defendants  in  criminal 
cases  may  ofter  themselves  as  witnesses  in  their  own  behalf, 
and  when  they  begin  to  narrate  facts  in  respect  to  the  offence 
with  which  they  are  charged,  they  cannot  refuse  to  answer 
on  cross-examination  as  to  details,  on  the  ground  that  this 
would  criminate  them.    Waiving  privilege  as  to  part  of  a  story 
waives  it  as  to  all.* 

§  564.  It  is  further  provided,  in  the  same  article, 
that  a  party  shall  not  ''  be  deprived  of  life,  liberty,  or  ty,  or  pro- 
property,  without  due  process  of  law."    This  limi-  Sof^e^^^ 
tation,  which,  in  the  fifth  amendment,  applies  dis-  ^^^^^u^^^^* 
tinctively  to  the  Federal  government,  is  in  the  four-   processor 
teenth  amendment  expressly  applied  to  the  states.* 


law. 


»  See,  also,  17  Am.  Law  Reg.,  735.  »  Whart.  Crim.  Ev.,  8th  ed.,  §  432  ; 

The  authorities    on    the    distinctions  aupra^  §  494. 

taken  in  the  text  are  given  in  fuU  in  *  Infra^  §  588.     An  indemnity  stat- 

Whart.  Crim.  PI.  and  Prac,  §§  490  et  ute  has  been  held  to  preclude  a  wit- 

8eq,y  518,  735.  ness  from  setting  up  the  privilege  un~ 

•  Whart.  Crim.  Ev.,  8th  ed.,  §  463 ;  der  the  Federal  constitution  :    U.  S.  r. 

Horstman  v.   Kaufman,  97  Penn.  St.  Brown,  1  Sawyer,  531.    It  is  otherwise 

147.  under  the  Massachusetts  constitution. ; 

Emory's  Case,  107  Mass.  172. 

41  641 


%  606.  This  gaaroDty,  however,  dow  not  oonfor  relitl''  team 
'  pol  ice  rratriotioD^*  sod  heace  8  itatDUprOTidii^  tint  ^ 

notupiT  plaoea  of  refraahment  shall  not  bo-  opeoed  in  tht 
b^fuiM-*"  immediate viciaity  of  religiona mettii^  ianiik ia> 
•toictiani.  ooDstitotional.  Id  the  same  line  are  to  be  nbtleed 
oasee  wbera  police  secarity  or  pablio  health  reqairaii  the  »■ 
moval  or  destrootlon  of  private  property.  In  suoh  ean^ 
piiTste  interests  must  b^  anbordioated  to  the  pnblia  good.* 
Legislation  prohibiting  lotteries,  agencies  for  sale  of  li^BOf^ 
and  Btraotores  a&oting  iiynriouly  the  heahfa  of  the  OOO' 
monity,  fiilU  ander  the  tame  head.' 

§  666.  It  woald  render  nngatory  not  <Hily  the  clause  imns. 
diately  before  qb,  bat  the  similar  clause  in  the  fourtaeatt 

>  a^mi,  fii  4U,4SM  i  m*  SUto  ».  UqwM.  bbIm*  it  fa  Ib  bat  so  ndL 
CkU,  B8  N.  H.  4S ;  Com.  ».  Beane,  W  W*  do  not-  think  tba  >t«t«to  w  «■• 
Hua.  543.  At  to  " doe  proeaM,"  •••  striMd  Tosld  ba  iiiiiwiltlullMnl  X 
Blnklng  Fund  Cmm,  90  D.  B.  700.  Am  owrlad  out  mt  omitrBad,  hqt  btari* 
to  nniMnoM,  Ma  Kipm,  i  486 ;  ud  M  to  shT7  it  ost  to,  it  would  b*  faa^ 
topaliaaiegiilBtiDti>gMienll7,Mfra,{  buitostiM  ftfranunent toobufolh* 
42S.  In  Bute  e.  Earti,  13  R.  I.,  Hmuad  with  keeping  »  pUea  ■trntr* 
528,  it  irsB  held  that  a  statutu  pro-  reputed  to  be  ased  for  the  Mile  of  in- 
Tiding  that  "  everj  person  who  sball  toxicating  liqaora,  and  to  proveln  inp- 
keep  a  place"  In  vhioh  it  is  reputed  port  of  the  charge  both  that  the  plat* 
"that  iatoiicating  liqaors  are  sold"  was  reputed  tobeio  used  and  tbatit 
without  a  license,  is  uu constitutional,  was  ao  ased  in  fact."  Aa  to  atataUt 
"Oarattenlion,"aogaid  the  court,"  has  making  evidence  absolnte,  at^ti^ra.ii 
been   directed  to  certain  decisions  of  368,  494. 

the  Bupreiue   court  of  Connecticut  in  ■  SlaQghler-hoiue   Caiea,    IS  Wall, 

which  a  similar  statnte  of  that  state  36  ;  Beer  Co.   v.  Haaa.,  97  D.   S.  2Si 

has   been    pronounced  constitutional.  Stone  v.  Klu.  101  U.  S.  814 ;  SlangbUr 

State  r.  Thomas,  47  Conn.  M6  ;  State  House  Case,  9  Fed.  Rep.  743 ;  Hew  Oi- 

V.  Morgan,  40ib.  44;  Staten.  Bnokley,  leans  Water  Works  o.  St.  Tammanr,  14 

40  lb.  246.     The  Connectioat  statute.  Fed.  Bep.  194;   Com.   v.   Evans,  133 

however,  thongh  essentially  the  same  Haas.  11  ;  Talbot  p.  Hudson,  16  Owj, 

Bs  ours  in  terms,  has  been  construed  417 ;   Taunton  r.   Taylor,    116  Hats. 

to  be  different  in  meaning.    The  su-  2H;  LakeViewcCemeteryJOIlLIM; 

preme  court  of  Connecticut  hold  that  State  tr.  Wheeler,  44  N.  J.  L.  88;  *m 

the  word   'reputed'  means  more  than  Fox  v.  Cincinnati,  104  C.  3.  783;  sea, 

simply  reputed,  to  wit,  truly  reputed,  also,  npra,  i  425. 

BO  that  a  person  is  not  punishable  for  *  Whart.   Crim.   Law,   8th   ed.,  H 

keeping  a  place  which  is  repnted  to  be  1424,  1490,  1630 ;  117ml,  H  426,  486. 
used  for  the  Illegal  sale  of  intoxicating 
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amendment  bearing  on  the  states,^  to  say  that  the  mere  fact 
.that  a  statute  exists  authorizing  the  taking  of  life, 
liberty,  or  property,  is  a  justification  of  arbitrary   process  of 
action  under  such  statute.    The  statute  must  be,  not   m^ans  law 
only   constitutional,  but   consistent  with    common   which  is 

•^  '  constitu- 

law  rights.*    Hence  a  statute  authorizing  the  arbi-   tionai  and 

J*  .  -xix-j'-i  1  consistent 

trary  seizure  of  property  without  judicial  condem-  with 
nation  is  unconstitutional.*    But  selling  property   Ja™  rights 
for  non-payment  of  taxes  under  statutory  directions 
is  not  taking  it  without  due  process  of  law.* — Such  are  some 

*  See  infra,  §§  588,  593,  594-6.  That  it  applies  to  constitiitional  con- 

'  Story  on  Const.,  4th  ed.,  §§  1943-    ventious,  see  Clark  v.  Mitchell,  69  Mo. 
6;  Cooler,  Const.  Lim.,  ch.  8;  Bank     627;  infra,  §  588. 


of  Columbia  r.  Okely,  4  Wheat.  235 
Davidson  v.  New  Orleans,  96  U.  S.  97 
Burt  V.  Brigham,  117  Mass.  307 
Bnrke  v.  Savings  Bank,  12  R.  I.  513 
Hubbard  v.  Brainard,  35  Conn.  563 
Taylor  v.  Porter,  4  Hill,  N.  Y.  140 
Granger  r.  Buffalo,  6  Abb.  (N.  Y.)  N.  C 
238  ;   Clark  v.  MitcheU,  69  Mo.  627 


*  Springer  v,  U.  S.,  102  U.  S.  586; 
Kelly  V.  Pittsburgh,  104  U.  S.  78. 

As  to  meaning  of  '*  due  process  of 
law"  in  connection  with  infliction  of 
punishment,  see  Milligan's  Case,  4 
Wall.  2  ;  quoted  infra,  §  580 ;  Gross  r. 
Rice,  71  Me.  24 ;  People  v.  Webb,  16 
Hun,  42 ;  State  v.  Anderson,  40  N.  J. 


Assessment  Board  t*.  Alabama  R.  R.,  L.  224;  Blaokman  i;.  Halves,  72  Ind. 

59  Ala.  551 ;  Campau  v.  Langley,  39  515 ;    Walker  v.  State,  35  Ark.  386  ; 

Mich.  4§1 ;    Daniel   v.   Richmond,   78  and  see  further,  infra.  §§  580,  588. 

Ky.  542;  Brady  v.  King,  53  Cal.  44;  That  the  right  of  jury  trial  in  civil 

Harper  v.  Rowe,  53  Cal.  233.     As  to  issues  may  be  abridged,  see  Chase  v. 

construction  of  statute  in  such  cases,  Jefts,  58  N.  U.  43  ;  Foster  v.  Morse,  132 

see  infra,  §  609.  Mass.  354  ;  infra,  §  581. 

That  a  town  ordinance  authorizing  **It  is    contended,   indeed,   that    a 

the  seizure  and  sale,  without  notice,  of  summary   proceeding   against    an  at- 

hogs  running  at  large,  is  unconstitu-  torney  to  exclude  him  from  the  prac- 

tional,  see  Varden  V.  Mount,  78  Ky.  86.  tice  of  his  profession,  on  account  of 

That  change  of  procedure  does  not  acts  for  which  he  may  be  indicted  and 

violate  "due  process  of  law,'*  see  U.  tried  by  a  jury,  is  in  violation  of  the 

S.  V,  Union  Pacific  Co*,  98  U.  S.  569  ;  fifth   amendment  of  the  oonstitution 

De  Treville  r.  Smalls,  98  U.  S.  517 ;  which   forbids  the  depriving  of   any 

supra,  §  492.  person    of    life,    liberty,   or    property 

•  Lowry  v.  Rainwater,  70  Mo.  152 ;  without  due  process  of  law.     But  the 

Detroit  v.  Plank  Road  Co.,  43  Mich,  action  of  the  court  in  cases  within  its 

140  ;  see  the  J.  W.  French,  13  Fed.  jurisdiction  is  due  process  of  law.     It 

Rep.  916  ;   Rutherford  v,  Maynes,  97  is  a  regular  and  lawful  method  of  pro- 

Peun.  St.  78.  ceeding,    practised   from    time   imme- 

That  the  limitation  applies  as  well  morial.     Conceding  that  an  attorney's 

to  executive  as  to  judicial  proceedings,  calling  or  profession  is  his  property, 

see  Stuart  v.  Palmer,  74  N.  Y.  183.  within  the  true  sense  and  meaning  of 
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of  the  distinctions  taken  as  to  the  term  *'  dne  proceiHi  of  law," 
in  its  general  relations.  The  meaning  of  the  term  as  specifically 

the  ocmstltntloii,  it  Is  oerUin  thai'  In  heart  before  It  eondemiM ;  whkh  pro^ 
many  cases,  at  least,  he  may  be  ez-  ceeds  upon  inquirT-,  and  renders  Jndf* 
eluded  from  the  parsoit  of  It  hf  the  ment  only  after  trial.    The  meaniiig  It 
summary  action  of  the  court  of  which  that  ererj  dtlten  shall  hold  hk  lifc, 
he  is  an  attorn^.    The  extent  of  the  liberty,    proper^,    and    inununltlss, 
Jurisdiction  is  a  subject  of  fair  Judicial  under  the  proteotioii  of  the  genenl 
consideration.  That  It  embraces  many  rules  which  gorem  eoclety. '"  (Coolsj's 
cases  In  which  the  offence  Is  indictable  Const.  Um.,  353.) 
Is   established   by  an   oTerwhelming       "  The  question  what  oonstltutes  due 
weight  of  authority.     This  being  so,  process  of  law  within  the  meaning  of 
the  question  whether  a  particular  dass  the  constitution  waa  much  considered 
of  cases  of  misconduct  Is  within  its  by  this  court  in  the  case  of  Daiidson 
scope  cannot  InYolre  any  constitutional  v.  New  Orleans,  96  U.  S.  97 ;  and  Ur. 
principle.  Justice  Miller,  speaking  for  the  court, 
"  It  is  a  mistaken  idea  that  due  pro-  said :  '  It  Is  not  poeaible  to  hold  that 
cess  of  law  requires  a  plenary  suit  and  a  party  has,  without  due  prooess  of 
a  trial  by  jury,  in  all  cases  where  pro-  law,  been  deprired  of  his  proper^, 
perty  or  personal  rights  are  luYolTed.  when,  as  regards  the  Issues  affecting 
The  important  right  of  personal  liberty  it,  he  has,  by  the  laws  of  the  state,  a 
is  generally  determined  by  a  single  fair  trial  In  a  court  of  Juatioe,  aeeoid- 
Judge,  on  a  writ  of  habeas  corpuif  using  ing  to  the  modes  of  proceeding  appU- 
aflldaTits   or   depositions    for   prooft,  cable  to  such  a  case.'  '* 
where    facts    are    to    be    established.        Bradley  J.,  Wall,  ex  pttrim^  107  U.  8. 
Assessments  for  damages  and  beDefiis  265.  • 
occasioned  by  public  improvements  are        In  Qnimby  r.  Hazen,  54  Vt.  132,  we 
usually  made  by  comniissioners  in  a  have  the  following  by  Powers,  J. : — 
summary  way.      Conflicting  claims  of        "Says  Story,  J.,  in  Wilkinson  r. 
creditors,  amounting  to  thousands  of  Leland,  2  Peters,  627 :    *  We  know  of 
dollars,  are  often  settled  by  the  courts  no  case  in  which  a  legislative  act  to 
on  affidavits  or  depositions  alone.  And  transfer  the  property  of  A.  to  B.  with- 
the  courts  of  chancery,  bankruptcy,  out  his  consent  has  ever  been  held  a 
probate,    and    admiralty    administer  constitutional  exercise   of    legislative 
immense  fields  of  jurisdiction  without  power  in  any  state  of  the  Union.'   And 
trial  by  jury.     In  all  cases,  that  kind  Curtis,  J.,  in  Webster  r.  Cooper,  14 
of  procedure  is  due  process  of  law,  How.  488,  speaking  of  that  clause  in 
which  is  suitable  and  proper  to  the  the  constitution  of  the  state  of  Maine 
nature  of  the  case,  and  sanctioned  by  which  secures   to  every    citizen    the 
the  established  customs  and  usages  of  right  of  '  acquiring,  possessing,   and 
the  courts.      *  Perhaps  no  definition,'  enjoying    property*    (which    is    sub- 
says    Judge    Cooley,   *  is    more    often  stantially  the  phraseology  of  article  I. 
quoted  than  that  given  by  Mr.  Web-  of  our  bill  of  rights),  says :    '  That,  by 
ster  in  the  Dartmouth  College  Case :  the  true  intent  and  meaning  of  this 
**  By  the  law  of  the  land  is  most  clearly  section,  property  cannot,  by   a  mere 
intended  the  general  law ;  a  law  which  act  of  the  legislature,  be  taken  from 
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used  in  the  fourteenth  amendment  will  be  hereafter  distinc- 
tivel}'  considered.^ 

§  567.  Private  statutes,  however,  removing,  for  the  benefit 
of  all  parties,  clouds  on  title,  are  not  unconstitu- 
tional when  there  is  no  other  way  of  disentangling   statutes 
knots  which  the  courts  cannot  loosen,  or  of  making:   ?"*®^*"? 

'  £>    title  not 

settlements  in  which  all  parties  acquiesce,  but  which  unconstitu- 
no  court  could  make  in  consequence  of  the  inca- 
pacity of  a  party.^  This  prerogative  may  be  exercised  when 
the  necessary  transmission  of  property  is  clogged  by  the  inca- 
pacity of  parties  who  will  be  seriously  injured  unless  there 
*  be  legislative  interposition.'  Mere  informalities,  also,  in  judi- 
cial proceedings  may  be  corrected  by  the  action  of  the  legisla- 
ture. This  has  been  lield  to  be  the  case  with  informalities  in 
sales  by  executors  and  trustees,*  and  with  irregularities  in 
partition  deeds,*  and  with  other  analogous  defects.*  And  an 
act  authorizing  the  guardian  of  minor  children  to  convey  real 
estate  has  been  held  within  the  constitutional  power  of  the 
legislature.^    But  the  legislature  has  no  power  to  direct  the 


man  and  vested  in  another  directly  ;  U.  S.  274 ;  Davidson  v.  New  Orleans, 

nor  can  it,  by  tlio  retrospective  opera-  96  U.  S.  97  ;  Overing  v,  Foote,  65  N. 

tion  of  law,  be  indirectly  transferred  Y.   263  ;    Philadelphia    w.   Miller,   49 

from  one  to  another,  or  be  subjected  to  Penn.  St.  440  ;    Gilmore  v,  Sapp,  100 

the  government  of  principles  in  a  court  111.  297  ;  Butler  v,  Saginaw,  26  Mich, 

of  justice,  which  must  necessarily  pro-  22. 

duce  that  effect.*      And  the  supreme  *  /n/Va,  §  588. 

court  of  Michigan,   in   Ames   r.  Port  ■  Savings  Bank  r.  Allen,  28  Conn. 

Huron  Log  Driving  Co.,  11  Mich.  147,  97 ;  Journeay  v,  Gibson,  56  Penn.  St. 

says  :    *  It  is  an  inflexible  principle  of  57  ;   Jones's  App.,  57  Penn.  St.  369  ; 

constitutional   right,    that    no  person  see  supra^  §  492,  as  to  modifying  reme- 

can  legally  be  divested  of  his  property  dies. 

without  remuneration,  or  against  his  •  Todd  u.  Flournoy,  56  Ala.  99  ;  Tin- 
will,  unless  he  is  allowed  a  hearing  dal  v,  Drake,  60  Ala.  170. 
before  an  impartial  tribunal,  where  he  ♦  Lucas  v.  Tucker,  17  Ind.  41 ;  see 
may  contest  the  claim  set  up  against  in/ra,  §  568;  supra,  §§  475,  492. 
him,  and  bo  allowed  to  meet  it  on  the  *  Kearney  r.  Taylor,  15  How.  494. 
law  and  facts.'  "  *  See,   also,   Wade   on    Retroactive 

That  "due  process  of  law"  involves  Laws,  §§  250-7. 

a  right  to  notice  and  reasonable  oppor-  '  Estep   r.    Hntchman,  14  S.  k  R. 

tunity  to  be  heard,  see  Whart.  on  Ev.,  435  ;  Kerr  v.  Kitchen,  17  Penn.  St.  433. 
§§  796,  893;   Windsor  v.  McVeigh,  93 
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wie  of  the  real  estate  of  one  sui  juruJ  In  sabmiasion  to  tbe 
same  general  rale  a  state  statute  authorizing  eommisBioners  to 
sell  lands  held  by  devisees  in  tail,  so  as  to  bar  the  entail  and 
effect  a  partition,  tbe  relief  being  applied  for  by  the  execntors 
of  tbe  will  and  the  mother  of  the  devisees,  was  held,  in  Ohio, 
eonstitntionaL'  This  class  of  l^islation.  Judge  Oooley  de- 
clares, ^^  may,  perhaps,  be  properly  called  prerogative  remedial 
legislation.  It  hears  and  determines  no  rights;  it  deprives  no 
one  of  bis  property.  It  simp]y  authorizes  one's  real  estate  to 
be  turned  into  personal,  on  the  application  of  tbe  person  rep- 
resenting bis  interest ;  and  under  such  circumstanceB  that  the 
consent  of  the  owner,  if  capable  of  giving  it,  would  be  pre- 
sumed."*  In  the  latter  incident  the  provision  before  us  difien 

>  KneaM'8  BsU,  81  Penn.  St.  87.  88)  itetM  as  fidlowa  th^  law  In  n- 
That  a  retrotpeotiTe  tUte  law  is  an-  speoi  to  sale  of  minors'  estates  nndsr 
eonstitntional  when  oonlUoting  with  a  speoial  statutes :  "  If  the  partj  stand- 
proTision  in  a  state  oonstitntion  pro*  ing  in  the  position  of  tmstoe  applies 
hibiting  each  legislation,  see  Forster  for  permission  to  oonTert  bjr  a  sale  the 
V.  Forster,  129  Msss.  669 ;  Ooshom  s.  real  proper^  into  personal,  in  order  to 
Poroell,  11  Oh.  St.  641 ;  Drew  r.  R.  R.,  effeotoate  the  pnrpoees  of  the  trast, 
81*  Penn.  St.  46 ;  see  Rioh  v.  Flan-  and  to  sooomplish  objects  in  the  in« 
ders,  39  N.  H.  304 ;  tatpra,  $  476.  tereet  of  the  efitat  fM  trmm  not  other- 
Thai  a  retrospeotiTe  sot  is  not  per  m  wise  attainable,  there  is  nothing  in 
unconstitutional,  see  Wade  on  Retro-  granting  the  permission  which  is  in  Its 
active  Laws,  §§  156  et  seq. ;  Bait.  &  nature  judicial.    To  grant  permission 
Susq.  R.  R.  r.  Nesbit,  10  How.  395 ;  is  merely  to   enlarge  the    sphere  of 
Drehman  v.  Stifle,  8  Wall.  595 ;  Brown  the  judicial  authority,  the   better  to 
V.  N.  Y.,  63  N.  Y.  239 ;  State  v.  New-  accomplish  the  purpose  for  which  the 
ark,  27  N.  J.  L.  185 ;  stqtra,  §§  472  trusteeship  exists.'*     To  this  is  cited 
et  seq.  Rice  v.  Parkman,  16  Mass.  326 ;  Coch- 
That   irregularities  in  assessments  ran  v.  Van  Surlay,  20  Wend.  365  ;  and 
oanbe  thus  cured,  see  Sohenley  v.  Com.,  see  Sujdam  r.  Williamson,  24  How. 
36  Penn.  St.  29.  427 ;  Post,  in  re,  13  R.  I.  495. 

That  a  deed  made  to  the  wrong  per-        '  Carroll  r.  Olmsted,  16  Ohio,  251. 
son  may  be  thus  corrected,  see  Kear-        '  Qsoley,  Const.  Lim.,  4th  ed.,  125. 
nej  i;.  Taylor,  15  How.  494.  As  to  retroactive  modification  of  evi- 

That  an  imperfect  acknowledgment  denoe,  see  sHprOf  §§  494,  563. 
can  be  thus  cured,  see  Goshorn  v.  Par-        The  question  of  retrospective  reme- 

cell,  11  Ohio  St.  641.  dial  acts  is  discussed  in  Buckalew  on 

That  the  legislature,  however,  can-  the  Constitution  of  Pennsylvania,  99 

not  in  this  way  revise  judicial  deci-  et  seq.   In  the  debate  in  the  Pennsylva- 

sions,  see  supra^  §§  388  et  seq. ;  and  see  nia  Constitutional  Convention  of  1873, 

Denny  v,  Mattoon,  2  Allen,  361.  where  this  power  was  reserved  to  the 

Judge  Cooley  (Const.  Lim.,  4th  ed.,  legislature  under  certain  limitations, 
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fundamentally  from  recent  British  statutes  for  the  sale  of 
encumbered  estates,  and  for  other  purpose  of  land  settlement. 
With  us  title  cannot  be  divested  unless  with  the  owner's  as- 
sent, or,  if  he  is  incapable  of  giving  such  assent,  unless  there 
exist  circumstances  by  which  his  assent,  if  he  were  capable 
of  giving  it,  would  in  all  probability  have  been  induced.  No 
such  restriction  is  recognized  as  binding  the  British  Parlia- 
ment, which  has  the  power  to  divest  title  at  its  discretion. 
There  is  no  question  that  this  power,  exercised  in  the  divest- 
ing of  the  title  of  ecclesiastical  corporations  without  their 
consent,  has  greatly  conduced  to  English  prosperity.  On  the 
other  hand,  there  is  little  doubt  that  when  property  becomes 
settled  in  private  hands,  under  a  system  which  discounten- 
ances undue  accumulation  in  mortmain,  it  is  better  for  the 
country  that  limitations  such  as  that  before  us  should  be  scru- 
pulously maintained.  They  are  not  arbitrary,  but  emanate 
from  a  craving  on  the  part  of  the  people  for  stability  of  title 
and  stability  of  rights. 


it  was  urged  by  Judge  Woodward,  a  Goshorn  v.  Purcell,  11  Ohio  St.  641 ; 

jurist  of  long  experience  and  eminent  Dontzel  t*.  Waldie,  30  Cal.  138. 
ability,  that  the  legislative  power  of        That  the  legislature  cannot  generally 

curing  merely  formal  defects  in  titles  assume  judicial  functions,   see   suprUf 

is  essential  to  public  justice.    **  In  point  §388. 

of  fact,  cases  of  sporadic  individual  In  Post,  m  re,  13  R.  1. 495,  it  was  held 
hardship  would  occur  which  could  not  that  an  act  of  the  general  assembly, 
be  anticipated.  We  did  not  know  when  in  1844,  authorizing  a  conversion  into 
they  would  arise,  and  that  was  the  personalty  of  real  estate  in  the  then 
reason  why  power  to  relieve  them  must  town  of  Newport,  was  valid,  as  it  may 
reside  somewhere  in  the  state,  if  they  have  appeared,  after  inquiry  and  con- 
meant  the  people  should  be  a  free  sideration,  that  the  value  of  realty,  so 
people."     2  Conv.  Deb.,  610.  situated,  had  reached  its  culmination 

In  Satterlee  v.  Mathewson  (16  S.  &  and  was  liable  to  decline.     The  court 

R.  169,  aff.  2  Pet.  380)  it  was  held  that  cited  Clarke  v.  Van  Surlay,  15  Wend, 

a  statute  was  constitutional  which  was  436  ;  Cochran  v.  Van   Surlay,  20  id. 

passed  to  validate  certain  leases  of  land  365;  Rice  v.  Parkman,  16  Mass.  326; 

which  the  local  courts  had   ruled  to  Sohier  r.  Mass.  Gen  Hospital,  3  Gush, 

be  invalid.     See,  also,  Foster  v.  Essex  483  ;   Clarke  r.  Hayes,  9  Gray,  426 ; 

Bank,  16  Mass.  245.  Carroll  u.  Olmsted,  16  Ohio,  251 ;  Todd 

That  statutes  validating  conveyances  v.  Flournoy's  Heirs,  58  Ala.  99  ;  Blagge 

of  married  women  are  not  unoonstitu-  v.  Miles,  1  Story,  426  ;   Bambangh  v. 

tional,  see  Watson  v,  Mercer,  8  Pet.  88  ;  Bambaugh,  11  Serg.  &  R.  191  ;  Thurs- 

Underwood  v.  Lilly,  10  S.  &   R.  97 ;  ton  t-.  Thurston,  6  R.  I.  296. 
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§  568.  An  interesting  distinction  has  been  taken  with  regard 
to  the  curing  by  legislation  of  defects  arising  from 
formaHn*     incapacity.    When  soch  incapacity  is  merely  formal 
^^^1^^       and  technical,  defects  caused  by  it  may  be  cared  by 
corrected      special  legislation.    This  has  been  held  to  be  the 
tion;iiotof  case  with  statutes  validating  notes  tainted  with 
^y'/'^'^  usuiy,'  and  notes  issued  by  a  corporation  whose 
charter  did  not  give  it  power  to  issue  notes  ;*  with 
conveyances  by  married  women  f  even  with  a  marriage  de- 
fective in  formal  execution.^    On  the  other  hand,  the  deed  of 
an  insane  person  cannot  he  validated  by  legislation.*   And, as 
we  have  already  seen,  legislation  reviewing  judicial  proceed* 
ings  is  unconstitutional.*    Legislation,  also,  curing  defects, 
is  not  operative  so  as  to  prejudice  ftona >S<2e  purchasers  for  a 
valuable  consideration,  nor  to  divest  rights  vested  in  heirs.' 
§  669.  The  last  clause  of  the  amendment  now  before  us,  is 
that  '^  private  property"  shall  not  be  ^  taken  for 
petty  cim^  public  Qse  without  just  compensation."  This,  like  the 
uuLenVith.  ^^^^^  clauscs  in  this  amendment,  is  binding  only  on 
out  com-      the  Federal  ffovernment.    The  same  provision,  how- 

pensation.  °  * 

ever,  is  introduced  into  the  constitutions  of  most  of 
the  states.  It  is,  like  the  clauses  immediately  before  it,  a 
principle  common  to  all  constitutional  governments.  In  the 
same  general  sense  is  to  be  accepted  the  clause  just  noticed,  as 
supplemented  in  the  fourteenth  amendment:  "  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law."  But  be  this  as  it  may,  there  is  no  juris- 
diction in  the  United  States  in  which  by  stress  either  of 
Federal  or  state  legislation  private  property  can  be  taken 
for  public  use  without  compensation." 

§  570.  The  prohibition  of  "  taking"  of  private  property  is 

'  Savings  Bank  v.  Allen,  28  Conn.  f  Les  Bois  r.  Bramel,  4  How.  419; 

97;  Parmelee  V.  Lawrence,  48  111.  331.  Shonk  r.    Brown,   61  Penn.  St.  320; 

«  Trustees  i;.  McCaugliy,  2  Ohio  St.  Hillyard  v.  MiUer,  10  Penn.  St.  326; 

152.  Alter's  App.,  67  Penn.  St.  341 ;  Sute 

»  Supra,  §  567.  v.  Warren,  28  Md,  338. 

*  Goshen  r.  Stonington,  4  Conn.  209.  •  Mobile  Co.  r.  Kimball,  102  U.  8. 

*  Routsong  V.  Wolf,  35  Mo.  174  ;  see  691 ;  Kennedy  v,  Indianapolis,  103  U. 
Coolej,  Int.  to  Const.  Law,  325.  S.  599  ;  Sweet  v.  R,  R.,  79  N.  Y.  293 ; 

«  Supra,  ^^3SS  etseq.  Maxwell  v.  Ooetsohiaa,    40  N.  J.  L. 
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DOt  to  he  liraited  to  the  "  taking"  or  appropriation   Ruieap- 
ot  movable  property/    Isor  is  it  any  answer  that   estate, 
the  property  was  taken  by  the  government.    The  government 
acting  directly  is  as  much  bound  by  the  restriction  before  us, 
as  is  the  government  acting  indirectly  through  individuals.^ 

§  571.  Property,  however,  must  be  vested  to  place  it  within 
the  shelter  of  this  limitation.     A  mere  expectancy 

ProDcrtv 

is  not  thus  protected.' — On  the  other  hand,  "the  must  be 
legislature  cannot,  by  an  arbitrary  edict,  take  the  ^^*  '  * 
property  of  one  man  and  give  it  to  another.'**  A  statute, 
for  instance,  legitimating  children  is  not  unconstitutional, 
so  far  as  concerns  a  parent's  estate,  if  enacted  during  the 
parent's  life;  and  laws  of  inheritance  may  be  changed  by 
the  legislature  so  as  to  affect  the  title  of  parties  holding  only 
• 

383  ;  Bachler's  A  pp.,  90  Ponn.  St.  207  ;  need  not  be  actually  taken  in  the  strict 

Chicago  V.  Rumsey,  87  111.  348;  John-  sense  of  the  term,  but  that  it  is  suffi- 

son  V.  Parkersburg,  16  W.  Va.  402;  Mil-  cient  if  there  is  a  serious  interruption 

wankee  Supervisors  v.  Pabst,  45  Wis.  of  the  use  of  such  property.   See  Story 

311 ;  Oakland  Co.  v.  Rier,  r)2  Cal.  270.  r.  R.  R.,  90  N.   Y.   122.     How  far  the 

**  The  obligation  to  make  compensa-  famous  case  of  Munn  i-.  Illinois,  94  U. 

tion  for  property  taken  for  the  public  S.  113,  militates  against  the  constitu- 

use,  under  the   right  of  eminent  do-  tional  guaranty  now  before  us,  has  been 

main,  is  generally  regarded  as  a  neccs-  already  discussed,  supra,  §  490.     The 

sary  condition  of  the  exercise  of  the  question  is  examined  by  Mr.  Pomeroy, 

right,  even  at  common  law.     Cooley,  in  17  Am.  Law  Rev.,  pp.  110  et  set/.    It 

Const.  Lini.,  559.     And  it  is  made  im-  should  bo  remembered  that  the  right  to 

peratively  so  by  the  fifth  amendment  hold  property  free  from  any  interference 

to  the  constitution,  which,  among  other  on  the  part  of  the  state,  except  through 

things,  declares  :    *  Nor  shall  private  due  process  of  law,  is  one  of  the  rights 

property  be  taken  for  public  use  with-  pronounced  by  the  Declaration  of  In- 

out  just  compensation.*     This  consti-  dependence  to  be  absolute  and  inalien- 

tutional  protection  of  the  rights  of  the  able.  The  inference  is,  that  any  consti- 

individual  against  the  public  is  to  be  tutional  limitation  invading  this  right 

enforced  by  the  court,  whenever  any  is  to  be  construed  strictly  in  favor  of  the 

department  of  the  government  under-  people  and   against  the  government ; 

takes  to  act  in  disregard  of  it,  as  the  infra ,  §  G09. 

occasion  may  require."     U.  S.  r.  Li»e,  *  U.  S.  v.  Leo,  106  U.  S.  196,  cited 

106    U.  S.  196,  220;    S.  P.,  U.  S.    v.  infra,  §  574. 

Oregon  Nav.  Co.,  16  Fed.  Rep.  524 ;  see  •  Wade  on  Retroactive  Laws,  §  157  ; 

Sage  V.  Brooklyn,  89  N.  Y.  36  ;  Austin  Cooley,  Const.  Lim.,  4th  ed.,  438  etseq,; 

V,  R.  R.,  U.  S.  Cirt.  Ct.  Vt.,  1883,  16  Bank  of  Columbia  v.  Okely,  4  Wheat. 

Rep.  548.  235. 

*  In  Pumpelly  v.  Green  Bay  Co.,  13  *  Paxson,    J.,    Lane   v.   Nelson,    79 

Wall.  166,  it  was  held  that  property  Penn.  St.  407. 
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in  expectancy.    But  such  laws  are  inoperative  for  the  purpose 
of  divesting  rights  accrued  by  the  ancestor's  death.^ 

§  572.  When  the  property  of  one  person  is  taken  by  the 
sovereign  for  the  benefit  of  another,  the  implication 

hasaTiSit  ^®  *^^^  **^®  former  is  to  recover  the  value  of  the 
toemiiieut  property  from  the  latter.*  When  property,  also, 
is  taken  for  public  use,  by  the  right  of  eminent  do- 
main, this  is  subject  to  a  constitutional  check  as  to  compensa- 
tion from  the  sovereign.  "  Eminent  domain,"  therefore,  in 
the  sense  in  which  the  term  is  used  in  this  relation,  is  the 
;*ight  of  a  sovereign  to  appropriate  private  property  for  public 
purposes  when  required  by  public  need,  proper  compensation 
being  made  therefor.  In  the  states,  the  right  of  eminent 
domain  resides  in  the  state  itself,  as  represented  by  its  spe- 
cific government.  The  United  States  cannot  interfere  with 
the  exercise  of  this  right ;  though  the  supreme  court  of  the 
United  States,  when  it  has,  for  other  reasons,  jurisdiction  of 
such  cases,  does  not  lose  this  jurisdiction  from  the  fact  that 
the  state's  right  of  eminent  domain  is  involved.'  In  the  ter- 
ritories the  right  belongs  to  the  United  States  government,* 
though  it  may  be  exercised  for  local  purposes  by  the  territo- 
rial legislature.  As  soon  as  the  territor}^  is  admitted  as  a 
state  into  the  Union,  its  right  of  eminent  domain  over  its  soil 
becomes  absolute  in  all  state  relations.' 

§  573.  For  Federal  purposes  the  United  States  government, 
,,  .,  ,  njay  exercise  the  rischt,  in  cases  in  which  the  state 

staiHH  trov-  declines  to  cede,  and  individuals  voluntarily  to  sell.* 
mayexer-  The  right,  howevor,  rcsts  on  necessity;  it  must  be 
rSt^'for  exercised  insubordination  to  legislative  authority ; 
Federal        ^jj^  takiuc:  must  be  limited  to  the  necessity;  and 

purposes.  =>  i        i  i   i  •  » 

adequate  compensation  should  be  given.' 

1  Norman  r.  Heist,  5  W.  &  S.  171  ;  *  See  mpra,  §  462. 

Gallbraith  r.  Com.,  14  Penn.St.  258;  »  Weber r.  Harbor  Commis.,  18  Wall. 

Gregley  r.  Jackson,  38  Ark.  487.  57. 

«  Herseh  v.  U.  S.,  15  H.  &  N.  385  ;  «  Kohl  r.  U.  S.,  91  U.  S.  3G7. 

Hackett   v,  Ottawa,  ^0  V.  S.   SO;    see  ^  Cooley,  Const.  Lim.,  4th  eti.,  pp. 

Union  I'ac.  R.  R.  r.  Atchison  R.  R.,  2tf  9r>3  ct  seq.j  and  cases  there  cited.     In 

Kans.  »;t;i).  U.   S.    v.    Lee,    106    U.  S.    196,  where 

•  Boom   Co.   V,   Patterson,  98  U.   S.  the    appropriation   of   the    Lee  estate 

403.  of   Arlington    for    cemetery   purjK^ses 
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§  574.  The  appropriation  must  be  ordinarily  for  public  use, 
and  only  as  much  as  is  necessary  for  such  purpose.* 
A  consequential  benefit  to  the  community  is  enough   for  public 
to  sustain  the  opening  of  a  road  through  private   "®®' 
property  ;  but  this  benefit  must  be  of  a  character  definite  and 
appreciable.^    It  is  on  this  ground,  so  it  is  said,  that  land 
may  be  taken  to  promote  the  drainage  of  a  particular  neigh- 
borhood, and  thus  to  improve  the  health  and  comfort  of  a 
community.^    And,  as  has  been  seen,*  property  may  be  taken 
when  necessary  for  police  security  or  general  health  and  com- 
fort. 

§  575.   The  right  extends  to  corporate  franchises,  so  that 
the  bridge  of  a  corporation  can  be  taken  for  public 
use  and  made  a  free   bridge.*     Franchises  of  all   may  be  ^^ 
kinds   may  be  thus   taken  when  needed   for   the  ^^^ 
public  good.* 

§  576.  The  right  of  appropriation,  however,  cannot  (unless 
in  cases  of  necessity,  as  where  required  by  the  exigencies  of 
war  or  of  some  great  public  disaster')  be  exercised  arbitrarily. 

was    held    invalid  under  the  clause  '  Sixth  Avenue  R.  R.  v,  Kerr,  72  N. 

before  us,  it  was  said  by  Miller,  J.,  Y.  330. 

giviug  the  opinion  of  the  court:    **It  »  Mills,  Eminent  Domain,  §§  287-8, 

is  not  pretended,   as    the    case   now  citing  Harvey   v,  Thomas,  10  Watts, 

stands,   that  the   president   has   any  63 ;  see  Mobile  Co.  v.  Kimball,  102  U. 

lawful  authority  to  do  this,  or  that  the  S.  691. 

legislative  body  could   give  him  any  ■  Talbot  v.  Hudson,  16  Gray,  417. 

such  authority  except  upon  payment  *  Suproj  §§  125,  486-7,  565. 

of  just  compensation.      The  defence  It  has  been  also  held  not  unconsti- 

stands  here  solely  upon  the  absolute  tutional  to  impose  on  one  county  the 

immunity    from    judicial    inquiry    of  burden  of  an  Improvement  in  which 

every  one  who  asserts  authority  from  the  whole  state  is  interested.    Mobile 

the  executive  branch  of  the   govern-  Co.  r.  Kimball,  102  U.  S.  691. 

ment,  however  clear  it  may  be  made  •  Towanda  Bridge  Co.,  in  re,  91  Peun. 

that  the  executive  possessed  no  such  St.  216. 

power.     Not  only  that  no  such  power  •  Richmond  R.  R.  i;.  Louisa  R.  R., 

is  given,  but  that  it  is  absolutely  pro-  13  How.  71 ;    Backus  v.  Lebanon,  11 

hibited,  both  to  the  executive  and  the  N.  H.  19  ;  Hand  Gold  Co.  v.  Parker, 

legislative,  to  deprive  any  one  of  life,  59  Ga.  419  ;  see  Wade  on  Retroactive 

liberty,  or  property  without  due  pro-  Laws,  §  72. 

cess  of  law,  or  to  take  private  property  ^  That  in  such  case  the  danger  must 

without  just  compensation.''  be  immediate  and  urgent,  see  Mitchell 

r.  Harmony,  13  How.  115. 
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It  must  be  in  obeilicnce  to  general  law,  after  suitable  inves- 
tigation and  trial;  and  in   this  sense,  as  we  have 
richMimJi*^  seen,  is  to  be  understood  the  clause  in   the  four- 
^^*y  teenth  amendment,  already  cited,  "nor  shall  any 

law.  except  state  deprive  any  person  of  life,  liberty,  or  property, 
neceJhiiy.  without  duc  proccss  of  law."  Legislation  to  this 
eftect  is  in  exercise  of  a  high  prerogative  of 
sovereignty,  and  must  be  strictly  construed.*  Necessity,  to 
be  recognized  as  an  exception  to  this  rule,  must  be  urgent 
and  immediate,  i>ermitting  no  other  relief.  This  has  been 
held  to  be  the  case  with  the  seizure  by  the  municipal  author- 
ities of  the  intoxicating  liquor  in  a  city  to  prevent  it  being 
seized  and  used  by  an  invader,*  and  the  destruction  of  a 
building  in  order  to  arrest  a  conflagration.'  Under  this  head 
may  be  included  the  abatement  of  nuisances,  when  such 
abatement  is  necessary  to  public  health  and  comfort.* 

§  577.  Private  corjK)ration8,  such  as  railroads,  created  for 
public  convenience,  may  be  endowed  by  the  state 
with  the  power  of  taking  land  for  their  corj>orate 
eiet^ate  .     pm.po8(j^  they  paying,  in  conformity  with  law,  due 

compensation  therefor.*  Objectionable  as  on  principle  may 
be  this  delegation,  "  it  is  now  too  well  settled  to  admit  of 
any  qiicrftion,  although  the  power  is  plainly  liable  to  abuse."* 
The  delegation,  however,  is  to  be  strictly  construed.^ 

§  578.  The  better  opinion  is   that  at  common  law,  as  well 

as  under  the  limitation  in   the  fourteenth  amend- 

UoiMnusr      Ji^^^^^  ^  state  taking  private  property  is  bound  to 

be  fairly        providc  a  fair  tribunal  for  the  assessment  of  com- 

adjuttecl.         '^  .  . 

l>ensation,  the  contestant  having  every  opportunity 
allowed   him    of    showing    what   damage   he   has   received.* 


Power 
may  be 


'  Burt  i;.  Brigliani,  117  Mass.  307. 

2  Jones  i\  Kii.liinoiul,  18  (rrat.  517. 

«  SaltiM'tn?  Case,  12  Coke,  12;  New 
York  V.  Lord,  18  Wend.  120  ;  Russell 
r.  Mayor,  2  Denio,  4G1  ;  Hale  v.  Law- 
rence, 1  Zab.  714;  Philadelphia  r. 
Scott,  81  Penn.  St.  80  ;  and  other  cases 
cited  Cooley's  Const.  Lim.,  4th  ed.,  747. 

<  Supra,  §§  425,  486,  565  ;  Whart. 
Crim.  Law,  8th  ed.,  §  1426. 
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»  Secombe  r.  R.  R.,  23  Wal.  108; 
Cape  Girardeau  Co.  v.  Denuis,  67  Mo. 
43.S. 

*  Pomeroy,  Const.  Law,  161. 

7  Redman  v.  R.  R.,  33  N.  J.  Eq. 
165. 

«  Co.  Lit.  s.  212 ;  Dimes  r.  Pro- 
prietors, 3  House  of  L.  Ca,  75i>  ;  Boom 
Co.  V.  Patterson,  98  U.  S.  403  ;  Rich  r. 
Chicago,    59   lU.   286,   cited    Cooley's 


CHAP.  VI.]  CONSTITUTIONAL  LAW.  [§  579. 

Hence  it  has  been  held  in  New  York  that  a  law  authorizing 
the  taking  of  land  without  a  public  official  pledge  for  pay- 
ment, remitting  the  owner  to  a  future  contingent  fund,  is 
unconstitutional.* 

§  579.  By  the  sixth  amendment,  "  in  all  criminal  prosecu- 
tions, the  accused  shall  enjoy  the  right  to  a  speedy   D^jfe^^ant 
and  public  trial  by  an  impartial  iury  of  the  state  and   entitled  to 

.  ail  inipar- 

district  wherein  the  crime  was  committed,  .  .  .  and  uaijuryof 

to  be  informed  of  the  nature  and  cause  of  the  accu-  crfme^to 

sation,  to  be  confronted  with  the  witnesses  against  ^j.|"^^  ^ 

him,  to  have  compulsory  process  for  obtaining  wit-  the  nature 

nesses  in  his  favor,  and  to  have  the  assistance  of  charge,  to 

counsel  in  his  defence."     These  provisions  are  also  JS^g^ory" 

familiar  common  law  rules,  introduced  in  this  place  p^c»»^ot 

'      ,  *  witnesses, 

to  guard  against  any  usurpation  on  the  part  of  the  and  to  have 
Federal  government.  The  limitations  as  to  speed 
and  publicity  and  impartiality  need  no  comment.  That  which 
provides  that  the  trial  shall  be  by  a  jury  "of  the  state  and 
district  wherein  the  crime  was  committed,"  has  been  subject 
to  two  opposite  interpretations.  On  the  one  side,  it  is  main- 
tained that  the  place  of  the  jurisdiction  of  a  crime  is  the  place 
in  which  the  accused  was  at  the  time  of  the  crime.  On  the 
other  side  it  is  urged  that  this  is  a  petitio  principii^  since  it 
assumes  the  guilt  of  the  accused,  which  is  the  very  question  at 
issue;  and  that  the  true  view,  both  on  principle  and  on  tech- 
nical interpretation,  is  that  the  place  "where  the  crime  was 
committed,  ^.  6.,  that  whose  sovereignty  was  invaded  by  the 
act,  and  in  which  the  crime  took  eft'ect,  is  the  place  of  juris- 
diction.*— The  other  clauses  in  this  amendment  require  in 
this  place  no  further  discussion,  being  common  law  rules  uni- 
versally recognized.' 

Princ.  Const.  Law,  341;    see  Wyne-  &  Pr.,  §^  716  <;/ xe^.;  as  to  indictment, 

hamor  v.  People,  3  Kern.  378 ;  South  see  ibid.  §§  85  pt  seq, ;  as  to  process 

Park  Com.  v,  Dunlevy,  91  111.  49.  for  witnesses,  see  Whart.  Crim.  Ev., 

'  Sage  V,  Brooklyn,  89  N.  Y.  36.         '  §§  345  et  stq, ;  as  to  counsel,  see  Whart. 

«  -Supra,  §  350.     See  this  view  de-  Crim.  PI.  &  Pr.,  §§  555  et  seq.     That 

fended  in  Whart.  Crim.  Law,  8th  ed.,  the  limitation  does  not  apply  to  trivial 

§  284.  police  offences,  see  People  t*.  Justices, 

•  As  to  jury,  see  Whart.  Crim.  PI.  74  N.  Y.  406.     That  it  prohibits  sum. 
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Excewiye         §  580.  By  the  eighth  amendment  it  is  provided 

''HUM and    that  ^^excessive  bail  Bhall  not  be  required,  nor  ez- 

mvtj  oonviotions  of  Jayenilo  offenden  to  embraoe  all  pwmoBi  and  eaaea ;  bet 
hj  inferior  tribanala  for  infunooB  of-  the  filth,  reoogniaing  the  neoeasity  of 
fenoea,  aee  Com.  v.  Horregan,  127  Masa.  an  indictment  or  preaentment  beftm 
450.  That  a  atate  atatate  providing  an j  one  oan  be  held  to  anawer  fbr  hi|^ 
that  a  defendant  in  a  criminal  proae-  orimea,  '  noept  oaaea  ariaing  in  the 
cation  maj  elect  to  be  tried  hj  a  court  land  or  naral  foroea,  or  in  the  militia 
and  not  bj  a  Jary  ia  oonatitntional,  whm  in  actual  aerrioe,  in  time  of  war 
aee  State  v.  Worden,  46  Conn.  349.  or  pnblic  danger ;'  and  the  fhunen  of 
That  a  defendant  ia  entitled  to  be  the  conatitvtion  doabtleaa  meant  to 
preaent  at  trial,  lee  Whart.  Crim.  limit  the  right  of  trial  bj  Jnrjr,  in  the 
Law,  8th  ed.,  §§  540  tt  mq.  That  in  aixth  amendment,  to  thoae  peraona  who 
a  misdemeanor  he  may  waive  the  were  eubject  to  indictment  or  preMot- 
right,  aee  ibid.  §  541 ;  Owen  v.  State,  ment  in  the  fifth. 
38  Ark.  512.  Aa  extending  the  right  **The  discipline  neceaaary  to  tlM 
of  waiver  to  offences- of  high  grade,  aee  efldenqx  <^  the  am^  and  nmrj  t^ 
Sahlinger  v.  People,  102  111.  241,  citing  quired  other  and  swifter  modes  of  trial 
Wilson  V.  State,  2  Ohio  St.  319 ;  HoUi-  than  are  fnmiahed  hj  the  common 
daj  V.  People,  4  Oilm.  Ill ;  Hill  v.  law  oourta ;  and  in  pura'aance  of  tha 
State,  17  Wis.  675.  power  conferred  l^  the  conatituticn. 
In  Milligan,  ex  parte,  4  Wall.  106,  it  congreea  has  declared  thekinda  of  trial, 
is  said  bj  Davis,  J.,  giving  the  opinion  and  the  manner  in  which  thej  shall 
of  the  majority  of  the  court : —  be  conducted,  for  offences  committed 
>ther  guarantee  of  freedom  was  while  the  party  is  in  the  military  or 
^rok^^^®°  Milligan  was  denied  a  naval  service.  Every  one  connected 
try.  The  groat  minds  of  the  with  these  branches  of  the  public  ser- 
'have  differed  on  the  correct  vice  is  amenable  to  the  jurisdiction 
interpretation  to  be  given  to  various  which  congress  has  created  for  their 
provisions  of  the  Federal  constitution  ;  government,  and  while  thus  serving 
and  judicial  decision  has  been  often  surrenders  his  right  to  be  tried  by  the 
invoked  to  settle  their  true  meaning  ;  civil  courts.  All  other  persons,  citizens 
but  until  recently  no  one  ever  doubted  of  states  where  the  courts  are  open,  if 
that  the  right  of  trial  by  jury  was  for-  charged  with  crime,  are  guaranteed 
tified  in  the  organic  law  against  the  the  inestimable  privilege  of  trial  by 
power  of  attack.  It  is  now  assailed ;  jury.  This  privilege  is  a  vital  prin- 
but  if  ideas  can  be  expressed  in  words,  ciple,  underlying  the  whole  adminis- 
and  language  has  any  meaning,  this  tration  of  criminal  justice;  it  is  not 
right — one  of  the  most  valuable  in  a  held  by  sufferance,  and  cannot  be  frit- 
free  country — is  preserved  to  every  one  tered  away  on  the  plea  of  state  or 
accused  of  crime,  who  is  not  attached  political  necessity.  When  peace  pre- 
to  the  army  or  navy,  or  militia  in  vails,  and  the  authority  of  the  govem- 
actual  service.  The  sixth  amendment  ment  is  undisputed,  there  is  no  diffi- 
affirms  that  ^  in  all  criminal  prosecu-  culty  of  preserving  the  safeguards  of 
tions  the  accused  shall  enjoy  the  right  liberty ;  for  the  ordinary  modes  of  trial 
to  a  speedy  and  public  trial  by  an  im-  are  never  neglected,  and  no  one  wishes 
partial  jury' — language  broad  enough  it  otherwise ;  but  if  society  is  disturbed 
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cessive  fines  imposed,  nor  cruel  and  unusual  pun-  unusual 

puuish- 

ishments  inflicted."    The  first  clause  may  be  under-   menu'' 

prohibited. 

by  civil  commotion — if  the  passions  of  authority  for  the  claim  of  martial  law 

men  arc  aroused  and  the  restraints  of  advanced  in  this  case.     The  decision 

law   weakened,   if  not  disregarded —  is  misapprehended.    That  case  grew 

these  safeguards  need,  and  should  re-  out  of  the  attempt  in  Rhode  Island  to 

ceive,  the  watchful  care  of  those  in-  supersede  the  old  colonial  government 

trusted  with  the  guardianship  of  the  by  a  revolutionary  proceeding.   Rhode 

constitution  and  laws.     In  no  other  Island,  until  that  period,  had  no  other 

way  can  we  transmit  to  posterity  un-  form   of   local  government  than    the 

impaired  the  blessings  of  liberty,  con-  charter  granted  by  King  Charles  II., 

Becrated  by  the  sacrifices  of  the  revo-  in  1663 ;  and  as  that  limited  the  right 

lution.  of  suffrage,  and  did  not  provide  for  its 

**  So  sensitive  were  our  revolutionary  own  amendment,  many  citizens  became 

fatherson  this  subject,  although  Bostoh  dissatisfied,    because    the    legislature 

was  almost  in  a  state  of  siege  when  would  not  afford   the  relief  in  their 

General  Gage  issued  his  proclamation  power ;  and  without  the  authority  of 

of  martial  law,  they  spoke  of  it  as  an  law,  formed  a  new  and  independent 

'  attempt  to  supersede  the  course  of  the  constitution,  and  proceeded  to  assert 

common  law,  and  instead  thereof  to  its  authority  by  force  of  arms.     The 

publish  and  order  the  use  of  martial  old  government  resisted  this ;  and  as 

law.'      The    Virginia   Assembly    also  the  rebellion   was  formidable,   called 

denounced  a  similar  measure  on  the  out  the  militia  to  subdue  it,  and  passed 

part  of    Governor   Dunmore,    '  as    an  an  act  declaring  martial  law.     Borden, 

assumed  power,  which  the  king  him-  in  the  military  service  of  the  o/^gov- 

self  cannot  exercise,  because  it  annuls  ernment,   broke    open    the    ^^^  of 

the  law  of  the  land,  and  introduces  Luther,   who  supported   the 

the  most  execrable  of  all  systems,  mar-  order  to  arrest  him.     Luther 

tial  law.'  suit  against  Borden  ;  and  the  question 

**  In  some  parts  of  the  country,  dur-  was,  whether,  under  the  constitution 
ing  the  war  of  1812,  our  officers  made  and  laws  of  the  state,  Borden  was  jus- 
arbitrary  arrests,  and  by  military  tri-  tified.  This  court  held  that  a  state 
bunals  trieil  citizens  who  were  not  in  *  may  use  its  military  power  to  put 
the  military  service.  These  arrests  down  an  armed  insurrection  too  strong 
and  trials,  when  brought  to  the  notice  to  be  controlled  by  the  civil  authority  ;* 
of  the  courts,  were  uniformly  con-  and,  if  the  legislature  of  Rhode  Island 
demned  as  illegal.  The  cases  of  Smith  thought  the  peril  so  great  as  to  require 
V.  Shaw  and  McConnel  r.  Hampton  the  use  of  its  military  forces  and  the 
(reported  in  12  Johnson,  257,  234),  are  declaration  of  martial  law,  there  was 
illustrations,  which  we  cite,  not  only  no  ground  on  which  this  court  could 
for  the  principles  which  they  determine,  question  its  authority  ;  and  as  Borden 
but  on  account  of  the  distinguished  acted  under  military  orders  of  the  char- 
jurists  concerned  in  the  decisions,  one  ler  government,  which  had  been  recog- 
of  whom  for  many  years  occupied  a  seat  nized  by  the  political  power  of  the 
on  this  bench.  country,  and  was  upheld  by  the  state 

**lt  is    contended    that    Luther  v,  judiciary,  he  was  justified  in  breaking 

Borden,  decided  by  this  court,  as  an  into  and  entering  Luther's  house.  This 
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stood  as  prohibiting  bail  disproportioned  to  the  defbndut't 
circamstanceB.^    What  puuiBbmoD ts  are  ^*  crael'*  or  ^  QDiuiiar 

it  the  extent  of  the  deoiiion.    There  m  the  oonrt  might  impoM.   Theeepie 

WM  no  question  in  itsae  about  the  Tisione  ohrionslj  oontempUte  no  oUmt 

power  of  declaring  martial  law  under  trial  or  tentenoe  than  that  of  a  cifil 

the  Federal  oonstitution,  and  the  oonrt  oourt,  and  we  oonld  not  aeaert  the 

did  not  ooneider  it  neoeeeary  even  to  legally  of  a  trial  and  aentence  hgr  a 

inquire  'to  what   extent  nor  under  militarj  oommlHion,  under  the  eir- 

what  ciroumstanoes  that  power  maj  be  eumitanoes  epeeilled  in  the  aet  aid 

exercised  bj  a  sUte.*  *'  described  in  the  petition,  withoot  dis- 

Chief  Justice  Chase,  in  an  opinion  regarding  the  plain  dirootiona  of  con* 

In  the  same  case,  which  was  concurred  grass. 

in  bj  Wayne,  Swsyne,  and  Miller,  JJ:,  **  We  agree,  therefore,  that  the  iiit 

took  the  following  distinctions : —  two  questions  oertiied  must  teeelfe 

''That  the  third  question,  namely,  aiBraiatiTe answers, and  ihoUstancf- 

Had  the  military  commission^  in  Indl-  aUve.   We  do  not  doubt  that  the  pesi* 

ana,  under  the  facts  stated,  Jurisdic-  Utb  prorisions  of  the  aei  of  wmgisw 

tion  to  try  and  sentence  Milliganf  must  require  such  answers.      We  do  net 

be  answered  n^atiTely ,  is  an  unaToid-  think  it  necessary  to  look  beyond  these 

able  inference  from  afllrmatlye  answers  proTisions.    In  them  we  And  suflciMt 

to  the  other  two.  and  controlling  reasons  for  our  eonoUh 

"  The  military  commission  could  not  sions. 

have  jurisdiction  to  try  and  sentence  "  But  the  opinion  which  has  Just 

Milligan,  if  he  could  not  be  detained  been  read  goes  farther,  and,  as  we  nn- 

in  prison  under  his  original  arrest  or  derstand  it,  asserts  not  only  that  th« 

undet  sentence,  after  the  close  of  a  ses-  military  commission   held   in  Indiana 

sion  of  the  grand  jury,  without  indict-  was  not  authorized  by  congress,  bat 

ment  or  other  proceeding  against  him.  that  it  was  not  in  the  jpower  of  con- 

**  Indeed,  the  act  seems  to  have  been  gress  to  authorize  it ;  from  which  it 

framed  on  purpose  to  secure  the  trial  may  be  thought  to  follow,  that  con- 

t(  all  offences  of  citizens  by  civil  tri-  gress  has  no  power  to  indemnify  the 

unals,  in  states  whore  these  tribunals  officers  who  composed  the  commission 

were   not  interrupted  in  the  regular  against  liability  in  civil  courts  for  act* 

exercise  of  their  functions.  ing  as  members  of  it. 

'*  Under  it,  in  such  states,  the  privi-  '*  We  cannot  agree  to  this, 

lege  of  the  writ  might  be  suspended.  '*  We  agree  in  the  proposition  that 

Any  person  regarded  as  dangerous  to  no  department  of  the  government  of 

the  public  safety  might  be  arrested  the  United  States — neither  president, 

and  detained  until  after  the  session  of  nor  congress,  nor  the  courts — possesses 

a  grand  jury.    Until  after  such  session,  any  power  not  given  by  the oonstitution. 

no  person  arrested  could  have  the  bene-  "  We  assent,  fully,  to  all  that  is  said, 

fit  of  the  writ ;  and  even  then,  no  such  in  the  opinion,  of  the  inestimable  value 

person  could  be  discharged  except  on  of  the  trial  by  jury,  and  of  the  other 

such  terms,  as  to  future  appearance,  constitutional  safeguards  of  civil  lib- 

«  Whart.  Cr.  PI.  &  Pr.,  §  75. 
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ha8  been  the  subject  of  much  discussion.     It  is  clear  that 
solitary  imprisonment  at  hard  labor  is  neither  "cruel"  nor 

erty.     And  we  concur,  also,  in  what  is  that  power.      '  Cases  arising    in  the 

said  of  the  writ  of  habeas  corpus^  and  of  land  and  naval  forces,  or  in  the  militia 

its  suspension,  with  two  reservations  :  in  actual  service  in  time  of  war  or  pulv 

(1)  That  in  our  judgment,  when  the  lie    danger,*   are    expressly  excepted 

writ  is  suspended,  the  executive  is  an-  from    tlie  fifth  amendment,  *  that  no 

thorized  to  arrest  as  well  as  to  detain  ;  person  shall  he  held  to  answer  for  a 

and  (2)  that  there  are  cases  in  which,  capital  or  otherwise  infamous  crime, 

the  privilege  of  the  writ  being  sus-  unless  on  a  presentment  or  indictment 

pended,  trial  and  punishment  by  mili-  of  a  grand  Jury,'  and   it   is  admitted 

tary  commission,  in  states  where  civil  that  the  exception  applies  to  the  other 

courts  are  open,  may  be  authorized  by  amendments,  as  well  as  to  the  fifth, 

congress,  as  well  as  arrest  and  detention.  *  *  Now,  we  understand  this  exoeption 

'*We  think  that  congress  had  power,  to  have  the  same  import  and  e£fect  as 

though  not  exercised,  to  authorize  the  if  the  powers  of  congress  in  relation  to 

military  commission  which  was  held  the  government  of  the  army  and  navy 

in  Indiana.  and  the  militia  had  been  recited  in  the 

'*We  do  not  think  it  necessary  to  amendment,  and    oases  within   those 

discuss  at  large  the  grounds  of  our  powers  had   been   expressly  excepted 

conclusions.     Wo  will  briefly  indicate  from  its  operation.     The  states,  most 

some  of  them.  jealous  of  encroachments  upon  the  lib- 

**  The  constitution  itself  provides  for  erties  of  the  citizen,  when  proposing 

military  government  as  well  as  for  civil  additional  safeguards  in  the  form  of 

government.     And  we  do  not  under-  amendments,  excluded  specifically  from 

stand   it  to  be  claimed  that  the  civil  their  effect  cases  arising  in  the  govern- 

safeguards    of   the    constitution  have  ment  of  the  land  and    naval  forces, 

application  in  cases  within  the  proper  Thus  Massachusetts  proposed  that  '  no 

sphere  of  the  former.  person  shall  be  tried  for  any  crime  by 

"What,  then,  is  that  proper  sphere?  which   he  would   incur  an   infamous 

Congress  has  power  to  raise  and  sup-  punishment  or  loss  of   life,  until  h^ 

port  armies  ;  to  provide  and  maintain  be  first  indicted  by  a  grand  jury,  ex^ 

a  navy ;  to  make  rules  for  the  govern-  cept  in  such  cases  as  may  arise  in  the 

ment  and  regulation  of  the  land  and  government  and  regulation  of  the  land 

naval  forces,  and  to  provide  for  gov-  forces.*      The    exception     in    similar 

erning  such  part  of  the  militia  as  may  amendments,  proposed  by  New  York, 

be  in  the  service  of  the  United  States.  Maryland,  and  Virginia,  was  in  the 

*'  It  is  not  denied  that  the  power  to  same  or  equivalent  terms.  Theamend- 
make  rules  for  the  government  of  the  ments  proposed  by  the  states  were  con- 
army  and  navy  is  a  power  to  provide  sidered  by  the  first  congress,  and  such 
for  trial  and  punishment  by  military  as  were  approved  in  substance  were 
courts  without  a  jury.  It  has  been  so  put  in  form,  and  proposed  by  that 
understood  and  exercised  from  the  adop-  body  to  the  states.  Among  those  thus 
tion  of  the  constitution  to  the  present  proposed,  and  subsequently  ratified, 
time.  was  that  which  now  stands  as  the  fifth 

**  Nor,   in  our  Judgment,  does   the  amendment  of  the  constitution.     We 

fifth,  or  any  other  amendment,  abridge  cannot  doubt  that  this  amendment  vtaa 
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**  unusual"  when  duly  imposed.  Nor  can  whipping,  for 
conviction  of  brutal  crimes  effected  by  force,  be  so  pro- 
nounced.* "It  has  been  found  to  be  the  most  efficacioas 
of  penalties  in  checking  certain  classes  of  brutal  crimes,  and 
it  may  be  far  less  cruel  than  certain  durations  and  kinds  of 
imprisonment.  It  cannot  be  rejected,  therefore,  as  conflicting 
with  the  principle  embodied  in  the  constitutional  sanction 
above  given,  though  in  some  jurisdictions  it  may  be  for- 
bidden by  statute."*  It  may  be  added  that  the  clause  is  ex- 
clusively applicable  to  the  Federal  courts,  though  similar  pro- 
visions exist  in  the  constitutions  of  most  of  the  states.' 

§  581.  By  the  seventh  amendment,  '*  in  suits  at  common 
Jury  trial  ^^^'  where  the  value  in  controversy  shall  exceed 
secured  in  twenty  dollars,  the  right  of  trial  by  jury  shall 
States  be  preserved,  and  no  fact  tried  by  a  jury  shall  be 

courts.  otherwise  reexamined  in  any  court  of  the  United 
States  than  according  to  'the  rules  of  the  common  law."  This 
provision,  which  also  applies  only  to  Federal  procedure,  does 
not  affect  proceedings  in  equity  or  admiralty.*  Nor  does  the 
clause  preclude  the  conferring  by  congress  on  the  court  of 
claims  the  right  to  determine  without  a  jury  claims  against 
the  government.* 

intended  to  have  the  same  force  and  legislation,  whipping,  so  far  from  heinj 

effect  as  the  amendment  proposed  by  the  "unusual,"  was   a  common    mode  of 

states.    We  cannot  agree  to  a  construe-  punishment. 

tion  wliich  will  impose  on  the  oxcep-  *  See  Metcalf  v.  Williams,  104  U.  S. 

tion  in  the  fifth   amendment  a  sense  93;  Mathews  r.  Tripp,  12  R.  I.  256: 

other  tlian  that  ol>viously  indicated  by  The  J.  W.  French,  13  Fed.  Rep.  91(1; 

action  of  the  state  conventions."  see  supra,  §  5G6. 

1  U.  S.  V.  Collins,  2  Curt.  C.  C.  194;  »  McElrath  r.  U.  S.,   102  U.  S.  426: 

Com.  v.  W'yatt,  G  Hand.  694;  State  v.  as  to  other  limitations  see  Wyukoop  v. 

Kearney,  1  Hawks,  53;  Uarcia  u.  Ter-  Cooeh,   89    Penu.   St.  4.')0 ;   see,  as  to 

ritory,  1  New  Mex.  415,  limitation  in  state  constitutions,  People 

«  Whart.  Crim.  PI.  and  Pr.,  8th  ed.,  r.  Clark,  23  Hun,  N.  Y.  374;  Swart  r. 

§  921.  Kimball,  43  Mich.  443;   McCampbell  r. 

8  Pervear    i*.    Com.,    5   Wall.    475.  State,  9  Tex.  Ap.  124.     That  such  Um- 

As   sustaining  the  text,  see  James  v.  itations  do  not  prevent  judgments  b*'- 

Com.,  12  S.  &  R.  220;   Foote  ?•.  State,  ing   taken,  under  statute   or    rule  of 

5y  Md.  2G4  ;  4  Crim.  Law  Mag.,  401.  court,  for  want  of  affidavit  of  defence. 

At  the  time  when  the  expression  was  see   Lawrance  r.    Bonn,  86   Penn.  Si. 

first  introduced   in   state  and   federal  225  ;  Dortic  r.  Lockwood,  61  Ga.  293 ; 
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XXIX.  Reconstruction  and  Civil  Rights^ 

§  584.  The  thirteenth  amendment,  which  we  have  next  to 
consider,  was,  as  has  been  already  noticed,  the  formal 
declaration  of  an  organic  change  of  public  senti-   fuvofun^"^ 
ment.*     It  was  felt  throughout  the  land,  however  taryservi- 

1,1,  .  .  tude  pro- 

great  may  have  been  the  reluctance  in  some  sections   hibited  ex- 

to  give  expression  to  the  feeling,  and  however  peri-  punish- 
lous  the  transmutation  might  seem  to  many  to  be,  ^^g^"^' 
that,  after  the  war  was  over,  domestic  slavery  could 
no  longer  exist ;  and  at  the  south  the  abolition  of  slavery,  no 
doubt,  was  recognized  as  a  necessity  as  fully  as  at  the  north.* 
As  giving  formal  efficiency  to  this  conviction  is  to  be  regarded 
the  thirteenth  amendment,  the  first  section  of  which  provides 
that  "  neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  party  shall  be  duly  con- 
victed,  shall  exist  within  the  United  States,  or  any  place  sub- 
ject to  their  jurisdiction."  By  the  second  section  ^'congress 
shall  have  power  to  enforce  this  article  by  appropriate  legisla- 
tion." By  this  amendment  alone  are  the  character  and  effect 
of  the  abolition  of  slavery  in  the  United  States,  so  far  as  con- 
cerns the  Federal  government,  to  be  determined.  Mr.  Lin- 
coln's emancipation  proclamation,  so  far  as  it  went  beyond 
the  liberation,  as  a  war  measure,  of  slaves  within  the  Federal 
lines,  was  a  nullity.^    It  became,  therefore,  necessary,  in  order 

see  Neely  r.  State,  4  Baxt.  174.     In  people  sincerely  rejoice  that  African 

Wall,  ex  parte^  107  U.  S.  265,  it  was  slavery  is  done  away  with  ;  could  not 

held  that  summary  disbarring  of  an  be  persuaded  to  have  it  restored  ;  and 

attorney  by  a  court  is  not  precluded  sincerely  desire    that    the  race  may 

by  the  above  limitations.     To  the  same  avail  themselves  of  the  system  of  pub> 

effect  is  cited  Fields  r.  State,  Mart.  &  lie  education,     and    become    welMn- 

Yerg.  168.     It  has  also  been  held  that  formed  and    respectable   members  of 

cases  in  the  land  or  naval  service  are  the  community,"  p.  508. 

not  within  this  restriction  ;  Mason,  or  The  amendment  prescribing  the  abo- 

partej  105  U.  S.  696.  litiou  of  slavery   was   none  the  less 

*  Supra,  §  20.  **  declaratory,"  in  Burke's  sense  of  the 

'  In  the  closing  chapter  of  Mr.  John  tenn,  because  the  public  sentiment  it 

Esten   Ck>oke's   interesting   History  of  declared  was  the  necessary  consequent 

Virginia,  a  work  none  the  less  valua-  of  circumstances.     Supra,  §  27.     As  to 

ble  from  the  fact  that  it  is  written  from  Mr.  Lincoln's  views  in  this  respect,  see 

a  distinctively  Virginian  stand-point,  infra,     593. 

we  have  the  following :  **  The  Virginia  •  **  Fortunately,"  says  Bir.  Richard 
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to  emancipate  the  slaves,  not  only  in  the  border  states,  but  in 
those  sections  of  the  "  confederate"  states  where,  by  military 
action,  emancipation  had  not  been  already  effected,  to  obtain 
an  amendment  to  the  constitution  which  should  operate 
throughout  the  whole  Union ;  and  the  amendment  to  this 
effect,  which  is  now  immediately  before  us,  was  adopted 
under  circumstances  elsewhere  stated.^  The  meaning  of  the 
amendment,  construed,  as  it  is  necessary  that  it  should  be 
construed,^  by  the  political  conditions  that  preceded  it,  is 
plain,  so  far  as  concerns  the  clause  in  relation  to  slavery.  Sla- 
very, as  thus  abolished,  is  the  domestic  slavery  of  negroes  as 
it  existed  in  the  southern  states  prior  to  the  war;  and  this 
slavery,  under  the  amendment  before  us,  is  no  longer  to  exist 
More  difficult,  however,  are  the  questions  arising  from  the 
words  ''involuntary  servitude."  One-fourth  of  the  human 
race,  comprising  children  under  twenty-one  years  of  age,  live 
in  a  state  of  "servitude,"  which  is  so  far  involuntary  that  it 
cannot  be  imputed  to  any  originating  choice  of  their  own. 
There  are  also  multitudes  of  others,  dependents  of  varioos 
classes,  and  weak-minded  persons,  who  are  subjected  to  what 
may  be  called  "  involuntary  servitude,"  not  imposed  as  a  pun- 
ishment on  conviction  of  crime.  In  order,  therefore,  to  har- 
monize the  term  with  the  adjudications  of  the  courts,  we  must 
come  to  the  following  conclusions: — 

(1)  The  term  does  not  prohibit  the  servitude  of  child  to 
parent.* 


H.  Dana,  in  an  article  in  the  North  amendment,"  says  Mr.  George  W.  Ju- 
American  Review  of  February,  1880,  Han,  one  of  the  prominent  actors  iD 
p.  133,  "  the  proclamation  was  never  the  congressional  reconstruction  move- 
brought  to  a  test.  There  is  little  doubt  ment,  ** could  at  once  give  freedom; 
that  foreign  states  and  our  own  judici-  .  .  .  and  *  this,'  as  Mr.  Lincoln  de- 
ary would  have  treated  it  as  ineffec-  clared  in  earnestly  urging  its  adoption, 
tual." — It  was  agreed  in  the  cabinet,  Ms  a  king's  cure  for  all  evils.  It 
by  both  Mr.  Chase  and  Mr.  Seward,  winds  the  whole  thing  up/ "  Julian's 
that  beyond  this  limit  the  president's  Political  Recollections,  1884,  p.  228. 
powers  did  not  go.  Ibid.  See  article  *  Supra,  §§  400,  401 ;  in/ra,  §  593. 
by  Tresidont  Welling,  North  American  *  Supra,  §  3t)0. 

Review,  July,  18S0,  and  supra,  §  4r)5.  '  Schouler's  Domostic  Relations,  §§ 

*' Nothing    short  of   a    constitutional  2A5  et  aeq. 
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(2)  Nov  does  it  prohibit  the  compelling  an  apprentice  to  do 
service  against  his  will.*  Such  indentures  raay  bind  the  ap- 
prentice after  he  becomes  of  full  age ;  but  it  has  never  been 
claimed  that  such  involuntary  servitude  is  an  infraction  of 
the  constitution.* 

(3)  Nor  does  it  preclude  arrest  and  imprisonment  of  debtors 
in  cases  where  such  arrest  is  authorized  by  the  local  law ; 
nor  does  it  prevent  their  being  compelled  to  do  service  when 
imprisoned.  Such  cases  are  very  numerous.  Imprisonment 
for  debt,  it  is  true,  has  been,  as  a  rule,  abolished,  but  there 
are  still  many  cases  in  which  an  insolvent  debtor,  who  is 
about  to  leave  the  jurisdiction,  or  is  implicated  in  any  fraud, 
in  connection  with  the  indebtedness,  may  be  held  to  bail,  and 
in  default  of  bail,  may  be  committed  to  prison,  and  subjected 
to  all  the  rules  as  to  service  that  may  be  there  imposed.' 

(4)  Nor  does  it  prohibit  the  committal  of  vagrants  or 
"  tramps''  to  workhouses  or  other  asylums  where  they  will  be 
compelled  to  labor  for  their  own  support.* 

(5)  Nor  does  it  preclude  compulsory  military  service  under 
a  conscription.  Such  service,  though  shown  to  be  involun- 
tary, has  been  held  to  be  constitutional.* 

§  585.  It  was  not,  however,  considered  sufficient  to  simply 
emancipate  the  negro.     To  make  this  emancipation  operative 

>  In  AlcPeck  r.  Moore,  51  Vt.  2G9,  S.  arrest    and    **  involuntary  servitude'* 

apprenticed  himself  to  M.,  to  learn  a  for  debt  either  on  mesne  process  or  exe- 

trade,  and  to  do  '*such  other  chores  oution  depend  upon  the  local  law,  see 

and  labor,  when  required,  as  would  be  Louisiana    Ins.   Co.  v.  Nickerson,    2 

necessary  to"  M.   It  was  held  that  un-  Low.  310. 

der  the  contract  it  was  the  duty  of  S.,        *  Whart.  Grim.  Law,  8th  ed.,  §  442  ; 

at  M.'s  order,  to  go  into  the  cellar  to  Whart.  Cr.  PI.  and  Pr.,80;  Grouse,  ex 

repair  a  drain.  parte^  4  Whart.  9  ;  People  v,  Gatholio 

•  See  Schouler's  Domestic  Relations,  Protectory,  61  How.  N.  Y.  Pr.  445  ; 
§  459  ;  Hastings  v,  Forsyth,  27  Vt.  646.  Gom.  ».  Keeper  of  Prison,  2  Ashm.  227  ; 

•  Stone,  in  re,  129  Mass.  156 ;  Gorey  Way,  in  re,  41  Mich.  299 ;  SUte  v. 
r.  Miller,  12  R.  I.  337 ;  Roberts  v.  Pros-  Maxcy,  1  McMul.  501.  But  a  state 
ser,  53  N.  Y.  260  ;  People  v,  Tweed,  63  cannot,  it  is  said,  imprison  in  a  house 
N.  Y.  202;  Jones  v.  Piatt,,  60  How.  N.  of  correction  a  child  who  has  commit- 
Y.  Pr.  73  ;  Baxter  v.  Drake,  61  How.  ted  no  crime  on  the  ground  that  he  is 
N.  Y.  Pr.  365;  Pierson  v.  Freeman,  77  destitute  of  proper  parental  care.  Peo- 
N.  Y.  589  ;  State  v.  Foote,  83  N.  C.  102.  pie  i;.  Turner,  55  111.  280. 

That  the   United  States  courts   make        *  See  supra,  §  4!>6. 
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it  was  held  to  be  essential,  in  view  of  the  relations  and  temper 
which  generations  of  bondage  had  produced,  that 
confined  to  citizcuship  should  be  formally  bestowed  on  him, 
negro  races.  ^^^  ^^^^^  ^®  shoiild  havc  cqual  civil  rights,  80  far 
as  concerns  freedom  from  legislative  discrimination, 
with  the  white  race.  With  this  feeling  was  blended,  as  we 
w^ill  see  hereafter  more  fully ,^  the  conviction  that,  irrespective 
of  the  race  question,  the  agitation  of  which  would  subside  aa 
soon  as  the  negro's  civil  rights  were  secured,  there  should  be 
a  final  constitutional  prohibition  placed  on  state  legislation 
discriminating  in  any  respect  between  persons  subject  to  the 
law,  or  depriving  any  person  of  any  rights  without  due  legal 
process.  To  effect  these  important  purposes  the  fourteenth 
amendment  was  proposed.     This  amendment  is  as  follows: — 

"  Sect.  1.  All  persons  born  or  naturalized  in  the  United  States^ 
and  subject  to  the  jurisdiction  thereof^  are  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States;  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law  ;  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

"  Sect.  2,  Mepresentativcs  shall  he  apportioned  among  the  several 
states  according  to  their  respective  numbers^  coujiting  the  whole 
number  of  persons  in  each  state,  excluding  Indians  not  iaxe>.L 
Btit  ichen  the  rig/it  to  vote  at  any  election  for  the  choice  of  electors 
for  president  and  vice-president  of  the  United  States,  representa- 
tives in  congress,  the  executive  and  judicial  officers  of  a  state,  or  the 
members  of  the  legislature  thereof,  is  denied  to  any  of  the  vxaU 
inhabitants  of  such  state,  being  twenty-one  years  of  age  ard 
citizens  of  the  United  States,  or  in  any  way  abridged,  except  for 
participation  in  rebellion  or  other  crime,  the  basis  of  represadation 
therein  shall  be  reduced  in  the  proportion  which  the  number  of  such 
■male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty- one  years  of  age  in  such  state. 

''Sect.  3.  A^o  person  shall  be  a.  senator  or  representative  in 
congress,  or  elector  of  president  and  vice-president,  or  hold  any 

»  In/ra,  §  588. 
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office^  civil  or  military^  under  the  United  States^  or  under  any 
state^  ichoy  having  previously  taken  an  oalh^  as  a  member  of  con- 
gress^ or  as  an  officer  of  the  United  States^  or  as  a  member  of  any 
state  legislature^  or  as  an  executive  or  judicial  officer  of  any  state^ 
to  S2ipport  the  constitution  of  the  United  StateSy  shall  have  engaged 
in  insurrection  or  rebellion  against  the  same^  or  given  aid  or  com- 
fort to  the  enemies  tfiereof  But  congress  may^  by  a  vote  of  two- 
thirds  of  each  house^  remove  such  disability. 

"  Sect.  4.  The  validity  of  the  public  debt  of  the  United  States^ 
authorized  by  law,  including  debts  incurred  for  payment  of  pensions 
and  bounties  for  services  in  suppressing  insurrection  or  rebellion 
shall  not  be  questioned.  But  neither  the  United  States  nor  any 
state  shall  assume  or  pay  any  debt  or  obligation  incurred  in  aid  of 
insurrection  or  rebellion  against  the  United  States,  or  any  claim 
for  the  loss  or  emancipation  of  any  slave  ;  but  all  such  debts,  obli^ 
gations,  and  claims  shall  be  held  illegal  and  void. 

"  Sect.  5.  The  congress  shall  have  power  to  enforce,  by  appro- 
priate legislation,  the  provisions  of  this  article. 

The  fifteenth  amendment  is  as  follows: — 

"  Sect.  1.  The  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States,  or  by  any  state,  on 
account  of  race,  color,  or  previous  condition  of  servitude. 

"  Sect.  2.  The  congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation." 

Those  portions  of  the  above  amendments  which  grew  dis- 
tinctively out  of  the  late  civil  war,  or  which  concern  the  eman- 
cipation and  enfranchisement  of  the  negro  race,  are  placed,, 
in  the  above  rendering,  in  italics.  Taking  these  up  for  im- 
mediate consideration,  we  must  recur  to  the  explanation 
already  given  of  the  circumstances  under  which  the  limitation 
as  to  citizenship  was  imposed.  In  several  western  states,, 
where  Indian  tribes  still  lingered,^  there  was  a  strong  popular 
feeling  against  recognizing  the  citizenship  of  Indians,  while 
the  states  on  the  Pacific  coast  were  determined  to  oppose  any 
general  measure  which  should  confer  the  privileges  of  citizen- 
ship and  of  naturalization  on  the  Chinese.'    No  amendment 

>   As  to  Indiana,  see  supra^  §§  26,  ralized,  seestipra,  §  435.    ThatChinefte 

265,   434;    as    to  naturalization,   see  may  be  excluded  from  juries,  see  State 

supra,  §§  177,  262,  431.  v.  Ah  Chew,  16  Nev.  50,  61. 

*  That  the  Chinese  cannot  be  nata- 
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to  the  constitution  could  be  carried  which  conferred  citizen- 
ship on  either  Indian  or  Chinese;  any  amendment  which 
should,  in  uncompromising  and  absolute  language,  prescribe 
that  all  inhabitants  of  the  country  should  be  entitled  to  the 
same  political  privileges,  would  have  been  rejected,  not  merely 
on  the  grounds  above  stated,  but  from  the  general  conviction 
that  the  supremacy  of  the  states  as  to  municipal  matters  should 
not  be  restrained  further  than  the  exigency  of  this  particular 
emergency  required.  It  was  a  necessary  condition  of  recon- 
struction, so  it  was  felt,  that  the  negro  should  not  only  be 
rescued  from  slavery,  but  should  be  endowed  with  a  citizen- 
ship whose  privileges  should  not  be  subject  to  restriction. 
It  was  requisite,  however,  in  order  to  secure  a  constitutional 
majority  for  this  amendment,^  (1)  that  no  such  rights  should 
be  conferred  on  Indians  or  Chinese,  and  (2)  that  the  principle 
of  "equality"  should  not  be  strained  in  such  a  way  as  to 
militate  against  either  the  rights  of  the  states  to  regulate 
municipal  law,  or  the  rights  of  individuals  to  better  them- 
selves as  far  as  their  own  energy  and  capacity  would  permit. 
From  these  conditions  sprang  the  amendment  above  stated, 
which  can  only  be  fully  understood  by  taking  into  cousiJera- 
tion  the  circumstances  which  attended  its  passage.  The  words, 
"All  persons  born  or  naturalized  in  the  United  States,"  ex- 
clude Chinese  emigrants,  who,  by  law,  as  we  have  seen,  are 
incapable  of  naturalization.  The  words,  "and  subject  to  the 
jurisdiction  thereof,"  exclude  Indians  subject  to  tribal  juris- 
diction.-   In  construing  this  immediate  clause,  therefore,  it 

•  See  suproy  §  400.  objects  sought  to  be  accomplished,  and 

*  Tliat  tlie  fourtoenth  amondmeiit  the  evils  they  were  designed  to  remedy, 
does  not  make  Indians  citizens,  see  Their  object  was  to  secnre  to  the  Afri- 
McKay  r.  Campbell,  2  Sawy.  119;  can  the  civil  rights  which  the  white 
Karrahoo  v,  Adams,  1  Dill.  344  ;  Key-  persons  of  the  United  States  enjoyed, 
nolds,  i'x  partCf  18  Alb.  L.  J.  8  ;  15  Am.  and  to  give  to  that  race  the  protection 
Law.  Rev.  21.  of  the  general  government  in  that  en- 

In  kState  r.  All  Chew,  16  Nev.  50,  it  joyment  whenever  it  should  be  denied 

was    said    by  Hawley,  J.,  giving   the  by  any  state.     The  amendments  were 

opinion  of  the  court :    "In  construing  primarily  designed  to  give  freedom  to 

the  constitutional  amendments  and  the  all  persons  of  the  African  race  within 

civil   rights  bill,   courts   have  always  the   United    States,    to  prevent    their 

considered   the   history   of    the   times  future    enslavement,    to    make    them 

when  they  were  adopted,  the  general  citizens,     to    prevent    discrimination 
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must  be  remembered  that  its  object  was  not,  as  has  been 
sometimes  proclaimed,  to  establish  universal  citizenship.  It 
undoubtedly,  in  words  to  be  hereafter  more  fully  considered, 
declares  that  no  state  shall  "  deprive  any  person"  (of  any 
race)  "  of  life,  liberty,  or  property  without  due  process  of  law ; 

against  their  rights  as  freenien,  and  tion  in  the  statute  against  any  person 
to  secure  to  them  the  privileges  of  because  of  his  race  or  color.  Appel- 
the  ballot.  The  language  used  neces-  lant  had  all  the  privileges  guaranteed 
sarily  extends  some  of  the  provisions  to  the  subjects  of  the  most  favored 
to  all  persons  of  every  race  and  color ;  nations.  He  had  the  same  rights  as 
but  their  general  purpose  is  so  clearly  an  unnaturalized  white  person  from 
in  favor  of  the  African  race  that  it  England,  Germany,  or  any  other  for- 
would  require  a  very  strong  case  to  eign  country.  No  greater  rights  could 
make  them  applicable  to  any  other,  have  been  secured  to  him  in  the  circuit 
Slaughter-house  Cases,  16  Wall.  36  ;  court  of  the  United  States.  The  quali- 
Strauder  v.  West  Virginia,  100  U.  S.  fication  of  jurors  is  the  same  in  the 
303;  Virginia  v.  Rives,  ib.  313;  Ex  United  States  courts  as  in  the  state 
parte  Virginia,  ib.  339.  The  amend-  courts.  Rev.  Stat.  U.  S.  §  800 ;  Stats, 
ments  did  not  confer  the  right  of  U.  S.  1874-75,  p.  336,  §  4.  The  privi- 
citizenship  upon  the  Mongolian  race,  lege,  or  duty,  of  being  a  juror  is  not 
except  such  as  are  born  within  the  always  an  incident  of  citizenship. 
United  States.  The  treaty  between  There  are  citizens  of  the  United  States 
the  United  States  and  China  did  not  that  are  in  the  respective  states  denied 
confer  upon  the  Chinese,  coming  to  the  right  to  sit  as  jurors  in  the  trial  of 
this  country,  the  right  of  citizenship,  civil  or  criminal  cases.  Women  are 
The  same  section  which  guaranteed  to  citizens,  but  they  are  not,  under  the 
the  Chinese  subject  certain  'privi-  constitution  and  laws  of  this  state, 
leges,  immunities,  and  exemptions  in  'qualified  electors.'  They  have  no 
respect  to  travel  or  residence,*  con-  right  to  vote  or  hold  any  office.  Yet 
tains  the  following  proviso :  '  But  they  have  the  same  right  to  a  fair  and 
nothing  herein  contained  shall  be  held  impartial  trial  by  jury  as  any  other 
to  confer  naturalization  upon  .  .  .  person.  Some  of  the  states  limit  the 
the  subjects  of  China  in  the  United  age  of  male  citizens  who  are  declared 
States.*  §  6.  The  statute  of  this  competent  to  serve  as  jurors.  Yet  it 
state  provides  that  *  every  qualified  has  never  been  held  that  a  citizen  over 
elector  of  the  state  .  .  .  is  a  quali-  or  under  the  prescribed  age  was  de- 
fied juror  of  the  county  in  which  he  nied  any  right  secured  to  him  by  the 
resides.*  1  Comp.  L.  1051.  This  constitution  and  laws  of  the  United 
statute  does  not  deprive  appellant  of  States.  All  persons,  whether  male  or 
any  right  secured  to  him  by  the  con-  female,  old  or  young,  citizens  or  aliens, 
stitution,  laws,  or  treaty.  white,  black,  or  yellow,  are  equally 
**  The  Mongolian,  or  yellow  rac^,  to  protected  in  the  right  of  trial  by  a  fair 
which  appellant  belongs,  are  denied  and  impartial  jury,  indifferently  se- 
the  right  to  serve  as  jurors  because  lected,  without  discrimination,  because 
they  are  aliens,  and  not  on  account  of  of  their  race  or  color.**  See  other 
their  color.    There  is  no  discrimina-  cases,  supra^  §§  434-5. 
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nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."  But  the  object  of  the  clause  now  8[>eei- 
fically  before  us  is  (1)  to  confer  citizenship  on  the  negro  race, 
excluding  Indians  and  Chinese,  and  (2)  to  give  equal  civil 
rights,  in  terras  hereafter  to  be  more  fully  discussed,  to  all 
persons  in  the  United  States  of  whatever  race. 

§  586.  The  view  that  has  just  been  stated  is  strengthened 
p  hihif  ^y  ^^^  peculiar  phraseology  in  which  the  amend- 
limitedto  mcnt  is  couchcd.  It  would  have  been  easy  to  have 
tiou,  and  Said,  as  was  said  by  French  philanthropists  of  the 
^t'ory  u!"  school  of  Rousscau,  that  there  should  be  hereafter 
dieerimina-  universal  equality  and  fraternity  ;  and  visionary  as 
sons  or  cor-  such  a  clause  might  be,  the  courts  would  have  to 
pora  ons.  attempt,  should  it  be  made  part  of  the  supreme 
law,  to  carry  it  into  eftect.  But  this  conception  of  equality 
the  amendment  carefully  avoids.  Not  only  does  it  contain 
no  words  prescribing  such  equality,  but  the  prohibitions  or 
discriminations  it  contains  are  directed,  not  to  individuals, 
but  to  states.  "  No  state  shall  make  or  enforce  any  laws  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law  ;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  The  amendment,  therefore,  is  limited  to  the  prohibi- 
tion of  any  state  legislation  ''abridging  the  privileges  or 
immunities  of  citizens,"  or  "depriving  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law ;"  or  "deny- 
ing any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws."  It  does  not  follow  from  this  that  congress  may 
not,  in  the  District  of  Columbia  and  in  the  territories,  enact 
that  there  shall  be  no  discrimination  by  common  carriers  and 
by  inn-keepers  against  negroes;  for,  as  to  the  District  of  Col- 
umhia  and  the  territories,  such  legislation  is  constitutional. 
Nor  does  it  follow  from  this  that  a  negro,  unjustly  excluded 
from  a  railroad  train,  or  from  an  inn,  may  not  maintain  at 
common  law  a  suit  for  damages;  for  maintain  such  a  suit  he 
undoubtedly  can.  All  that  is  said  is  that  rights  of  this  kind, 
to  be  exercised   in  the  particular  states,  remain,  after   the 
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amendment,  as  they  were  before,  exclusively  under  state  con- 
trol, and  are  not  the  subjects  of  Federal  legislation.^ 

I  As  sustaining  the  positions  taken  in  to  citizens  of  every  race  and  color,  and 
thetext,  see  The  Slaughter-house  Cases,  regardless  of  any  previous  condition 
16  Wall.  36;  U.  S.  v,  Reese,  92  U.  S.  of  servitude.'  The  case  of  Robinson 
214;  U.  S.  I'.  Cruikshank,  92  U.  S.  and  Wife  against  the  Memphis  k 
642;  S.  C,  1  Woods,  322;  Strauder  v.  Charleston  Railroad  Company  was  an 
West  Virginia,  100  U.  S.  303  ;  aff.  in  action  brought  in  the  circuit  court  of 
Neal  V,  Delaware,  103  U.  S.  370 ;  Vir-  the  United  States  for  the  western  dia- 
ginia  r.  Rives,  100  U.  S.  313.  trict  of  Tennessee,  to  recover  the  pen- 
In  October,  1883,  in  U.  S.  v,  Stanley,  alty  of  five  hundred  dollars  given  by 
109  IT.  S.  3,  and  other  cases,  it  was  the  second  section  of  the  act ;  and  the 
held  that  the  sections  of  the  "Civil  gravamen  was  the  refusal  by  the  con- 
Rights  Bill,"  which  give  to  *' all  per-  ductor  of  the  railroad  company  to 
sons  within  the  jurisdiction  of  the  allow  the  wife  to  ride  in  the  ladies' 
United  States*'  **  full  and  equal  enjoy-  car,  for  the  reason,  as  stated  in  one  of 
ment"  of  public  conveyances,  inns,  the  counts,  that  she  was  a  person  of 
and  places  of  public  amusement,  are  African  descent.  The  jury  rendered  a 
unconstitutional,  so  far  as  concerns  verdict  for  the  defendants  in  this  case 
the  states.  upon  the  merits  under  a  charge  of  the 
**  These  cases,"  said  Bradley,  J.,  court,  to  which  a  bill  of  exceptions 
giving  the  opinion  of  the  court,  *'  are  was  taken  by  the  plaintiffs.  The  case 
all  founded  on  the  first  and  second  was  tried  on  the  assumption  by  both 
sections  of  the  act  of  congress,  known  parties  of  the  validity  of  the  act  of 
as  the  Civil  Rights  Act,  passed  March  congress,  and  the  principal  point  made 
1,  1875,  entitled  *An  act  to  protect  all  by  the  exceptions  was  that  the  judge 
citizens  in  their  civil  and  legal  rights.'  allowed  evidence  to  go  to  the  jury 
18  Stat.,  335.  Two  of  the  cases,  those  tending  to  show  that  the  conductor 
against  Stanley  and  Nichols,  are  in-  had  reason  to  suspect  that  the  plaintiff, 
dictments  for  denying  to  persons  of  the  wife,  was  an  improper  person, 
color  the  accommodations  and  privi-  because  she  was  in  company  with  a 
leges  of  an  inn  or  hotel ;  two  of  them,  young  man  whom  he  supposed  to  be  a 
those  against  Ryan  and  Singleton,  white  man,  and  on  that  account  in- 
are,  one  an  information,  the  other  an  ferred  that  there  was  some  improper 
indictment,  for  denying  to  individuals  connection  between  them ;  and  the 
the  privileges  and  accommodations  of  judge  charged  the  jury  in  substance 
a  theatre ;  the  information  against  that,  if  this  was  the  conductor's  bona 
Ryan  being  for  refusing  a  colored  per*  Jide  reason  for  excluding  the  woman 
son  a  seat  in  the  dress  circle  of  Ma-  from  the  car,  they  might  take  it  into 
guire's  Theatre,  in  San  Francisco ;  and  consideration  on  the  question  of  the 
the  indictment  against  Singleton  being  liability  of  the  company.  The  case  is 
for  denying  to  another  person,  whose  brought  here  by  writ  of  error  at  the 
color  is  not  stated,  the  full  enjoyment  suit  of  the  plaintiffs.  The  cases  of 
of  the  accommodations  of  the  theatre  Stanley,  Nichols,  and  Singleton  come 
known  as  the  Orand  Opera  House,  in  up  on  certificates  of  division  of  opinion 
New  York,  *  said  denial  not  being  between  the  judges  below  as  to  the 
made  for  any  reasons  by  law  applicable  constitutionality  of  the  first  and  aeoond 
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OOHXEHTARIBB 


■eotlooa  of  the  act  referred  to  ;  and  the 

a  of  Ryan,  on  writ  of  error  to  the 

JndgmeDt  of  the  eu-oait  court  lor  the 

district  of  Caltronila,  angtajning  a  de- 

,0  the  informatioD . 

"  It  ia  obrioaa  that  tlie  primarj  and 

important  qnestion  ia  all  the  casea  is 

the  ooDBtltutioDaUtj  of  Uu  Uw :  fur  If 

the  prosnoationi  can  slind.    Tho  mo- 
is  of  the  law  leferrel  to  pH>rld«  M 

■"Si^cUoul.  That  all  pBiaoiuiritliln 
the  JnriEdiDtion  of  Ilia  United  Btatoa 
■hall  be  entitled  to  the  full  and  «qBal 
enJojmeDt  of  the 

vantages,  facilities,  and  prlTll«g«l  of 
iuna,  public  ooave/ondM  oa  land  W 
water,  theatres,  and  othar  pUoM  of 
public  araasement:  siilJMtonlf  tothft 
oonditiona  and  timitatiiina  MtaUUhod 
hj  law,  and  applicable  alike  to  oiti- 
lens  of  every  race  and  color,  regard- 
leBi  of  any  previoui  condition  of  lerri- 

"  '  3eo.  2.  ■  That  any  person  who 
■hall  violate  the  foregoing  section  by 
deuyiug  to  any  citizen,  except  for 
reasons  by  law  applicable  to  citiiens 
of  every  race  and  color,  and  regardless 
of  any  previous  condition  of  servitude, 
the  full  enjoyment  of  any  of  the  ac- 
oommodationa,  advantages,  facilities, 
or  privilegea  in  said  section  enume- 
rated, or  by  aiding  or  inoiting  snoh 
denial,  shall  for  every  such  offence 
forfeit  and  pay  the  sum  of  five  hun- 
dred dollars  to  tlie  person  aggrieved 
thereby,  to  be  recovered  in  an  sotiou  of 
debt,  with  full  costs  1  and  shall,  also, 
fbr  every  snch  offence,  be  deemed 
g:nilty  of  a  misdemeauor,  and,  upon 
ocnviotion  thereof,  shall  be  fined  not 
less  than  five  hundred  nor  more  than 
one  thousand  dollars,  or  shall  be  im- 


prisoned not  less  than  thirty  day*  not 
more  than  one  year  :  Bvvidtd,  That 
all  persons  may  elect  lo  ana  tor  the 
penalty  aforesaid,  or  to  proofed  andtf 

their  riglita  at  common  law  and  ti; 
stiLte  statute  ;  mid,  having  ro  flfcUtA 


thi.1 


othar,  th«ir  right  to  T'^oaad  i>  tt* 

othflrjBTlidlatlomiballbvlMrrad.  Anl 
thla  pMriidon  bImII  not  ^^ply  to  ortk- 
inal  pKMMdinga,  ^Umt  iuid«  tUa  Ml 
otth««riiBiBallswaf  Mtratato:  Jai 
fnmdii /kiOtr,  That  ft  jndgHnt  te 
th«  panaltr  in  fitror  el  th»  paHr  'V' 
grlMtd,  or  a  Judgmant  t^ob  ■■  lattit 
tMnt,  ahmU  be  «  bar  to  tlAm  ftdHh 
tmtSaa  ttrnptMrtij.'  \ 

"At*  tluaa  aaotiiMH  MMMUtaUMMir 
nu  flnt  MoUoa,  wUoh  la  tha  priaa^ 
ona,  eanaot  ha  <Uri]r  aadantood  «Mk- 
ont  attandiiig  to'tha  laat  eUnaa,  wU* 
qualifies  the  preceding  part.  Tfat 
essence  of  the  law  ia,  not  to  daolars 
broadly  that  oil  peraona  ahall  be  en- 
titled lo  the  full  and  eqnal  enjoyment 
of  the  aooommodationa,  advantagta, 
facilities,  and  privileges  of  Inns,  pnblie 
oonveyanoes,  and  theatres ;  bat  that 
snoh  enjoyment  shall  not  be  snbjeot  lo 
any  conditions  applicable  only  to  dti- 
lens  of  a  particular  race  or  color,  or 
who  had  been  in  a  previous  condition 
of  servitude.  In  other  words,  it  ia  the 
purpose  of  the  law  to  declare  that,  in 
the  enjoyment  of  the  acoonunodatiou 
and  privileges  of  inns,  pnblio  convey- 
anoes,  Iheatres,  and  other  places  irf 
public  amassment,  no  distinction  shall 
be  made  between  citinms  of  different 
raoe  or  color,  or  between  those  who 
have,  and  those  who  have  not,  been 
slaves.  Its  effect  is  to  deelare  that,  in 
all  inns,  pnblic  convey  anon,  and 
places  of  amusement,  oolorod  ciUiens, 
whether  formerly  slaves  or  not,  and 
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race,  the  amendment  before  us  is  a  just  expression  of  the 
present  experience  of  humane  civilization.*    And  even  for  the 

citizens  of  other  raceSi  shall  have  the  shall  make  or  enforce  anj  law  which 

same  accommodations   and  privileges  shall  abridge  the  privileges  or  immn- 

in  all  inns,  public  conveyances,  and  nities  of  citizens  of  the  United  States  ; 

places  of  amusement  as  are  enjoyed  by  nor  shall  any  state  deprive  any  per- 

white  citizens,   and  vice  versa.     The  son  of  life,  liberty,  or  property  with- 

second  section  makes  it  a  penal  offence  out  due  process  of  law ;  nor  deny  to 

in  any  person  to  deny  to  any  citizen  of  any  person  within  its  jurisdiction  the 

any  race  or  color,  regardless  of  previous  equal  protection  of  the  laws.'     It  is 

servitude,  any  of  the  accommodations  state  action  of  a  particular  character 

or  privileges  mentioned  in  the  first  sec-  that  is  prohibited.     Individual  inva- 

tion.  sion  of  individual  rights   is   not  the 

**  Has  congress  constitutional  power  subject-matter  of  the  amendment.  It 
to  make  such  a  law  ?  Of  course,  no  has  a  deeper  and  broader  scope.  It 
one  will  contend  that  the  power  to  pass  nullifies  and  makes  void  all  state  legis- 
it  was  contained  in  the  constitution  lation,  and  state  action  of  every  kind, 
before  the  adoption  of  the  last  three  which  impairs  the  privileges  and  im- 
amendments.  The  power  is  sought,  munities  of  citizens  of  the  United 
first,  in  the  fourteenth  amendment,  States,  or  which  injures  them  in  life, 
and  the  views  and  arguments  of  dis-  liberty,  or  property  without  due  pro- 
tingnished  senators,  advanced  whilst  cess  of  law,  or  which  denies  to  any 
the  law  was  under  consideration,  of  them  the  equal  protection  of  the 
claiming  authority  to  pass  it  by  virtue  laws.  It  not  only  does  this,  but,  in 
of  that  amendment,  are  the  principal  order  that  the  national  will,  thus  de- 
arguments  adduced  in  favor  of  the  clared,may  not  beamere6ru/umyt4/men, 
power.  We  have  carefully  considered  the  last  section  of  the  amendment  in- 
those  arguments,  as  was  due  to  the  vests  congress  with  power  to  enforce  it 
eminent  ability  of  those  who  put  them  by  appropriate  legislation.  To  enforce 
forward,  and  have  felt,  in  all  its  force,  what  ?  To  enforce  the  prohibition.  To 
the  weight  of  authority  which  always  adopt  appropriate  legislation  for  cor- 
invests  a  law  that  congress  deems  recting  the  effects  of  such  prohibited 
itself  competent  to  pass.  But  the  re-  state  laws  and  state  acts,  and  thus  to 
spousibility  of  an  independent  judg-  render  them  effectually  null,  void,  and 
ment  is  now  thrown  upon  this  court ;  innocuous.  This  is  the  legislative 
and  we  are  bound  to  exorcise  it  accord-  power  conferred  upon  congress,  and 
ing  to  the  best  lights  we  have.  this  is  the  whole  of  it.    It  does  not  in- 

**  The  first  section  of  the  fourteenth  vest  congress  with  power  to  legislate 
amendment  (which  is  the  one  relied  upon  subjects  which  are  within  the 
on),  after  declaring  who  shall  be  citi-  domain  of  state  legislation  ;  but  to  pro- 
zens  of  the  United  States,  and  of  the  vide  modes  of  relief  against  state  legis- 
several  states,  is  prohibitory  in  its  lation,  or  state  action,  of  the  kind 
character,  and  prohibitory  upon  the  referred  to.  It  does  not  authorize  con- 
states.    It  declares   that    *  no    state  gress  to  create  a  code  of  municipal  law 


>  That  this  is  a  condition  of  all  effective  legislation,  see  iuprOf  §  27. 
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negro  race,  taking  it  by  itself,  it  is  fiir  better  that,  while 
eecared  from  legislatioQ  discriminatiDg  against  it,  it  should 

tot  the  regulation  of  private  righta ;  giving  to  the   snprenie  eonrt  of  the 

but  to  provide  modes  of  redreia  against  United  States  Jurisdiction  hf  writ  «f 

the  operation  of  state  laws,  and  the  error  to  review  the  Anal  deeisions  ef 

aetion  of  state  oAoers,  ezeouUve  or  state  courts  whenever  thejr  should  sos- 

Judldal,  when  these  are  subversive  of  tain  the  validitjr  of  a  state  statute  or 

the  fiindamental  rights  speoilled  in  the  anthoritjy  alleged  to  be  repugnant  t» 

amendment.  Positive  rights  and  privi-  the  constitution  or  laws  of  the  UniliA 

Isges  are  undoubtedlj  secured  by  the  States.    Bjr  this  meansi  if  a  state  lav 

fourteenth  amendment ;  but  thqr  are  was  passed  impairing  the  oUigatioB  of 

secured  b j  way  of  prohibition  against  a  contract,  and  the  state  tribunal  sns- 

state  laws  and  state  proceedings  affect-  tained  the  validly  of  the  law,  the  nis- 

ing  those  rights  and  privileges,  and  by  chief  could  be  cmrreoted  in  this  court 

power  given  to  congress  to  legislate  for  The  legislation  of  congress,  and  the 
the  purpose  of  carrying  such  prohiU- ,  proceedings  provided  for  under  it,  were 

tion  into  effect;   and  such  legislation  corrective  in  their  character.    Nost- 

must  necessarily  be  predicated  upon  tempt  was  made  to  draw  into  the  Unitei 

such  Buppoeed  state  laws  or  state  pro-  States  courts  the  litigation  of  contracti 

ceedlngs,  and  be  directed  to  the  cor-  generally;  and  no  such  attempt  would 

rection  of  their  operation  and  effect,  have  been  sustained.    We  do  not  nj 

A  quite  fall  discussion  of  this  aspect  that  the  remedy  provided  was  the  only 

of  the  amendment  may  be  found  in  U.  one  that  might  have  been  provided 

S.  V.  Cruikshank,  92  U.  S.  542;  Vir-  in  that  case.     Probably  congress  had 

ginia  r.  Rives,  100  U.  S.  313 ;  and  Ex  power  to  pass  a  law  giving  to  the  ooorts 

parte  Virginia,  100  U.  S.  339.  of  the  United  SUtes  direct  jarisdic- 

**An  apt  illustration  of  this  distinc-  tiou  over  contracts  alleged  to  be  im- 

tion  may  be  found  in  some  of  the  pro-  paired  by  a  state  law  ;  and  under  the 

visions  of  the    original  constitution,  broad  provisions  of  the  act  of  March 

Take  the  subject  of  contracts,  for  ex-  3,  1875,  giving  to  the  circuit  ooorti 

ample.      The  constitution  prohibited  jurisdiction  of  all  cases  arising  under 

the  states  from  passing  any  law  im-  the  constitution  and  laws  of  the  United 

pairing    the    obligation  of  contracts.  States,  it  is  possible  that  such  jurisdic- 

This  did  not  give  to  congress  power  to  tion  now  exists.     But  under  that,  or 

provide  laws  for  the  general  enforce-  any  other  law,  it  must  appear  as  well 

ment  of  contracts ;  nor  power  to  invest  by  allegation,  as  proof  at  the  trial,  that 

the  courts  of  the  United  States  with  the  constitution  had  been  violated  by 

jurisdiction  over  contracts,  so  as  to  en-  the  action  of  the   state    legislature, 

able  parties  to  sue  upon  them  in  those  Some  obnoxious  state  law,  passed  or 

courts.    It  did,  however,  give  the  power  that  might  be  passed,  is  necessary  to 

to  provide  remedies  by  which  the  im-  be  assumed  in  order  to  lay  the  founda- 

pairment  of  contracts  by  state  legisla-  tion  of  any  Federal  remedy  in  the  case; 

tion   might  be  counteracted  and  cor-  and  for  the  very  sufficient  reason,  that 

rected;  and  this  power  was  exercised,  the  constitutional  prohibition  is  against 

The  remedy  which  congress  actually  state  laws  impairing  the  obligation  of 

provided  was   that  contained  in  the  contracts. 

25th  section  of  thejudiciary  act  of  1789,  **And  so  in  the  present  case,  until 
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not  be  enervated  by  legislation  discriminating  in  its  favor; 

and  that  in  this  way  it  should  have  opened  to  it  that  freedom 

some  state  law  has  been  passed,  or  tion  which  congress  is  authorized  to 
some  state  action  through  its  officers  adopt  in  this  behalf  is  not  general 
or  agents  has  been  taken,  adverse  to  legislation  upon  the  rights  of  the  citi- 
the  rights  of  citizens  sought  to  be  pro-  zen,  but  corrective  legislation,  that  is, 
tected  by  the  fourteenth  amendment,  such  as  may  be  necessary  and  proper 
no  legislation  of  the  United  States  un-  forcounteracting  such  laws  as  the  states 
der  said  amendment,  nor  any  proceed-  may  adopt  or  enforce,  and  which,  by 
ing  under  such  legislation,  can  be  called  the  amendment,  they  are  prohibited 
into  activity  ;  for  the  prohibitions  of  the  from  making  or  enforcing,  or  such  acts 
amendment  are  against  state  laws  and  and  proceedings  as  the  states  may  com- 
acts  done  under  state  authority.  Of  mit  or  take,  and  which,  by  the  amend- 
course,  legislation  may,  and  should  be,  ment,  they  are  prohibited  from  corn- 
provided  in  advance  to  meet  the  exi-  mitting  or  taking.  It  is  not  necessary 
gency  when  it  arises  ;  but  it  should  for  us  to  state,  if  we  could,  what  legis- 
be  adapted  to  the  mischief  and  wrong  lation  would  be  proper  for  congress  to 
which  the  amendment  was  intended  adopt.  It  is  sufficient  for  us  to  cx- 
to  provide  against ;  and  that  is,  state  amine  whether  the  law  in  question  is 
laws,  or  state  action  of  some  kind,  of  that  character, 
adverse  to  the  rights  of  the  citizen  *' An  inspection  of  the  law  shows  that 
secured  by  the  amendment.  Such  it  makes  no  reference  whatever  to  any 
legislation  cannot  properly  cover  the  supposed  or  apprehended  violation  of 
whole  domain  of  rights  appertaining  the  fourteenth  amendment  on  the  part 
to  life,  liberty,  and  property,  defining  of  the  states.  It  is  not  predicated  on  any 
them  and  providing  for  their  vindica-  such  view.  It  proceeds  ex  directo  to 
tion.  That  would  be  to  establish  a  declare  that  certain  acts  committed  by 
code  of  municipal  law  regulative  of  all  liudividuals  shall  be  deemed  offences, 
private  rights  between  man  and  man  and  shall  be  prosecuted  and  punished 
in  society.  It  would  be  to  make  con-  by  proceedings  in  the  courts  of  the 
gress  take  the  place  of  the  state  legis-  United  States.  It  does  not  profess  to 
latures  and  supersede  them.  It  is  be  corrective  of  any  constitutional 
absurd  to  affirm  that,  because  the  rights  wrong  committed  by  the  states  ;  it  does 
of  life,  liberty,  and  property  (which  not  make  its  operation  to  depend  upon 
include  all  civil  rights  that  men  have),  'any  such  wrong  committed.  It  applies 
are  by  the  amendment  sought  to  be  equally  to  cases  arising  in  states  which 
protected  against  invasion  on  tlie  part  have  the  justest  laws  respecting  the 
of  the  state  without  due  process  of  law,  personal  rights  of  citizens,  and  whose 
congress  may,  therefore,  provide  due  authorities  are  ever  ready  to  enforce 
process  of  law  for  their  vindication  in  such  laws  as  those  which  arise  in  states 
every  case  ;  and  that,  because  the  de-  that  may  have  violated  the  prohibition 
nial  by  a  state  to  any  persons,  of  the  of  the  amendment.  In  other  words,  it 
equal  protection  of  the  laws,  is  pro-  steps  into  the  domain  of  local  jurispru- 
hibitcd  by  the  amendment,  therefore,  dence,  and  lays  down  rules  for  the  con- 
congress  may  establish  laws  for  their  duct  of  individuals  in  society  towards 
equal  protection.    In  fine,  the  legisla-  each  other,  and  imposes  sanctions  for  the 
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of  competition,  by  which,  coapled  with  eqaalltj  of  ^Til  ri|^ti^ 
the  moml  and  indastrial  capaott/  of  ritber  imow  w  of  iadi- 
vidoala  can  be  beat  developed.' 

rafaoMitMittfftluHnilN,  wtthcntM.  ua  teUddMi  to  ligUato  w  Mt  fa  a 

fcrttog  to  any  mmaer  to  maj  iwppoMd  pwtlmlarwajOBApaitfaBlHBal^M^ 
Mtlon  of  tba^te  or  Ita  antboHtlN. 

"If  thli  l«glflUtliHi  1*  appn^rlata 

ftir  anfbrdiig  tte  pralilUtloiw  of  tho  onngnM  poim  to  lagfclto  1 

MiwTwimBnt,  it  !■  dlfionlt  to  M*  whan  upm  tMt   sslitMl,  and   not  ttmif 

H  !■  to  *top.    Why  maj'  not  eangrsn  poww   to  ptorldo   modM  of  ntaM 

vltli  aqoml  ihow  «f  aathori^  «nMt  a  agalutsodiitktalsgiaiillaBarMlii^ 

eode  of  Uwi  Ibr  tli«  anSwoament  and  ^la  Miiiiinitliiii  I*  tcrtainlr  unsoaii<l. 

Ttodleation  (rfall  rif hii  of  UA,  Ubarty,  It  li  nvngnant  In  the  t^nth  unvod- 

and  prapartj- T   If  It  la  nppMaUa  that  m«at  ct  tha  ooBaUtDtioD,  which  dir- 

tlM  itatM  m^'  daprtva  poiaona  of  Uta,  olana  that  powannot  delegated  to  ib* 

Ub«r^,  and  pmparty  withont  doa  pio-  Unltad  Slataa  }^  tte  oonstituiloii,  im 

MM  of  law  (and  tha  amandmant  Itaalf  pioblUtad  t?  It  to  Uie  sUtca,  ara  n- 

do«a  lapptaa  thli),  whj  ahoald  not  aamd  to  tha  atataa  reaptKttiTHj-  or  U 

oongraM  prooaad  at  onoa  to  pnaerlha  tha  peo^a.    .... 

dna  prooMi  of  law  for  tha  protaetton  irf  "In  thli  OtMBaatton  it  ia  proper  1« 

«*n7  one  of  th«aa  ftmdam«ital  righti,  atata  that  elTtl   rithis,   anch   m  va 

In  overy  poailbla  oata,  aa  wall  aa  to  gnarantaadfaythaariasiliutinii  againii 

pTMcribe  «qaal  prirllegea  in  inns,  pab-  Btata  aggmaion,  oannot  ba  impalnd 

lio  conveyancM,  and   thuatrex  F    The  b;  the  wrongful   acta  of  ludiridnab, 

trnth  is  that  the  implication  of  a  power  TinBupportsd  by  stata  anthorit^  in  the 

to  legislate  In   this  manner  is   based  shape  of  tsirs,  cnBtoma,  or  Judicial  or 

apou  the  uaumption  that  if  the  states  ezeontire  proceedings.     The  wmngfbl 

1  "  Whenaman,"say8Bradley,J.,in  thonght  that  It  waa  anj  InToaion  cf 

D.  S.  D.  Stanlej,  ut  tup.,  "  haa  emerged  their  personal  itatoa  aa  freeman  be- 

from  slaverj,  and  bj  the  aid  of  benefi-  eanse  they  were  not  admitted  to  all  the 

cent  legislation  has  shaken  off  the  in-  priril^es  enjojed  bj  whits  eitiieDC,  or 

■eparable  concomitants  of  that  state,  became  thej  were  subjected   to  dia- 

there  must  be  some  stage  in  the  pro-  criminations  in  the  enjoyment  of  as- 

gress  of  his  elevation  when  he  takes  oommodstions  in  inns,  pnblio  oonrej- 

the  rank  of  a  mere  citizen,  and  oeasea  anoes,  and  places  of  annseoient.  Hate 

to  be  the  special  farcrite  of  the  laws,  dlsoriminstiona  on  account  of  ra««  or 

and  when  his  righla  as  a  citizen,  or  a  oolor  ware  not  regarded  as  badgea  of 

man,  are  to  be  protected  in  the  ordi-  slaverj.     If,  sinoe  that  time,  the  «n- 

narj  modes   by   which    other    men's  joymnnt  of  eqnal  rights  in  all  tbtaa 

rights  are  protected.  There  were  thou-  respects    baa  become  established    by 

sands  of  free  colored   people  in    this  oonstltntional  enactment,  it  ia  not  by 

ocnntry  before  the  abolition  of  slavery,  force    of    the    thirteenth    amendment 

enjoying  all  the  essential  rights  of  life,  (which  merely  aholishsd  slavery),  bat 

liberty,  and  property  the  same  aa  while  by  the  fbnrtaenth  and  fifteenth  auend- 

citizens  j    yet  no  one,   at  that  time,  menla." 
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§  587.  It  may  also  be  reg^arded  as  settled,  that  laws   Laws  im- 

imposing  penalties  on  sexual  intercourse  between   SSes^nlnl 

act  of  an  individual,  unsupported  by  cases  provided  for,  the  evil  or  wrong 
any  such  authority,  is  simply  a  private  actually  committed  rests   upon  some 
wrong,  or  a  crime  of  that  individual ;  state  law  or  state  authority  for  its  ex- 
an  invasion  of  the  rights  of  the  injured  cuses  and  perpetration, 
party,  it  is  true,  whether  they  affect        '*0f  course  these  remarks  do  not  ap- 
his person,  his  property,  or  his  repu-  ply  to  those  cases  in  which  congress  is 
tation  ;  but  if  not  sanctioned  in  some  clothed  with  direct  and  plenary  powers 
way  by  the  state,  or  not  done  under  of  legislation  over  the  whole  subject, 
state  authority,  his  rights  remain  in  accompanied  with   an  express  or  im- 
full  force,  and  may  presumably  be  vin-  plied  denial  of  such  power  to  the  states, 
dicated  by  resort  to  the  laws  of  the  as  in  the  regulation  of  commerce  with 
state  for  redress.     An  individual  can-  foreign    nations,   among    the    several 
not  deprive  a  man  of  his  right  to  vote,  states,   and  with  the    Indian  tribes, 
to  hold  property,  to  buy  and  to  sell,  to  the  coining  of  money,  the  establish* 
sue  in  the  courts,  or  to  be  a  witness  or  ment  of  post-offices  and  post-roads,  the 
a  juror ;  he  may,  by  force  or  fraud,  in-  declaring  of  war,  etc.     In  these  cases 
terfere  with  the  enjoyment  of  the  right  congress  has  power  to  pass  laws  for  reg- 
iu  a  particular  case  :  he  may  commit  an  ulating  the  subjects  specified  in  every 
assault  against  the  person,  or  commit  detail,  and  the  conduct  and  transac- 
murder,  or  use  ruffian  violence  at  the  tions  of  individuals  in  respect  thereof, 
polls,  or  slander  the  good  name  of  a  But  where  a  subject  is  not  submitted 
fellow  citizen  ;  but,  unless  protected  in  to  the  general  legislative  power  of  con- 
these  wrongful  acts  by  some  shield  of  gress,  but  is  only  submitted  thereto  for 
state  law  or  state  authority,  he  cannot  the  purpose  of  rendering  effective  some 
destroy  or  inj  ure  the  right ;  he  will  only  prohibition  against  peculiar  state  legis- 
render  himself  amenable  to  satisfaction  lation  or  state  action  in  reference  to 
or  punishment ;  and  amenable  therefor  that  subject,  the  power  given  is  limited 
to   the   laws   of  the   state  where  the  by  its  object,  and   any  legislation  by 
wrongful  acts  are  committed.  Hence,  in  congress  in  the  matter  must  necessarily 
all  those  cases  where  the  constitution  be  corrective  in  its  character,  adapted 
seeks  to  protect  the  rights  of  the  citizen  to  counteract  and  redress  the  operation 
against  discriminative  and  unjust  laws  of  such  prohibited  state  laws  or  pro- 
of the  state  by  prohibiting  such  laws,  ceedings  of  state  officers, 
it  is  not  individual  offences,  but  abro-        **  If  the  principles  of  interpretation 
gation  and  denial  of  rights,  which  it  which  we  have  laid  down  are  correct, 
denounces,   and   for  which  it  clothes  as  we  deem  them  to  be  (and  they  are 
the  congress  with  power  to  provide  a  in  accord  with  the  principles  laid  down 
remedy.     This  abrogation  and  denial  in  the  cases  before  referred  to,  as  well 
of  rights,  for  which  the  states  alone  as  in  the  recent  case  of  U.  S.  v.  Harris, 
were  or  could  be  responsible,  was  the  decided  at  the  last  term  of  this  court), 
great  seminal  and  fundamental  wrong  it  is  clear  that  the  law  in  question  can- 
which  was  intended  to  be  remedied,  not  be  sustained  by  any  grant  of  iegis- 
And  the  remedy  to  be  provided  must  lative  power  made  to  congress  by  the 
necessarily   be   predicated   upon  that  fourteenth  amendment.     That  amend- 
wrong.     It  must  assume  that  in  the  ment  prohibits  the  states  from  denying 
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tercourse      the  two  races  are  not  unconstitutional  when  bearing 
tworaceB,     equally  on  both  races.    This  rule  has  been  applied 

to  any  person  the  equal  protection  of  ments  are  different,  and  ike  powers  of 
the  laws,  and  declares  that  congress  congress    under    them    are    different, 
shall  have  power  to  enforce,  by  appro-  What  congress  had  power  to  do  under 
priate  legislation,  the  provisions  of  the  one,  it  may  not  have  power  to  do  an- 
amendment.      The  law   in    question,  der  the  other.     Under  the  thirteenth 
without  any  reference  to  adverse  state  amendment,  it  has  only  to  do  with  sla- 
legislation  on  the  subject,  declares  that  very  and  its  incidents.   Under  the  foar- 
all  persons  shall  be  entitled  to  equal  teenth  amendment,   it  has   power  to 
accommodations  and  privileges  of  inns,  counteract  and    render    nugatory  all 
public  conveyances,  and  places  of  pub-  state  laws  and  proceedings  which  have 
lie  amusement,  and  imposes  a  penalty  the  effect  to  abridge  any  of  the  priri- 
upon  any  individual  who  shall  deny  leges  or  immunities  of  citizens  of  the 
to  any  citizen  such  equal  accommoda-  United  States,  or  to  deprive  them  of 
tious  and  privileges.     This  is  not  cor-  life,  liberty,  or  property  without  dae 
recti ve  legislation  ;  it  is  primary  and  process  of  law,  or  to  deny  to  any  of 
direct ;  it  takes  immediate  and  abso-  them  the  equal  protection  of  the  laws, 
lute  possession  of  the  subject  of  the  Under  the  thirteenth  amendment,  the 
right  of  admission  to  inns,  public  con-  legislation,    so    far    as    necessary   or 
veyances,  and  places  of  amusement.   It  proper  to  eradicate  all  forms  and  ind- 
supersedes  and  displaces  state  legisla-  dents  of  slavery  and  involuntary  ser- 
tion  on  the  same  subject,  or  only  allows  vitude,  may  be  direct  and  primary, 
it  permissive  force.     It  ignores  such  operating  upon  the  acts  of  individuals, 
legislation,  and  assumes  that  the  mat-  whether  sanctioned   by  state  legisla- 
ter  is  one  that  belongs  to  the  domain  tion  or  not ;  under  the  fourt«»euth,  u 
of    national   regulation.     Whether   it  we  have  already  shown,  it  must  nec«- 
woiihi  not  have  been  a  more  effective  sarily  be,  and  can  only  be,  corrective 
protection  of  the  rights  of  citizens  to  in  its  character,  addressed  to  counter- 
liavo    clothed  congress   with   plenary  act  and  afford  relief  against  state  regu- 
power  over  the  whole  subject   is   not  lations  or  proceedings, 
now  the  question.    What  we  have  now  •'  The  only  question  under  the  pres- 
to decide   is,    whether  such    plenary  ent  head,  therefore,  is  whether  the  re- 
power  has  been  conferred  upon  con-  fusal  to  any  persons  of  the  accommo- 
gress  by  the  fourteenth   amendment,  dations  of  an  inn,  or  a  public  couvey- 
aud,  in  our  judgment,  it  has  not."  ance,  or  a  place  of  public  amusement, 
"  We  must  not  forget  that  the  prov-  by   an   individual,   and  without   an/ 
ince  and  scope  of  the  tliirteenth  and  sanction  or  support  from  any  state  law 
fourteontli  amendments  are  different ;  or  regulation,  does  inflict  upon  socb 
the  former  simply  abolished  slavery  ;  persons  any  manner  of  servitude,  or 
the  latter  prohibited  the  states  from  form  of  slavery,  as  those  terms  are  un- 
abridging  the  privileges  or  immunities  derstood  in  this  country.    Many  wrongs 
of  citizens  of  the  United  States,  from  may  be  obnoxious  to  the  prohibitions 
depriving    them    of   life,    liberty,   or  of  the  fourteenth   amendment  which 
property  without  due  process  of  law,  are  not,  in  any  just  sense,  incidents  or 
and  from  denying  to  any  the   equal  elements  of  slavery.     Such,  for  exam- 
protection  of  the  laws.     The  amend-  pie,  would  be  the  taking  of  private 
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to  prosecutions  for  sexual  intercourse  between  col-   not  uncon- 
ored  and  white  persons.*     Laws,  also,  prohibiting 
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property  without  due  process  of  law  ;  public  conveyance  or  place  of  amuse- 
or  allowing  persons  who  have  com-  ment,  refusing  the  accommodation^  be 
mitted  certain  crimes  (horse  stealing,  justly  regarded  as  imposing  any  badge 
for  example)  to  be  seized  and  hung  by  of  slavery,  or  servitude  upon  the  appli- 
the  posse  comitatus  without  regular  cant,  or  only  as  inflicting  an  ordinary 
trial;  or  denying  to  any  person,  or  civil  injury,  properly  cognizable  by  the 
class  of  persons,  the  right  to  pursue  laws  of  the  state,  and  presumably  sub- 
any  peaceful  avocations  allowed  to  ject  to  redress  by  those  laws  until  the 
others.  What  is  called  class  legisla-  contrary  appears, 
tion  would  belong  to  this  category,  and  *'  After  giving  to  these  questions  all 
would  be  obnoxious  to  the  prohibitions  the  consideration  which  their  import- 
of  the  fourteenth  amendment,  but  ance  demands,  we  are  forced  to  the 
would  not  necessarily  be  so  to  the  conclusion  that  such  an  act  of  refusal 
thirteenth,  when  not  involving  the  has  nothing  to  do  with  slavery  or 
idea  of  any  subjection  of  one  man  to  involuntary  servitude,  and  that  if  it  is 
another.  The  thirteenth  amendment  violative  of  any  right  of  the  party,  his 
has  respect,  not  to  distinctions  of  race,  redress  is  to  be  sought  under  the  laws 
or  class,  or  color,  but  to  slavery.  The  of  the  state ;  or  if  those  laws  are  ad- 
fourteenth  amendment  extends  its  pro-  verse  to  his  rights,  and  do  not  protect 
tection  to  races  and  classes,  and  pro-  him,  his  remedy  will  be  found  in  the 
hibits  any  state  legislation  which  has  corrective  legislation  which  congress 
the  effect  of  denying  to  any  race  or  has  adopted,  or  may  adopt,  for  coun- 
class,  or  to  any  individual,  the  equal  teracting  the  effect  of  state  laws,  or 
protection  of  the  laws.  state  action,  prohibited  by  the  four- 
**  Now,  conceding,  for  the  sake  of  teenth  amendmeut.  It  would  be  run- 
the  argument,  that  the  admission  to  ning  the  slavery  argument  into  the 
an  inn,  a  public  conveyance,  or  a  ground,  to  make  it  apply  to  every  act 
place  of  public  amusement,  on  equal  of  discrimination  which  a  person  may 
terms  with  all  other  citizens,  is  the  see  fit  to  make  as  to  the  guests  he  will 
right  of  every  man  and  all  classes  of  entertain,  or  as  to  the  people  he  will 
men,  is  it  any  more  than  one  of  those  take  into  his  coach  or  cab  or  car,  or 
rights  which  the  states  by  the  four-  admit  to  his  concert  or  theatre,  ordeal 
teenth  amendment  are  forbidden  to  with  in  other  matters  of  intercourse  or 
deny  to  any  person  ?  And  is  the  con-  business.  Innkeepers  and  public  car- 
stitution  violated  until  the  denial  of  riers,  by  the  laws  of  all  the  states,  so 
the  right  has  some  state  sanction  or  far  as  we  are  aware,  are  bound,  to  the 
authority  ?  Can  the  act  of  a  mere  in-  extent  of  their  facilities,  to  furnish 
dividual,  the  owner  of  the  inn,  the  proper  accommodation  to  all  unobjeo- 

1  The  fact  that  a  different  punish-  der  the  fourteenth  amendment.     Th^ 

ment  is  affixed  to  the  offence  of  adultery  discrimination  is  not  directed  against 

when  committed  between  a  negro  and  the  person,  but   against   the  offence, 

white  person,  than  when  the  guilty  Pace  v,  Alabama,  106  U.  S.  583  ;  affirm- 

persons  are  of  the  same  race,  is  not  ob-  ing  S.  C,  69  Ala.  231 ;  see  U.  S.  v.  Lee, 

noxious  to  constitutional  objection  un-  106  U.  3  196. 
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the  intermarriage  of  whites  and  blacks,  are  not  QDconstitn- 
tional  if  the  races  are  subjected  to  the  same  penalties.' 

ilonable  penoxis,  who  in  good  Ikifh  dacatUm  to  aegfoos  (U.  8.  »•  Bontte, 

apply  for  them.     If  the  lawi  them-  10  Fed.  Rep.  780 ;  Bertonneam  v.  Bbee- 

•elves  make  any  nnjnit  dieeiimiaa-  ton,  8  Woods,  177 ;  State  ».  ICeOsBa, 

tion,  amenable  to  the  prohibitions  of  21  Oh.  St.  108;  C017  v.  Garter,  41 

the  fourteenth  amendment,  oongress  Ind.  827),  or  ezdnde  them  Ihim  Jnrifls. 

has  foil  power  to  afford  a  remedy  nn-  Virginia  v.    Rires ;   Btraader   e.  W. 

der  that  amendment,  and  in  aeoord-  Virginia,  «t  mipnu 

anoe  with  it."  At  eomnum  law,  also,  Innicespen 

These  oonolnsions  are  in  sooordanee  and  hotel-keepers  are  UsUein  damages 

with  the  Tiews  expressed  by  Judge  if  ihtj  make  unfair  disoriminaiSotts 

CkK>l«7  in  his  work  on  Torts,  pp.  884-  between  persons  paying  the  saase  fkie. 

6 ;  by  Jadge  Emmons  in  the  United  R.  R.  s.  Btown,  17  Wall.  445 ;  West 

States  Cironit  Gonrt  for  the  Western,  Chester  R.  R.  v.  Miles,  M  Ftea.  8L 

District  of  Tennessee  (2  Am.  L.  T«  209  ;  and  other  oases  eited  In  noli  Is 

Rep.  (N.  S.)  198)  ;  by  Judge  Barr  in  U.  S.  v.  Buntin,  10  Fed.  Rep.  780 ;  10 

Kentucky,  Smoot  v.  R.  R.,  18  Fed.  Rep.  Weekly  Law  BnlL  248. 

837 ;  and  by  Judge  Woods  in  Texas,  Le  In  Ex  parU  Virginia,  100  U.  S.  3S7, 

Grand  v.  U.  8.,  12  Fed.  Rep.  677.  The  it  was  held  that  a  Viiginia  oeu^ 

decision  was  foreshadowed  by  rulings  Judge  who,  under  a  state  statute  ei- 

already  cited  (Virginia  v.  Rives,  100  dnded  n<|groes  from  Juries,  was  Indlet- 

U.  S.  313 ;  Ex  parte  Virginia,  100  U.  S.  able  under  the  act  of  congress  making 

339),  to  the  effect  that  the  fonrteenth  it  indictable  to  administer  a  state  law 

amendment     applied     exclusively    to  effecting  such  discrimination,  it  being 

state  action,  and  by  U.  S.  v,  Harris,  1  held  that  the  office  of  the  county  judge 

Sup.  Ct.  Rep.  601 ;  106  U.  S.  629,  to  in  this  respect  was  not  judicial  bat 

be  hereafter  cited.  ministerial.     This  ruling  is  sustained 

The  only  prior  ralings  affirming  the  on  the  ground  that  the  action  of  the 

constitutionality  of  the    act    are   by  judge  in  question  in  excluding  negroes 

Judge  Cadwalader  in  U.  S.  v.   New-  fW>m  the  jury  was  purely  ministerial, 

comer,  22  Int.  Rev.  Rec.  115  ;  by  Judge  and  in  execution  of  a  state  law. 

Nelson,  of  Minnesota,  7  Chicago  Legal  That  a  statute  excluding    negroes 

News,  311  ;  and  by  Judge  Blodgett,  of  from  juries    is    unconstitutional,  see 

Illinois,  U.  S.  v,  Taylor,  12  Chic.  Leg.  Bush  v,  Kentucky,  107  U.  S.  110. 

News,  416.  That  the  reserred  rights  of  the  state 

The  ruling,  by  its  express  limita-  are  not,  in  matters  not  expressly  given 

tions,   affirms   the  invalidity  of   any  to  oongress  by  the  recent  amendments, 

state  legislation  depriving  negroes  of  affected  by  such  amendments,  see  fiipra, 

equal   civil    rights,    and   hence   state  §  373. 

iegislation  is  unconstitutional  which  That  the  fourteenth  amendment  does 

would    deny     equal    advantages    in  not  prohibit  a  state  from  making  any 

»  Kinney,   ex  parte^   3   Hughes,   1 ;    ney*s  Case,   30  Gratt.  858 ;  Lonas  r. 
Francois,    ex   parte,    3    Woods,   367 ;     State,  3  Heisk.  287. 
Frasher  v.  State,  3  Tex  Ap.  263  ;  Kin- 
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§  588.  In  the  reprint  of  the  fourteenth  amendment,  as  given 
in  a  prior  section,  those  clauses  which  are  of  special  and  tran« 

arrangement    it    thinks  best  in   dis-  tional  amendment  in  a  case  precisely 

tributiug  the  jurisdiction  of  its  courts,  similar  to   the  one  at   bar,  and  held 

provided  it  does  not  make  a  distinction  by  the  unanimous  opinion  of  all  of  the 

based  on  race  or  color,  see  Missouri  v.  members  of  that  court,  that  the  estab- 

Lewis,  101  U.  S.  22.  lishment  of  separate  schools  for  the 

In  U.  S.  t».  Harris,  106  U.  S.  629,  it  education  of  colored  children,  and  their 

was  held  that  section  5509  U.  S.  R.  S.,  exclusion  from  the  schools  designed  for 

which  declares  that  *'  if  two  or  more  whites  alone,  did  not  constitute  a  vio- 

persons  in  any  state  or  territory  con-  lation  of  the  rights  of  colored  persons 

spire  to  go  in  disguise  upon  the  high-  under  the  constitution.     The  following 

way  or  on  the  premises  of  another  for  cases  arising  in  different  states  may  be 

the  purpose  of  depriving  any  person  referred  to  as  supporting    the  same 

of  the  equal   protection  of  the  laws,  doctrine :  Cory  v.  Carter,  48  Ind.  327 ; 

etc.,  shall  be  punished,"  etc.,  is  un-  People  v.  Easton,  13  Abb.  (N.  8.)  159; 

constitutional.      To    same    effect,   see  Ward  v.  Flood,  48  Cal.  36 ;  Dallas  v. 

Le    Grand    v.    U.   S.,    12    Fed.    Rep.  Fosdick,  40   How.   Pr.  249;    State  v. 

577.  Duffy.  7  Nev.  342. 

In  Green   v.   State,  Sup.  Ct.   Ala.,  '*  These  cases  show  quite  a  uniform 

1882,  it  was  held  that  the  fourteenth  current  of  authority  in  favor  of  that 

amendment  does    not    determine   the  interpretation    of    the    constitutional 

way  in   which   a  state  law   is   to   be  amendment  which  we  have  given  to  it. 

obeyed ;  and,  hence,  that  if  no  negroes  We  have  given  careful  examination  to 

appear  on  a  grand  jury,  there  being  the  various  cases  cited  by  the  appel- 

no  law  excluding  them,  the  courts  will  lant's  counsel  in  support  of  his  argu- 

presume  that  this  was   because  there  ment,  and  are  of  the  opinion  that  none 

were  none  in  the  county  having  the  of  them  conflict  with  the  conclusions 

statutory  qualifications.  at  which  we   have  arrived.     The  fol- 

That  the  amendments  before  us  do  lowing  cases  cited  by  him  arose  under 

notprevent  states,  through  their  school  statutes  which  either   expressly   for- 

boards,   from  establishing  schools  for  bade  or  did  not  authorize  the  sch(X)l 

colored  children  separate   from  those  authorities  to  separate  the  races,  and 

for  white  children,  provided  there  be  assign  them  to  different  places  for  in- 

no  discrimination  as  to  opportunities  struction :    Board  of  Education  i'.  Tin- 

of  education,  see  People  r.  Gallagher  non,   26   Kan.    1 :    Clark  v.   Board  of 

(N.  Y.  Ct.  App.),  28  Alb.  L.  J.  471 ;  Directors,    24    Iowa,    266 ;    Smith    v. 

State  V.  McCann,  21  Ohio,  210;  Cory  Directors,  40  id.  518;  Dove  v.  School 

V,  Carter,  48  Ind.  327  ;  Roberts  v.  Bos-  Dist.,  41  id.   689  ;  People  v.  Board  of 

ton,  5  Cush.  198.  Education,  101  111.  308 ;  People  v.  Board 

In  the  opinion  of  Rnger,  C.J. ,  giving  of  Education,  18  Mich.  400.     The  fol- 

the  opinion  of  the  court  in  People  v,  lowing  cases,  also  cited  by  the  appel- 

Gallagher,  uisup,,  we  have  the  follow-  lant,  are  distinguishable  from  this,  as 

ing  : —  arising  under  the  laws  of  the  several 

**The  supreme  court  of  Ohio,  in  the  statesordistricts  where  rendered  which 

case  of  The  State  y.  McCann,  «M/>ra,  had  absolutely  prohibited    the   particular 

before  them  the  effect  of  the  oonstita-  act  complained  of.     They  did  not  in- 
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sient  operation  are  placed  in  italics,  so  as  to  bring  oat  distinc- 
tiyely  the  clause  whicb  is  permanent  and  nniveml 
teetT^  ^  ^^  ^^  operation.^  In  making  this  distinction, and  in 
UwtgrsDt.  speaking  of  the  danses  relative  to  the  n^io  nee 
penons.  9Lnd  the  late  ciyil  war  as  transient  and  special,  it  is 
not  meant  in  any  way  to  disparage  the  immense  beoe- 
fit  conferred,  not  only  on  the  United  States,  but  on  hnmanity, 
by  the  results  of  the  civil  war.  They  have  made  the  United 
States  a  power  now,  in  many  respects,  the  greatest  in  the 
world.  They  have  shown  that  a  republican  form  of  govern- 
ment can  be  as  efficient  in  maintaining  its  supremacy  as  can 
a  despotic  form  of  government ;  and  that  the  loyalty  of  the 
citizens  of  a  republic  may  be  at  least  as  determined  and  self- 
sacrificing  as  the  loyalty  of  the  subjects  of  a  king.  Thcj 
have  won  for  the  United  States  an  international  position  fiur 
higher,  fis  we  have  seen,^  than  could  have  been  won  by  any 

TolTe  the  oomtraotion  of  the  ooniti-  Uws,"  lafd  Barr,  J^  "gMimalaed  If 

tutional  amehdmentB  on  the  righto  of  this  ■iminilinent,  Mntl  and  mm  mlj 

colored   penons   arising  thereunder :  mean  that  the  laws  of  the  stales  mst 

Central  Railroad  Co.  v.  Green,  86  Penn.  be  eqaal  in  their  benefit  as  well  as 

St.  421 ;  Decuir  v.  Benson,  27  La.  Ann.  equal  in  their  burdens,  and  that  l€« 

1 ;    Donnell   v.   State,   48  Miss.   661 ;  would  not  be  '  the  equal  protection  of 

Coger  V.  Union  Packet  Co.,  37  Iowa,  the  laws.'  This  does  not  mean  absolate 

145."  equality  in  distributing  the  benefits  of 

In  Claybrook  v.  Owensboro,  16  Fed.  taxation.    This  is  impracticable;  but 

Rep.  297,  it  was  held  that  an  act  of  a  it  does  mean  the  distribution  of  the 

state  legislature  authorizing  a  muni-  benefits    upon    some  fair    and   eqnal 

cipal  corporation  to  levy  a  tax  for  the  classification  or  basis.     See  Virginia  r. 

benefit   of   public  schools   within  its  Rives,  100  U.  S.  313 ;  Ex  parf  Virginia, 

limits,  but  directing  that  the  tax  col-  id.  339 ;  Strauder  v.  West  Virginia,  id. 

lected  of  the  white  people  should  be  303 ;  Neal  i).  Delaware,  103  U.  S.  370 ; 

used  to  sustain  public  schools  for  white  Hertonnean  v.  Directors,  etc.  3  Woods, 

children  only,  and  the  tax  collected  of  177 ;   U.  S.  o.  Bontin,  10  Fed.  Rep. 

the  colored  people  should  be  used  to  730 ;  Cooley,  Torts,  289 ;  Ward  v.  Flood, 

sustain  schools  for  colored  children,  48  Cal.   36 ;  Smith  v.  Directors  Ind. 

the  effect  of  such  discrimination  being  School  Dist.,  etc.  40  Iowa,  518;  Rob> 

to  give   the  whites    excellent    school  erts  v,  Boston,  5  Cush.  198 ;   State  r. 

facilities  and  a  school  session  annually  McCann,  21  Ohio  St.  198  ;  Cory  v.  Car- 

of  nine  months,  and  the  colored  chil-  ter,  48  Ind.  362 ;  Ah  Kow  v,  Nunan,  5 

dren  few  school  opportunities,  and  a  Sawy.  552 ;  Parrott's  Chinese  Case,  6 

session  of  three  months,  is  unconsti-  Sawy.  349." 

tutional.     See  U.  S.  v.  Harris,  106  U.  ^  See  Infra,  §  594. 

S.  629.     «The  equal  protection  of  the  <  Svtpra,  §  134;  vrfra  §  595. 
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accession  of  territory  or  wealth,  no  matter  how  vast.  They 
have  abolished  slavery,  the  curse  of  the  country  both  north 
and  south,  and  in  the  fact  of  this  abolition  there  has  been 
an  acquiescence  so  general  that  there  are  very  few  even  among 
the  white  race  of  the  south  who  would  desire  to  have  slavery 
back.  Yet,  with  all  this,  the  eftect  of  these  amendments,  so 
far  as  concerns  the  civil  war  and  the  negro  race,  is  now  vir- 
tually completed ;  and  these  particular  clauses  can  be  as  much 
dropped  out  of  sight,  so  far  as  the  adjustment  of  litigated  re- 
lations are  concerned,  as  the  Declaration  of  Independence  is 
dropped  out  of  sight  in  the  settlement  of  current  litigation. 
The  disqualifications  for  participation  in  the  insurrection  have 
vanished;  never  again  will  questions  of  this  class  arise.  A 
large  part  of  the  Federal  debt  has  been  paid  oft';  so  far  from 
the  remainder  being  "questioned,"  it  now  stands  higher  in 
the  money  markets  than  any  security  in  the  world.  The 
"  confederate"  debt  has  no  market  value ;  nor  is  there  the  least 
probability  that  any  state  in  the  Union,  even  if  it  were  free 
to  do  so,  would  assume  that  debt.  The  negro  under  the  final 
construction  given  to  the  amendment  by  the.  supreme  court 
has  now  precisely  the  same  civil  rights  as  the  white  man. 
He  has  no  less,  but  he  has  no  more ;  and  hence  the  difierence 
between  the  races  can  no  longer  be  a  determining  incident  in 
litigation.  The  amendment,  therefore,  in  so  far  as  concerns 
its  relations  to  the  negro  race,  and  to  the  late  civil  war,  has 
done  its  work ;  and  passing,  as  we  are  consequently  entitled 
to  do,  from  that  which  is  special  and  temporary  to  that 
which  is  permanent  and  universal,  our  attention  is  turned  to 
that  remarkable  clause  which  making,  as  has  been  already 
noticed,  a  new  epoch  in  our  constitutional  history,  places  the 
people  of  the  states  out  of  the  reach  of  arbitrary  action  of  their 
own  legislatures.  We  can  scarcely  overestimate  the  importance 
of  this  clause. — That  there  has  been  for  years  a  tendency  on 
the  part  of  the  courts,  both  Federal  and  state,  to  treat  the 
states  as  absolute  in  all  matters  not  delegated  to  the  Federal 
government,  has  been  noticed ;  and  the  objection,  as  has  been 
observed,  to  the  argument  of  the  majority  of  the  supreme 
court  in  the  Elevator  Case,  and  to  some  extent  in  the  railroad 
cases  that  followed  in  the  same  line,  is  not  so  much  in  the  con- 
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dasion  readied  m  in  tbe  poeition  ineidentally  teicm  moro  or 
leflB  fally  that  it  ia  within  the  *power  of  atate  legialilliirea  to 
r^nlate  at  least  snch  bnsineaa  within  their  domaioa  ^  ralatoi 
to  the  common  affitirs  of  the  people.^  The  objeotiooa  ioandi  an 
extension  of  l^slative  jnrisdiction  have  been  alreadjr  atated.* 
So  far  as  concerns  the  amendment  immediatelj  before  na,  it 
may  be  enough  here  to  say  that  the  jealooay  of  over-kgisia* 
tion,  which  has  grown  op  in  the  American  people  aa  one  of 
the  results  of  their  political  training,*  is  not  limited  to  Federal 
legislation.    There  is  an  eqnal  impatience  of  over-legialrtioii 
by  the  states ;  and  the  conviction  that  matters  which  indi- 
Tidoal  effort  and  competition  can  effect  had  better  not  be 
undertaken  by  l^slation,  as  well  as  the  conviction  that 
private  property  should  be  protected  from  l^islative  attaekii 
oppose  themselves  to  state  legislative  encroachmente  at  least 
as  resolutely  as  to  Federal  legislative  encroachmmita.    This  is 
evidenced  in  the  tenth  amendment.    ^  The  powers  not  dde* 
gated  to  the  United  States  by  the  constitution,  nor  prdiib' 
ited  by  it  to  the  states,  are  reserved  to  the  states  respectively/ 
or  to  the  people.**    It  does  not  follow,  therefore,  that  because  a 
power  is  not  delegated  to  the  United  States,  nor  prohibited  to 
the  states,  that  it  can  be  exercised  by  the  state  legislatures. 
It  may  be  one  belonging  to  the  people  as  such,  and  if  so,  it  is 
one  the  state  legislatures  cannot  exercise.    The  line,  however, 
is   not  laid  down  in  the  tenth  amendment,  as  just  stated, 
between  what  powers  may  be  exercised  by  the  state  legisla- 
tures and  what  powers  belong  exclusively  to  the  people  of 
the   states.      The  amendments   now  before  us  supply  this 
deficiency.    They  preclude  the  state  legislatures  from  exer- 
cising two  important  functions:   (1)  No  one  can  be  reduced 
to   involuntary  servitude  except   in  punishment  for  crime. 
(2)   Life,  liberty,  or  property  cannot  be   taken  "  without 
due  process  of  law  ;"*  nor  can  a  state  "  deny  to  any  person 
within  its  jurisdiction   the  equal  protection  of  the  laws." 
The  meaning  of  the  term  ^'  due  process  of  law"  has  been 


*  See  supraj  §§  488-9  ;  infra,  §  595.  »  Supra,  §§  21,  27. 

>  Supra,  §§  365,  490.  «  As  to  this,  see  supra,  §  566. 
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already  discussed.^  By  the  amendment  now  before  us  this 
limitation  is  imposed  on  the  states,  as  it  had  been  imposed  by 
the  fifth  amendment  on  the  Federal  government.  Hence  it 
has  been  held  that  by  virtue  of  this  clause  in  the  fourteenth 
amendment,  Chinese  are  entitled  to  be  protected  from  any 
legislation  which  would  deprive  them  of  equal  protection  of 
the  laws,  though  not  citizens  or  entitled  to  naturalization.' — 
The  distinction  between  the"  abridging  privileges  and  immu- 
nities of  citizens"  and  "  equal  protection  of  the  laws"  is  that 
the  first  is  political,  and  the  second  legal.  By  the  first,  which 
is  for  the  exclusive  benefit  of  citizens,  political  equality  can- 
not be  withheld ;  by  the  second,  which  refers  to  persons  of  all 
races,  there  can  be  no  discriminating  punishment  inflicted  on 
any  particular  person, and  no  refusal  of  equal  access  to  the  courts. 
The  amendment  forbids,  also,  with  equal  emphasis,  any  state 
legislation  discriminating  between  difl:erent  classes  of  persons 
by  imposing  burdens  on  one  class  (whether  it  consist  of  corpo- 
rations or  of  private  individuals)  which  are  not  imposed  on 
other  classes,  or  by  taking  away,  without  fair  compensation 
and  due  trial,  the  rights  or  franchises  of  one  class  for  the  benefit 
of  another  class.  When  we  consider  the  magnitude  of  this 
provision,  in  checking  over-legislation,  and  in  keeping  in  the 
hands  of  the  people  themselves,  to  be  adjusted  by  their  own 
enterprise  and  free  competition,  their  own  business  in  all 
matters  not  of  police,  we  appreciate  more  fully  the  fact, 
already  noticed,  that  the  provisions  contained  in  these  amend- 
ments, bearing  distinctively  on  the  negro  race,  are  compara- 
tively ephemeral  in  their  character,  while  the  clause  before  us 
is  likely  to  be  permanent,  and  to  permeate  the  whole  business 
system  of  the  Union.  Almost  all  the  adjudications  in  respect 
to  the  amendment  have,  heretofore,  related  to  negro  rights. 
But  these  are  now  finally  settled,  as  elsewhere  more  fully  ap- 
pears,* and  the  real  importance  of  the  amendment,  in  securing 
the  rights  of  the  people  as  a  body,  is  now  becoming  disclosed.* 

*  SuprOf  §§  566  et  seq.  *  "  The  mischief  to  be  remedied," 
'  Ah  Kow  V.  Nnnan,  20  Alb.  L.  J.    said  Jadge  Bradley,  in  the  Slaughter- 

250;  5  Sawy.  552;  Quong  Woo,  in  re,    house  Cases,   16  WaU.  67,  **was  not 
26  Alb.  L.  J.  152.  merely  slavery  and  its  incidents  and 

*  Supra,  §  586  ;  infra,  §  594.  emergencies;  but  that  spirit  of  insubor- 

681 


S  589.]                   oovmNTABin  ov  law.  [ohaf.  n. 

Bftda  of  §  589.  The  second  section  of  tbe  fourteenth  amend- 

tion^be     ment  (which  was  adopted,  it  shoald  be  remembered 

dlnation  and  df sloyalt J  to  the  naUonal  the    preriovs    ezltteiiM  of    Aftkaa 

goremment,  which  had  troahled  the  tUTerj.     Bat  the  gonenliij  of  iti 

ooantrj  for  so  mmny  yean  in  toaie  of  langnagee  makee  its  prohibitSon  tf/f^ 

the  states,  and  that  inioUnme^  if  frm  to  slavery  of  white  mon  as  woU  as  that 

^•oAoMdfrtediKMuioim^wkidiffimrm'  of  hlaok  men;  and  also  to  aerftfs, 

dtrtd  lif9  ami  /t6«rf  jf  Mtaeiire,  and  Ud  to  Tassalage,    TillenagOy    peonage,    and 

swcA  tmequal  UgiiiaHon,"  ererj  other  form  of  oompnlaory  late 

**  Though  the  oooasion  of  the  amend-  to  minister  to  the  pleasoro,  oapries, 

ment  was  the  sapiKMed  denial  of  rights  yanitj,  or  power  of  others."     Field, 

in  some  states  to  newlj-made  dtisens  J.,  R.  R.  Tax  Cases,  13  Fed.  Bep.  740. 

of  the  African  race,  and  the  supposed  That  under  this  amendment  property 

hostility  to  union  men,  the  generality  oannot  be  taken  without  due  process  of 

of  the  language  used  extends  the  pro-  law,see  Bums  v.  B.  B.,  15  Fed.  Bep.  177* 

teotion  of  its  provisions  to  persons  of  In  B.  B.  Tax  Cases,  13  Fed.  Bip. 

every  race  and  condition  against  dis-  722,  it  was  held  that  the  "  equal  pr»> 

criminating  and  hostile  state  action  of  teotion  of  the  laws'?  to  any  one  Iflspliss 

any  kind.    Its  eifect  in  preserving  free  not  only  that  he  has  a  right  to  resort, 

institutions,  and  preventing  harsh  and  on  the  same  terms  with  othors,  to  the 

oppressive  state  legislation,  can  hardly  courts  of  the  country  ibr  the  seeurily 

be    overstated.     When   burdens   are  of  his  person  and  property,  the  pre- 

placed  upon  particular  classes  or  indi-  vention  and  redress  of  wrongs,  and  the 

viduals,   while    the    majority  of  the  enforcement  of  contracts,  but  also  that 

people  are  exempted,  little  heed  may  he  is  exempt  from  any  greater  burdens 

be  paid  to  the  complaiuts  of   those  or  charges  than  such  as  are  equally 

affected.      Oppression    thus    becomes  imposed  upon   all  others  under  lik« 

possible  and  lasting.     Bat  a  burden-  circnmstances.     And  it  was  ruled  that 

some  law  operating  equally  upon  all  uniformity  in  taxation  requires  uni- 

will  soon  create  a  movement  for  its  formity  in  the  mode  of  assessment  as 

repeal.      With    the    amendment    en-  well    as    in    the    rate  of   percentage 

forced,  a  bad  or  an  oppressive  state  charged.    S.  P.,  Sonoma  County  Tai 

law  will  not  long  be  left  on  any  statute  Case,  13  Fed.  Rep.  789. 

book.    The  argument  that  a  limitation  In  Memphis  Co.  v.  Nolan,  14  Fed. 

must  be  given   to  the  scope  of  this  Rep.  532,  it  was  held  that  a  tax  on  an 

amendment    because    of   the    circum-  express  company  engaged  in  interstate 

stances  of  its  origin  is  without  force,  business  is  not  by  itself  unconstita- 

Its  authors,  seeing  how  possible  it  was  tional.     As  to  taxation  by  the  Federal 

for  the  states  to  oppress  without  relief  government,  see  further,  mpra,  §§  404 

from  the  Federal  government,  placed  ei  teq, 

in  the  constitution  an  interdict  upon  In  Santa  Clara  r.  R.  R. ,  18  Fed.  Rep. 

their  action  which  makes  lasting  op-  385,  it  was  held  that  this  provision 

pression  of  any  kind  by  them  under  applies  to  corporations,  and  prevents 

the    form  of    law     impossible.     The  their  subjection    to  unjust  disorimi- 

amendment    prohibiting  slavery  and  nation. 

involuntary  servitude,    except    as  a  **  The  first  section  of  the  fourteenth 

punishment  for  crime,  had  its  origin  in  amendment"  said  Field,  J. ,  '*  places  a 
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before  the  fifteenth,  which  extends  to  the  negro  race   reduced  in 
the  right  of  sutfrage)  provides  that  when  "the  right   to  abddg- 

limit  ui>on  aU  the  powers  of  the  state,  framers  of  the  constitution  when  that 
including)  among  others,  that  of  taza-  clause  was  introduced,  said : — 
lion.  After  stating  that  all  persons  **  '  It  is  not  enough  to  say  that  this 
bom  or  naturalized  in  the  United  States,  particular  case  was  not  in  the  mind  of 
and  subject  to  the  jurisdiction  thereof,  the  convention  when  the  article  was 
are  citizens  of  the  United  States  and  framed,  nor  of  the  American  people 
of  the  state  in  which  they  reside,  it  when  it  was  adopted.  It  is  necessary 
declares  that  *  no  state  shall  make  or  to  go  further  and  to  say  that,  had  this 
enforce  any  law  which  shall  abridge  particular  case  been  suggested,  the 
the  privileges  or  immunities  of  citizens  language  would  have  been  so  varied  as 
of  the  United  States,  nor  shall  any  to  exclude  it,  or  it  would  have  been 
state  deprive  any  person  (dropping  the  made  a  special  exception.  The  case 
designation  *  citizen*)  of  life,  liberty,  being  within  the  words  of  the  rule, 
or  property  without  due  process  of  must  be  within  its  operation  likewise, 
law,  nor  deny  to  any  person  witliin  its  unless  there  be  sotnething  in  the  literal 
jurisdiction  the  equal  protection  of  the  construction  so  obviously  absurd  or 
laws.'  The  amendment  was  adopted  mischievous,  or  repugnant  to  the  gene- 
soon  after  the  close  of  the  civil  war,  ralspiritof  the  instrument,  as  to  justify 
and  undoubtedly  had  its  origin  in  a  those  who  expound  the  constitution  in 
purpose  to  secure  the  newly-made  making  it  an  exception.'  4  Wheat, 
citizens  in  the  full  enjoyment  of  their  644. 

freedom.     But    it    is    in    no    respect        **  All  history  shows  that  a  particular 

limited  in  its  operation  to  them.     It  is  grievance  suffered  by  an  individual  or 

universal  in  its  application,  extending  a  class,  from  a  defective  or  oppressive 

its  protective  force  over  all  men,  of  law,  or  the  absence  of  any  law,  touch- 

every  race  and  color,  within  the  juris-  ing  the  matter,  is  often  the  occasion 

diction  of  the  states  throughout  the  and   cause  for .  enactments,   constitu- 

broad  domain  of  the  republic.    A  con-  tional  or  legislative,  general  in  their 

stitutional  provision  is  not  to  be  re-  character,  designed  to  cover  cases  not 

Btricted    in    its     application    because  merely  of  the  same,  but  all  cases  of  a 

designed    originally    to     prevent    an  similar  nature.      The   wrongs  which 

existing  wrong.     Such  a  restricted  in-  were  supposed  to  be  inflicted  upon  or 

terpretation  was  urged  in   the  Dart-  threatened  to  citizens  of  the  enfran- 

mouth  College  Case,  to  prevent  the  ohised    race,    by    special     legislation 

application  of  the  provision  prohibiting  directed    against    them,    moved    the 

legislation    by  states    impairing    the  framers  of  the  amendment  to  place  in 

obligation  of  contracts  to  the  charter  of  the  fundamental   law  of   the    nation 

the  college,  it  being  contended  that  the  provisions  not  merely  for  the  security 

charter  was  not  such  a  contract  as  the  of  those  citizens,  but  to  insure  to  all 

prohibition  contemplated.     Chief  Jus-  men,  at  all  times,  and  at  all  places, 

tice  Marshall,  however,  after  observing  due  process  of  law,  and  the  equal  pro- 

that  it  was  more  than  possible  that  the  tection  of  the  laws.    Oppression  of  the 

preservation  of  rights  of  that  descrip-  person  and  spoliation  of  property  by 

tion  was  not  particularly  in  view  of  the  any  state  were  thus  forbidden,   and 
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ment  of       to  vote    ...    18  denied  to  any  of  the  male  in- 
Buffrage.       habitants  of  such  states,  being  twenty-one  years 


equality  before  the  law  was  secured  to  be  subject  to  anj  greater  burdens  or 

all.      In    the    argument  of   the    San  charges  than  such  as  are  imposed  upon 

Mateo  Case  in  the  supreme  court,  Mr.  all  others  under  like  circumstances. 

Edmunds,  who  was  a  member  of  the  This    protection     attends    everj   one 

senate  when  the  amendment  was  dis-  everywhere,  whatever  be  his  position 

cussed    and    adopted    bj  that  bodj,  in  society  or  his  association  with  others, 

speaking  of   its    broad    and  catholic  either    for    profit,     improvement,    or 

spirit,  said :    '  There  is  no  word  in  it  pleasure.     It  does  not  leave  him  be- 

that  did  not  undergo  the  completest  cause  of  any  social  or  official  position 

scrutiny.     There  is  no  word  in  it  that  which  he  may  hold,  nor  because  he 

was  not  scanned,  and  intended  to  mean  may  belong  to  a  political  body,  or  to  a 

the  full  and  beneficial  thing  that  it  religious  society,  or  be  a  member  of  a 

seems  to  mean.      There  was  no  dis-  commercial,  manufacturing,  or  trans- 

cussion    omitted,   there  was   no  con-  portation  company.     It  is  the  shield 

ceivable  posture  of  affairs  to  the  people  which  the  arm  of  our  blessed  govem- 

who  had  it  in  hand*  which  was  not  ment  holds  at  all  times  over  every  one, 

considered.     And  the  purpose  of  this  man,   woman,   and    child,   in   all  its 

long   and   anxious  consideration  was  broad  domain,  wherever  they  may  go 

that  protection  against  injustice  and  and  in  whatever  relations  they  may  be 

oppression   should    be    made    forever  placed.     No  state— such  is  the  sover- 

secure — to  use  his  language — 'secure,  eign  command  of  the  whole  people  of 

not  according  to  the  i)assion  of  Ver-  the  United  States — no  state  shall  touch 

mont,  or  of  Rhode  Island,  or  of  Call-  the  life,  the  liberty,  or  the  proi>erty  of 

fornia,     depending    upon    their    local  any  person,  however  humble  hi;*  lot  or 

tribunals  for  its  efficient  exercise,  but  exalted  his  station,  without  due  proi."ess 

securt*  as   the  right  of  a  Roman  was  of  law  ;  and  no  state,   even  with  dne 

secure,  in  every  province  and  in  every  process  of  law,   shall  deny  to  any  one 

place,  and  secure  by  tlie  judicial  power,  witliin  its  jurisdiction  the  equal  pro- 

the  legislative  power,  and  the  executive  tection  of  the  laws." 

power  of  the  whole  body  of  the  states  '*Une<iual  taxation,  so  far  aA  it  can 

and  the  whole  IkmIv  of  the  }>eople.'  be  prevented,  is,  therefore,  with  other 

**  With  the  adoption  of  the  amend-  unequal    burdens,   prohibited   by    the 

ment  the  power  of  the  states  to  oppress  amendment.     There  undoubtedly  are, 

any  one  under  any  pretence  or  in  any  and  always  will  be,  more  or  less  ine- 

form   was  forever   ended;  and  hence-  qualities  in  the  operation  of  all  general 

forth  all  i)ersons  within  their  jurisdic-  legislation    arising  from    the  different 

tion  could  claim  equal  protection  under  conditions  of  persons  from  their  means, 

the  laws.     And  by  equal  protection  is  business,  or  position    in   life,   against 

meant  equal  security  to  every  one  in  which  no   foresight    can    guard.     Bat 

his  private  rights — in  his  right  to  life,  this  is  a  very  different  thing,  both  in 

to  liberty,  to  property,  and  to  the  pur-  purpose   and   effect,   from    a  carefully 

suit  of  hapi)iness.     It  implies  not  only  devised  scheme  to   produce  such  ine- 

tliat  the  means  which  the  laws  afford  quality;  or  a  scheme,  if  not  so  devised, 

for  such  Security  shall  be  equally  ac-  necessarily  producing  that  result.   Ab- 

cessible  to  him,  but  that  no  one  shall  solute  equality  may  not  be  attainable, 
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of  age,  and  citizens  of  the    United  States,  or   in   any  way 
abridged,  except  for  participation  in  rebellion  or  other  crime, 

bat  gross  and  designed  departures  from  same  rights  in  every  state  and  territory 
it  will  necessarily  bring  the  legislation  to  make  and  enforce  contracts  ;  to  sue, 
authorizing  it  within  the  prohibition,  be  parties,  and  give  evidence ;  to  in- 
The  amendment  is  aimed  against  the  herit,  purchase,  lease,  sell,  own,  and 
perpetration  of  injustice,  and  the  ex-  convey  real  and  personal  property ; 
ercise  of  arbitrary  power  to  that  end.  and  to  the  benefit  of  all  laws  and  pro- 
The  position  that  unequal  taxation  is  ceedings  for  the  security  of  persons  and 
not  within  the  scope  of  its  prohibitory  property, — as  was  enjoyed  by  white 
clause  would  give  to  it  a  singular  citizens,  and  should  be  subject  to  like 
meaning.  It  is  a  matter  of  history  punishments,  pains,  penalties,  and  to 
that  unequal  and  discriminating  taxa-  none  other.  After  the  adoption  of  the 
tion,  levelled  against  special  classes,  amendment  the  act  was  reenacted,  and 
has  been  the  fruitful  means  of  oppres-  to  the  clause  that  all  persons  should 
sions,  and  the  cause  of  more  commo-  enjoy  the  same  rights  as  white  citizens, 
tions  and  disturbance  in  society,  of  in-  and  be  subject  to  like  punishments, 
surrections  and  revolutions,  than  any  pains,  and  penalties,  it  added,  and 
other  cause  in  the  world.  It  would,  subject  only  to  like  *<axM,  licences,  and 
indeed,  as  counsel  in  the  San  Mateo  exactions  of  every  kind,  and  to  no  other.^ 
Case  ironically  observed,  be  a  charm-  The  congress  which  reenacted  the  civil 
ing  spectacle  to  present  to  the  civilized  rights  act  with  this  addition  was 
world,  if  the  amendment  were  to  read,  largely  composed  of  those  who  had 
as  contended  it  does  in  law  :  *  Nor  shall  voted  for  the  amendment ;  and  it  is  well 
any  state  deprive  any  person  of  his  known  that  oppressions  by  unequal 
property  without  due  process  of  law,  taxation  were  the  subject  of  considera- 
except  it  he  in  the  form  of  taxation ;  nor  tion  before  the  committee  of  the  two 
deny  to  any  person  within  its  jurisdic  houses  under  whose  direction  the 
tion  the  equal  protection  of  the  laws,  amendment  was  proposed.  But  were 
except  it  he  by  taxation.^  No  such  limi-  this  otherwise,  and  were  the  wrong  of 
tation  can  be  thus  ingrafted  by  impli-  such  unequal  taxation  not  prominently 
cation  upon  the  broad  and  comprehen-  in  the  minds  of  the  framers,  it  being 
sive  language  used.  The  power  of  within  the  language,  it  must  be  held 
oppression  by  taxation  without  due  to  be  within  the  operation  of  the  pro- 
process  of  law  is  not  thus  permitted  ;  hibition.  As  truly  and  eloquently  said 
nor  Ihe  power  by  taxation  to  deprive  Mr.  Conkling  in  the  argument  of  the 
any  person  of  the  equal  protection  of  San  Mateo  Case : — 
the  laws.  **  *  If  it  be  true  that  new  needs  have 
*'  Soon  after  the  adoption  of  the  come  ;  if  it  be  true  that  wrongs  have 
amendment,  congress  recognized  by  its  arisen,  or  shall  arise,  which  the  framers 
legislation  the  application  of  the  pro-  in  their  forebodings  never  saw,  wrongs 
hibition  to  unequal  taxation.  Tlie  which  shall  be  righted  by  the  words 
original  civil  rights  act,  previously  they  established,  then  all  the  more  will 
passed,  made  persons  of  the  emanci-  those  words  he  sanctified  and  conse- 
pated  race  citizens,  and  declared  that  crated  to  humanity  and  progress.* 
all  citizens  of  the  United  States,  of  *'The  fact  to  which  counsel  allude, 
every  race  or  color,  should  have  the  that  certain  property  is  often  exempted 
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the  basis  of  representation  therein  shall  be,  redaced  in  the 
proportion  which  the  number  of   the  male  citizens  shall 

from  taxation  by  the  BtatM,  does  not  Kentuoky,  in  the  eelebrated  ease  of 

At  all  militate  against  this  Tiew  of  the  Lexington  v.  MeQniUan's  HeitB«  when* 

operation  of  the  fourteenth  amendment  erer  the  property  of  a  dtiien  ia  taken 

in  forbidding  the  imposition  of  unequal  from  him  hj  the  aorereign  wfll  and 

burdens.  Undoubtedly,  since  the  adop-  appropriated  without  hia  eouBant  i» 

tion  of  that  amendment,  the  power  of  the  benefit  of  the  public,  the  exaetiwi 

exemption   is   much  more   restricted  should  not  be  considered  aa  a  tax  un- 

than  formerly,  but  that  it  may  be  ex-  less  similar  contribatkma  ba  axadad 

tended  to  property  used  for  objects  of  by  the  same  public  wUl  firasa  such 

a  public  nature  is  not  questioned,  that  members  of  the  same  community  aa 

is,  where  the  property  is  used  for  the  own  the  same  kind  of  property ;  and, 

promotion  of  the  public  well-being  and  although  there  may  be  a  dlserimina- 

not  for  any  private  end.    Thus  pro-  tion  in  the  subjects  of  taxation,  stQl 

perty  used  for  public  instruction,  for  persons  of  the  same  daas  and  property 

schools,    colleges,    and    universities,  of  the  same  kind  muat  generalty  be 

which  are  open  to  all  applicants  on  sul^ected  alike  to  the  same  commnn 

similar  conditions,  may  properly  be  burden.    9  Dana  (Ky.)?  613. 

exempted.    The  public  benefit  is  the  '*  The  casea  of  People  *.  Wearer,  100 

equivalent  to  the  state   for  the  tax  U.  B.  630,  and  of  SyansTille  Bank  s. 

which  would  otherwise  be  exacted.    If  Britton,  106  U.  8.  822,,  wiU  mnslrals 

buildings,  used  as  churches  for  public  the  character  of  the  discrimination  of 

worship,  are  also  sometimes  exempted,  which  the  defendants   complain.    Bj 

it  must  be  because,  apart  from  religious  an  act  of  congress  passed  in  1B64,  and 

considerations,  churches  are  regarded  re-enacted  in    the   Revised    Statutes, 

as  institutions  established  to  inculcate  the  shares  in  national  banks  are  al- 

principles  of  sound  morality,  leading  lowed  to  be  included  in  the  valuation 

citizens  to  a  more  ready  obedience  to  of  the  personal  property  of  the  owner 

the  laws.     Whatever  the  exemption,  it  in  the  assessment  of  taxes  imposed  by 

can  only  be  sustained  for  the  public  authority  of  the  state  in  which  the 

service  or  benefit  received.   The  equal-  banks  are  locatcnl,  subject  to  two  re* 

ity  of  protection  which  the  fourteenth  strictions :  that  the  taxation  shall  not 

amendment  declares  that  no  state  shall  be  at  a  greater  rate  than  is  assessed 

deny  to  any  one,  is  not  thus  invaded,  upon  other    moneyed  capital  in  the 

That  amendment  requires  that  ezac-  hands  of  individual   citizens  of  the 

tions  upon   property  for   the    public  state,  and  that  the  shares  owned  by 

shall  be  levied  according  to  some  com-  non-residents  of   the  state    shall   be 

mon  ratio  to  its  value,  so  that  each  taxed  at  the  place  where  the  bank  is 

owner  may  contribute  only  his  just  located.     Rev.  St.,  §  5219.     In  People 

proportion  to  the  general  fund.    When  v.  Weaver,  100  U.  S.  539,  the  meaning 

such  exaction  is  made  without  refer-  of  these  restrictions  upon  the  state 

ence  to  a  common  ratio,  it  is  not  a  tax,  was  considered  by  the  supreme  court, 

whatever  else  it  may  be  termed  ;  it  is  and  it  was  held : — 

rather  a  forced  contribution,  amount-  *' '  (1)  That  the  restriction  against 

ing,  in  fact,  to  simple  confiscation.    As  discrimination  has  reference  to  the  en- 

justly  said  by  the  supreme  court  of  tire  process  of  assessment,  and  includes 
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bear  to  the  whole  number  of  male  citizens  twenty-one  years 

of  age  in  such  state.''      This  clause  is  deserving  of  consi- 

the  valuation  of  the  shares,  as  well  as  which  I  shall  extract  a  passage  which 
the  rate  of  percentage  charged  thereon  ;  I  adopt  as  expressing  my  own  views, 
(2)  that  a  statute  of  New  York,  which  and  presenting  the  question  in  a  very- 
established  a  mode  of  assessment  by  clear  and  satisfactory  light.  It  in- 
which  such  shares  were  valued  higher  volved  the  validity  of  an  assessment 
in  proportion  to  their  real  value  than  for  a  public  street  improvement,  and 
other  moneyed  capital,  was  in  conflict  but  one  question,  which  was  decisive 
with  the  restriction,  although  no  great-  of  the  case,  was  examined  or  deter- 
er  percentage  was  levied  on  such  valu-  mined.  The  question  was  as  to  the 
tion  than  on  other  moneyed  capital ;  validity  of  the  law  under  which  the 
and  (3)  that  a  statute  which  permitted  assessment  was  made.  The  court,  by 
a  party  to  deduct  his  just  debts  from  Mr.  Justice  Earl,  says:  'The  latter 
the  valuation  of  his  personal  property,  assessment  could  bo  made  without  any 
except  so  much  as  consisted  of  those  notice  to  or  hearing  of  any  person, 
shares,  taxed  them  at  a  greater  rate  The  law  requires  no  notice,  and  a  pro- 
than  other  moneyed  capital,  and  was,  vision  for  notice  cannot  be  implied, 
therefore,  void  as  to  them.*  Upon  the  assumption  that  the  law  was 

**  The  discrimination  there  con-  valid,  there  was  ample  authority  for 
demned  by  which  an  increased  value  the  commissioners  to  make  the  assess- 
w as  given  to  the  shares  of  the  national  ment  without  any  notice  or  hearing.* 
banks  beyond  what  was  given  toother  Stuart  v.  Palmer,  74  N.  Y.  183,  186. 
moneyed  capital,  is  a  discrimination  The  judge  proceeds  : — 
similar  to  that  made  by  the  elimina-  '*  Mam  of  the  opinion  that  the  consti- 
tion  of  mortgages  in  estimating  the  tution  sanctions  no  law  imposi  ig  such 
value  of  railroad  property  in  the  cases  an  assessment  without  a  notice  to  and 
before  us.  In  Evansville  Bank  v.  Brit-  a  hearing,  or  an  opportunity  of  a  hear- 
ten the  doctrine  of  this  case  is  approved,  ing,  by  the  owners  of  the  property  to 
and  it  was  held  that  the  taxation  of  be  assessed.  It  is  not  enough  that  the 
shares  in  the  national  banks,  under  a  owners  may  by  chance  have  notice,  or 
statute  of  Indiana,  without  permitting  that  they  may,  as  a  matter  of  favor, 
the  owner  to  deduct  from  their  assessed  have  a  hearing.  The  law  must  require 
value  the  amount  of  his  bona  Jide  in-  a  notice  to  them,  and  give  them  a  right 
debtedness,  as  he  was  permitted  to  do  to  a  hearing  and  an  opportunity  to  be 
in  the  case  of  other  investments  of  heard.  It  matters  not,  upon  the  ques- 
moneyed  capital,  was  a  discrimination  tionofthe  constitutionality  of  such  law, 
forbidden  by  the  act  of  congress,"  that  the  assessment  has  in  fact  been 

In    the    Railroad    Tax    Cases,    13  fairly  apportioned.   The  constitutional 

Fed.  Rep.  763,  it  is  said  by  Sawyer,  J. :  validity  of  a  law  is  to  be  tested,  not 

*'  Having  stated  the  principle,  which  I  by  what  has  been  done  under  it,  but 

conceive  to  be  established  by  an  un-  what  may  by  its  authority  be  done, 

broken  line  of  authorities,  I  shall  refer  The  legislature  may  prescribe  the  kind 

to  some  of  them.     One  of  the  latest  and  of  notice  and  the  mode  in  which   it 

most  instructive  oases  upon  the  subject  shall  be  given,  but  it  cannot  dispense 

was  recently  decided  by  the  court  of  with  all  notice.'     ...    Id.  188. 

appeals  of  the  state  of  New  York,  from  ''  *  The  legislature  can  no  more  arbi- 
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deration  in  two  important  relations:  (1)  It  strengtbens  the 

poeition  already  taken,  that  the  object  of  tbe  ameDdment 

tnurily  impote  an  Mnesmieiit  for  which  h«  Is  not  depriTed  of  his  pgoymrtj  bj  a 
property  mmj  be  taken  or  sold,  than  it  Judgment  entered  against  him.  A 
oan  render  a  Judgment  against  a  per-  Judgment  does  not  take  piupwtj  natil 
son  without  a  hearing.  It  is  a  rule  it  is  enforoed,  and  then  tt  takes  the 
founded  on  the  first  principles  of  natu-  real  or  personal  proper^  of  the  debtor* 
ral  Justice,  older  than  written  const!-  So  an  assessment  maj  genwallj  be  en* 
tutions,  that  a  dtisen  shall  not  be  de-  forced,  not  only  against  the  real  estate 
prived  of  his  life,  liberty,  or  proper^  upon  which  it  is  a  lien,  bat,  as  in  tUs 
without  an  opportunity  to  be  heard  in  case,  against  the  personal  proper^r  ef 
defence  of  his  rights ;  and  the  consti-  the  owner  also,  and  VjT  it  he  maj  Just 
tutional  prorision  that  no  person  shall  as  much  be  di^Ted  of  his  property, 
be  deprived  of  these  without  due  pro-  and  in  the  same  sense,  as  Uie  Jvdg> 
oess  of  law,  has  its  foundation  in  this  ment  debtor  is  deprired  of  his  by  the- 
rule.  This  proTision  is  the  most  im-  Judgment.' "  Id.  195. 
portant  guaranty  of  personal  rights  to  **  Much  more  is  worth  quoting,  bat 
be  found  in  the  Federal  or  state  consti-  it  would  extend  this  opinion  to  an  na- 
tutions.  It  is  a  limitation  upon  arbi-  reasonable  length, 
trary  legislation.  No  dtisen  shall  "  Thus,  it  is  determined  In  the  esse 
arbitrarily  be  deprived  of  his  life,  dted,  that  a  party  ^  >uyt  only  entitled 
liberty,  or  property.  This  the  legisla^  to  notice  and  an  opportunity  to  be 
ture  cannot  do,  nor  authorise  to  be  heard,  but  that  the  law,  or  oonstitutloB 
done.  *  *  Due  process  of  law*'  is  not  con-  itself,  mustezpressly  provide  for  notiee. 
fined  to  any  judicial  proceedings,  bat  This  decision  was  approved  by  the  sn- 
extends  to  every  case  which  may  de-  preme  court  of  California,  in  October 
prive  a  citizen  of  his  life,  liberty,  or  last,  in  Mulligan  v.  Smith,  involving 
property,  whether  the  proceedings  be  the  validity  of  a  tax.  8  Pao.  Coast 
judicial,  administrative,  or  executive  Law  J.  499.  Said  McKinstry,  J. :  'In 
in  its  nature.  This  great  guaranty  is  my  opinion  the  statute  provides  no 
always  and  everywhere  present  to  pro-  notice  or  process  by  means  of  which  the 
teot  the  citizen  against  arbitrary  inter-  property  owners  can  be  subjected  to 
ferencewith  these  sacred  rights.*  "  .  .  the  judgment  of  the  county  court. 
Id.  190.  The  act  is  therefore  void;'  ciUng 
'"Nocase,itis  believed,  can  be  found  Stuart  v.  Palmer,  supra;  Cooley,  Tax- 
in  which  it  was  decided  that  the  con-  ation,  266,  and  other  oases ;  and  Mo- 
stitutional  guaranty  did  not  extend  to  Kee,  J.,  in  the  same  case  said  : — 
cases  of  assessments,  and  yet  we  may  **  '  It  is  a  principle  which  underlies 
infer  from  certain  dicta  of  judges  that  all  forms  of  government  bylaws  that  a 
their  attention  was  not  called  to  it,  or  oitisen  shall  not  be  deprived  of  life, 
that  they  lost  sight  of  it  in  the  cases  liberty,  or  property,  without  due  pro- 
which  they  were  considering.  It  has  cess  of  law.  The  legislature  has  no 
sometimes  been  intimated  that  a  citizen  power  to  take  away  any  man's  pro- 
is  not  deprived  of  his  property,  within  perty,  nor  can  it  authorise  its  agents  to 
the  meaning  of  this  constitutional  pro-  do  so,  without  first  providing  for  per- 
vision,  by  the  imposition  of  an  assess-  sonal  notice  to  be  given  to  him,  and  for 
ment.    It  might  as  well  be  said  that  a  full  opportunity  of  time,  place,  and 
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is  the  correction  and  moulding  of  state  legislation  so  as  to 
insare  the  protection  of  the  negro  race,  and  not  the  establish- 

tribnnal  to  be  heard  in  defence  of  his  of  justice.'    In  the  same  ease,  Bjles, 

rights.     This  constitutional  guaranty  J.,  said  :   '  The  judgment  of  Mr.  Justice 

is  not  confined  to  judicial  proceedings,  Fortescue,  in   Dr.  Bentley's   Case,  is 

but  extends  to  everj  case  in  which  a  somewhat  quaint,  but  it  is  very  appli- 

citizen  may  be  deprived  of  life,  liberty,  cable,  and  has  been  the  law  from  that 

or  property,  whether  the  proceeding  be  time  to  the  present.'     He  says  :    *  The 

judicial,  administrative,  or  executive  objection  for  want  of  notice  can  never 

in  its  nature.'  be  got  over.    The  laws  of  God   and 

*'  In  Patten  v.  Green,  13  Cal.  329,  man   both  give  the  party  an  oppor- 

Mr.  Justice  Baldwin,  all  the  justices,  tunity  to  make  his  defence,  if  he  has 

including  Mr.  Justice  Field,  concurring  any.     I   remember  to  have  heard   it 

in  the  opinion,  said  :     *  We  think  it  observed  by  a  very  learned  man,  upon 

would   be  a  dangerous  precedent    to  such  an  occasion,  that  even  God  him- 

hold  that  an  absolute  power  resides  in  self  did  not  pass  sentence  upon  Adam 

the  supervisors  to  tax  land  as  they  before  he  called  upon  him  to  make  his 

choose,  without  giving  any  notice  to  defence.      '*Adam,   where    art  thou  ? 

the  owner.     It  is   a  power  liable  to  Hast  thou  not  eaten  of  the  tree  whereof 

great  abuse.      The  general  principles  I  commanded  thee  that  thou  shouldst 

of   law   applicable  to  such  tribunals  not  eat?"'     See,  also,  Philadelphia  v. 

oppose  the  exercise  of  any  such  power.'  Miller,  49  Pa.  440  ;    Matter  of  Ford,  6 

The  raising  of  the  tax  by  the  board  of  Lans.  92 ;  Overing  v.  Foote,  65  N.  Y. 

equalization  was  held  void  for  want  of  263  ;    Wester velt  v.  Gregg,   12  N.  Y. 

notice.     Mr.   Webster,   in    the    Dart-  202 ;  Cooley,  Const.  Lim.,  355 ;  Butler 

mouth  College  Case,  defined  due  pro-  r.  Sup'rs  Saginaw,  26  Mich.  22,  29  ; 

cess  of  law,  or  '  the  law  of  the  land,'  Sedg.  St.  &   Const.   Law    (Pomeroy's 

as  '  the  general  law,  which  hears  he-  ed.),  474  et  seq,,  and  notes ;   Cooley, 

fore  it  condemns,  which  proceeds  upon  Taxation,  266,  267. 

inquiry,  and  renders  judgment  only  '*In   Davidson  v.  New  Orleans,  96 

after  trial.'      He  adds :    *  Everything  U.  S.  97,  it  was  not  questioned,  but 

which  may  pass  under  the  form  of  an  assumed,  that  the  party  taxed  must 

enactment    is    not   '*the  law   of   the  have  an  opportunity  to  be  heard,  and 

land."  '  decided  upon  that  theory. 

**  In  Cooper  v.  Board  of  Works,  108  **  In  my  judgment  the  authorities 

Eng.  C.  L.  R.  181,  in  which  was  in  establish  beyond  all  controversy  that 

question  the  action   of  the  board  of  somewhere  in  the  process  of  assessing 

public  works,  in  pursuance  of  a  statute  a  tax  under  a  law,  or  a  state  constitu- 

which  did  not  require  notice,  Willis,  tion,  at  some  point  before  the  amount 

J.,  said  :   *  I  apprehend  that  a  tribunal,  of  the  assessment  becomes  finally  and 

which  is  by  law  invested  with  power  irrevocably  fixed,  the  statute  or  the 

to  affect  the  property  of  one  of  her  state    constitution    must    provide   for 

majesty's  subjects,  is  bound  to  give  notice  to  be  given  to  the  owner  of  the 

such  subject  an  opportunity  of  being  property  taxed,  and  an  opportunity  to 

heard  before  it  proceeds  ;  and  that  that  be  afforded  to  make  objections,  and  to 

rule  is  of  universal  application,  and  be  heard  upon  them.     In  some  form  or 

founded  upon  the  plainest  principles  manner  he  must  be  afforded  an  oppor- 
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ment  of  "eocial  equality."     The  atate  legislatures  are  to  be 

induced  to  give  the  anffrage  to  the  negro  race  hy  a  promUeof 

tnnlty  to  defend  his  interests.     In  this  teenlh   ameDdment   obore  given.     It 

cMe  tlie  oonslitutlon  makcB  no  provi-  was   liald    tliat    it   witt    nut.       "Tie 

aion  for  notice  or  s  hearing,  alid  the  statate,"  said  Miller,  J.,   "doe«   oat, 

anRwer  ailegi's  that  tliere  waa  none,  in  diruct  lenns,  anthorize  tlie  spiiura 

whif-h  is  itdmitted  by  the  deronrrct.  or  taking  of  any  property,  noi  eren 

"What  constitutes   the  equal  pro-  that  whose  manafactare  ia  forbiddi'D. 

taction  of  the  law  is  well  stated  in  Ah  The  party  is  not,  in  fact,  deprived  of 

Kow  5.  Nnnan,  6  Sany.  552  ;  In  re  Ah  this  property  by  the  statute,  or  by  aoy 

Vong,  3  Sawy.  144 ;  Pearson   v.  Port-  proceeding  which  it  antboriaea.    The 

land,  HI)  Ma   278 ;  Portland  b.  Bangor,  personal  piiniahment,  by  fine  and  im- 

eS  Me.  120  :  Utasouri  n.  Lewis,  101  U.  priaonmeiit,  which  the  jtatot«  impwea, 

8.   22.       See,   also,   Live   Slock,   etc.  must  be  inflicted  according  to  the  lir 

Aas'n  c.  Crescent  City  Co.,  1  Abb.  398  ;  of   Missouri,  whi«h   allowa  a  trial  bjr 

Parrolt'a  Chinese  Case,  H  Sawy.  377."  jary,  with  all  the  other  forms  vbich 

The  Maine  Htatata'of  1ST2,  provid-  front  time  immemorial  have  been  held 

ing  that  no  person  shall  recover  for  to  be  dueproceaaof  law.   Themoneyed 

damages  oaosed  by  a  defective  high-  Qne,  then,  and  the  liberty  of  which  the 

way,  when  such  person  ia  a  resident  of  party  may  be  deprived,  are  nndoobt- 

auy  state  which  does  not  permit  anal-  edly  imposed  by  due  process  of  law. 

ogoDs  litigation,  is  in  conflict  with  the  "If  it  be  orged,  as  it  has  in  mnif 

clauee   in  the  fourteenth   amendment  oases,  that  th-'.  effect   of    thi-  statiili- 

which  prohibits  etates  from  denying  to  npon  the  right  to  aell  the  property  it 

any  person  the  "  equal  protection  of  anch  aa  to  destroy  its  valne,  and  ther»- 

the  lawB."     Pearton   v,  Portland,  69  fore  to  deprive  the  owner  of  it.  there 

Ue.  27S.  are  several  answers  to  the  proposition : 

The  amendment,  however,  does  not  Firil,  the  value  of  the  propertjr  can 

preclude   the  giving  ezcloaive  privl-  hardly  be  ao  affected  that  the  party 

leges  in  supplying  certain  text-books  may  Iw  said  to  be  deprived  of  It,  while 

to    particular    peraona ;     Bancroft    d.  it  can  readily  be  transported  into  some 

Thayer,  CiSawy.  i02;  nor  the  imposing  other  state,  and  sold  witboot  restrio- 

particular  burdens  on  particular  pro-  tion ;  teamdiy,  and  oonolusiTelT,  th*t 

feisions  or   business  callings.     Baker  aa  to  the  product  made  or   Itnported 

V.  State,  G4  Wis.  368.  Into  the  aUte  after  the  passage  of  the 

With  this  amendment  the  statntea  statute,  the  statute  vaa  and  must  be 

in  some  of  the  states  precluding  alien  taken  as  part  of  the  due  prooeat  of 

residents  from  holding  real  estate  may  law,  and  deprived  the  party  of  nothing 

conflict.     See  mpra,  §  261.  which  fa«  Owned  when  It  was  passed. 

In  Brosnahan,  in  re,  16  Fed.  Rep.  62,  or  which  be  had  a  right  to  make  or 

the  question  arose  whether  a  Hisioori  aoqnire  for  sale  as  food  at  the  time  he 

statute  making  it  punishable  to  maun-  did  so  make  or  buy  It.    The  law  in 

factnre  "out  of  any  oleaginous  sub-  such  case  did  not  deprive  him  of  his 

stance"  articles  "  designed  to  take  the  property.     If  be  Is  Injured  in  relation 

place  of  butter  and  cheese  produced  to  that  property,   It  is   hy   his    own 

^m  pure   unadulterated  milk,"  was  action  In  baying  or  taaking  it  with  the 

in  oonSlct  with  the  clause  of  the  four-  statute  before  his  eyes.     Th>t  itatnte 
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increased  representation  if  such  saft'rage  be  given.  There  is 
nothing  in  this  particular  clause  which  authorizes  legislation 
by  congress  securing  such  suffrage,  though  this  is  afterwards 
secured  by  the  fifteenth  amendment.  (2)  Exclusion  from  the 
right  of  suffrage  of  persons  who  cannot  read  or  write,  or  who 
do  not  pay  a  poll-tax,  does  not  reduce  pro  ianto  the  basis  of 
representation,  since  the  disqualification  of  such  persons  is  one 

was,  as  to  him  and  to  his  property,  suits  or  damage  to  public  health  or 
due  process  of  law,  of  which  he  had  safety,  is  an  unwarranted  invasion  of 
due  notice.  Bartemeyer  v.  Iowa,  18  public  and  private  rights,  an  assump- 
Wall.  129.  His  injury  or  loss,  if  any,  tion  of  power  without  authority  in  the 
arises  out  of  his  determination  to  defy  nature  of  our  institutions,  and  an  in- 
the  law,  and  it  is  by  the  law  and  its  terference  with  the  natural  rights  of 
mode  of  enforcement,  which,  existing  the  citizen  and  of  the  public,  which 
at  the  time,  is  due  process  of  law,  that  does  not  come  within  the  province  of 
he  must  be  tried.  legislation.  The  proposition  has  great 
'*  5.  The  evidence  in  favor  of  the  force,  and,  in  the  absence  of  any  pre- 
petitioner  is  abundant,  and  of  the  sentation  of  the  matters  and  circum- 
highest  character,  to  prove  that  the  stances  which  governed  the  legislature 
article  which  he  sells,  and  which  he  is  in  enacting  the  law,  we  should  have 
forbidden  to  sell  by  the  statute  of  Mis-  difficulty  in  saying  it  is  unsound, 
souri,  is  a  wholesome  article  of  food  Fortunately,  as  the  case  before  as 
prepared  from  the  same  elements  in  stands,  we  feel  very  clear  that,  even  if 
the  cow  which  enable  her  to  yield  the  well  founded,  the  objection  to  the 
milk  from  which  butter  is  made,  and  statute  is  one  which  we  cannot  con- 
when  made  by  Mege's  process  is  the  sider  in  this  case." 
equal  in  quality  for  purposes  of  food  of  That  a  judgment  in  tort  does  not 
the  best  dairy  butter.  No  evidence  is  come  under  the  protection  of  the  limi- 
offered  by  counsel  for  Rucker  or  for  the  tation  in  the  text,  see  Louisiana  v. 
state  to  contradict  this,  because  they  New  Orleans,  U.  S.  Sup.  Ct.,  1883. 
say  it  is  wholly  immateriiil  to  the  issue  In  the  same  case  it  was  held  that  the 
before  the  court.  A  very  able  argu-  limitation  does  not  render  unconsti- 
ment  is  made  by  counsel,  whose  ability  tutional  a  statute  reducing  taxation  so 
commands  our  respect,  to  show  that,  as  to  impair  a  city's  capacity  to  meet 
such  being  the  character  of  the  article  its  indebtedness. 

whose  manufacture  and  sale  is  forbid-  That  an  ordinance  of  San  Francisco, 

den  by  the  statute,  the  legislature  of  prescribing  that  the  hair  of  male  pris- 

Missouri  exceeded  its  powers  in  passing  oners  should  be  cropped  to  a  uniform 

it.     It  is  not  so  much  urged  that  any-  length,  is  unconstitutional  as  discrimi- 

thing  in  the  constitution  of  Missouri  nating  against  the   Chinese,   see  Ah 

forbids  or  limits  its  power  in  this  re-  Kow  i*.  Nunan,  5  Sawyer,  552  ;  9  Cent, 

spect  by  express  language,  as  that  the  L.  J.,  1250;    20  Alb.  L.  J.,  250.     But 

exercise  of  such  a  power  in  regard  to  see  comments  in  Whart.  Crim.  PI.  & 

a  property  shown  to  be  entirely  inno-  Pr.,  §  920. 
cent,  incapable  of  any  injurious  re- 
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they  are  capable  of  removing  by  their  own  action.  ^  To  re- 
quire the  payment  of  a  capitation  tax  is  no  denial  of  anffimge; 
it  is  demanding  only  the  preliminary  perfbnnanoe  of  pablie 
duty,  and  may  be  claaned,  as  may  also  presence  at  the  pollsi 
with  registration,  or  the  observance  of  any  other  preliminaiy 
to  insure  fairness  and  protect  against  fraud.  Nor  can  it  be 
said  that  to  require  ability  to  read  b  any  denial  of  soffnige; 
.  •  •  ability  to  read  is  something  within  the  power  of  any 
man ;  it  is  not  difficult  to  attain  it,  and  it  is  no  hardship  to 
acquire  if^  (8)  It  is  otherwise,  however,  as  to  a  property 
qualification  so  great  as  to  work  arbitrary  exclusions  in  many 
cases  beyond  individual  power  to  surmount,  and  as  to  arbi- 
trary discriminations  against  naturalized  citiaens. 

§  590.  The  fourth  section  of  the  fourteenth  amendment,  al» 
Validity  of  I'^^y  noticed,  also  deserves  consideration,  as  show- 
pabuc  debt  inff  that  the  amendment  as  a  whole  is  meant  not  to 

not  to  bo 

quet-  determine  the  social  relations  of  citiaens,  nor  to 

^~|^j^^  invade  the  authority  of  the  states,  but  to  restore 
ran^tion  ^^^  equipoise  that  had  been  disturbed  by  the  civil 
and  email,  war,  and  toe  givc  a  cosetitutional  sanction  to  its  re- 
debts  pro-  suits.  The  first  clause  of  this  section  can  only  be 
hibited.  explained  on  this  hypothesis.  It  provides  that  "  the 
validity  of  the  public  debt  of  the  United  States  authorized  by 
law,  including  debts  for  payment  of  pensions  and  bounties  for 
services  in  suppressing  insurrection  or  rebellion,  shall  not  be 
questioned."  And  as  a  final  constitutional  seal  affixed  to  the 
results  of  the  war  it  is  provided  that  **  neither  the  United 
States,  nor  any  state,  shall  assume  or  pay  any  debt  or  obli- 
gation incurred  in  aid  of  insurrection  or  rebellion  against 
the  United  States,  or  any  claim  for  the  loss  or  emancipation 
of  any  slave  ;  but  all  such  debts,  obligations,  and  claims  shall 
be  held  illegal  and  void." 
§  591.  It  is  worthy  of  notice  that  the  thirteenth,  fourteenth, 
and  fifteenth  amendments  conclude  with  the  provi- 
irf^pport^  sion  '*  the  congress  shall  have  power  to  enforce,  by 
other*  *"^  appropriate  legislation,  the  provisions  of  this  article." 
amend-        The  words  "  appropriate  legislation"  confer  no  new 

I  Coolej'B  Prinoiples  Const.  Law,  264. 
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additional  power  on  conocress.     They  are  a  limita-   mcnts 

mil  at  Ka 

tion,  rather  than  a  grant.  Congress  has  no  power  "  appro- 
of  general  legislation  on  the  topic  of  race  discrimi-  P^^- 
nation.  Its  power  is  simply  that  of  passing  measures  which 
execute  the  s[»ecific  powers  given  in  the  clauses  immediately 
preceding.  Legislation  which  extends  beyond  the  lines  indi- 
cated by  the  prior  portions  of  the  amendments  is,  unless 
authorized  by  other  portions  of  the  constitution,  unconstitu- 
tional.^ 

§  592.  The  fifteenth  amendment,  as  above  given,  provides 
that  "  the  right  of  citizens  of  the  United  States  to   j^^  ^^ 
vote  shall  not  be  denied  or  abridged  by  the  United   euffrajre 

oa    ^  1  n  y  granted. 

States,  or  by  any  state,  on  account  of  race,  color,  or 
previous  condition  of  servitude,"  A  superficial  view  of  this 
amendment  would  lead  to  the  conclusion  that  it  establishes 
universal  suffrage  so  far,  at  least,  as  concerns  race  or  color  or 
prior  servitude.  Such,  however,  is  not  the  case.  It  removes 
**race"  or  "color"  or  "servitude"  distinctions  only  in  respect 
to  "citizens  of  the  United  States,"  and  it  thereby  does  not 
include  Indians  or  Chinese.  It  is,  therefore,  an  additional 
illustration  of  the  principle  already  stated  that  the  group  of 
amendments  of  which  this  is  a  part  were  designed  to  seal  the 
results  of  the  war  and  not  to  establish  any  new  rule  of  social 
or  political  equality. 

§  593.  At  the  close  of  the  late  civil  war,  the  states  which 
had  been  in  insurrection,  and  in  which  the  authority 
of  the  government  of  the  United  States  had  been   secured  by 
temporarily  overthrown,  were  placed  under  provi-  tiouai^" 
sional   military  control.     This  was  an  exercise  of  an^end- 
the  war-power,  sustained   by  the  law  of  nations.^ 
Statutes,  called  the  "  reconstruction"  acts,  were  then  adopted 
by  congress  authorizing  the   readmission  of  these  states  to 
their  former  rights  in  the  Union  under  certain  conditions. 
These  conditions  were  complied  with,  and  the  states  in  ques- 
tion  resumed  their  position  in  the  Federal  councils,  and  united 
in  the  vote  by  which  the  ratification  of  the  thirteenth,  four- 

^  See  suprOf  §  586,  and  cases  there         *  Supra^  §  212. 
cited  ;  tupra,  §§  380,  468, 
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'  tceiith,  and  fifteenth  araen^inenta  was  secured.  The  eonatito- 
tiotiality  of  the  reconat ruction  legislation  may  be  sostaioed  fm 
the  following  grounds: — 

Ist.  That  of  guaranty  of  a  republican  form  of  gooernmenL — 
The  "seceded"  states,  at  the  close  of  the  tate  civil  war,  were, 
when  it  became  the  duty  of  congress  to  take  action  reitpecling 
them,  under  military  control.  The  constitntion  of  the  United 
Btatee  guaranteed  them  a  republican  form  of  government,  and 
this  it  was  the  function  of  congress  to  supply.' 

2d.  Thai  of  slate  lapse,  it  being  assumed  that  the  Bovereigntj 
of  the  country  is  in  the  states  when  in  union,  and  that  s 
Btate  leaving  the  Union  loses  its  rights  as  a  state,  and  may  be 
moulded  by  congress  in  the  same  way  as  may  a  territory.* 

The  difficulty  in  the  way  of  this  assumption,  in  the  present 
connection,  is  the  position  taken  by  the  supreme  court  of  the 
United  States,  that  the  onlinances  of  secession  were  nullitiee, 
and  that  the  "seceded"  states  were  in  fact  never  out  of  the 
Union^'     Another  difficulty  is  to  be  found  in  the  improba- 

'.  S^|^a,  t  Ml.  ment   uid    king  dnrii^    Uw   B^IiA 

■  8«e  ifpra,  $  374,  note,  for  ui  az-  oiril  war,  and  by  king  and  oongreH 
poBitloD  of  this  Tiaw.  in   oar    own   revolvtionarj   strnggie. 

■  Supra,  f  373.  Charles  1.  treated  the  parlismentarj 
As  BDStaining  this  position,  aee  Dr.     army  ai  "  beUigerenta,"  yet  held  that 

J.  C.  Hurd's  "  Tfaeorj-  of  onr  National  he  was  Btill  Bovereign  of  England ;  the 
Exlatenoe  as  shown  by  the  Aotione  of  parliamentary  party  treated  the  kiog't 
the  OoTernmtint  of  the  United  States  army  •>  belli^reDta,  but  tried  the 
since  1681,"  cited  tupra,  S  374,  note.  king  for  treason.  The  British  govera- 
It  shoald  be  observed  that  the  tn-  ment  dortng  onr  reTolntionary  war 
eonsistenoy  in  the  reconstmotion  plat-  reoogDlied  onr  army  aa  b»11ig»r«nta, 
forinoawhiahDr.Hardcomment8,e.;.,  while  It  issoed  ooncnrrent  proelMoa- 
the  treating  the  "seceded"  states  as  tlons  o( amnesty  and  of  exolnalon  Ireai 
belligeronl  eiiemiee,  and  yet  as  all  the  amneity ;  we  treated  the  "loyalists"  as 
time  in  the  Union,  may  hare  grown  ne-  iMlllgereuta,  and  then  tried  them  for 
eoBsarily  ont  of  the  than  condition  of  treason,  and  oonSaoated  their  estates. 
things,  and  is  no  greater  than  the  in-  It  is  qnestionable  whether  oontra- 
oonsisteuoy  involved  in  the  action  of  dlctory  positions  of  this  class  art)  not 
the  convention  parliament  of  166S,  combined  in  all  cases  of  ciril  war  and 
which  aainmed :  (1)  that  Jamra  II.  reorganliation.  Waiving  tltis,  bow- 
was  king,  and  was  deposed ;  and  (2)  ever,  it  may  be  said  that  in  tbe  case 
that  he  was  not  king,  because  ha  had  before  ni,  althongh  there  are  nDquns- 
abdicated.  tionably  diela  in  which  the  "  saoedod" 
The  same  apparent  inoonststency,  states  are  spoken  of  dnring  the  war 
also,  was    exhibited   both  by   parlia-  as  both  in  and  out  of  the  Dnion,  jat 
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bility  that  it  could  ever  have  been  meant,  by  the  people  of  the 
United  States,  that  a  large  portion  of  the  country  should,  in 
any  contingency,  be  reduced  to  a  subjection  to  congress  as 
absolute  as  is  the  subjection  of  Poland  to  Russia.  The  strain 
of  such  a  burden  both  of  power  and  of  patronage  would  be 
more  than  the  congress  of  the  United  States  could  ^ear.* 
Nor  could  the  subjection,  for  any  length  of  time,  of  one 
section  to  the  other,  fail  to  be  fatal  to  the  liberties  of  both, 
"If  such  subjection  is  to  be  maintained,"  so  virtually  argued 
Chatham,  when  it  was  proposed  to  keep  the  American  colonies 
in  absolute  dependence  on  parliament, ^Hhecolonists  in  America 
will  be  the  fit  instruments  to  enslave  Englishmen  in  Eng- 
land." What  Chatham  said  then  of  the  attempt  to  retain  this 
country  in  subjugation  to  parliament  may  be  said  of  the 
attempt  of  any  one  section  to  retain  the  other  in  subjugation 
to  congress.  The  "reconstruction"  rulings  of  the  supreme 
court  relieved  us  from  this  difficulty  by  denying  that  the 
power  of  congress  over  the  "  seceded"  states  was  in  this  sense 
absolute. — The  "seceded"  states  were  still  in  the  Union,  and 
the  interference  of  congress  was  sustained,  not  as  a  suppres- 
sion of,  but  as  a  restoration  of,  their  republican  autonomy. 

8d.  That  of  constitutional  amendment. — The  thirteenth,  four- 
teenth, and  fifteenth  amendments  are  assumed  to  have  exer- 
cised a  curative  eftect  on  prior  legislation  and  executive 
action;  and,  however  doubtful  this  may  be  as  to  matters 
which  the  amendments  do  not  specifically  ordain,  they  are,  in 
any  view,  binding  in  respect  to  whatever  is  so  ordained.  It 
may  be  said  that  the  ratification  of  the  south  to  the  amend- 
ments was  coerced.  But  the  answer  is  twofold :  (1)  The 
doctrine  of  coercion  does  not  apply  to  political  action.'  If  it 
did,  no  treaty  that  follows  a  war  would  stand,  since  there  is  no 

these  contradictions  may  be  in  a  meas-  the  '*  seceded"  states  were  to  be  re- 
urereconciled  by  assuming  that  the  sfa<6«  garded  prima  facie  as  belligerent  ene* 
remained  in  the  Union,  and  that  the  mies.     See  supra^  §§  210,  217 ;   Alex- 
belligerents  were  the  inhabitants  of  the  ander's    Ck>tton,   2  Wall.    404 ;     The 
states,  or  a  portion  of  such  inhabitants.  Hiawatha,  2  Blatch.  635. 
It  may,  however,  be  objected  to  this  ^  Supra,  §§  363  et  teq, 
solution,   that    there    are   rulings    to  '  Supra,  §  157. 
the  effect  that  all  the  inhabitants  of 
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such  treaty  that  is  not  more  or  less  coerced.  (2)  Even  if  the 
^  doctrine  of  coercion  is  applicable,  it  is  a  part  of  that  doctrine 
that  noA-repndiation  when  the  coercion  is  removed  is  rati- 
fication. And  there  can  be  no  question  that  at  least  since 
1872  all  Federal  military  control  of  the  south  has  been 
witl^^rawn,  and  that  since  the  withdrawal  of  this  control 
there  is  no  southern  state  in  which  the  constitutional  amend- 
\  ments  have  not  been  treated  as  authoritative.    Not  only  has 

there  been  no  repudiation  of  them,  but  there  have  been  in 
each  state  numerous  statutory  and  judicial  recognitions  of 
their  force.  On  this  j^round,  if  not  on  the  first,  may  be  sus- 
tained the  rulings  of  the  supreme  court  of  the  United  States 
sustaining  the  reconstruction  amendments.' 

^  As  to  the  teebnioal  objeotions  to  ohue,  to  oteenro  lioir  both  UXL  baok  m 

the  adoption  of  the  imendmeiits,  eee  Borke'a  petition  that ''  eireamataiieei" 

tuprGf  i  400.    In  reepect  to  the  reoon-  and  "  events,"  and  not  abstraetapees- 

itrnotion  prooeedinii^,  see  Whiting's  lations,  are  the  foroes  whioh  SMmld  a 

War  PbweTB,  43d  ed.,  App.  oonntrj  (see  mpnh  if  87y  63,  8tf). 

Mr.    Lincoln's   explanation  of  his  Thns,in9ir.Lineofai'slettertolIr.Ho&- 
action  as  to  reconstmction  is  yirtualljr  ges,  of  April  4, 18S4,  he  said :  "I  have 
the  same  as  Mr.  Jefferson's  defence  of  never  nnderstood  that  the  presidency 
his  action  in  negotiating  a  treaty  by  conferred  npon  me  an  unrestricted  right 
which    Louisiana    and    the    adjacent  to  act  officially  upon  this  judgment 
territory  were  added  to  the  domains  of  and  feeling  (of  disapproval  of  slavery), 
the  Union,  and  the  whole  territorial  .  .  It  was  in  the  oath  I  took  that  I  would 
character  of  the  Union,  therefore,  mate-  to  the  best  of  my  ability  preserve,  pro- 
rially  changed.     The  annexation,  so  tect,  and  defend  the  constitution  of  the 
Mr.  Jefferson  said,  may  have  been  in  United  States.  ...  I  understand,  too, 
exercise  of  a  power  not  contemplated  that  in  ordinary  and  civil  administra 
by  the  formal  framers  of  the  constitu-  tion  this  oath  even  forbids  me  to  practicaUy 
tion,  but  this  annexation  was  essential  indulge  my  primary  abstract  judgment  on 
to  the  preservation  of  the  country,  and  the  moral  question  of  slavery.      I   had 
the  treaty  was  to  be  executed,  and  the  publicly  declared  this  at  many  times 
ceded    territory  taken  possession  of,  and  in  many  ways.     And  I  aver  that, 
subject  to  tlie  future  approval  of  the  to  this  day,  I  have  done  no  official  act 
country  either  by  an  express  amend-  in  mere  deference  to  my  abstract  judg- 
ment to  the  constitution  or  by  tacit  ment  and  feeling  on  slavery.     I   did 
ratification.      Mr.     Lincoln    took    the  understand,  however,  that  my  oath  to 
same  position  with  regard  to  his  own  preserve  the  constitution  to  the  best  of 
action  in  resuming  political  relations  my  ability  imposed  on  me  the  duty  of 
with  the  seceded  states.     It  is  interest-  preserving,    by    every    indispensable 
ing,    in     comparing    his    letters    and  means,  that  government — that  nation — 
speeches  in  this  connection,  with  those  of    which    the    constitution   was    the 
of  Mr.  Jefferson  on  the  Louisiana  pur  organic  law.  .  .  I  felt  that  measures 
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§  594.  It  18  essential,  therefore,  to  remember  in    Recon- 
construing  the  "  reconstruction"  amendments   be-  Imend-"^ 

otherwise  nnconatitutional,  might  be-  475  (1866),  Chief  Justice  Chase  gave 
oome  lawful  by  becoming  indispensable  the  opinion  of  the  court  as  follows : — 
to  the  preservation  of  the  constitution  *'A  motion  was  made,  some  days 
through  tlie  preservation  of  the  nation,  since,  in  behalf  of  the  state  of  Missis- 
Right  or  wrong  I  assumed  this  ground,  sippi,  for  leave  to  file  a  biH  in  the 
and  now  avow  it.  I  could  not  feel  name  of  the  state,  praying  this  court 
that  to  the  best  of  my  ability  I  had  perpetually  to  enjoin  and  restrain  An- 
ever  tried  to  preserve  the  constitution,  drew  Johnson,  president  of  the  United 
if  to  save  slavery,  or  any  minor  matter.  States,  and  E.  0.  C.  Ord,  general  oom- 
I  should  permit  the  wreck  of  govern-  manding  in  the  district  of  Mississippi 
ment,  country,  and  constitution  all  and  Arkansas,  from  executing,  or  in 
together.  .  .  .  /  claim  not  to  have  con-  any  manner  carrying  out,  certain  acts 
trolled  events f  but  con/ess  that  events  of  congress  therein  named. 
have  controlled  me.  Now,  at  the  end  **  The  acts  referred  to  are  those  of 
of  three  years'  struggle,  the  nation's  March  2  and  March  23,  1867,  com- 
condition  is  not  what  either  party  or  monly  known  as  the  reconstruction 
any  man   desired  or  expected."     **  I  acts. 

have  been  shown  a  letter,"  he  said  in  **The  attorney-general   objected  to 

an  address  three  days  before  his  assassi-  the  leave  asked  for  upon  the  ground 

nation,  '*  on  this  subject,  in  which  the  that  no  bill  which  makes  a  president 

writer  expresses  regret  that  my  mind  a  defendant,  and  seeks  an  injunction 

has  not  seemed  to  be  d^nitely  fixed  on  the  against  him  to  restrain  the  perform- 

qnestion  whether  the  seceded  states,  so  called,  ance  of  his  duties  as  president,  should 

are  in  the  Union  or  out  of  it,  .  .  As  yet,  be  allowed  to  be  filed  in  this  court, 

whatever  it  may  hereafter  become,  that  **  This  point  has  been  fully  argued, 

question  is  bad  as  the  basis  of  a  con-  and  we  will  now  dispose  of  it. 

troversy,  and  good  for  nothing  at  all,  a  **  We  shall  limit  our  inquiry  to  the 

merely  pernicious  abstraction.  .  .  I    be-  question  presented   by  the  objection, 

lieve  it  is  not  only  far  easier  to  do  this"  without  expressing  any  opinion  on  the 

(restore  the  old   relations)   **  without  broader  issues  discussed  in  argument, 

deciding,  or  even  considering,  whether  whether,  in  any  case,  the  president  of 

these  states  have  ever  been  out  of  the  the  United  States  may  be  required,  by 

Union    than   with    {sic)   it.'     Finding  the  process  of  this  court,  to  perform 

themselves  safely  at  home,  it  would  be  a  purely  ministerial  act  under  a  posi- 

utterly  immaterial  whether  they  had  tive  law,  or  may  be  held  amenable,  in 

ever  been  abroad."     That   portion  of  any  case,  otherwise  than  by  impeach- 

Mr.  Lincoln's  message,  of  Dec.  1,  1862,  ment  for  crime. 

which  concludes  with  the  words  already  "The  single   point  which  requires 

cited,  "we  cannot  escape  history,"  is  consideration  is  this:    Can  the  presi- 

substantially  a  homely  reproduction  of  dent  be  restrained  by  injunction  from 

the  position  of  Burke  already  given,  carrying  into  eff'ect  an  act  of  congress 

that  a  nation's  present  is  moulded  by  its  alleged  to  be  unconstitutional  ? 

past,  and  not  by  "  abstract  theories."  **  It  is  assumed  by  the  counsel  for 

In  Mississippi  v,  Johnson,  4  Wallace,  the  state  of  Mississippi,  that  the  presi- 
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ments  fore   U8,  that   while  tlieir   temporary    effect,  now 

interfer-       consummated,  was  to  adjust  the  relations  of  the 

dent,  in  the  execution  of  the  reoon-  for  the  exercise  of  jadgment.    The  liw 

Btrnction  acts,  is  required  to  perform  a  required  the  performance  of  a  single 

mere  ministerial  duty.      In   this   as-  specific  act ;  and  that  performance,  it 

sumption  there  is,  we  think,  a  con-  was  held,  might  be  required  bj  moa- 

foundiug  of  the  terms  ministerial  and  damus. 

executive,   which    are    by  no    means        '*Very  different  is  the  duty  of  the 

equivalent  in  import.  president  in  the  exercise  of  the  power 

**  A  ministerial  duty,  the  perform-  to  see  that  the  laws  are  faithfully  ex- 

ance  of  which  may,  in  proper  cases,  be  ecu  ted,  and  among  these  laws  the  acts 

required  of  the  head  of  a  department,  named  in  the  bill.     By  the   first  of 

by  judicial  process,  is  one  in  respect  these  acts  he  is  required  to  assign  gen- 

to  which  nothing  is  left  to  discretion,  erals  to  command  in  the  several  mili- 

It  is  a  simple,  definite  duty,  arising  tary  districts,  and  to  detail  sufficient 

under  conditions  admitted  or  proved  military  force  to  enable  such  officers  to 

to  exist,  and  imposed  by  law.  discharge  their  duties  under  the  law. 

'*The  case  of  Marbury  v.  Madison,  By  the  supplementary  act,  other  duties 

Secretary  of  State,  1  Cranoh,  137,  fur-  are  imposed  on  the  several  command- 

Dishes  an  illustration.     A  citizen  had  ing  generals,  and  these  duties  most 

been   nominated,   confirmed,  and  ap-  necessarily  be  performed    under  the 

pointed  a  justice  of  the  peace  for  the  supervision  of  the  president  as  oom- 

District  of  Columbia,  and  his  commis-  mander-in-chief.     The  duty  thus  im- 

sion  had  been  made  out,  signed,  and  posed  on  the  president  is  in  no  just 

sealod.     Notliing  remained  to  be  done  sense  ministerial.     It  is  purely  execu- 

except  delivery,  and  the  duty  of  de-  tive  and  political. 

livery    was    imposed    by   law   on    the         **  An  attempt  on  the  part  of  the  judi- 

secretiiry  of  state.     It  was  held  that  cial  department  of  the  government  to 

the  performance  of  this  duty  might  be  enforce  the  performance  of  such  duties 

enforced  by  viandamus  issuing  from  a  by  the  president  might  be  justly  cliar- 

court  having  jurisdiction.  acterized,   in    the    language    of   Chief 

**  .So,  in   the  case  of  Kendall,  Post-  Justice   Marshall,  as  *  an  absurd  and 

master  General,  v.  Stockton  &  Stokes,  excessive  extravagance.' 
12  Peters,  .027,  an  act  of  congress  had         **  It  is  true  that  in  the  instance  be- 

direct«^d    tlie    postmaster    general    to  fore  us  the- interposition  of  the  court  is 

credit   Stockton   &    Stokes   with   such  not   sought  to  enforce  action   by   the 

sums  as  the  solicitor  of  the  treasury  executive  under  constitutional  legisla- 

should   find  due   to   them;    and   that  tion,  but  to  restrain  such  action  under 

oiFicer    refused    to   credit    them   with  legislation   alleged    to  be    unconstitu- 

certain   sums,  so  found  due.     It  was  tional.     But  we  are  unable  to  perceive 

hel<i  that  the  crediting  of  this  money  that  this  circumstance  takes  the  case 

was  a  mere  ministerial  duty,  the  per-  out   of  the   general   principles   which 

formance  of  wliich  might  be  judicially  forbid  judicial   interference  with  the 

enforced.  exercise  of  executive  discretion. 

*' In  each  of  these  cases  nothing  was         **  It  was  admitted  in  the  argument 

left  to  discretion.     Tliere  was  no  room  that  the  application  now  made  to  us  ia 
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races  at  the  close  of  the  civil  war,  their  permanent   encewith 
and  continuing  efi'ect   is   to  secure   the   people  as  rights. 

without  a  precedent;   and  this  is  of  dent  is  the  execntive  department.    Nei- 

much  weight  against  it.  ther  can  be  restrained  in  its  action  bj 

*'Had  it  been  supposed  at  the  bar  the  judicial  department,  though  the 
that  this  court  would,  in  any  case,  in-  acts  of  both,  when  performed,  are,  in 
terpose,  by  injunction,  to  prevent  the  proper  cases,  subject  to  its  cognizance, 
execution  of  an  unconstitutional  act  **The  impropriety  of  such  interfer- 
of  congress,  it  can  hardly  be  doubted  ence  will  be  clearly  seen  upon  consid- 
that  applications  with  that  object  eration  of  its  possible  consequences, 
wonld  have  been  heretofore  addressed  <<  Suppose  the  bill  filed  and  the  in- 
to it.  junction  prayed  for   allowed.     If  the 

"Occasions  have  not  been  wanting,  president  refuse  obedience,  it  is  need- 

**  The  constitutionality  of    the  act  less  to  observe  that  the  court  is  without 

for  the  annexation  of  Texas  was  vehe-  power  to  enforce  its  process.    If,  on  the 

mently  denied.      It    made   important  other   hand,   the    president    complies 

and  permanent  changes  in  the  relative  with  the  order  of  the  court  and  refuses 

importance  of  states  and  sections,  and  to  execute  the  acts  of  congress,  is  it 

was  by  many  supposed  to  be  pregnant  not  clear   that  a  collision  may  occur 

with  disastrous  results  to  large  inter-  between  the  executive  and  legislative 

ests  in  particular  states.     But  no  one  departments  of  the  government  ^    May 

seems  to  have  thought  of  an   appli-  not  the  house  of  representatives  im- 

cation  for  an   injunction   against  the  peach  the  president  for  such  refusal  ? 

execution  of  the  act  by  the  president.  And  in  that  case  could  this  court  inter- 

"And  yet  it  is  difficult  to  perceive  fere,  in  behalf  of  the  president,  thus 

upon  what  principle  the   application  endangered    by    compliance  with    its 

now  before  us  can  be  allowed,  and  simi-  mandate,  and  restrain   by  injunction 

lar  applications  in  that  and  other  cases  the  senate  of  the  United  States  from 

have  been  denied.  sitting  as   a  court  of    impeachment? 

**  The  fact  that  no  such  application  Would  the  strange  spectacle  be  offered 

was  ever  before  made  in  any  case  indi-  to  the  public  world  of  an  attempt  by 

cates  the  general  judgment  of  the  pro-  this  court  to  arrest  proceedings  in  that 

fession  that  no  such  application  should  court  ? 

be  entertained.  ' '  These  questions  answer  themselves. 

"  It  will  hardly  be  contended  that  **  It  is  true  that  a  state  may  file  an 

congress  can  interpose,  in  any  case,  to  original  bill  in  this  court.    And  it  may 

restrain  the  enactment  of  an  unconsti-  be  true,  in  some  cases,  that  such  a  bill 

tntional  law  ;    and  yet  how  can  the  may  be  filed  against  the  United  States, 

right  to  judicial  interposition  to  pre-  But  we  are  fully  satisfied  that  this  court 

vent  such   an   enactment,   when   the  has  no  jurisdiction  of  a  bill  to  enjoin 

purpose  is  evident  and  the  execution  the  president  in  the  performance  of  his 

of   that    purpose    certain,   be  distin-  official  duties,  and   that  no  such  bill 

guished,  in  principle,  from  the  right  ought  to  be  received  by  us. 

to  such  interposition  against  the  exe-  *'  It  has  been  suggested  that  the  bill 

cution  of  such  a  law  by  the  president  ?  contains  a  prayer  that,  if  the  relief 

**  The  congress  is  the  legislative  do-  sought  cannot  be  had  against  Andrew 

partment  of  the  government ;  the  presi-  Johnson  as  president,  it  may  be  granted 
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each,  withoQt  regard  to  race,  from  any  oigaBt  diBcriminatioD 
by  the  legialataree  of  their  states.^  By  the  first  groap  of  amend- 

againil  Andrew  Jfobnaoii  as  a  dtisen       " TIia  motion  tor  laaT« tofllo  the  UH 

of  Tennauoo.  Bat  it  is  plain  tiiat  relief  is,  therefore,  denied."— On  the  qnce- 

aa  againat  the  execution  of  an  aet  of  tion  of  the  power  of  the  eonrta  to  latir* 

oongrew  bj  Andrew  Jfohnaon  is  relief  fore  with  the  politliial  aetion  of  the 

against  its  execntion  bj  the  president,  ezeentiye,  see  mfra^  f  f  880  sf  esf . 
A  bill  p;a/lttg  an  injunction  against       In  Qeoigia  v.  Stanlony  6  WaL  SO, 

the  execution  of  an  act  of  congress  hf  the  court,  on  an  analogooa  qneatioa, 

the  incumbent  of  the  presidential  oflloe  spoke  as  follows : — 
cannot  be  received,  whether  it  describes        "  The  distinction  (beiween  politlasl 

him  as  president  or  as  a  dtisen  of  a  and  Judicial  matters)  results  from  the 

state.  oiganisation  of  the  fovenuDsui  fats 

1  Svq>ra,  §  688.    In  R*  R.  Tax  Gases,  own,  to  be  now  withdrawn  fnm  ilB 

18  Fed.  Rep.  761,  Sawyer,  J.,  said : —  protecting  power  bj  so  narrow  and  ua- 

"  I  shall  not'apend  much  time  in  dis-  natural  a  conatruetiea.  I  appwhsai 
cussing  the  question  whether  the  four-  not.  If  the  line  eannot  be  drawn  al 
teenth  amendment  applies  only  to  the  the  negro,  then  noother  ean  be  adopM 
African  race.  Undoubtedly,  the  negro  that  will  not  embrace  erety  human 
ftimished  the  immediate  occasion  and  being  in  his  indi?tdnal  eharaetar,  m 
motive  for  adoption  of  the  amendment ;  in  his  legal  association  with  his  fbUowSi 
but  its  benefits  could  not  have  been  for  the  more  oonyenient  administration 
intended  to  be  limited  to  the  negro,  of  his  property,  and  more  saooeufal 
The  protection  afforded  is  as  important  pursuit  of  happiness.  I  apprehend 
to  others  as  to  him,  as  is  clearly  shown  that  it  would  have  struolc  the  world 
by  experience  under  this  provision.  A  with  some  astonishment,  when  this 
whole  race,  not  African,  large  numbers  amendment  was  proposed  to  the  people 
of  whom  came  to  our  shores  under  the  of  the  United  States  for  adoption,  if  it 
solemn  guarantees  of  stipulations  in  a  had  read :  '  Nor  shall  any  state  de- 
treaty  suggested  and  sought,  and  in  a  prive  any  person  of  the  negro  race  of 
great  part  framed  by  ourselves,  to  pro-  life,  liberty,  or  property,  without  due 
mote  our  then  supposed  interests,  were  process  of  law  ;  nor  deny  to  any  person 
among  the  first  to  invoke  this  very  of  the  negro  race  within  its  Jurisdiction 
provision  of  the  fourteenth  amendment  the  equal  protection  of  the  laws.'  Tet 
to  protect  tliem,  under  the  word  *  per-  so  it  must,  in  effect,  be  read  if  its  ope- 
son,'  in  the  right  to  earn  an  honest  ration  is  to  be  limited  to  that  race. 
living,  by  honest  labor ;  and  its  pro-  The  rights  of  the  negro,  are,  certainly, 
tectiug  power  was  not  invoked  in  vain,  no  more  sacred  or  worthy  of  protection 
Parrott's  Cliinese  Case,  6  Sawy.  349 ;  than  the  rights  of  the  Caucasian  or 
In  re  Ah  Chong  (Chinese  Fisherman  other  races ;  and  the  security  of  the 
Case),  id.  451.  Who,  in  view  of  past  rights  of  corporations,  and,  through 
experience,  shall  say  there  was  no  oc-  them,  the  rights  of  the  real  parties,— 
oasion  to  extend  the  signification  of  the  the  corporators, — is  as  of  great  public 
word  'person'  beyond  the  negro?  importance  as  the  security  of  any  other 
And  are  all  other  races,  including  our  privato  interests.'* 
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roents,  embracing  the  first  eleven,  as  has  been  already  noticed, 
the  people  of  the  states,  as  well  as  the  states  themselves  are 

three    great    departments— executive,  is  irreparable,  or  the  remedy  at  law 

legislative,  and  judicial — and  from  the  inadequate;     but     according    to    the 

assigpdment  and  limitation  of  the  pow-  course  of  proceeding  under  this  head, 

ers  of  each  by  the  constitution.     The  in  equity,  in  order  to  entitle  the  party 

judicial  power  is  vested  in  one  supreme  to  the  remedy,  a  case  must  be  pre- 

court,  and  in  such  inferior  courts  as  sented  appropriate  for  the  exercise  of 

congress  may  ordain   and  establish  ;  judicial  power ;  the  rights  in  danger, 

the  political  power  of  the  government  as  we  have  seen,  must  be  rights  of 

in  the  other  two  departments.     The  persons  or  property,  not  merely  politi- 

distinction  between  judicial  and  politi-  cal  rights,  which  do  not  belong  to  the 

cal  power  is  so  generally  acknowledged,  jurisdiction  of  a  court  either  in  law  or 

in  the  jurisprudence  both  of  England  equity. 

and  of  this  country,  that  we  need  do  **The  remaining  question  on  this 
no  more  than  refer  to  some  of  the  au-  branch  of  our  inquiry  is  whether,  in 
thorities  on  the  subject.  They  are  all  view  of  the  principles  above  stated, 
in  one  direction.  Nabob  of  Caruatic  v,  and  which  we  have  endeavored  to  ex- 
The  East  India  Company,  1  Vesey,  Jr.,  plain,  a  case  is  made  out  in  the  bill  of 
371-393  ;  S.  C,  2  id.  56-60  ;  Penn  v,  which  this  court  can  take  judicial  cog- 
Lord  Baltimore,  1  Vesey,  446-7  ;  New  nizance.  In  looking  into  it,  it  will  be 
York  V.  Connecticut,  4  Dallas,  1-6;  seen  that  we  are  called  upon  to  restrain 
The  Cherokee  Nation  v.  Georgia,  5  the  defendants,  who  represent  the 
Peters,  1,  20,  29,  30,  51,  75;  The  executive  authority  of  the  government, 
State  of  Rhode  Island  v.  The  State  of  from  carrying  into  execution  certain 
Massachusetts,  12  ib.  657,  733,  734,  acts  of  congress,  inasmuch  as  such 
737.  738.  execution  would  annul,  and  totally 
**  By  the  second  section  of  the  third  abolish,  the  existing  state  government 
article  of  the  constitution,  ^*the  judi-  of  Georgia,  and  establish  another  and 
cial  power  extends  to  all  cases  in  law  different  one  in  its  place ;  in  other 
and  equity  arising  under  the  consti-  words,  would  overthrow  and  destroy 
tution,  the  tkws  of  the  United  States,  the  corporate  existence  of  the  state, 
etc.,  and,  as  applicable  to  the  case  in  by  depriving  it  of  all  means  and  in- 
hand,  to  controversies  between  a  state  strumentalities  whereby  its  existence 
and  citizens  of  another  state,"  which  might,  and  otherwise  would,  be  main- 
controversies,  under  the  judiciary  act,  tained.  That  these  both,  as  stated  in 
may  be  brought,  in  the  first  instance,  the  body  of  the  bill  and  in  the  prayers 
before  this  court  in  the  exercise  of  its  for  relief,  call  for  the  judgment  of  the 
original  jurisdiction;  and  we  agree  court  upon  political  questions  and 
that  the  bill  filed  pn>sents  a  case  upon  rights  not  of  persons  and  prop- 
which,  if  it  be  the  subject  of  judicial  erty,  but  of  a  political  character,  will 
cognizance,  would,  in  form,  come  under  hardly  be  denied.  For  the  rights,  for 
a  familiar  head  of  equity  jurisdiction,  the  protection  of  which  our  authority 
that  is,  jurisdiction  to  grant  an  injunc-  is  invoked,  are  the  rights  of  sover- 
tion  to  restrain  a  party  from  *  wrong  eignty  of  political  jurisdiction,  of  gov- 
or  injury  to  the  rights  of  another,  ernment,  of  corporate  existence  as  a* 
when  the  danger,  actual  or  threatened,  state,  with  all  its  constitutional  powers 
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protected  from  any  undue  aggressioiiB  of  the  F^afaI  flmvApn. 
ment.    Bat  this  waa  not  enough.    It  became 

and  pffrflflgM.     No  eaie.  of  priyato  maiiitj,  oerUin  bolUgoront  righti  wm 

right!  or  priyato  proper^  Infrbigod  or  oonooded  to  tho  Inaiirgoati  in  ami. 

in  dangor  of  aotoal  or  threatened  in-  Bat  the  reeognitlon  did  not  extend  to 

firingement  is  preeented  hy  the  Ull  in  the  pretended  goremment  of  the 

a  Judicial  form  for  the  Jodgment  of  the  foderatqr.     The  intenoniae  was 

oonrt.  flnedtoitemilitaiyanthoritlea.    Inne 

"  Haying  aniyed  at  the  eondosion  instance  was  there  intercourse  others 

that  this  court,  for  the  roasons  shoye  wise  than  of  this  charaeter.  Therehil- 

stated,  possess  no  Jnrisdlotion  oyer  the  lion  was  sfmpl/  an  armed  rssirtanci 

sohjeet-mattw  presented  in  the  hill  for  to  the  rightftil  anthoritj  of  the  sofw 

relief,  it  is  unimportant  to  examine  erelgn.    Buch  was  its  eharueter  in  its 

the  question  as  it  respeots  Jurisdiction  rise,  progress,  and  downfolL    The  set 

oyer  the  parties  defondants."  of  the  GonlMante  Congress  frestlsg 

In  Hickman  v.  Jones  (9  Wall.  197)  the  tribunal  in.question  was  yoid.  U 
Bwsjne,  J.,  giying  the  opinion  of  the  wss  as  if  it  were  not.  The  court  wss 
court,  said :  '*  The  rebellion  out  of  a  nulli^,  and  could  exercise  no  r(|^ 
which  the  war  grew  was  without  ai^  ftil  Jurisdiction*  The  forms  of  law  with 
legal  sanction.  In  the  «je  of  the  law,  which  it  clothed  its  prooeedings  gave 
it  had  the  same  properties  ss  if  it  had  no  protection  to  fhose  who,  sssnmiwg 
been  the  insurrection  of  a  countj  or  to  be  its  ollcers,  were  the  instruuMnti 
smaller  municipal  territorj  sgainst  the  bj  which  it  acted." 
state  to  which  it  belonged.  The  pro-  In  Texas  v.  White,  7  Wall.  700 
portions  and  duration  of  the  straggle  (decided  in  1868),  it  was  said  hj  Chief 
did  not  affect  its  character.  Nor  was  Justice  Chase : — 
there  a  rebel  government  de  facto  in  '*Some  not  unimportant  aid,  how- 
such  a  sense  as  to  give  any  legal  eifi-  ever,  in  aaoertaining  the  true  sense  of 
oacj  to  its  acts.  It  was  not  recognized  the  constitution,  may  be  deriyed  from 
hj  the  national,  nor  bj  anj  foreign  considering  what  is  the  correct  idea  of 
government.  It  was  not  at  any  time  a  state,  apart  from  anj  union  or  con- 
in  possession  of  the  capital  of  the  na-  federation  with  other  states.  The  pov- 
tion.  It  did  not  for  a  moment  dis-  ertj  of  language  often  compels  the 
place  the  rightful  government.  That  employment  of  terms  in  quite  different 
government  was  always  in  existence,  significations  ;  and  of  this  hardly  any 
always  in  the  regular  discharge  of  its  example  more  signal  is  to  be  found 
functions,  and  constantly  exercising  than  in  the  use  of  the  word  we  are 
all  its  military  power  to  put  down  the  now  considering.  It  would  serve  no 
resistance  to  its  authority  in  the  insnr-  useful  purpose  to  attempt  an  enumera- 
reotionary  states.  The  union  of  the  tion  of  all  the  various  senses  in  which 
states,  for  all  the  purposes  of  the  con-  it  is  used.  A  few  only  need  be  no- 
stitution,  is  as  perfect  and  indissoluble  ticed. 

as  the  union  of  the  integral  parts  of        *'  It  describes  sometimes  a  people  or 

the  states  themselves  ;  and  nothing  but  community  of  individuals  united  more 

revolutionary  violence  can,  in  either  or  lestf  closely  in  political  relations, 

case,  destroy  the  ties  which  hold  the  inhabiting  temporarily  or  permanently 

parts  together.    For  the  sake  of  hu-  the  same  country;    often  it  denotes 
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the  people  of  the  states  were  in  danger  at  least  as  much  from 
the  aggressions  of  their  own  legislatures  as  from  the  usurpa- 

only  the  country  or  territorial  region,  the  clauses  which  impose  prohihitions 
inhabited  by  such  a  community ;  not  upon  the  states  in  respect  to  the  mak- 
unfreqnently  it  is  applied  to  the  gov-  ing  of  treaties,  emitting  of  bills  of 
ernment  under  which  the  people  live ;  credit,  and  laying  duties  of  tonnage, 
at  other  times  it  represents  the  com-  and  which  guarantee  to  the  states  re- 
bined  idea  of  people,  territory,  and  presentation  in  the  house  of  repre- 
government.  '  sentatives  and  in  the  senate,  are  found 

**  It  is  not  difficult  to  see  that  in  all  some  instances  of  this  use  in  the  con- 
these  senses  the  primary  conception  is  stitution.  Others  will  occur  to  every 
that  of  a  people  or  community.    The    mind. 

people,  in  whatever  territory  dwelling,  **  But  it  is  also  used  in  its  geogra- 
either  temporarily  or  permanently,  and  phical  sense,  as  in  the  clauses  which 
whether  organized  under  a  regular  require  that  a  representative  in  con- 
government,  or  united  by  looser  and  gress  shall  be  an  inhabitant  of  the  state 
less  definite  relations,  constitute  the  in  which  he  shall  be  chosen,  and  that 
state.  the  trial  of  crimes  shall  be  held  in  the 

'*This  is  undoubtedly  the  funda-  state  where  committed, 
mental  idea  upon  which  the  republican  **And  there  are  instances  in  which 
institutions  of  our  own  country  are  the  principal  sense  of  the  word  seems 
established.  This  was  stated  very  to  be  that  primary  one  to  which  we 
dearly  by  an  eminent  judge  in  one  of  have  adverted,  of  a  people  or  political 
the  earliest  cases  adjudicated  by  this  community,  as  distinguished  from  a 
court,  and  we  are  not  aware  of  any-    government. 

thing,  in  any  subsequent  decision,  of  a  '*  In  this  latter  sense,  the  word  seems 
different  tenor.  to  be  used  in  the  clause  which  provides 

*'  In  the  constitution  the  term  state    that  the  United  States  shall  guarantee 
frequently  expresses  the  combined  idea    to  every  state  in  the  Union  a  republican 
just  noticed,  of  people,  territory,  and    form  of  government,  and  shall  protect 
government.    A  state,  in  the  ordinary    each  of  them  against  invasion, 
sense  of  the  constitution,  is  a  political        **  In  this  clause  a  plain  distinction 
community  of  free  citizens,  occupying    is  made  between  a  state  and  the  gov- 
a  territory  of  defined  boundaries,  and    ernment  of  a  state, 
organized  under  a  government  sane-        **  Having  thus  ascertained  the  senses 
tioned  and  limited  by  a  written  consti-    in  which  the  word  state  is  employed  in 
tution,  and  established  by  the  consent    the  constitution,   we  will   proceed   to 
of  the  governed.     It  is  the  union  of    consider  the  proper  application  of  what 
such  states  under  a  common  consti-    has  been  said."     .     .     . 
tution  which   forms    the  distinct  and        *' Did  Texas,  in  consequence  of  these 
greater  political  unit  which  that  con-    acts,  cease  to  be  a  state  ?     Or,  if  not, 
stitution    designates    as    the    United    did  the  state  cease  to  be  a  member  of 
States,  and  makes  of  the  people  and    the  union  ? 

states  which  compose  it  one  people  and         **  It  is  needless  to  discuss,  at  length, 
one  country.  the  question  whether  the  right  of  a 

**The  use  of  the  word  in  this  sense    state  to  withdraw  from  the  Union  for 
hardly  requires  further  remark.     In    any  cause,  regarded  by  herself  as  suffi- 
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tions  of  congress.    TSo  one  can  study  the  statute  books  of  our 
states  without  seeing  to  how  vast  and  pernicious  an  extent  the 

oient,  is  consistent  with  the  constitn-  and  care  of  the  oonstitation,  aa  the 

tion  of  the  United  States.  preservation  of   the   Union    and    the 

*'  The  union  of  the  states  never  was  maintenance  of  the  national   govem- 

a  purely  artificial  and  arbitrary  rela-  ment.      The   constitution,   in    all    its 

tion.      It  began  among  the  colonies,  provisions,  looks    to   an    indettmcti- 

and  grew  out  of  common  origin,  mutual  ble  union,  composed  of  indestructible 

sympathies,  kindred  principles,  similar  states. 

interests,  and  geographical  relations.        '^When,    therefore,    Texas    became 

It  was  confirmed  and  strengthened  by  one  of  the  United  States,  she  entered 

the  necessities  of  war,  and  received  into  an  indissoluble  relation.     .     .    . 

definite  form  and  character  and  sane-  There  was  no  place  for  reconsideration 

tion  from  the  articles  of  confederation,  or  revocation,  except  through  revoln- 

By  these  the  Union  was  solemnly  de-  tion,  or  through  consent  of  the  states. 
tlared  to  *be  perpetual.*     And  when        **  Considered  therefore  as    transao- 

Ihese  articles  were  found  to  be  inade-  tions  under  the  constitution,  the  ordi- 

Buate  to  the  exigencies  of  the  country,  nance  of  secession,  adopted  by  the  con- 

jhe  constitution  was  ordained  *  to  form  vention,  and  ratified  by  a  majority  of 

pL  more  perfect  union.*     It  is  difficult  the  citizens  of  Texas,  and  all  the  acts 

to  convey  the  idea  of  indissoluble  unity  of  her  legislature  intended  to  give  effect 

more    clearly  than    by  these  words,  tothatordinance,  were  absolutely  null. 

What  can  be  indissoluble  if  a  perpetual  They  were  utterly  without  operation  in 

union,  made  more  perfect,  is  not?  law.     The  obligations  of  the  state,  as 

*'hiit  the  perpetuity  and  indissolu-  a  member  of  the  Union,  and  of  every 
bility  of  the  Union  by  no  means  implies  citizen  of  the  state,  as  a  citiz*»n  of  tho 
thelossof  distinct  and  individual  exist-  United  States,  remained  perfect  and 
once,  or  of  the  right  of  self-government  unimpaired.  It  certainly  follows  that 
by  the  states.  .  .  .  And  we  have  the  state  did  not  cease  to  be  a  state, 
already  had  occasion  to  remark,  at  this  nor  lier  citizens  to  he  citizens  of  the 
term  (The  County  of  Lane  v.  The  State  Union.  If  this  were  otherwise,  the 
of  Oregon,  7  Wall.  70),  that  'the  peo-  state  must  have  become  foreign,  and 
pie  of  each  state  compose  a  state,  having  her  citizens  foreigners.  The  war  must 
its  own  government,  and  endowed  with  have  ceased  to  be  a  war  for  the  sup- 
all  the  functions  essential  to  separate  pression  of  the  rebellion,  and  must 
and  independent  existence;'  and  that  have  become  a  war  for  conquest  and 
*  without   the   states   in   union,   there  subjugation. 

could  be  no  such  political  body  as  the  "Our  conclusion,  therefore,  is  that 
United  States.'  Not  only,  therefore,  Texas  continued  to  be  a  state,  and  a 
can  there  be  no  loss  of  separate  and  state  of  the  Union,  notwithstanding 
in(lei)endent  autonomy  to  the  states  the  transactions  to  which  we  have  re- 
through  their  union  under  the  consti-  ferred.  And  this  conclusion,  in  our 
tution  ;  but  it  may  be  not  unreasonably  judgment,  is  not  in  conflict  with  any 
said  that  the  preservation  of  the  states,  act  or  declaration  of  any  department  of 
and  the  maintenance  of  their  govern-  the  national  government,  but  entir»»lv 
ments,  are  as  much  within  the  design  in  accordance  with  the  whole  series  of 
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private    rights  of   individuals    have    been    interfered   with 
by  state  legislation;  and  no  one  who  observes  the  way  in 


BVLoh  acts  and  declarations  since  the  entitled  to  the  benefit  of  the  oonstito- 

first  outbreak  of  the  rebellion."  tional  guaranty.''     Id.  728. 

'*But  in  order  to  the  exercise,  by  a  ''The  legislature  of  Texas,  at  the 

state,  of  the  right  to  sue  in  this  court,  time  of  the  repeal,  constituted  one  of 

there  needs  to  be  a  state  government,  the  departments  of  a  state  government 

competent  to  represent  the  state  in  its  established  in  hostility  to  the  constitu- 

relations  with  the  national  government,  tion  of  the  United  States.     It  cannot 

so  far,  at  least,  as  the  institution  and  be  regarded,  therefore,  in  the  courts  of 

prosecution  of  a  suit  is  concerned."  .  .  .  the  United  States,  as  a  lawful  legisla> 

"  The  obligations  of  allegiance  to  the  ture,  or  its  acts  as  lawful  acts.  And 
state,  and  of  obedience  to  her  laws,  yet,  it  is  an  historical  fact  that  the^ 
subject  to  the  constitution  of  the  United  government  of  Texas,  then  in  full  con- 
States,  are  binding  upon  all  citizens,  trol  of  the  state,  was  its  only  actual 
whether  faithful  or  unfaithful  to  them ;  government ;  and,  certainly,  if  Texas 
but  the  relations  which  subsist  while  had  been  a  separate  state,  and  not  one 
these  obligations  are  performed,  are  of  the  United  States,  the  new  govern- 
essentially  different  from  those  which  ment  having  displaced  the  regular 
arise  when  they  are  disregarded  and  authority,  and  having  established  itself 
set  at  nought.  And  the  same  must  in  the  customary  seats  of  power,  and 
necessarily  be  true  of  the  obligations  in  the  exercise  of  the  ordinary  func«^ 
and  relations  of  states  and  citizens  to  tions  of  administration,  would  have 
the  Union.  .  .  .  All  admit  that,  constituted,  in  the  strictest  sense  of  the 
during  this  condition  of  civil  war,  the  words,  a  de  facto  government,  and  its 
rights  of  the  state  as  a  member,  and  acts,  during  the  whole  period  of  its 
of  her  people  as  citizens  of  the  Union,  existence,  as  such,  would  be  effectual, 
were  suspended.  The  government  and  and,  in  almost  all  respects,  valid.  And, 
the  citizens  of  the  state,  refusing  to  to  some  extent,  this  is  true  of  the 
recognize  their  constitutional  obliga-  actual  government  of  Texas,  though 
tions,  assumed  the  character  of  ene-  unlawful  and  revolutionary,  as  to  the 
mies,  and  incurred  the  consequences  United  States. 
of  rebellion."  ''  It  is  not  necessary  to  attempt  any 

The  opinion  goes  on  to  say  that :  exact  definitions,  within  which  the  acts 

"Where  the  national  forces  obtained  of  such  a  state  government  must  be 

control,  the  slaves  became  freemen,"  treated  as  valid  or  invalid." 

in  this  way  limiting  the  effect  of  the  The  opinion  concludes  : — 

president's  proclamation  of  emancipa-  "  On  the  whole  case,  therefore,  our 

tion.     The  opinion  then  proceeds : —  conclusion  is,  that  the  state  of  Texas  is 

"The  new  freemen  necessarily  be-  entitled  to  the  relief  sought  by  her  bill, 

came  part  of  the  people,  and  the  people  and  a  decree  must  be  made  accord- 

ttill  constituted  the  state;  for  states,  iugly."     Id.  736. 

like  individuals,  retain  their  identity.  Judge    Grier,    however,    dissented, 

though  changed  to  some  extent  in  their  saying,  among  other  things : — 

constituent  elements.     And  it  was  the  "The  original  jurisdiction  of  this 

state,  thus  constituted,  which  was  now  court  can  be  invoked  only  by  one  of  the 
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which  state  legislatares  are  ohoeen,  the  materiab  of  whieh 
they  are  often  composed,  and  the  temptations  to  which  they 

United  StatM.    The  territorlet  luiTe  no  Judge  Grier,  on  the  tedinlMl  qnat- 

•noh  right  oonferred  on  them  hf  the  tion  involTed,  thni  tpeaka : — 

eonititntion,  nor  have  the  Indian  tribes  "Having  relied  upon  one  lolien, 

who  are  nnder  the  protection  of  the  namel/,  that  the  it  a  state  la  the 

niilitarj   aathoriUes   of  the  govern-  Union,  she  now  relies  upon  a  seeoai 

nient.  one,  whidh  she  wishes  the  eowt  to 

"  Is  Texas  one  of  these  United  States  f  adopt,  that  she  was  not  a  state  at  sH 

Or  was  she  saoh  at  the  time  this  bill  during  the  live  jears  that  she  was  In 

was  Sled,  or  siuoe  f  rebellion.    She  now  sets  up  the  plea  sf 

*'  This  is  to  be  dedded  as  o  poUHeal  uucmi^f  ,  and  asks  the  eonrt  to  treat  sU 

yto,  not  as  a  Ugal  Jiedom.    This  oonrt  her  aots  made  during  the  dlaeasis  as  void* 

is  bound  to  know  and  notioe  Uie  public  "We  have  had  some  vorj  astute 

history  of  the  nation/*    Id.  787.  iQgio  to  prove  that,  Judioiall/,  she  wss 

"It  is  true' that  no  organised  re-  not  a  state  at  all,  although  goveinsd 
bellion  now  exists  there,  and  the  Iqrher  own  legislature  and  axeeutive 
courts  of  the  United  States  now  exer-  as  '  a  distinct  political  body** 
eise  Jurisdiction  over  the  people  of  that  "The  ordinance  of  seeeoslon  wss 
province.  But  this  is  no  test  -of  the  adopted  Iqrthe  convention,  on  the  ISIk 
state's  being  in  the  Union ;  Di^ootah  is  of  Februaiy,  1861 ;  submitted  to  a  vote 
no  state,  and  jet  the  courts  o)  the  of  the  people  and  ratified  bj  an  over- 
United  States  adminlBter  Justice  there  whelming  msjoritj.  I  admit  that  this 
as  they  do  in  Texas.  The  Indian  was  a  very  ill-advised  measure.  Still 
tribes,  who  are  governed  by  military  it  was  the  sovereign  act  of  a  BOver««ign 
force,  cannot  claim  to  be  states  of  the  state,  and  the  verdict  on  the  trial  of 
Union.  Wherein  does  the  condition  of  this  qneetion  'by  battle,*  as  to  her 
Texas  differ  from  theirs  ?''     Id.  738.  right  to  secede  has  been  against  her." 

**  I  do  not  consider  myself  bound  to  Id.  740. 

express  any  opinion,  judicially,  as  to  Judge  Swayne  also  dissented,  say- 

4he  constitutional  rights  of  Texas  to  ing: — 

exercise  the  rights  and  privileges  of  a  **  I  concur  with  my  brother  Grier  as 
state  of  this  Union,  or  the  power  of  to  the  incapacity  of  the  state  of  Texas, 
congress  to  govern  her  as  a  conquered  in  her  present  condition,  to  maintain 
province,  to  subject  her  to  military  an  original  suit  in  this  court.     The 
domination  and  keep  her  in  pupilage,  question,  in  my  judgment,  is   one  in 
I  can  only  submit  to  the/act  as  decided  relation  to  which  this  court  is  bound 
by  the  political  position  of  the  govern-  by  the  action  of  the  legislative  depart- 
ment, and  I  am  not  disposed  to  join  ment  of  the  government, 
in  any  essay  to  prove  Texas  to  be  **  Upon  the  merits  of  the  case,  I  agree 
a  state  of  the  Union,  when  congress  with  the  majority  of  my  brethren, 
has  decided  that  she  is  not.    It  is  a  **  I  am  authorixed  to  say  that  my 
question  of  fact,  I  repeat,  and  of  fact  brother  Miller  unites  with  me  in  these 
only.     Ihliticallyy  Texas  is  not  a  state  views."     Id.  741. 
in  this  Union.    Whether  rightfully  out  In   White  r.   Hart,  13  Wall.    646, 
of  it  or  not,  is  a  question  not  before  the  Swayne,  J.,  said : — 
court.*'    Id.  739.  "  From  the  dose  of  the   rebellion 
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are  generally  subjected,  can  avoid  feeling  that  they  are  not 

fit  depositaries  of  the  absolute  power  claimed  for  such  bodies, 

until  Georgia  was  restored  to  her  nor-  this  coart.  We  need  do  little  more  upon 
mal  relations  and  functions  in  the  this  occasion  than  to  reaffirm  the  views 
Union,  she  was  governed  under  the  heretofore  expressed,  and  add  such 
laws  of  the  United  States  known  as  the  further  remarks  as  are  called  for  hj 
reconstruction  acts.  Under  these  laws  the  exigencies  of  the  case  hefore  us. 
her  present  constitution  was  framed,  '*The  national  constitution  was,  as 
adopted,  and  submitted  to  congress."  '  its  preamble  recites,  ordained  and  es- 
After  a  summary  of  the  legislation  tablished  by  the  people  of  the  United 
onlminating  with  the  act  of  July  15,  States.  It  created,  not  a  confederacy 
1870  (16  U.  S.  Stat.  363),  he  says  ; —  of  states,  but  a  government  of  indi- 
"  This  act  removed  the  last  of  the  viduals.  It  assumed  that  the  govern- 
disabilities  and  penalties  which  were  ment  and  the  Union  which  it  created, 
Yisited  upon  her  for  her  share  of  the  and  the  states  which  were  incorporated 
guilt  of  the  rebellion.  The  condonation  into  the  Union,  would  be  indestructible 
by  the  national  government  thus  be-  and  perpetual ;  and,  as  far  as  human 
came  complete."  Id.  648.  means  could  accomplish  such  a  work, 
On  the  point  raised,  that  the  ''re-  it  intended  to  make  them  so.  .  .  . 
construction"  constitution  of  Georgia  For  all  the  purposes  of  the  national 
had  been  adopted  under  coercion,  he  government,  the  people  of  the  United 
says  : —  States  are  an  integral,  and  not  a  com- 
"The  third  of  these  propositions  is  posite  mass,  and  their  unity  and  iden- 
clearly  unsound,  and  requires  only  a  tity,  in  this  view  of  the  subject,  are 
few  remarks.  Congress  authorized  the  not  affected  by  their  segregation  by 
state  to  frame  a  new  constitution,  and  state  lines,  for  the  purposes  of  state 
she  elected  to  proceed  within  the  scope  government  and  local  administration, 
of  the  authority  conferred.  The  result  Considered  in  this  connection,  the  states 
was  submitted  to  congress  as  a  volun-  are  organisms  for  the  performance  of 
tary  and  valid  offering,  and  was  so  re-  their  appropriate  functions  in  the  vital 
ceived  and  so  recognized  in  the  subse-  system  of  the  larger  polity,  of  which, 
quent  action  of  that  body.  The  state  in  this  aspect  of  the  subject,  they  form 
is  estopped  to  assail  it  upon  such  an  a  part,  and  which  would  perish  if  they 
assumption.  Upon  the  same  grounds  were  stricken  from  existence  and  ceased 
she  might  deny  the  validity  of  her  to  perform  their  allotted  work.  The 
ratification  of  the  constitutional  amend-  doctrine  of  secession  is  a  doctrine  of 
ments.  The  action  of  congress  upon  treason.  ...  In  some  respects  it 
the  subject  cannot  be  inquired  into,  [the  rebellion]  was  not  unlike  the  in- 
The  case  is  clearly  one  in  which  the  surrection  of  a  county  or  other  muni- 
judicial  is  bound  to  follow  the  action  cipal  division  of  territory  against  the 
of  the  political  department  of  the  gov-  state  to  which  it  belongs.  .  .  . 
ernment,  and  is  concluded  by  it."  .  .  .  ''The  power  exercised  in  putting 
Id.  649.  down  the  late  rebellion  is  given  ex- 
He  then  proceeded : —  pressly  by  the  constitution  to  congress. 
**  The  subject  presented  by  the  first  That  body  made  the  laws,  and  the  pre- 
proposition  has  been  considered,  under  sident  executed  them.  The  granted 
some  of  its  aspects,  several  times  by  power  carried  with  it  not  only  the 
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and  that  they  shonld  at  least  be  placed  under  checks  as  strin- 
gent as  those  placed  on  congress  by  the  first  group  of  amend- 
right  to  use  the  requisite  means,  hot  it  apon  the  Jndicisl  depArtment  ef  the 
rsaobed  farther,  and  oarried  with  it  goremment.'*  Id.,  oiting  Lnlhcr  t. 
also  authority  to  guard  against  the  Borden,  7  Hoir.  67. 
renewal  of  the  oonfUot,  and  to  remed/  Still  more  important  an  the  opinloM 
the  evils  arising  fW>m  it ;  so  far  as  th^  of  the  Judges  in  Keith  v.  Clark,  97  U. 
oould  he  elfooted  hj  appropriate  legis-  8.  454.  In  this  ease,  as  we  have  seM, 
lation.  At  no  time  were  the  rehellions  tho  question  was  as  to  the  TaUdit/  ef  a 
states  out  of  the  pale  of  the  Union,  tender  to  a  Tennessee  tax  coUeotor,  In 
Their  rights  under  the  oonstitutiou  payment  of  taxes,  of  notes  Issued  bj 
were  suspended,  hut  not  deftn^ed.  the  State  Bank  of  Tennessee,  which  had 
Their  oonstitutional  duties  and  ohliga-  heen  issued  alter  May  6,  1S61.  By 
tions  were  unaffeoted,  and  remained  Miller,  J.,  the  Tiews  of  the  majeritj 
the  same.  A  citisen  is  still  a  citiien,  are  thus  stated : — 
though guiltj of  ertine  and Titited with  "We  are  iuTited  now  to  ezassiae 
punishment.  The  political  rights  may  that  point  and  to  hold  that  as  to  stt 
he  put  in  ahejanoe  or  forfeited.  The  sueh  notes  the  ISth  seotion  cwates  ■• 
result  depends  upon  the  rule,  as  de-  yalid  oontraot.*'  Id.  457. 
lined  in  the  law,  of  the  soToreign  "  In  entering  upon  this  I]iqnii7,wi 
against  whom  he  has  offended.  If  he  start  with  the  propositiim,  thai  uaksi 
lose  his  rights,  he  escapes  none  of  his  there  is  something  in  the  relations  rf 
disabilities  and  liabilities  which  before  the  state  of  Tennessito  and  the  bank, 
subsisted.  Certainly  he  can  have  no  after  the  date  mentioned,  to  the  gorem- 
new  rights  or  immunities  arising  from  ment  of  the  United  States,  or  something 
his  crime.  These  analogies  of  the  in  the  circumstances  under  which  the 
county  and  the  citizen  are  not  inappli-  notes  now  sued  on  were  issued,  that 
cable,  by  way  of  illustration,  to  the  will  repel  the  presumption  of  a  contract 
condition  of  the  rebel  states,  during  the  under  the  12th  section,  or  will  take  the 
rebellion.  The  legislation  of  congress  contract  out  of  the  operation  of  the  prc- 
shows  that  these  were  the  views  enter-  tecting  clause  of  the  Federal  constitu- 
tained  by  that  department  of  the  gov-  tion,  this  court  has  established  already 
ernment.''  ...  Id.  651.  that  there  was  a  valid  contract  to  re- 
**The  different  language  employed  ceive  them  for  taxes,  and  that  the  law 
in  the  two  classes  of  cases  evinces  which  forbade  this  to  be  done  is  uncon- 
clearly  that,  in  the  judgment  of  con-  stitutional  and  void, 
gress,  the  reconstructed  states  had  not  **  Those  who  assert  the  exception  of 
been  out  of  the  Union,  and  that  to  these  notes  from  the  general  proposi- 
bring  them  back  into  full  communion  tion  are  not  very  well  agreed!  as  to  the 
with  the  loyal  states,  nothing  was  ne-  reason  on  which  it  shall  rest,  and  we 
cessary  but  to  permit  them  to  restore  mustconfess  that,  as  they  are  presented 
their  representation  in  congress.  With-  to  us,  they  are  somewhat  vague  and 
out  reference  to  this  element  of  the  shadowy.  They  may  all,  however,  as 
case,  we  should  have  come  to  the  same  far  as  we  understand  them,  be  classed^ 
conclusion.  But  the  fact  is  one  of  under  three  principal  heads, 
great  weight  in  the  consideration  of  "1.  The  first  is  to  us  an  entirely  new 
the  subject,  and  we  think  it  conclusive  proposition,. urged  with  much  earnest- 
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ments.*    That  such  is  the  general  sentiment  is  shown  by  the 
limitations  which,  in  the  last  few  years,  have  been  imposed,  in 

ness  by  the  counsel  who  argued  the  actual   existence;    that,   as  we  shan 

case  orally  for  the  defendant.  show  hereafter,  there  has  never  been 

**It  is,  in  substance,  that  what  was  but  one  political  society  in  existence 
called  the  state  of  Tennessee  prior  to  as  an  organized  state  of  Tennessee, 
the  6th  May,  1861,  became,  by  the  from  the  day  of  its  admission  to  the 
ordinance  of  secession  passed  on  that  Union  in  1796  to  the  present  time, 
day,  subdivided  into  two  distinct  That  it  is  a  mere  chimera  to  assert  that 
political  entities,  each  of  which  was  one  state  of  Tennessee  conquered  by 
a  state  of  Tennessee.  One  of  them  force  of  arms  another  state  of  Ten- 
was  loyal  to  the  Federal  government,  nessee,  and  imposed  laws  upon  it ;  and 
the  other  was  engaged  in  rebellion  finally,  that  the  logical  legerdemain 
against  it.  One  state  was  composed  of  by  which  the  state  goes  into  rebellion, 
the  minority  who  did  not  favor  seces-  and  makes,  while  thus  situated,  con- 
sion,  the  other  of  the  majority  who  did.  tracts  for  the  support  of  the  govern- 
That  these  two  states  of  Tennessee  ment  in  its  ordinary  and  usual  func- 
engaged  in  a  public  war  against  each  tions,  which  are  necessary  to  the  exist- 
other,  to  which  all  the  legal  relations,  ence  of  social  life,  and  then,  by  reason 
rights,  and  obligations  of  a  public  war  of  being  conquered,  repudiates  these 
attached.  That  the  government  of  the  contracts,  is  as  hard  to  understand  as 
United  States  was  tlie  ally  of  the  loyal  similar  physical  performances  on  the 
state  of  Tennessee  and  the  confederated  stage. ' ' 

rebel  states  were  the  allies  of  the  dis-  **2.    The    second    proposition   is   a 

loyal  state  of  Tennessee.   That  the  loyal  modification  of  this,  and  deserves  more 

state  of  Tennessee,  with  the  aid  of  her  serious  attention.     It  is,  as  we  under- 

ally,   conquered  and   subjugated   the  stand  it,  that  each  of  the  eleven  states 

disloyal   state   of   Tennessee,    and   by  who  passed  ordinances  of  secession  and 

right  of  conquest   imposed   upon   the  joined  the  so-called  Confederate  States 

latter  such  measure  of  punishment  and  so  far  succeeded  in  their  attempt  to 

such  system  of  law  as  it  chose,  and  separate  themselves  from  the  Federal 

that  by  the  law  of  conquest  it  had  the  government  that,  during  the  period  in 

right  to  do  this.     That  one  of  the  laws  which    the  rebellion    maintained    its 

80  imposed  by  the  conquering  state  of  organization,  those  states  were  in  fact 

Tennessee  on  the  conquered  state  of  no  longer  a  part  of  the  Union,  or,  if  so, 

Tennessee  was  this  one,  declaring  that  the  individual  states,  by  reason  of  their 

the  issues  of  the  bank  during  the  tem-  rebellious  attitude,  were  mere  usurping 

jyorary  control  of  affairs  by  the  rebelli-  powers,  all  of  whose  acts  of  legislation 

ousstateweretobelield  void;  and  that,  or  administration  are  void,  except  as 

as  conqueror  and  by  riglit  of  conquest,  they    are    ratified    by    positive    laws 

the  loyal  state  had  x)0wer  to  enact  this  enacted  since  the  restoration,  or   are 

as  a  valid  law.  recognized  as  valid  on  the  principles 

**It  is   a  sufficient  answer  to  this  of  comity  or  sufferance, 

fanciful  theory,  that  the  division  of  **  We  cannot  agree  to  this  doctrine, 

the  state  into  two  states  never  had  any  It  is  opposed  by  the  inherent  powers 

>  Of  the  superiority  of  constituencies  to  legislatures,  see  auprOf  §  24. 
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most  of  onr  states^  on  the  state  l^slatareB  by  conBtitatioDil 

conyentioDS,^  and  the  Btill  more  effective  limitation  impoaed  hj 

whlflh  •ttaoh  to  erery  ofgAOiied  politi-  wbioh  the  made  to  da  ms  If  it  liad  !•« 

oal  MMletj  poMeesed  of  the  right  of  Baooemftil,  would  have  heen  lo  tiipile 

■elf-go^emment ;  it  it  opposed  to  the  of  the  oonstitiitloii,  hy  reioa  of  thit 

reoogniied  prindplei  of  pnhlio  inter-  ibroe  whieh  in  mu^  other  hiite»wi 

nafkuud  law ;  and  it  it  oppoeed  to  the  eetahUehee  fior  Iteelf  a  atatUy  whioh 

well-eonaidered  deetsionB  of  this  eoort.  mntt  he  reeogniied  a»  a  fMt,  wfthtat 

'  Natioot  or  Btates,*  mjb  Vattel^  *  are  reteenoe  to  any  qneation  of  rii^t,  anl 

hodiea  pdlitie,'  eto.'*    .    •    •  whieh  in  thia  eaae  would  hare  hmm, 

**  The  political  aooietj  which  in  1796  to  the  extent  of  its  aoeean,  a  d«lffM- 

heoame  a  state  of  the  Union,  hj  the  tion  of  that  oonstitntion.    Failing  tede 

name  of  the  state  oi  Tennessee,  is  the  this,  the  state  remained  a  stato  cf  Um 

same  whieh  Is  now  represented  as  one  Union.    She  nerer  eaeaped  the  eUiga- 

of  those  states  in  the  eoogress  of  the  tiens  of  that  oonatltatloii«  thoag^  kr 

United  SUtes.   Not  only  is  it  the  same  a  while  she  may  have  evaded  thsir 

hody  politic  now :  hut  it  haa  alwiqrs  enftwoement.*' 

heen  the  same.    There  has  heen  per-  ''These  esses  (White  v.  Hart  «A 

petnal  succession  and  perpetual  iden-  Texas  v.  White),  and  esperial^  thstrf 

ti^.   There  has  fhmi  that  time  alwiqrs  Texas  e.  White,  hare  been  rapsatsitj 

heen  a  state  of  Tennessee,  and  the  cited  in  this  oonrt  with  approival,  «i 

same  state  of  Tennessee.     Its  execn-  the  doctrine  th^  asaert  mast  be  e«- 

tive,  its  legislature,  its  Judicial  de-  sidered  as  established.  In  this  iBrm  at 

partments    have    continued    withoat  least."    Id.  462. 

interruption    and    in    regular   order.  .    '*  3.  The  third  proposition  on  whidi 

It  has  changed,  modified,  and  recon-  the  judgment  of  the  courts  of  Ten- 

structed    its    organic    law,    or    state  nessee  is  supported  is,  that  the  notet 

constitution,  more  than  once.     It  has  on  which  the  action  is  brought  were 

done  this,  before  the  rebellion,  during  issued  in  aid  of  the  rebellion,  to  sup- 

the  rebellion,  and  since  the  rebellion,  port  the  insurrection  against  the  lawfal 

And  it  was  always  done  by  the  collec-  authority  of  the  United  States,  and 

tive  authority  and  in  the  name  of  the  are,  therefore,  void  for  all  purposes. 

same  body  of  people  constituting  the  "  The  principle  stated  in  this  propo- 

political  society  known  as  the  state  of  sition,  if  the  facts  of  the  case  eome 

Tennessee.  within  it,  is  one  which  has  repeatedly 

"  This  jxolitical  body  has  not  only  been  discussed  by  this  court.  The  de- 
been  all  this  time  a  state,  and  the  cisions  establish  the  doctrine  that  no 
same  stale,  but  it  has  always  been  one  promise  or  contract,  the  consideratim 
of  the  United  States — a  state  of  the  of  which  was  something  done  or  to  be 
Union.  Under  the  constitution  of  the  done  by  the  promisee,  the  purpose  of 
United  States,  by  virtue  of  which  Ten-  which  was  to  aid  the  war  of  the  re- 
nessee  was  bom  into  the  family  of  hellion,  or  giro  aid  and  comfort  to  the 
states,  she  had  no  lawful  power  to  enemies  of  the  United  States  in  the 
depart  from  that  Union.    The  effort  prosecution  of  that  war,   is   a  ralid 


1  Infra,  §  603 ;  supra,  §  491. 
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the  clause  before  us.     This  clause,  as  has  been  already  ob- 
served, cures  what  was  previously  the   great  defect  of  our 

promise  or  contract,  by  reason  of  the  the  rebellion,  they  are  all  valid  and 

turpitadeof  the  consideration.''    .   .    .  binding  on  the  reconstructed  state. 

Id.  464.  **  The  latter  proposition  I  deny.  The 

'*  There  is,  however,  nothing  in  the  state  can  act  only  by  its  constituted 

case  before  us   to  warrant   the    con-  authorities — in  other  words,  by  its  gov- 

olusion  that  these  notes  were  issued  ernment ;  and  if  that  government  is  a 

for  the  purpose  of  aiding  the  rebellion,  usurping  and  illegal  government,  the 

or  in  violation  of  the  laws  or  the  con-  stat«  itself  and  the  legal  government 

stitution  of  the  UnitcMl  States.     There  which  takes  the  place  of  the  usurping 

is  no  plea  of  that  kind  in  the  record,  government,  are  not  bound  by  its  acts. 

No  such  question  was  submitted  to  the  ...     Id.  474. 

jury  which  tried  the  case.    .    .    .    We  **  I   deny   the   assumption  that  the 

cannot  infer,   then,  that   these  notes  governments   of  the  insurgent  states 

were  issued  in  violation  of  any  Federal  were  lawful  governments.     I  believe, 

authority.     On  the  other  hand,  if  the  and  hold,   that  they  were  usurping 

fact  be  so,  nothing  can  be  easier  than  governments.      I   understand   this   to 

to  plead  it  and  prove  it.     ...     To  have  been  the  opinion  of  the  court  in 

undertake  to  assume  the  facts  which  Texas   v.  White,  7  Wall.   700.     The 

are  necessary  to  their  invalidity  on  very  argument  in  that  case  is,  that 

this  record  is  to  give  to  conjecture  the  whilst  the  state,  as  a  community  of 

place  of  proof,  and  to  rest  a  judgment  people,   remained   a    state    rightfully 

of  the  utmost  importance  on  the  exist-  belonging  to  the  United   States,   the 

ence  of  facts  not  found  in  the  record,  government  of  the  state   had  passed 

nor  proved  by  any  evidence  of  which  into  relations  entirely  abnormal  to  the 

this  court  can  take  judicial  notice.''  conditions  of  its  constitutional  exist- 

Id.  466.  ence.     *When  the  war  closed,'   says 

The  minority  of  the  court  ( Waite,  C.  Mr.  Chief  Justice  Chase,  speaking  for 

J.,    and   Bradley    and    Harlan,    JJ.),  the  court,  *  there  was  no  government 

held  that  the  action  of  the  Bank  of  in   the  state  except  that  which  had 

Tennessee,  in  issuing  notes  in  support  been  organized  for  the  purpose  of  wag- 

of  the  secession  government,  was  in-  ing  war  against    the   United   States, 

valid,   and    that    consequently    these  That  government  immediately  disap- 

notes  could  be  repudiated.  peared.    The  chief  functionaries  left 

Judge  Bradley,   in    his    dissenting  the  state.     Many  of  the  subordinate 

opinion,  p.  472,  says  : —  officers  followed  their  example.     Legal 

"  In  favor  of  the  proposition  that  the  responsibilities  were  annulled  or  great- 
lawful  state  government,  reorganized  ly  impaired.'  Again  he  says  :  *  There 
after  the  rebellion,  is  bound  to  recog-  being,  then,  no  government  in  Texas 
nize  the  bills  in  question,  it  is  con-  in  constitutional  relations  with  the 
tended  that  the  state  of  Tennessee  has  Union,  it  became  the  duty  of  the 
always  remained  the  same  state  ;  and  United  States  to  provide  for  the  resto- 
that,  unless  it  can  be  shown  affirma-  ration  of  such  government.'  Again,  in 
tively  that  its  acts  and  proceedings  speaking  of  the  power  and  duty  of 
were  intended  to  aid  the  prosecution  of  congress  to  guarantee  to  each  state  a 
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eysteni.     It  deBtroya  tlie  power  which  had  been  assamotl  by 
Btiite  legiBlatureia  of  interfering  with  private  buaiuess,  and  of 


repablican  goiernm^nt,  anil  the  necos- 
s&ry  riglit  wliiuh  rallowa  thererroai,  to 
deciite  what  goremnient  is  establiBhed 
In  each  stale,  th«  cliiuf  juatiue  makiig 
the  followiu);  quotatiou  rroui  the  npin- 
lon  of  Mr.  CLief  jDstioe  Tanej,  in  the 
cue  of  Lnther  c.  Borden,  T  How,  1.  ,  ,  . 
"  Ur.  Chief  Jnstloe  Choae  proceeds 
to  say :  '  This  is  the  language  ot  the 
lata  cliier  Juxtice,  speaking  for  this 
oourt,  in  a  cnao  from  Biuide  Island, 
arising  from  the  organisation  ot  op- 
pwiuggorerumouls  in  that  state.  And 
we  thiolc  that  the  principle  sanctioned 
by  it  may  be  applied,  with  even  more 
propriety,  in  the  case  of  a  state  da- 
prlyed  of  all  rightful  gOTernmeiit  by 
revolutionsry  violenoe,  thoagli  neons. 
MHly  limited  to  oases  where  the  right- 
ful governmi'iil  la  thus  suhnirlBd,  or 
l.iimniiiienlciLitigerofl,"lnRoverlhri.wn 
by  an  opposing  government,  set  op  by 
force  within  the  state.'  " 

"  The  actual  oonrse  of  things  taken 
In  the  seceding  states,  so  fully  de- 
tailed by  the  chief  Justice  in  Texas  r. 
White,  are  demonstrative,  it  seems  to 
me,  of  the  position  nhlofa  I  have  as- 
snoied.  The  sevural  stale  governmeuts 
eziiting  or  newly  organiied  at  the 
times  when  the  ordinances  of  seotwsion 
were  respeolively  adapted,  aisomed  all 
the  branches  of  sorereignty  belonging 
to  the  Federal  government.  The  right 
%o  declare  war,  etc.,  .  .  .  were 
nsnrped  by  the  said  state  govern- 
ments, either  singly,  or  in  concert  and 
confederacy  with  the  others.  They 
usnmed  to  sever  the  connection  be- 
tween their  respective  commnnitiei  and 
the  government  of  the  United  SUten, 
and  to  exercise  the  Just  powers  be- 
longing to  that  government.  Thataoch 
governments  should  be  denominated 
legal  slate  governments  in  this  country 
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wiiere  the  coiistitatl'in  of  tbi-  Dnltvl 
States  is  and  ought  to  be  the  aupraiie 
law  of  Ihe  land,  Be«ms  to  be  n>a«t  re- 
markable. The  proposition  aetumtt 
tbat  Ihe  oonueclion  between  the  sUti* 
and  the  general  governnieat  is  a  men 
bargain  or  contract,  whiuh,  if  breii*!) — 
though  iiiiUHfuUy  broken — still  leava 
the  htale  in  rightful  poeussioii  Of  all 
their  pristine  autonomy  aud  aotherily 

"  1  do  not  so  read  the  oonslltnUoe  ot 
govHrnment  under  which  we  lire. 
Oor  government  is  a  mixed  Roveni- 
ment — partly  state,  partly  national. 
The  people  of  the  United  Stal«>,  at  an* 
great  politloal  commanity,  have  «j11h1 
that  a  oertain  portion  of  the  Rivera- 
ment  .  .  .  should  be  dupiwlted  in 
and  e»eroi«ed  by  a  national   pirirn- 

local  interest  should  be  depoaited  in 
and  exercised  by  the  state  govern- 
ments. This  division  of  gOTenuaental 
powers  is  fundamental  and  ot^anie. 
It  is  not  merely  a  bargain  between 
states.  It  is  part  of  our  fundaioeBtal 
political  organiiation.  Any  aiate  at- 
tempting to  violate  this  oonatitntion 
of  things  not  only  breaks  the  funda- 
mental Uw,  but,  if  it  esUblUhcB  a 
government  in  oontormity  with  its 
views,  that  goremment  Is  a  marpinc 
government — a  revolutionary  goven- 
ment — as  much  so  as  would  be  an  in-  ^ 
dependent  government  set  up  by  any 
partioular  oounty  in  a  state.     .     .    . 

"  I  do  not  mean  to  say  that  atatei 
are  mere  counties  or  provinoen.  But  t 
do  mean  to  say  that  the  poUtloal  rela- 
tion of  the  people  of  the  sarersl  stalM 
to  the  oonstitntion  and  govemmBiit  rf 
the  United  States  is  such,  that  if  a 
state  government  attempt  to  sevar  that 
relation,  and  if  it  aotually  sever  tt  by 
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doing  by  law  that  which  can  be  far  better  done  by  individual 
enterprise.  And  it  goes  as  far  as  a  constitutional  limitation 
can  go  in  establishing  the  principle,  heretofore  noticed  as  one 
of  the  first  rules  of  liberal  civilization,  that  government  should 
not  exercise  functions  which  can  be  as  well  exercised  by  the 
.people  by  themselves.'  That  which  industry  and  enterprise 
can  fairly  win,  arbitrary  legislation  is  not  to  be  permitted 
to  take  away. 

assuming  and  exercising  the  fairct4|^ns  governments,  and  whether  the  obliga- 

of  the  Federal  government,  it  becomes  tions  by  them  assnmod   are   binding 

a  usurping  government.  upon  the  lawful  government   of  the 

**  We  have  always  held,  it  is  true,  state, 

that,  in  the  interests  of  order  and  for  **That  the  acts  of  secession  were 

the  promotion   of  justice,   the  courts  void,  of  course  no  one  denies.     The  . 

ought  to  regard  as  valid  all  those  acts  civil  war  was  carried  on  by  the  United 

of  the  state  governments  which  were  States   to  demonstrate  their    nullity, 

received  and  observed  as  laws  for  the  But  neither  has  that  anything  to  do 

government  of  the  people  in  their  re-  with  the  question  as  to  the  validity  of 

lations  with  each  other,  «o  far  as  it  the  state  governments  which  waged 

can  be  done  without  recognizing  and  war  against  the  United  States  ;  except 

confirming  what  was  actually  done  in  to  make  it  more  certain  and  indubit- 

aid  of  the  rebellion."     Id.  476.  able  that  they  were  usurping  govern- 

He  adds,  id.  478  :—  •ments."     Id.  478. 

'*  It  is  undoubtedly  true  that,  when  '*  It  seems  to  me,  that  the  attempt 

revolutions  in  governments  occur,  the  to  fasten  upon  the  lawful  government 

new  governments  do  often,  as  matter  of  Tennessee,  an  obligation  to  receive, 

of  policy,  and   to   prevent  individual  as  cash,  bills  that  were  issued  under 

distress  among  the  citizens,  assume  the  the  authority  of  the  usurping  govern- 

obligations  of  the  governments  to  which  ment  of  that  state,  whilst  it  was  on- 

they  succeed.     But  this  is  done  from  gaged  in  a  deadly  war  against   the 

motives  of  public  policy  only,  and  is  government  of  the   United   States,  is 

not  submitted  to  as  a  matter  of  abso-  calculated  to  introduce  evils  of  great 

lute  right.     Such  was  clearly  the  rela-  magnitude;    that    it  will    ultimately 

tion  of  the  lawful  state  governments  to  lead  to  the  recognition  of  the  war  debts 

the  obligations  of  the  usurping  govern*  of  the  seceding  states,  notwithstanding 

ments  at  the  close  of  the  civil  war  in  theprohibitionof  the  fourteenth  amend- 

this  country.    They  could  assume  them  ment  of  the  constitution.     But  this  I 

or  not,  as  they  saw  fit."  would  regard  as  a  far  less  evil  than  the 

**  Whether  the  community  of  people  establishment  of  doctrines  at  war,  as  I 

constituting    the    several    states    re-  think,  with  the  true  principles  of  our 

mained  states  during  the  insurrection  national  government,  as  well  as  with 

is  of  no  consequence  to  the  argument,  the  established  rules  of  public  law." 

The    question   is,   whether  the    state  ^  5u/>ra,  §§  365,  588. 
governments  were  or  were  not  legal 
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§  595.  TU(B  state  rights  school  of  expositors  erred  in  hold- 
„  ins:  that  state  sovereijenty  is  vested,  not  in  the  people 

This  limita-         »  .  o      j  ^  i  ^  r     i^ 

tioD  more  of  the  States,  while  remaining  in  the  union,  but  in 
to  bufiinees  ^^®  legislative  representatives  of  the  states  assembled 
swjurity        ju    constitutional   conventions,  or    in   leccislatures 

than  the  ^  '  '^^        ^ 

clause  pro-  under  the  limitation  of  the  state  constitutions. 
tract8^°°"  The  error  was  great,  and  its  consequences  have 
In  olrt-^**  been  serious.  It  led  to  the  assumption  (1)  that  con- 
mouth  Col-  stitutional  conventions  are  absolute,  and  (2)  that 
state  legislatures  are  absolute,  subject  only  to  the 
limitations  of  the  state  constitution.  Nor  has  this  error,  on 
its  municipal  side,  been  confined  to  those  who  claimed  the 
right  of  secession.  Courts  which  have  been  most  strenuous  in 
rejecting  that  claim  have  been  equally  strenuous  in  holding 
that  within  the  orbit  of  state  power,  state  legislatures,  unless 
restrained  by  state  constitutional  limitations,  are  absolute. 
The  ruling  in  the  Dartmouth  College  Case,  which  has  been 
already  largely  discussed*,*  so  far  from  limiting  the  power  of 
state  legislatures,  gave  those  legislatures  powers  more  despotic 
than  are  held  by  any  legislative  body  in  the  world.  Under 
the  Dartmouth  College  ruling  a  state  legislature  cannot,  it 
is  true,  break  a  contract,  but  by  granting  a  charter  it  may 
grant  away  irrevocably  and  in  perpetuity  franchises  and 
privileges  of  illimitable  value,  and  thus  exercise,  as  we  have 
seen,-  power  over  future  legislation  which  neither  the  British 
Parliament  nor  the  congrress  of  the  United  States  is  entitled 
to  exorcise.  The  mischief  of  vesting  in  the  legislatures  of  the 
states  this  power  of  binding  the  people  of  the  states  forever 
has  led,  as  has  been  noticed,'  to  the  adoption,  in  almost  all  the 
states,  of  constitutions  precluding  the  state  legislatures  from 
granting  charters  without  the  right  of  amendment  or  repeal. 
By  this  action,  coupled  with  the  rulings  of  the  supreme  court 
that  the  power  of  granting  away  franchises  irrevocably  does 
not  extend  to  franchises  whose  common  use  is  necessary  to  the 
community,  the  sphere  of  the  authority  of  state  legislatures 
has  been  greatly  reduced.    But  a  still  greater  and  more  bene- 

1  Supra,  §§  4S1  et  seq,  »  Supra,  §§  483,  491. 

'  Supra,  §  483. 
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ficent  reduction  is  effected  by  the  amendment  immediately 
before  us.  The  sovereignty  of  the  states  is  not  in  any  way 
impaired  by  this  amendment.  But  this  sovereignty  is  placed, 
not  in  the  legislature,  but  in  the  people.  The  people  are  hereby 
protected  from  the  encroachments,  not  of  the  Federal  govern- 
ment, for  this  is  done  by  prior  amendments,  but  of  their  legis- 
latures. These  legislatures  cannot  now  deprive  any  persons  of 
their  rights  without  due  process  of  law,  and  to  this  term  a  defi- 
nite meaning  has  been  already  attached.  There  can  be  no  un- 
fair discrimination  between  persons.  There  can  be  no  taking 
of  any  person's  property  without  fair  compensation.' 

§  596.  When  the  Federal  constitution  went  into  effect,  the 
sovereignty  of  the  country  was  distributed  as  fol-    ^j^^^^ 

lows : —  amend- 

I.  In  the  people  of  the  states.    In  them  was  vested,   notdisar- 
in  accordance  with  the  views  above  stated —  mrke'mimi- 

Ist.  The  function  of  self-defence,  self-protection,   fe»tthe 

'  .      equipoises 

and  self-support,*  and  the  function  of  the  determi-  of  the  con- 
nation  of  social  rights  and  distinctions.  ^ 

2d.  The  function  of  the  instinctive  spontaneous  evolution 
of  law  in  subordination  to  the  sense  of  right  and  need, 
moulded  by  national  traditions  and  environments. 

3d.  The  function  of  electing  such  public  oflicers  as  should 
be  necessary  to  give  form  and  effect  to  the  laws  thus  evolved ; 
such  government  to  be  in  three  departments:  legislative, 
executive,  and  judicial,  but  without  power  to  invade  personal 
rights. 

II.  In  the  government  of  the  United  States^  invested  with  enu- 
merated powers,  in  the  exercise  of  which  it  is  supreme. 

Such  were  the  relations  of  the  states,  and  of  the  United 
States  at  the  time  of  the  adoption  of  the  Federal  constitution, 
and  so  these  relations  exist  at  the  present  day.  The  two 
groups  of  amendments  above  noticed,  the  first  limiting  the 
powers  of  the  Federal  government  in  favor  of  the  states  and 
of  the  people;  the  second  limiting  the  power  of  the  state  leg- 
islatures in  favor  of  the  people  of  the  states,  bring  out  in  in- 
creased prominence  the  correlative  sovereignty  of  the  states 

>  Supra,  §  666.  •  Supra,  §  27. 
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and  of  the  United  States,  These  piera,  on  which  rest  the 
compoeite  stnictare  of  our  goTernmetit,  were  not  «nated  if 
the  conatitDtiooal  ooDTentioD.  They  eziited  then  and  oob- 
tiane  to  exist  from  the  Dttore  of  things;  bat  though  tbt^ 
were  recognised  bj  the  formal  fnttaena  of  the  coostitatioii,  it 
■loee  Dot  follow  from  thiB  that  this  reoofpiitioo  wu  complete^ 
or  that  theae  eminent  men  anderetood  in  ita  fall  meftoii^  the 
message  with  which  they  were  charged,  and  to  whtehth^ gave 
expression.  The  despatches  from  the  people,  who  mre  the  pii- 
nisry  law-makera,  to  their  repreeeatatiTss,  aresometinies,  as  ws 
Imve  seen,'  in  cypher,  the  meaning  of  which  it  takes  time  to 
bring  oat  When,  fbr  instance,  the  words  "  sapreme,"  **  post 
roada,"  "  treaty,"  "  admiralty"  were  need,  it  was  with  an  !■• 
adequate  conception  of  the  vast  power  with  which  tbc^  mf* 
chai;ged.  Bat  this  iaootnpleteneta  of  comprehension  wasM* 
confined  to  the  words  nsed.  Borne  of  the  ablest  and  moat  tu- 
sighted  of  the  members  of  the  convention  were  nneonantMi 
both  of  the  grandeur  and  of  the  perpetatty  of  the  sjyateaa; 
few  were  eonsciooB  of  its  marveltoos  adaptation  to  the  [isimi 
ndnt  growth  at  once  of  personal  liberty  and  of  imperial  power. 
The  aystem,  aa  we  have  seen,  was  declaratory  of  popular  coo- 
dttione  ;*  but  it  does  not  follow  from  this  that  these  couditiona 
were  fully  understood  at  the  time  the  convention  met.  But  the 
great  struggle  that  began  in  1860  caused  them  to  be  plainly 
perceived.  Statesmen  of  sagacity  and  of  patriotism  held,  at 
least  down  to  that  era,  to  theories  of  the  constitution,  by 
which,  on  the  one  side,  the  sovereignty  of  the  Union  was  lost 
in  that  of  the  states,  or,  on  the  other  side,  the  sovereignty  of 
the  states  was  lost  in  that  of  the  Union.    The  storm  of  the 


■  Supra,  §S  14,  19,  20,  21. 

Mr.  B&noroft,  History  of  the  CoDBtitD- 
tioD,  ii.  341,  npeaks  of  this  popular 
aotion  as  the  followiiig  by  the  people 
of  "  n  inyaturloaa  aod  prophetic  infia- 
encH  whiub  arose  from  the  heart," 
which  made  the  people  wlaer  than- 
"their favorite  statesmen."   , 

*  Sapra,  S5  20,  368,  380. 

As  we  have  alreadj'  aeeii  (lapra, 
a  356,  3(tO,  BDd  see  infra,  $  612),  the 
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reason!  ^ren  bf.  legialaton  are  not 
neoessarity  the  reasona  by  wbioh  they 
are  actnaled  whnn  TOtfng,  and,  even 
if  this  were  not  the  ease,  the  reaMot 
operating  on  the  legialator  are  not 
ueoessarily  the  reasons  whieh  ^odaoed 
the  popular  evolntion  of  th«  law  of 
which  the  formal  expression  adopted 
by  the  legialator  is  merely  declaratory. 
The  movement  may  be  one  which  tb« 
legislator  may  not  b«   aUe  to  rMist, 
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civil  war,  however,  swept  away  the  mist,  by  which,  to  the 
eyes  at  least  of  politicians,  the  foundations  of  the  structure 

and  yet  which  he  may  not  be  able  t^  constructionist,  followed  on  the  next 
understand.  Men  trained  to  office,  day  in  the  same  line:  '*A  popular 
and  experts  in  official  acts,  may  not  be  election  in  any  form/'  he  said,  '*as 
the  quickest  to  apprehend  the  rela-  Mr.  Gerry  has  observed,  would  throw 
tions  of  a  measure  to  which  they  give  the  appointment  into  the  hands  of  the 
formal  shape.  They  ai^t  more  or  less  Cincinnati — a  society  for  the  members 
under  orders,  which,  from  the  peculiar  of  which  he  had  a  great  respect,  but 
structure  of  their  minds,  as  contrasted  which  he  never  wished  to  have  a  pre- 
with  the  mind  of  the  people  as  a  body,  ponderatiug  influence  in  the  govern- 
may  be  sealed  to  them.  To  adopt  the  ment/*  (Ibid.  368.)  That  the  treaty- 
language  of  Mr.  G.  T.  Curtis,  quoted  and  state-making  functions  would  be 
above  (suprOf  §  363,  note),  "the  fram-  hereafter  regarded  as  including  the 
ers  of  the  constitution  were  compelled  power  to  annex  vast  territories,  far 
to  do  this"  (adopt  its  compromises),  greater  in  area  than  the  original 
"or  they  could  not  otherwise  have  Union,  none  of  the  members  of  the 
established  any  constitution  at  all.''  convention  apparently  conceived  ;  the 
That  some  of  them  did  not  understand  remarks  of  all  who  spoke  on  these 
the  meaning  of  the  adjustments  they  clauses  are  confined  to  the  lauds  east 
made  is  plaiu.  "  The  chances  were  of  the  Mississippi,  owned  by  the  states 
almost  infinite,"  said  Gouverneur  then  existing.  The  comprehensive 
Morris,  by  way  of  illustrating  the  inca-  character  of  the  word  '*  post-roads" 
pacity  of  the  people  to  form  a  compre-  came  within  a  few  votes  of  being  de- 
hensive  and  decided  opinion  in  presi-  stroyed  by  the  addition  of  an  amend- 
dential  elections,  '*  against  a  majority  ment,  proposed  by  Dr.  Franklin  and 
of  the  electors  in  the  same  state"  Judge  Wilson,  authorizing  congress  to 
(Madison  Papers,  302)  ;  and  this  view,  "  cut  canals  where  deemed  necessary ;" 
80  far  as  the  subsequent  remarks  indi-  in  this  way  giving  a  power  which 
cate,  was  generally  accepted.  "  A  would  be  of  no  ultimate  use,  and  ex- 
popular  election,"  said  Mr.  Gerry,  of  eluding  thereby  powers  which,  as  in 
Massachusetts,  who  was  always  re-  the  case  of  the  great  Pacific  Railroad, 
garded  as  a  democrat,  "in  this  case"  have  proved  to  be  essential,  (p.  543.) 
(that  of  presidential  electors),  "is  Of  the  adaptation  of  the  constitution, 
radically  vicious.  The  ignorance  of  framed  by  the  convention  for  the  pur- 
the  people  would  put  it  in  the  power  poses  of  a  government  both  strong  and 
of  some  one  set  of  men,  dispersed  free,  few  had  any  conception.  Even 
through  the  Union  and  acting  in  con-  Hamilton^  usually  singularly  san- 
oert,  to  delude  them  into  any  appoint-  guine,  said  that  "  he  had  been  re- 
ment.  He  observed  that  such  a  society  strained  from  entering  into  the  discus- 
of  men  existed  in  the  Order  of  the  sions  by  his  dislike  of  the  scheme  of 
Cincinnati.  They  are  respectable,  government  in  general"  (ibid.  617) ; 
united,  and  influential.  They  will,  in  and.  Just  before  signing,  he  said: 
fact,  elect  the  chief  magistrate  in  every  "No  man's  ideas  were  more  remote 
instance  if  the  election  be  referred  to  from  the  plan  than  his  were  known  to 
the  people."  (Ibid.  368.)  Mr.  George  be  ;  but  is  it  possible  to  deliberate 
Mason,   known    as  a  Virginia    strict  between  anarchy  and  convulsion  on 
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were  hid.  For  it  was  then  6bown  that  there  eonld  be  no 
diyision  of  the  Union  without  civil  war,  and  no  ciyil  war 
withoat  a  reunion  in  which  the  coSrdinate  rights  of  the  people 
of  the  states  and  of  the  United  States  shontd  be  reooipaised  as 
perpetual.  But  this  codrdination  of  soyereignties  is  not  the 
only  great  fact  which  the  war-era  disclosed  as  inherent  in  our 
system.  (1 )  It  disclosed,  in  addition,  the  imperial  grandeur 
of  the  United  States.  As  long  as  the  true  nature  of  the  Union 
was  obscured,  it  had  comparatively  little  foreign  influence, 
since  it  was  looked  upon  as  a  league  which  mighl  at  any  time 
dissolve.  The  exhibition  of  the  fact  that  the  Union  is  indis> 
soluble,  is,  as  we  have  seen,^  the  exhibition  of  a  d^ree  of 
jiational  power  and  wealth  which  places  the  United  Statei 
in  the  first  rank  of  empires,  and  which  gives  her  not  only 
in  the  position  of  her  citiaens,  but  in  her  influence  in 
international  counsels,  a  weight  proportionate  to  that  high 
rank.  (2)  It  disclosed  the  true  relation  of  the  people  of 
the  states  to  their  governments.  It  was  in  defianoe  of  all 
the  traditions  and  convictions  of  the  people  that  they  weie 
placed  under  the  unbridled  control  of  the  legislation  of  the 
states.  The  incapacity  of  state  legislatures  to  destroy  personal 
rights  is  now  as  fully  manifested,  as,  at  the  time  of  the  adop- 
tion of  the  first  group  of  amendments,  was  the  incapacity  of 
congress  to  destroy  personal  rights.  (3)  While  thus  disclosing 
the  immutability  of  Federal  and  state  sovereignties,  and  the 

one  side,  and  the  chance  of  good  to  be  stitntion  was  imperilled  in  Virginia ; 

expected  from  the  plan  on  the  other  T'  and  nothing  exhibits  more  clearlj  the 

(Ibid.  556.)    Jay  was  one  of  the  mem-  snperioritj  of  popular  instinct  as  a 

bers  of  the  New  York  convention  by  motire  power  to  political  speculation 

which  the   constitution  was  ratified,  than  the  fact  that  the  people  of  the 

and  united  with  Hamilton  and  Mailison  entire  ooontry,  north  as  well  as  south, 

in  the  preparation  of  the  Federalist ;  agreed  in  denouncing  such  a  cession. 

yet   Jay,   when    secretary  of   foreign  Congress    sullenly  receded,   and   the 

affairs,  urged,  with  the  assent  of  a  negotiations  were  abandoned.    Scareely 

majority  of  the  confederate  congress,  twelve  years  had  elapsed  before,  by 

at  the  very  period  when  the  constitu-  the  cession  of  Louisiana  by  Spain  to 

tion  was  before  the  states  for  conside-  France  and  then  by  France  to   the 

ration,  the  cession  of  the  control  of  the  United  States,  the  United  States  took 

Mississippi  River  to  Spain.     It  was  by  possession  not  only  of  the  Mississippi 

this  action  more  than  by  any  other  River,  but  of  the  Mississippi  Valley, 

cause  that  the  ratification  of  the  oon-  ■  Supra,  §§  134,  688. 
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limitation  of  legislative  power,  both  Federal  and  state,  time 
has  also  disclosed  the  self-developing  capacity  of  these  sove- 
reignties each  in  their  particular  spheres.  The  factors  remain 
constant  in  their  relations ;  each  of  them,  however,  grows  in  its 
department.  There  is  immutability  in  the  demarcation  of  these 
sovereignties;  there  is  notonly  mutability, but  perpetual  growth 
in  the  exercise  of  each  sovereignty.  There  is  nothing  strange 
in  this.  The  more  fully  the  coherence  of  men  in  society  is 
recognized  the  more  fully  is  recognized  the  self  developing 
power  of  each  individual  man.  So  it  is  with  the  coordinate 
sovereignties  existing  indissolubly  in  this  country.  There 
^^'nas  been  evolved,  for  instance,  in  the  people  of  the  states, 
taking  them  individually,  powers  not  conceived  of  at  the 
framing  of  the  constitution.  There  is  not  n  person,  no  matter 
how  obscure,  in  the  most  recently  settled  of  our  states,  who 
has  not  open  to  him  innumerable  avenues  of  activity  and  of 
happiness  which  were  unknown,  even  to  the  most  wealthy 
and  prosperous,  in  1787.  There  is  not  a  state,  no  matter  how 
recently  admitted  to  the  Union,  that  cannot  now,  through  its 
mines  or  its  crops,  move  the  markets  of  the  world  more  per- 
ceptibly than  could  the  whole  Union  in  1787.  And  there  is! 
not  a  state  whose  constitution  does  not  contain  general  powers 
of  legislation  which,  as  has  been  the  case  with  the  power  to 
establish  schools,  have  not  been  found,  as  time  flows  on, 
to  cover  multitudes  of  objects  which  were  not  thought  of 
when  the  powers  were  first  given.  And  eminently  has  this* 
been  the  case,  as  we  have  seen,  with  the  constitution  of  the 
United  States.  The  equipoise  between  state  and  Federal  sove- 
reignties continues  substantially  the  same,  yet  the  enumerated 
powers  of  the  Federal  government  include  a  multitude  of 
incidents  not  even  imagined  in  1787.'  The  post-boy,  passing 
twice  a  week  between  Boston  and  New  York,  has  been  sue- 
ceeded  by  railroad-trains  going  twice  a  day  between  New 
York  and  San  Francisco.  Lines  of  railroad  and  lines  of  ship- 
ping have  become  so  continuous  that  the  regulation  of  inter- 
national and  interstate  commerce  covers  now  the  land  as 
much  as  it  once  covered  the  sea.    The  words  "  new  states,"  in 

See  supra,  §  380. 
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the  clauBO  for  the  admisaion  of  "  new  ntates  into  the  Union,'* 
comprehended,  in  the  eyes  of  those  who  transcribed  it  in  tbia  '■ 
connection,  only  such  atates  as  should  be  framed  from  the  ter- 
ritory then  owned  by  the  existing  Union ;  it  now  compre- 
hends a  territory  mnch  larger  than  the  whole  of  that  Unioo 
as  it  then  existed.'  The  word  "treaty" comprehend*  the  pro- 
cess by  which  may  be  acquired  illimitable  territories  to  bt 
thus  carved  up  into  states.  The  word  "admiralty"  no  longer 
represents,  as  it  did  to  the  framers  of  the  convention,  and  as 
it  still  doca  in  England,  jarisdiction  over  the  high  seaa;  it 
now,  in  the  United  States,  takes  within  its  scope  lakes,  riverB, 
and  canals  wherever  interstate  or  foreign  commerce  extends.' 
The  growth  of  credit,  of  wealth,  and  of  population,  has  pot 
within  the  control  of  the  United  Slates  government  military 
resourcee  which,  now  that  they  bare  been  once  and  finally  dis- 
played, will  enable  it  not  only  to  preserve  hereafter  its  owu  ter^ 
ritory  intact,  but  to  defy  foreign  aggression.  Yet,  with  all 
this,  the  equipoise  remains;  the  states  retain  their  sovereignty, 
while  the  United  States  government  is  supreme  in  its  allotted  | 
sphere.  We  have  iu  this  the  combination  of  the  two  great 
factors  by  which  alone  can  stable  liberal  governments  be 
seeured.  The  first  of  these  is  the  guaranty  of  local  and  per- 
sonal liberty,  and  the  distribution  of  sovereignty  in  auch 
territories  as  tradition  or  policy  may  set  apart.  The  second  i» 
the  illimitable  evolution  of  power  by  the  several  possessors  of 
sovereignty  in  their  prescrihed  departments.*  In  this  way  the 
principles  vindicated  in  the  prior  pages  are  combined.  On  the 
oue  aide,  there  is  coastanoy  iu  the  relation  of  the  factors  of 
government ;  on  the  other  side,  the  powers  of  these  &cton 
are  evolved  by  the  silent  and  spontaneoaa,  yet  salatary  and 
potent,  action  of  the  people  applying  their  capacities  to  their 
opportunities.* 

■  Supra,  i  4S2.  *  Si^a,  H  14-17.     At  to  ertli  eoa- 

■  See  lupra,  S  G23.  lequent  on  distDTbanoe   of    oonatita- 
*  See  mtpro,  $  380.  tional  eqnipoUe,  see  nipra,  i  377- 
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STATUTES. 


Statutes  are  at  oommon  law  public  or 
private,  §  598. 

Statutes  classified  as  enabling,  enlarg- 
ing, restraining,  and  disabling,  § 
599. 

And  so  as  declaratory  or  corrective  ;  as 
penal  or  remedial ;  as  imperative  or 
directory,  §  600. 

Legislative  functions  cannot  be  trans- 
ferred to  people ;  otherwise  as  to 
special  matters  calling  for  popular 
advice,  §  601. 

Statutes  take  effect  from  day  of  execu- 
tive approval,  §  602. 

Statutes  must  follow  constitutional 
limitations  as  to  entitling,  as  to 
cumulation,  and  as  to  enactment,  § 
603. 

Construction  to  be  distinguished  from 
interpretation,  §  604. 

In  this  country  construction  modified 
by  the  existence  of  constitutional 
limitations,  §  605. 

Presumption  in  favor  of  constitu- 
tionality, §  606. 

Statutes  may  be  unconstitutional  in 
part,  §  607. 

Injustice  and  impolicy  no  ground  for 
avoiding  statute,  §  608. 

Rights  not  to  be  taken  away  except  by 
express  enactment,  §  609. 

Statutes  not  to  be  construed  as  retro- 
spective, §  610. 

Motives  of  legislators  not  admissible, 
but  meaning  to  be  gathered  from 
words,  §  611. 
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And  from  national  antecedents  and 
conditions,  §  612. 

Authoritative  exposition  to  be  followed, 
§  613. 

Literal  meaning  when  reasonable  to  be 
taken,  §  614. 

When  construction  is  in  doubt,  the 
fairest  and  most  beneficial  preferred, 
§  615. 

Common  law  and  other  statutes  to  be 
taken  into  consideration,  §  616. 

Common  law  may  help  out  statute,  § 
617. 

Penal  statutes  to  be  strictly  construed, 
§  618. 

So  of  grants  of  franchises,  §  619. 

Prohibition  implies  penalty,  and 
penalty  prohibition,  §  620. 

Titles  may  explain  object,  §  621. 

Preamble  not  conclusive,  §  622. 

Repeal  of  prior  statutes  may  be  im- 
plied as  well  as  express,  §  623. 

Statutes  may  become  obsolete,  §  624. 

Codes  or  statutes  may  absorb  prior 
statutes  or  common  law,  §  625. 

Statutes  may  be  cumulative,  §  626. 

At  oommon  law  repeal  of  repealing 
statute  revives  original  statute,  § 
627. 

When  clauses  conflict,  last  clause  is 
operative,  §  628. 

Division  in  sections  hi^  no  logical 
effect,  §  629. 

Statutes  depend  on  judiciary  for  recog- 
nition, for  comprehension,  for  appli- 
cation, and  for  enforcement,  §  630» 
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g  698.  Btatutbs,  at  coniinon  law,  are  either  public,  relatiDg 
stfttutMare  ^^  matters  coDcerning  the  pablic  generally,  or 
u  *^dS[h^^  private,  concerning  exclnsivelj  private  interest.^ 
paUkor  The  distinction  is  principally  of  interest  fronoithe 
^  fact  that  by  the  old  law  the  courts  took  judicial 

notice  of  pablic  but  not  of  private  statutes.  In  England  the 
')iji£4iBtinction  has  been  done  away  with  by  the  act  of  18  and  14 
Vict.,  c  21 ,  which  provides  that  after  1850  all  statutes  are  to 
be  regarded  as  public*  and  are  to  be  judicially  noticed,  unless 
the  contrary  be  therein  expressly  declared.  By  the  old  law, 
also,  a  distinction  was  taken  to  the  effect  that  a  private 
statute  does  not  bind  strangers,  whereas  a  public  statute 
binds  all  the  world,  and  this  is  declared  by  Chancellor  Kent 
to  be  *^  a  safe  and  just  rule  of  construction,"*  and  the  distinc- 
tion has  been  adopted  in  New  York."  It  has  also  been  held 
that  private  statutes  must  be  specially  pleaded,  which  is  not 
the  case  with  public  statutes.  But  in  jurisdictions  where  all 
statutes  are  held  to  be  public  these  distinctions  vanish ;  and 
they  have  been  held  not  to  exist  in  cases  where  statotee,  nomi- 
nally private,  are  made  by  their  terms  to  affect  the  community 
generally.* 


«  Supra,  §  13. 

'  Kent^s  Com.,  i.  466 ;  Luoy  v.  Le- 
vington,  1  Vent.  176. 

*  Jackson  t;.  Catlin,  2  Johns.  48 ; 
8  Johns.  520;  McKinnon  v.  Bliss,  21 
N.  Y.  206 ;  supra,  §  13. 

*  Ediuhnrgh  R.  R.  v,  Wanchope,  8 
CI.  &  F.  710.  That  a  state  statute 
legalizing  elections  held  by  the  voters 
of  a  county  as  to  liability  on  negotiable 
bonds  is  public,  and  therefore  need 
not  be  specially  pleaded,  see  Unity  r. 
Burrage,  103  U.  S.  447.  As  to  judicial 
notice,  see  Whart.  on  £v.,  §§  216et8€g, 

**  Private  acts,"  says  Mr.  Sedgwick 
(Stat.  Law,  p.  27),  **do  not  bind  or 
conclude  third  parties  or  strangers; 
and  they  are  not  bound  to  take  notice 
of  a  private  act,  though  there  be  no 
general  saving  clause  of  their  rights. 
Lucy  V,  Levington,  1  Vent.  175 ;  Kent 
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Com.,  J.  P.,  459 ;  Dwarris,  ▼ol.ii.p.471 ; 
Barington's  Case,  8  Rep.  1366  ;  Jackson 
Catlin,  2  Johns.  48 ;  S.  C,  8  Johns.  520. 
In  England  it  is  held  that  words  of  i 
statute  applying  to  private  rights  do  nol 
affect  those  of  the  crown.  This  princi' 
pie  is  well  established,  and  la  there  con- 
sidered indispensable  to  the  seonrity  oi 
the  public  rights.  It  has  been  reoog- 
nixed  also  in  this  country ;  and  on  thii 
ground  it  was  held  in  PennajWania  in 
regard  to  Windmill  Island  in  the  Dela- 
ware  River  opposite  Philadelphia, 
though  it  was  claimed  under  a  legisla- 
tive grant,  that  as  the  rights  of  th< 
commonwealth  were  not  ceded  by  th< 
act,  no  title  was  acquired  as  againal 
the  state.  Jones  v.  Tatham,  20  Penn< 
R .  398.  But  in  this  country  generally, 
I  should  doubt  whether  this  oonatruo- 
tion  could  be  safely  assumed  as  a  nni* 


0- 
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§  599.  Statutes,  also,  are  divided  into  enabling,  enlarging 
restraining,  and  disabling.*     An  enabling  statute  is 
one  giving  power;  an  enlarging  statute  one  extend-  tion  of 
ing  power  already  given;   a  restraining  statute  is   ewibi^gr 
one  limiting  power;  a  disabling  statute  is  one  by   enlarging, 
which  power  is  taken  away,  or  its  existence  extin-  in^,  or  dis- 
guished.     It  is  obvious  that  this  division,  instead    *    °^* 
of  exhausting  the  category  of  statutes,  merely  enumerates  the 
characteristics  of  certain  statutes,  leaving  others  undesignated. 

§  600.  Nor  is  the  division  into  statutes  declaratory,  penal, 
and  remedial  more  satisfactory.     A  declaratory  stat- 
ute is  one  which  declares  the  common  law,  and   de^urotory 
which  in  no  way  undertakes  to  modify  that  law.   prcorrec- 

.  .  .       -n  tive;  as 

Such  statutes,  it  is  said,  are  less  common  in  Eng-  penal  or 
land  in  late  years  than  they  were  in  former  years,  as  impera 
In  this  country  they  are  not  uncommon  in  cases  in  ^*v®ordi 
which,  some  doubt  existing  as  to  what  the  law  is,  the 
legislature  undertakes  to  clear  that  doubt  by  passing  a  declar- 
atory statute,'  and  under  this  head  may  be  mentioned  statutes 
to  clear  clouds,  to  use  the  common  designation,  from  titles. 
Statutes  not  distinctively  declaratory  may  be  termed  **  cor- 
rective," or  "  innovative."*    A  penal  law  is  one  imposing  a 

yersal  rule Where   the  power  is  turned  to  new  sabjeots,  and  a 

terms  of   an   act  are    sweeping    and  law  is  enacted  in  regard  to  them,  de- 

universal,   I  see  no  good  reason  for  fining  rights  or  imposing  prohibitions 

excluding  the  government,  if  notspeci-  which  are  new  to  the  statute  book,  it 

ally  named,  merely  because  it  is  the  often  becomes  a  question  whether  the 

government.*'  new  law  is  declaratory  of  the  old,  or 

^  Steph.  Com.,  8th  ed.,  i.  70.  whether  it  is  intended  to  introduce  any 

*  That  such  statutes  cannot  change  new  principle.  In  this  latter  case,  a3 
the  law  as  to  vested  rights,  see  aupra^  I  have  said,  for  want  of  a  settled  ter- 
§§  478  et  seg.  minology,  I  call  it  innovating.    Thus, 

*  Mr.  Sedgwick  (Stat.  Law,  28)  uses  for  instance,  to  give  an  idea  of  a  de- 
the  term  **  innovating"  as  descriptive  of  claratory  act,  an  old  English  law,  25 
laws  that  are  not  declaratory.  **  It  will  Edward  III.  2,  De  natis  ultra  mare,  re- 
be  borne  in  mind,"  he  says,  '*  that  cites,  *  Because  that  some  people  be  in 
the  earliest  legislators  found  a  great  doubt  if  the  children  born  in  parts  be- 
body  of  law  established  under  cover  yond  the  sea,  out  of  the  allegiance  of 
and  color  of  custom.  Such  rules  are  England,  should  be  able  to  demand 
now  growing  up  every  day  around  us.  inheritance  within  the  same  allegi- 
When  the  attention  of  the  law-making  anoe  or  not,'  and  then  goes  on  to  en- 
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§  600.]  COHHXNTAKTES  OB  LAIT.  [CHIP.  TIL 

penalty.'  Remedial  statutes  are  etatutes  nndertaking  eitber 
to  remove  some  liardship  in  the  existing  law  or  to  correct  somo 
defect  in  its  structure.  But  not  only  are  there  many  stfttntes 
wbich  do  not  fall  under  any  one  of  these  divisions,  but  no 
one  of  them  is  exclusive  of  the  othera.  A  declaratory  Btattit«, 
as  is  the  statute  in  Pennsylvania  dividing  murder  into  de- 
grees, may  be  declaratory  in  stating  what  the  legtslaton 
believe  the  old  law  to  be,  remedial  in  correcting  thnt  law,  and 
penal  in  imposing  a  punishment  either  the  eame  or  diflerent 
from  that  the  old  law  imposed. — Director}/  statutes,  or,  to 
speak  more  jirecisely,  directory  clauses  in  statutes,  are  clauses 
wliich  are  regarded  as  merely  indicating  the  mode  of  a  pro- 
cedure or  prescribing  penalties  for  tbe  non -purs nance  of  such 
mode,  without  making  invalid  the  procedure  if  not  conducted 
in  the  way  indicated.  "  The  general  rule  is,  that  tbe  pre- 
scriptions of  a  statute  relating  to  the  performance  of  a  public 
duty  are  so  far  directory,  that  thougli  neglect  of  them  may 
be  punishable,  yet  it  does  not  att'ect  the  validity  of  the  act* 
done  under  themj  as  in  the  case  of  a  statute  requiring  an 
officer  to  prepare  and  deliver  a  document  to  another  officer, 
on  or  before  a  certain  day."*  Imperative  (or  mandatory)  statutes, 

■ct  that  tbe  obildran  o(  sabjeot*  bom  plain  donbti  in  preTioaa  Btatatoiy  pro- 

abroad  b«  deemed  liege  sabJeoU  ol  the  Tiaiona,  and  they  ara  than  what  th* 

BngliBh  crown.     And  It  bai  been  held  old  writera  OD  the  Bomau  law  called 

that  this  does  not  ettabllah  anj  new  acts  ol  autheDtlo  fnterpretstioD." 

rnle,  bnt  that  the  aot  was   merely  a  That  the  legiilatnte  has  no  power  to 

declaratory  atatute,  and  that  tbe  rule  declare  the  meaning   of   an   esiating 

waa  the  aame  at  oommon  law  ;  Dyen'a  atatute,  so  aa  to  affect  Tested  righta, 

Repoita,  224  a,-   Bacon  v.  BaooD,  Cro.  aeePeoplen.  SnperTiaora,  18N.  Y.434; 

Car.  601  ;  Doe  dem  Thomas  p.  Acklam,  ReUer  v.  William  Tell  Aa.,  39  Penn. 

2  B.  &  Cres.  779 ;  Ljnoh  v.  Clarke,  1  St.  137 ;  Trask  v.  Oreen,  9  Mich.  3SS, 

Bandr.  Ch.  B.  683,  660;  2  Kent,  Com.,  366;  but  see  Savings  Bank  e.  Allen,  2S 

GO,   fil.      Deolaratorj   acts,   aays   Hr.  Conn.  97 ;  Tilftird  r.  Ramsey,  43  He. 

Dwarria,  vol.  ii.  p.  43,  are  made  when  410.     That   a   declaratory  resolation 

the  old  ODBtom  ol  the  kingdom  is  al-  cannot  give  a  binding  ooustmction  to 

most  fallen  into  disnse,  or  become  dia-  the  oonstitntton.  Me  Calhonu  c.  ICcLen- 

pntable,  in  which  oosh  the  parliament  don,  42  Qa.  40B. 

thinks  proper  in  perpetnam  rei  testi-  ■   That   penal    lawa    an  oonBtroed 

moninm,  and  for  avoiding  all  donbta  strictly,  see  in/ra.S  618. 

and  difflcaltiea,   to  declare   what  the  *  Sweet's  Law  Die,  oitiag  Uaxwell 

oommon  law  ii  and  ever  hath   been,  on  StatatM,  330. 
I>ac]aratory  acta  are  also  paued  to  ex- 
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on  the  other  hand,  are  statutes  making  a  particular  mode 
essential  to  the  validity  of  the  procedure.^  And  as  impera- 
tive have  been  construed  the  series  of  constitutional  and 
statutory  provisions,  to  be  hereafter  noticed,  prescribing  certain 
forms  as  essential  to  valid  legislation.'  Whether  a  statutory 
provision  is  imperative  or  directory  is  to  be  determined  :  (1) 
from  the  general  structure  of  the  statute,  and  (2)  from  the 
object  which  the  statute  is  designed  to  effect.  If  this  ob- 
ject be  one  involving  questions  of  morals  or  public  policy, 
then  its  prescriptions,  the  construction  being  in  other  respects 
doubtful,  are  to  be  regarded  as  peremptory.  It  is  to  be  ob- 
served, also,  that  a  statute  may  be  peremptory  in  one  relation 
and  directory  in  another,  as  is  the  case  in  respect  to  the  sta- 
tutes prescribing  certain  forms  for  the  marriage  ceremony. 
The  omission  of  these  forms,  in  those  states  where  they  are 
regarded  as  simply  directory,  though  exposing  the  parties 
concerned  in  the  omission  to  a  suit  tor  penalties,  docs  not  in- 
validate the  marriage.  The  most  difficult  questions  in  this 
line,  however,  are  those  which  arise  when  a  statute  provides 
that  a  certain  act  "  shall"  be  done  by  courts,  executive,  or 
other  government  functionaries.  Perhaps  the  conflict  in  the 
cases  may  be  reconciled  by  assuming  that  when  the  legislature 
deals  with  executive  or  judiciary,  which  are  coordinate  powers, 
"  shall"  is  to  be  regarded  as  directory,  while  it  may  be  re- 
garded as  imperative  when  addressed  to  functionaries  sub- 
ordinate to  the  legislature.* 

'  Wilberforce  on  Stat.,  193  ;   Sedg-  several  years,  and  none  of  them  had 

wick  on  Stat.  Law,  316-318.  been  re-elected  within  a  year.      The 

•  Infra,  §  603.  king's  bench  held  the  election  void ; 

•  Supra,  §  388  ;  Wilberforce  on  Stat.,  but  upon  error  in  the  exchequer  oham- 
194  et  seq,,  where  the  question  is  dis-  ber  and  two  solemn  arguments  the 
cussed  ;  and  see  Norwegian  Street,  in  judgment  was  reversed,  and  the  words 
re,  81  Penn.  St.  349;  Ah  Fook,  ex  parte,  **annuatim  eligend'*  were  held  to  be 
49  Cal.  402.  directory  only  ;  and  the  reversal  was 

In  an  early  English  case,  it  appeared  affirmed  in  parliament.  Foot  r.  Prowse, 

that  the  mayor  of  a  town  was  to  be  Mayor   de    Truro,    Strange,    625,    11 

chosen  out  of  the  aldermen  who  were  George  I.      In   R.   v.   Corporation    of 

''annuatim  eligend,"  but  it  also  ap-  Durham,  10  Mod.  146,  147,  the  court 

peared  that  the  aldermen  present  at  said    that    though  a    town  clerk  be 

the  mayor's  election  had  been  in  office  annuatim  eligibilis,  he  remains  town 
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§601.  When  the  constitution  of  a  state  deposits  the  law* 
making  function  in  the  lianda  of  a  legialature,  the 
Le?i«^"'o  legislature  can  no  more  transfer  this  fanetion  to 
catinttb?  the  people  as  a  hotly  than  it  can  to  the  executive.' 
tfTptiwi";  Hence  it  has  been  frequently  helO  that  it  ia  nncon- 
Btitutional  for  the  legislature  to  leave  to  popular 
vote  matters  which  it  is  incumbent  on  itself  to  ilis- 
CQBS  and  decide.'  T^o  department  of  government 
can  be  permitted  in  this  way  to  divest  itself  of  il> 
distinctive  duties.*  On  the  other  hand,  when  the 
opittion  of  a  particular  community  is  an  important  factor  in 
determining  the  propriety  of  a  proposed  law,  there  la  no 
good  reaeon  why  an  election  should  not  be  had  for  the  pur- 
pose of  ascertaining  what  such  opinion  is.'   This  id  peculiarly 


matlara 

popuutr 
ftdvlot. 


ol^rk  after  the  jear,  and  atitll  another 
be  clM9«n  1   but  ir  he  bad   haea  uiigi- 


biUs 


would  have  expired  at  the  end  of  thu 
yelij  snd  see  H.  v.  Loidul.i.  1  Burr. 
445;  fialHi'dCls  <;.  Daat,  1  JiKOli.  SVi. 
Aa  tD  the  different  effect  of  Rffirmative 
or  negatirb  words  in  making  a  stat- 
ute itnperatiTS  or  direotorj,  may  bs 
consulted  Savage  el  at.  v.  WaUhe  et  of., 
26  Alabama,  S19  ;  Rex  t>.  JnsUees  of 
LeicMter,  7  B.  4  C.  8;  8.  C,  8  D.  & 
R.  7T2. 

In  determining  theqneBtion  between 
a  difpotorj  and  imperatire  (or  manda- 
tor}') conatTDotion,  two  opposite  ex- 
tremes are  to  be  avoided.  On  the  one 
side,  we  are  not  Jnatifled  bj  declaring 
a  lav  diceotorj,  in  atriklng  at  the  ol)- 
jpol  at  the  law.  "I  am  not  very  well 
ealisBed  with  the  anmmary  mode  ot 
getting  rid  of  a  Btatntory  proviBion,  by 
calling  it  directory,"  aaya  Hnbbard,  J., 
in  tlie  BDpreme  ooartot  Vermont.  "If 
one  poaltive  reqalrement  and  proviaion 
of  a  Btatnte  may  be  avoided  In  that 
way,  1  see  no  reaton  why  another  may 
not."     Briggs  d.  Georgia,  IS  Verm.  61, 
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72.  On  Ibe  other  aide,  we  must  r*> 
meiiib«r  that  bj  treating  a  law  ai 
mandntorjr,  we  may  be  sacrificing  Uit 
Teftl  to  the  fenn&I  object  of  the  law. 

'  5»/™,  5  394. 

'  sJlgwidk,  Stat.  Law,  lU-i ;  fiMU 
V.  Parker,  2S  Vt.  3G7  ;  Barto  b.  Hin- 
rod,  4  Seld.  483 ;  Bank  of  Roma  «. 
Rome,  18  N.  T.  38 ;  Clarke  v.  Roches- 
ter, 24  Barb.  448 ;  Morgan  e.  Plank 
Road,  2  Dntoher,  99  ;  Com.  v.  Painter, 
10  Penn.  St.  214 ;  People  b.  Colliiu,  S 
Mich.  343 ;  Peck  v.  Weddell,  17  Ohio 
St.  271  ;  Smith  v.  JaneaTllle,  28  Wiao. 
291 ;  State  e.  Field,  17  Ho.  S29,  This 
hai  been  held  aa  to  general  schod 
laws,  Thome  n.  Cramer,  li  Barb.  113; 
Barto  V.  Himrod,  4  Seld.  4S3 ;  and  to 
general  excise  laws,  Parker  v.  Com.,  C 
Barr,  G07;  and  see  Petition  of  Fifty 
Taxpayers,  2S  Pitts.  L.  J.  146. 

■  Sapra,  S  394 ;  Parker  v.  Com.,  C 
Barr,  M)7;  Meahmeiero.  State,  11  Ind. 
482;  People  r.  Salomon,  46  111.333; 
Wall,  atfKirf<,48Cal.279. 

<  State  e.  Wilcox,  42  Conn.  364; 
Locke's  App.,  72  Penn.  St.  491 ;  Aa- 
dersoo  v.  Com.,  13  Bosh,  48S. 


CHAP.  VII.]  STATUTES.  [§  601. 

'\ 

the  case  when  the  question*  is  whether  a  municipal  corp^•a- 
tion  should  be  permitted  to  authorize  a  certain  loan  ;*  or  to 
adopt  certain  police  restrictions.^  It  has  also  been  held  that 
the  legislature  can  leave  it  to  the  people  distinctively  inter- 
ested to  decide  whether  there  shall  be  a  school  law  in  a  par- 
ticular district ;'  or  whether  a  county  seat  is  to  be  changed;* 

or  a  district  be  divided  or  consolidated.*    And  it  has  even 

• 

been  held  that,  on  matters  relating  to  the  state  as  a  whole, 
the  opinion  of  the  people  of  the  state  can  be  taken  when  such 
an  opinion  is  an  important  element  in  determining  the  pro- 
priety of  such  legislation.*  Thus,  when  the  question  is 
whether  a  constitutional  convention  shall  be  called,  it  is  not 
unusual,  even  where  the  constitution  in  force  contains  no 
such  provision,  to  appeal  to  the  people  for  a  vote  to  determine 
as  to  the  calling  of  such  a  convention.^  But  the  prevailing 
opinion  is  that  the  question  whether  the  sale  of  spirituous 
liquors  should  be  prohibited  or  licensed,  is  one  which  is  to  be 
determined  by  considerations  of  which  the  legislature  is  the 
proper  judge,  and  which  should  not  be  submitted  to  the 
people.*  Nor  can  the  question  of  the  repeal  of  a  general  law 
be  submitted  to  popular  vote.* 

>  Call  V,  Chadbourne,  46  Me.  206;  to  the  second  edition  of  Sedgwick  on 

Starin  r.  Genoa,  23  N.  Y.  439 ;  State  Damages,  p.  135 :   **  Statutes  creating 

o.  Wilcox,  45  Mo.  458.  municipal    corporations,   or  imposing 

'  Dalbj  V.  Wolf,  14  Iowa,  228.  liabilities  upon  municipalities,  or  au- 

•  Bull  V.  Read,  13  Gratt.  78.  thorizing  municipalities  to  incur  debts 
<  Com.  V.  Painter,  10  Penn.  St.  214.  and  obligations,  or  to  make  improve- 
'  People    V.  Reynolds,   5  Gilm.   1 ;  ments,  maj  be  referred  to  the  popular 

Smith  V.  McCarthy,  56  Penn.  St.  359 ;  vote  of  the  districts  immediately  af- 

People  V.  Nally,  49  Cal.  478 ;  see  State  fected  ;  in  other  words,  the  people  of 

V.  Elwood,  11  Wise.  17.  such  districts  may  decide  whether  they 

•  Bull  V.  Read,  13  Gratt.  78.  will  accept  the  incorporation,  or  will 
7  Supra,  §§  368-9.  assume  the  burdens.     This  doctrine 

•  Parker  r.  Com.,  6  Barr,  507 ;  Rice  may  be  considered  the  settled  law  of 
V.  Foster,  4  Harr.  (Del.)  479  ;  Mesh-  the  whole  country,  and  the  same  prin- 
meier  v.  State,  11  Ind.  482  ;  though  ciple  has  frequently  been  applied  in 
see,  contra,  Hammond  v.  Haines,  25  the  case  of  other  and  similar  local 
Md.  541.  measures.    Bank  of  Rome  v.  Rome,  18 

»  Parker  V.  Com.,  6  Barr,  507;  State  N.  Y.  38;  Starin  v.  Genoa,  23  N.  Y. 

V.  Weir,  33  Iowa,  134.  439  ;  Clarke  v.  Rochester,  28  N.  Y.  605 ; 

On  the  question  in  the  text  we  have  Bank  of  Chenango  v.  Brown,  26  N.  Y. 

the  following  note,  by  Prof.  Pomeroy,  467 ;  Corning  v.  Greene,  23  Barb.  33 ; 
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§  602.    In  England  a  statute  gOM  into    operBtion,  onlew 
there  be  aome  otber  reatriction,  at  the  time  it  re- 

Btatutea  ,  .       ,  '        ,  , 

o|w™te         ceives  the  sovereign  a  aaaent,'     In  this  country  the 

iiM^aMd     time  of  Buch  operation  varies  with  the  limitations 

uEuon*"'      of  the  constitution.     Under  the  constitution  of  the 

OrODt  I'.  Courier,  24  Barb.  232 ;  Rob-  Sed  towns  or  districts,  CommanTcslik 

inson  i:  BidweU,  22  Cal.  379  ;  Hobart  t>.  Judges,  S  Vena.  St.   391 ;   C«)l  r. 

D.  Buperviaora,  IT  Cal.  23  ;   Williams  Chadbourua,  46  Me.  206 ;  for  the  dirj. 

II.  Cammack,  27  Uisa.  209;  Alcorn  i'.  sion  i^r  A  county  or  town,  Peoplrr.Rrr- 
Himer,  3S  Miss.  GB2 ;  Call  ■■■  Chad-  nolds,  5  Qilm.  1 1  for  a  tax  to  be  Uid 
bourue,  46  He.  206  ;  Stats  v.  Wilcox,  upon  a  district  for  the  pnrpoae  at  ca»- 
4B  Mo.  4I>8  ;  Stale  v.  Scott,  IT  Mo.  G21 ;  strncling  levees,  Aloom  it.  Camer,  3> 
Smith  V.  UcCarthj,  56  Peon.  St.  3^9 ;  HiMS.  652. 

Commonwealth   v.   Fainti^r,   10   Peun.  "A  license   law   depending   for  ill 

St.  214 ;  San  Antonio  v.  Jones,  26  Tex.  going  into  effect  in  siij  count;  npon  Ib« 

19;    LouisTille  R.   R.  r.   Davidson,  1  popDiar  vote  of  snob  county  is  inTilid. 

Sneed,  63T ;    Stale  i:  O'Neil,  24  WU.  State  v.  Swiaher,  17  Tex.  411 ;   riw- 

14fl  ;  Gotten  o.  SioQ  Co.,  6  Flor.  810.  brick   r.   Stale,   S   Clarke   (la-),  491 ; 

"A  law  establishing  free  schoola  In  a  Parker  v.  Commoawealth,  G  Penn.  St. 

particular  district,  made  to  depend  as  GOT:  Btcei'. Foster, 4  Ilarr.  (Del.)  179; 

to  iU  going  into  effect  on  the  vote  of  State  o.  Weir,  33  Iowa,  134;  and  Um  | 

Buoh  dlgtriot,  was  npbeld  in  Bull  v.  same  where  the  vote  was  to  be  by  town*.  ' 

Read,   13  Oratt.   TS.      The  Bamo  doc-  Meahroeier  f.  State,  11  Ind.  4S2;  Maiie 

trine  baa  Iweii  held  of  an/  luca)  law.  v.  State,  4  lad.  342  ;  bat  see  lIaniiu>>Dd 

Hobart    e.   Supervisors,   IT    Cal.   23;  .■.  Hainea  (25  Md.  Ml),  where  asUtute 

Peoplf^,  CI  rel.  Wilson,  f.  Salomon,  51  allowing  a  particular  municlpalilv  to 

III.  38.  Aiid  even  of  a  law  affecting  detenniueby popnlarvolewhelbereuoh 
the  wliole  state.  Smith  i-.  Janeaville,  licenses  should  be  granted  therein  wu 
26  Wis.  291.     An  act  amending  a  city  sustained. 

charter,  and  going  into  effect  as  a  whole  "Where  the  constitntion   provided 

independently  of  assent,  but  requiring  that  places  far  holding  courts  should 

assent  as  to  certain  sections  before  they  be  '  provided  by  law,'  and  the  legisli- 

were  to  be  acted  upon,  is  valid.    Clarka  ture  esooted  that  they  shoald  be  h«ld 

u.  Rochester,  2S  N.  Y.  605  ;    24  Barb,  at  the  county  seal,  and  then  gave  the 

446.  counties    the    power   to  chouae    their 

"A/orfiori,  a  grant  of  power  to  do  cor-  county  seats,  this  was  hali   ta  be  in 

tain  acta  upon  obtaining  the  consent  compliance  with  the  oonstitntion.   Up- 

of  specified  persons,  is  valid.    Morgan  bam  v,  Snpervisora,  8  Cal.  378. 

L'.  Monmouth  I'l.  R.  Co.,  2  Dutch.  99.  "A  statute  submitting  to  the  people 

The  fulloning  are  instances  in  whiah  of  several  municipalities  the  question 

Htatutes,   providing    for  a   submission  whether  they  shoald  l>e  consolidated 

(o  the   popular  vote  of  the  localities  is  valid.    Smith  c.  M'Carthy,  5ti  Penii. 

affected,  have   been   sustained :     Pro-  St.  35R." 

viding  for  the  change  and  location  of  a  >  This  is  ander  33  Oeo.  III.  a.  13 ; 

county  seat.  Commonwealth  i:  Painter,  Atty.-Oeu,  o.  Famther,  1  Bro.  C.  C. 

10  Penn.  St.  214 ;  for  the  uniting  speci-  409. 
T2& 


CHAP.  VII.]  STATUTES.  [§  603. 

United  States  a  statute  takes  effect  from  this  time  it  is  signed 
by  the  president ;  or,  in  case  of  a  veto,  on  its  passage  by  the 
requisite  constitutional  majority ;  or,  in  case  of  a  veto  not 
being  sent  in  and  want  of  signature,  ten  days  after  the  passage 
of  the  bill.*  If,  however,  congress  adjourns  before  the  expi- 
ration of  the  ten  days  after  the  passage  of  the  bill,  then  it 
fails  to  be  a  law  unless  signed.*  In  many  states  there  are 
similar  limitations.  But  in  other  states  a  statute  does  not 
take  effect  until  its  publication. — Supposing  there  is  no  con- 
stitutional nor  statutory  limitation,  the  prevalent  opinion  is 
that  a  statute  takes  effect  from  the  beginning  of  the  day  in 
which  it  receives  the  executive  sanction  f  or,  under  the  Fed- 
eral and  most  state  constitutions,  at  the  expiration  of  ten 
days  from  its  passage,  unless  congress  has  intermediately 
adjourned.  But  when  the  question  arises  as  to  whether  a 
statute  affects  an  act  committed  on  the  same  day,  it  is  admis- 
sible to  prove  by  parol  what  was  the  hour  when  the  statute 
actually  took  effect.*  In  several  jurisdictions,  however,  pro- 
visions exist  specifying  the  period  at  which  statutes  go  into 
operation.* 

§  603.  Of  recent  years  additional  checks  on  legislation  have 
been  introduced  by  constitutional  limitations  de-   ^^  ^  ^ 

•^  Statutes 

Signed  to  prevent  improvident  legislation.*  These  mustfoiiow 
checks  may  be  classified  as  follows : —  tionai  iimi- 

»  See  supra,  §§  398,  512 ;  The  Brig        »  That  the  Federal  courts  wiU  follow 

Ann,  1  Gall.  62,  is  an  illustration  of  the  in  such   matters  the  construction  of 

hard  way  this  rule  sometimes  works.  state  courts,  see  supra,  §  382  ;  and  see 

>  A  bill  becomes  a  law  in  Illinois  if  Montclair  i\  Ramsdell,  107  U.  S.  147  ; 

signed  bj  the  governor  after  the  ad-  Read  t\  Plattsmouth,  .107  U.  S.  568 ; 

journment  of  the  legislature,  although  Oregon  Co.  v.  Rath  burn,  5  Sawjer,  32 ; 

the  legislature  had  adjourned  sine  die  Sackett,   etc..   Streets,   74  N.   Y.  95 ; 

before  such  signature.     Seven  Hickory  One  Hundred  and  Thirty-eighth  Street, 

V.  Ellery,  103  U.  S.  423.  in  re,  60  How.  (N.  Y.)  Pr.  290  ;  Payne 

•  Matthews  v,  Zane,  7  Wheat.  167  ;  v,  Mahon,  41  N.  J.  L.  292 ;  Union  Pass. 

Lapeyre  v.  U.  S.,  17  Wall.  191 ;  Taylor  R.  R.  Appeal,  81*  Penn.  St.  91 ;  Kel- 

o.  State,  31  Ala.  383 ;   see  Barry  v.  ler  v.  State,  11  Md.  525 ;  Dorchester 

ViaH,  12  R.  I.  18.  Co.  v.  Melkins,  50  Md.  28  ;  State  v. 

«  Gardner  v.  Collector,  6  WaU.  499;  Fox,  51  Md.  412  ;  Luehrman  v.  Taxing 

Wynne,  in  re,  Chase,  Dec.  227  ;  Rich-  Dist.,  2  Lea  (Tenu.),  425  ;  St.  Louis  v. 

ardson,  in  re,  2  Story,  571.  Green,  7  Mo.  App.  468  ;  Hill  v.  Deoa- 

s  Cooper  v.  Curtis,  30  Me.  488  ;  Barry  tur,  22  Ga.  203  ;  King  v.  Banks,  61  Ga. 

V,  Viall,  12  R.  I.  18.  20 ;  Weaver  v.  Lapsley,  43  Ala.  224 ; 
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§  603.]  COMMENTARIES  ON  LAW.  [CHAP.  VIL 

uuonj»a8to  ^1)  Thosc  requiring  that  the  title  should  designate  the 
to  curauia-  character  of  the  biU^  arul  that  only  one  object  shall  be 
uTcnacu**  einbracedina  bill. — ^Under  such  limitation,  sections 
mcnt.  in  a  bill  which  are  foreign  to  the  subject  embraced 

in  the  title  may,  in  some  jurisdictions,  be  rejected  as  not  con- 
stitutionally passed.  But  a  general  designation,  if  fair,  will 
be  sufficient.*  When  the  constitution,  also,  is  in  this  respect 
merely  airectory,  indicating  a  mode  of  action,  this  does  not 
render  void  statutes  not  following  its  prescription ;'  though  it 
is  otherwise  where  the  provision  is  peremptory  and  prohibitive.' 
Whether  when  clauses  are  introduced  into  a  bill  which  are 
not  designated  by  the  title  they  vitiate  the  clauses  properly 
designated,  depends  in  part  on  the  terms  of  the  constitutional 
limitation,  in  part  on  the  connection  of  the  undesignated  with 
the  designated  clauses.  If  tbey  qualify  essentially  the  desig- 
nated clauses,  then  the  whole  bill  falls.  If  they  do  not,  but 
the  bill  is  divisible,  then  the  designated  clauses  may  be  sus- 
tained while  the  other  clauses  drop.^ 

Moore,  ex  parte ^  62  Ala.  474;  Burling-  Const.  Lim.,  4th  ed.,  pp.  97,  99,  172, 

ton  R.  R.  V,  Saunders  Co.,  9  Neb.  507  ;  183. 

Klein  v.  Kinkead,  16  Nev.  194.  *  Unity  v.  Burrage,  103  U.  S.  447; 

>  Infra,  §  621.  Nat.  Bank  of  Chester  v.  Chester,  14 

«  State    r.    Covington,    29    Oh.    St.  Fed.  Rep.    239  ;    Sweet  v.   R.    R.,    79 

102;     Boston   Mining    Co.,    in    re,    51  N.  Y.  293;  Middletown,  ex  parte,   82 

Cal.  G24;  Pirn  v.  Nicholson,  6  Oh.  St.  N.   Y.  202,  Bernstein,   in  re,   3  Redf. 

176.  (N.  Y.)  20;  Allegheny  Home's  App., 

•  See  cases  cited   supra ;  Cannon  v.  *J1   Penn.  St.   77  ;    Allegheny   City  r. 

Hemphill,  7  Tex.  184  ;  Marion  Co.  r.  Moorehead,  80  Penn.   St.    118  ;  Dew- 

Winkley,  29  Kan.  36,  and  summary  of  hurst  v,  Allegheny,  95  Penn.  St.  437; 

cases  in  article  by  Judge  Rose,  in  Am.  People  v.  Father  Mathew  Soc.,  41  Mich. 

Law  Kev.,  July  and  Aug.  J883.     As  67  ;  Allen  u.  Hall,  14  Bush,  85 ;  Geiger 

to  what  constitutes  a  title,  see  supra,  §  r.  McLin,  78  Ky,  232  ;  Walker  v.  Grif- 

621.     That  great  accuracy  in  the  title  fith,  60  Ala.  361  ;  State  r.  Chambers, 

is  not  required,  but  tliat  it  is  enough  70  Mo.  625  ;  State  v.  Mead,  71  Mo.  266; 

if    the   title   calls   attention,   without  Eureka  v.  Davis,  21  Kan.  578  ;  Peck 

misleading,  to  the  general  character  of  v,  San  Antonio,  51  Tex.  490  ;  Mabry,  ex 

the  statute,  see  infra,  §  621.     Nor  does  }xirie,  5  Tex.  Ap.  93  ;  Houston  R.  R.  r. 

a   clerical   mistake,  not  calculated   to  Odurn,  53  Tex,  343  ;  Johnson  r.  State, 

mislead,  avoid  a  bill.   Walnut  r.  Wade,  9  Tex.  Ap.  249;  Stone  r.  Brown,   54 

103  U.  S.  083.     But  that  the  old  law  Tex.  331  ;  State  v.  Henderson,  32  La. 

is  essentially  modified  in  this  respect  An.  779.     That  cumulation  of  objects 

in  those  states  which  require  statutes  when    prohibited    by   constitution   is 

to  be  logically  descriptive,  see  Cooley,  fatal,  see  cases  cited  above,  and  Wood- 
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CHAP.  VII.]  STATUTES.  [§  603, 

(2)  Those  prohibiting  special  laics  on  topics  provided  for  by  a 
general  system  of  legislation. — Laws  contravening  this  limitation 
will  be  held  to  be  inoperative.* 

ruff  V.  Baldwin,  23  Kan.  491 ;   State  curity  is  presumed  to  have  acquired 

r.  Ah  Sam,  15  Nev.  27.  it  in  good  faith  and  for  value.     Bat  if 

Montclair    v.   Ramsdell,   107  U.   S.  in  a  suit  upon  it,  the  defence  be  such 

147,  arose  under  a  clause  in  the  con-  as  to  require  plaintiff  to  show  that 

stitution  of  New  Jersey  providing  that  value  was  paid,  it  is  not,  in  every  case, 

"  to  avoid  improper  influences  which  essential  to  prove  that  he  paid  value, 

may  result  from  intermixing  in  one  for  if  any  intermediate  holder  between 

and  the  same  act  such  things  as  have  him  and  the  defendant  gave   value, 

no  proper  relation  to  each  other,  every  such    intervening    consideration  will 

law  shall  embrace  but  one  object,  and  sustain  his  title.    Goodman  v.  Simonds, 

that  shall  be  expressed  in  the  title.''  20  How.  343;   Murray  v,  Lardner,  2 

It  was  held  by  the  supreme  court  that  Wall.  110;  Shaw  v.  Railroad  Co.,  101 

this  provision  does  not  require  that  U.  S.  557  ;  Swift  v.  Smith,  102  id.  442 

the  title  of  an  act  shall  embody  a  Hunterv.  Wilson,19  L.  J.  (N.  S.)  Ex.  8 

detailed  statement,  nor  be  an  index  or  Commissioners  v,  Bolles,  94  U.  S.  104 

abstract,  of  its  contents  ;   nor  does  it  Railroad  Co.  v.  National  Bank,  102  id. 

prevent  the  uniting  in  the  same  act  of  14."     For  a  discussion  of  similar  points 

any  number  of  provisions  having  one  in  the  constitution  of  Pennsylvania, 

general  object  fairly  indicated  by  its  see  Buckalew  on  the  Cbnstitution  of 

title ;   and  that  the  powers,  however  Pennsylvania,    67,    and    cases    there 

varied   and   extended,   which   a  new  cited ;   and  see  Harris  v.   People,   59 

township  may  exercise  constitute  but  N.  Y.  599  ;  Phil.  Pass.  R.  R.  v.  Union 

one  object,  which  is  fairly  expressed  R.  R.,  9  Phila.  495  ;  Esling's  App.,  89 

by  a  title  showing  nothing  more  than  Penn.  St.  205 ;   Craig  t*.  Church,  88 

the  legislative  purpose    to  establish  Penn.  St.  42  ;  Strauss  r.  Heiss,  48  Md. 

such  township.  '*  The  objections  should  292;  Williams  v.  State,  48  Ind.  306; 

be  grave,  and  the  conflict  between  the  Hind  v.  Rice,  10  Bush,  528  ;  Allen  v. 

statute  and  the  constitution  palpable,  Tison,  50  Ga.  374 ;  Walker  v.  State, 

before  the  judiciary  should  disregard  49  Ala.  329;  State  v.  Shadle,  41  Tex. 

a  legislative  enactment  upon  the  sole  404 ;  Morton  r.  Comptroller,  4  S.  C.430. 
grouifd  that  it  embraced  more  than  one        Mr.  Buckalew,  in  his  work  on  the 

object,  or  if  but  one  object,  that  it  is  Constitution  of  Pennsylvania,  p.  68, 

not  sufficiently  expressed  by  the  title,  thus  speaks  :  '*  In  a  given  case  it  may 

See  State  v.  Town  of  Union,  33  N.  J.  L.  be  difficult  to  say  what  is  the  subject- 

350;   State  v.  City  of  Newark,  34  id.  matter  of  a  bill,  to  be  clearly  expressed 

236 ;  Gifford  v.  New  Jersey  R.  Co.,  2  in  the  title ;  under  this  provision  of 

Stockt.   172;    Rader   v.   Township   of  the  constitution,  avoiding  prolixity  of 

Union,  39  N.  J.  L.  509  ;  Pennsylvania  statement,  and  consulting  clearness  of 

R.    Co.   V,   National  R.  Co.,  23  N.  J.  expression,  the  question  will  still  re- 

Eq.   441  ;    Cooley,   Const.  Lim.,   146,  main  as  to  the  degree  of  fulness  and 

n.  1.    The  holder  of  a  negotiable  se-  particularity  required.    As  cases  shall 


>  Dorchester  v.  Meekins,  50  Md.  28. 
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8.]  COMMBSTAMBS  OS  lAW.  [OHAP.  Tttr' 

(3)  Ihose  rcquirmg  apfcifii:  majorities  to  pass  appropriation  or 
ether  particular  classes  of  acts. — When  a  "majority  of  tw<>- 
thirds"  is  required,  this,  as  we  have  already  seeu  in  respect 
to  the  majority  necessary  to  pass  a  hill  over  a  veto.'  means 
two-thirds  of  the  qiioruiu  voting.  When  a  specific  numlur 
of  all  the  members  of  a  house  is  required,  then  this  nuinb«r 
must  be  shown  to  have  voted  for  the  bill  in  order  to  insure  it« 


(4)  Those  requiring  that  ike  fad  of  three  readings  and  the  ayu 
avd  noes  be  entered  on  the  journal. — A  failure  in  thU  respect  ta 
fatal  to  the  bill.'  But  the  burden  of  showins;  the  infracti(» 
of  the  constitution  must  in  such  case  be  upon  the  party  set- 
ting it  up.*  Whether  the  courts  can  examine  the  legialativB 
journals,  for  the  purpose  of  determining  how  far  the  conJi- 
tions  imposed  by  the  constitution  have  been  complied  with, 

arias  and  undergo  dlscuEsion  in  ootirts  express    or    snggMt    a    falsehood.  <r 

of  Justice,  rules  to  aid  us  upon   this  otlierwise  miiilead  by  Ibe  ttrmii  iiuid; 

qaeBtion,   with  illastratiuiia   of   their  and  G.    Those   whivU,   far   anj   aiha. 

■pplication,   will    be   gradaallj  lap-  raason,  do  Dot  foirlj  and  f nlljr  expMMF' 

plied.     Bat  the  reluctaaee  with  which  the s abject-matter  of  the  bill,     KednK^ 

courts,  even  of  the  highest  grade,  yield  dniit  InngD&ge  in  titles  is  to  be  di^prt- 

to  an  argument  against  the  validity  of  cat(>d  ai  a  sourre  of  inoonrenience  in 

a  statute  upon  coustitutional  grounds,  the  examiuation  of  bills  and  taws,  bat 

will   admouish  uB    that   judicial   de-  will  not  be  fatal,  unless  it  prodoMi 

cisions  are  not  alone  to  be  conaultad  in  obscnrity  or  leads  to  mistake." 

the  conatruotion  of  this  section.     The  .    '  Supra,  S§  398, 612. 
annulment  of   a  statute   by  judicial        '  Walker  >'.  Stale,  12  3.  C.  200. 
authority  is  oommonly  productive  of       ■  SantH  Clara  c.  R.  B.,  IS  Fed.  B«^ 

Inconvenience,  and  wliere   the  objec-  3S5 ;  Ryan  v.  Lyneh,  GS  lU.  160 ;  Suu 

tion  made  against  the  statnte  ia  only  i:  Francis,  '26  Kona.   724 ;  Smitbw  r. 

to  its  form,  a  judge  will  be  inclined,  Garth,  33  Ark.  17;  Stale  v.  Crawford, 

and  properly  bo,  ta  saKlain  tha  atatate.  35  Ark.  237.     In  Misaoari  a  later  Ti»w 

It  in  to  the  legislature  ilsolf,  primarily  is  taken,  llie  aldtute  being  held  to  b« 

and  mainly,  to  see  to  it  that  tbe  bills  merely  mandatory  ;  State  v.  Head,  71 

passed  by  it  are  in  all  respecia,  both  as  Mo.  266 ;  sea  Seven  HiEkory  r.  Elleiyi 

■  to  form  and  substance,  conformed tothe  103  U.  8.  423;  Sute  v.  Lake  City,  31 

oonstitntion.  Titles  open  to  objection  on  Minn.  204;  Brown  p.  Kasb,  1  Wy.  Tef. 

conatitutional  grnunda  may  be  classed  SB ;  Perry  Co.  v.  Selma  R.  E.,  Sg  Ala. 

ufollows:    1.  TlioB»  which  are  vo^ue,  B46. 

uncertain,   indeterminate    in   expres-         <  Mabry,  &r;>art<,  5  Tex.  Ap.  93;  see 

BioD  and  meaniug;    2.    Thouo  whiob  Walnut  f.  Wade,  103  U.  S.  fiS3.   Ai  U 

are  too  general — of  too  wide  a.  sweep —  limitation  of  time  in  which  new  bills  an 

not  specific  :  3.  Those  which  indicate  to  be  introduced,  sse  Pack  c.  Barton,  47 

only  a  part  of  the  bill;  4.  Thosewhioh  Mioh.  630. 


CHAP.  VII.]  STATUTES.  [§  603. 

is  a  question  as  to  which  there  has  been  great  difference  of 
opinion.  The  weight  of  authority  now  is  that  the  journals 
may  be  received  to  prove  matters  of  which  they  are  primary 
evidence,  i.  e.,  the  course  which  the  bill  took  in  proceeding 
through  the  legislature.^ 

1  See  Whart.  on  Ev.,  §§  289,  295.  binding  on  the  courts  of  the  United 

In  Amoskeag  Nat.  Bank  v,  Ottawa,  States  as  a  rule  of  decision.     Fourth. 

106  U.  S.,  667,  G^ray,  J.,  in  the  opinion  An  act  of  the  legislature  of  a  state, 

of  the  court,  said  : —  which  has  been   held   bj  its  highest 

*'  The  facts  of  the  cases  do  not  sub-  court  not  to  be  a  statute  of  the  state, 
stantiallj  differ  from  those  which  ap-  because  never  passed  as  its  constitution 
peared  when  one  of  the  cases  was  be-  requires,  cannot  be  held  by  the  courts 
fore  this  court  at  October  term,  1876,  of  the  United  States,  upon  the  same 
and  the  principles  then  affirmed  must  evidence,  to  be  a  law  of  the  state, 
control  the  present  decision  ;  see  South  Fifth.  That  which  is  not  a  law  can 
Ottawa  V,  Perkins,  and  Supervisors  of  give  no  validity  to  bonds  purporting 
Kendall  v.  Post,  94  U.  S.  260.  Those  to  be  issued  under  it,  even  in  the  hands 
principles  may  be  summed  up  as  fol-  of  those  who  take  them  for  value  and 
lows :  First.  By  the  law  of  the  State  in  the  belief  that  they  have  been  law- 
of  Illinois,  as  often  declared  by  the  su-  fully  issued.  It  was  accordingly  held 
preme  court  of  that  state,  before  as  well  that  the  act  of  the  general  assembly  of 
as  after  the  execution  of  the  bonds  in  Illinois  of  February  18,  1857,  under 
suit,  the  provisions  of  the  constitution  which  the  bonds  in  suit  were  issued, 
of  1848  requiring  each  house  of  the  having  been  adjudged  by  the  supreme 
legislature  to  keep  and  publish  a  jour-  court  of  that  state  in  1870,  in  the  cases 
nal  of  its  proceedings,  and,  on  the  final  of  Ryan  v.  Lynch,  68  111.  360,  and  Mil- 
passage  of  all  bills,  to  take  the  vote  by  ler  v,  Goodwin,  70  ib.  659,  upon  proof 
ayes  and  noes,  and  ordaining  that  np  that  the  journals  did  not  show  it  to 
bill  shall  become  a  law  without  the  have  been  enacted  in  conformity  with 
concurrence  of  a  majority  of  all  the  the  requireme'nts  of  the  constitution, 
members  elect  at  each  house,  are  not  to  have  become  a  law,  and  to  have  con- 
merely  directory  ;  but  if  the  journals,  ferred  no  power,  although  referred  to 
being  produced  or  proved,  failed  to  in  later  statutes  as  an  existing  law, 
show  that  an  act  has  been  passed  in  those  decisions  must  govern  the  action 
the  mode  prescribed  by  the  constitu-  of  the  courts  of  the  United  States.  The 
tion,  the  presumption  of  its  validity,  weight  of  those  decisions  as  authorita- 
arising  from  the  signatures  of  the  pre-  tive  expositions  of  the  constitution  of 
Biding  officers  and  of  the  executive  is  the  state  is  not  affected  by  the  fact  that , 
overthrown,  and  the  act  is  void.  Sec-  these  plaintiffs  were  not  parties  to  the 
ond.  Whether  a  seeming  act  of  the  suits  in  which  they  were  delivered, 
legislature  is  or  is  not  a  law  is  a  ju-  Elmwood  v.  Marcy,  92  U.  S.  289 ;  East 
dicial  question  to  be  determined  by  the  Oakland  v.  Skinner,  94  ib.  255.  Nor 
court,  and  not  a  question  of  fact  to  be  is  it  of  any  importance  that  the  act  of 
tried  by  a  jury.  Third.  The  construe-  1857  had  been  assumed  to  be  an  exiat- 
tion  uniformly  given  to  the  constitu-  ing  law  in  Dunnovan  v.  Green,  57  lU. 
tion  of  a  state  by  its  highest  court  is  63,  and  in  Force  r.  Batavia,  61  ib.  99  ; 
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(6)  Those  Umitimg  tiii06ferffi4»8.— ^When  •  stmte'  ecHMlitiitkMi 
limits  the  amoant  to  which  a  state  may  inctir  indebtednMi 


iar  la  Mob  oC  thoM  omm  tk*  Talldit^ 
of  tke  stfttoto  WM  not  oontrcnrerted, 
•nd  hj  the  efUUIthed  |nraetioe  <rf  that 
«mrt  no  oWdenoeof  the  eontonli  of  the 
Joamali  oonid  be  oootidered  OB  i^npeal^ 
whioh  had  not  been  prodneed  and  made 
part  of  the  oaae  in  the  eonti  beloir. 
Illinois  Central  Railroad  v.  Wren,  43 
nL  77;  Bedard  e.  HaU,  44  lb.  01; 
Qrob  V.  Cnahman,  46ib.  119 ;  aee^  alao, 
People  V.  Dewolf,  62  lU.  SS8,  S66; 
Bins  V.  Weber,  81  ib.  288,  291." 

In  Chicot  Coantj  «•  Darls,  Snp«  CL 
of  Arkansas,  1883  (18  Cent.  L.  J.  10 ; 
17  Rep.  141),  we  have  the  fcUowing 
elaborate  eicpositlon  of  the  law  firom 
fimith,  J. : — 

*'The  sole  question  which  we  are 
oalled  npon  to  dedde  Is,  whether  the 
act  of  Jnlj  23, 1868,  anthorising  oonn- 
ties  to  BubBcribe  stock  Id  railroads  wss 
dolj  and  constitutionally  passed. 

'*  The  history  of  this  laff ,  as  disclosed 
by  the  legislative  Journals,  is  as  fol- 
lows :  The  bill  was  introduced  in  the 
house  of  representatives  on  July  17, 
1868,  and  on  July  20  it  was  read  a  first 
time.  The  rules  were  then  suspended 
and  the  bill  was  read  a  second  time. 
Several  amendments  were  adopted,  all 
of  which  were  for  the  mere  purpose  of 
filling  blanks  except  one.  On  July  21 
the  bill  was  by  unanimous  consent 
read  the  third  time  by  title  and  passed 
by  a  vote  of  45  to  1 ;  the  yeas  and  nays 
being  entered  on  the  Journal.  On  the 
'  same  day  the  bill  was  transmitted  to 
the  senate,  where  it  received  a  first 
reading.  Then,  under  a  suspension  of 
the  rules,  it  was  read  the  second  and 
third  time  and  passed  by  a  unanimous 
vote ;  the  names  of  those  voting  in  the 
aflirmative  and  of  absentees  being  noted 
on  the  journal. 
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«'TheUl 
to  and  appiwred  hj  the 
duly  enrolled  nnd  deposited 
arehlTes  of  the  state,  was  pmbUshsd  ss 

aoted  upon  hj  all  departawta  of  the 
govenraaent  ever  alBoe.  Under  Hi  aa- 
thoriij,  it  Is  said,  aMMtiuui  ^Ifitf^m 
of  bonds  have  been  lasoed  l^*  Tarioas 
eonnties* 
««L  It  Is  ofajeeled  thai  the  Un  WM 

required  bj  seetloii  21,  arUde  ▼•,  e»- 
stitntien  of  1868,  beeaaaethe  jemsl 
shows  Hhe  third  rea^Ung  waa  \f  Hfls 
<m|j. 

"The  aereral stages  tbtmig^whtth 
a  biU  passed  In  parllasfwint  bsfcw  ft 
beosBM  a  law  were  estabilshed  ly 
nsage.  *  Befi»e  the  InventSonof  filsl> 
ing,  and  when  the  art  of  reading  wis 
unknown  to  three-fourths  of  the  depu- 
ties of  the  nation,  to  supply  this  del- 
ciency,  it  was  directed  that  every  bill 
should  be  read  three  times  in  the  house. 
At  the  present  day,  those  three  read- 
ings are  purely  nominal ;  the  clerk 
confines  himself  to  reading  the  title 
and  the  first  words.*  Beutham  Pol. 
Tac.  Works,  ii.  353. 

''The  oonstitntion  provided  thai 
every  bill  should  be  read  three  timei 
on  different  days  in  each  house  befoit 
the  final  passage  thereof,  nnlees  two- 
thirds  of  the  house  where  the  same  ii 
pending  should  dispense  with  the  rales. 

*'  In  Smithee  r.  Garth,  33  Ark.  17, 
the  third  reading  of  the  bill  in  the 
house  and  the  first  reading  in  th< 
senate  were  by  title  only ;  and  although 
the  act  was  held  invalid,  it  was  not 
for  this  cause;  but  it  waa  intimated 
that  in  such  cases  the  journal  show 
a  suspension  of  the  rules.     The  infer- 
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any  contracts  entered  into  by  the  state  in  excess  of  such 
limit  are  void.  * 


ence  is  clear  that,  in  the  opinion  of  the  nor  had   the  rtiles    been  suspended, 

court,  it  was  competent  for  the  house,  The  journal  failed  to  show  that  it  had 

in  which  a  bill  was  pending,  bj  a  vote  been  read  a  first  and  second  time,  but 

of  the  requisite  majority,  not  only  to  did  show  a  third  reading  by  title.   The 

order  a  second  or  third  reading  on  the  court  sustained  the  validity  of  the  act 

same  day,  but  also  to  dispense  with  upon  the  ground  that  a  third  reading 

the  reading  of  the  bill  by  sections.  necessarily  implies  two  previous  read- 

''  In  English  v.  Oliver,  28  Ark.  317,  ings.  If  the  proposition  now  contended 

a  law  was  assailed  because  the  bill  had  for  were  true,  the  bill  had  never  been 

not  been  read  three  times  on  different  read  at  all  in  the  house, 

days  in  the  house  of  representatives,  **  In  Worthen  v*  Badgett  (32  Ark. 

1  Williams  v.  Louisiana,  103  U.  S.  one  subject,  to  be  expressed  in  the 

637;    Durkee  V.  Board  of  Liquidation,  title),   and    in    the    adoption  of    the 

103  U.  S.  646;    see    Railroad   Co.  r.  amendment  of  1864,  which  it  reenacts, 

Gaines,  97  U.  S.  697,  cited  supra^  §  482  ;  were    to    prevent    *  log-rolling*    and 

and  see  supra,  §  526.  fraud,  trickery,  or  surprise  in  legiiila- 

**  Has  a  bill  received  a  constitutional  ticn.  Ev^ry  measure  is  to  stand  upon 
majority  ?  Has  it  passed  over  the  its  own  merits  without  borrowing 
governor's  veto?  Did  it  pass  in  a  strength  from  one  another,  and  the 
constitutional  shape  ?  Does  it,  for  members  of  each  house,  and  still  more 
instance,  as  is  required  by  the  consti-  the  public,  are  to  have  notice  by  its 
tutions  of  several  states,  relate  to  but  very  title  of  the  contents  or  nature  of 
one  subject,  which  is  expressed  in  the  a  bill.  The  construction  of  the  section, 
title  ?  Questions  of  this  kind  are  vital  therefore,  must  be  such  as  will  pro- 
when  a  court  has  to  determine  whe-  mote  the  attainment  of  these  objects, 
ther  a  statute  exists  ;  but  questions  of  and  the  words  must  not  be  weakened 
this  kind  cannot  be  solved  without  by  nice  refinements  or  distinctions,  or 
resort  to  records  of  the  lep^islature.  It  wrested  from  their  plain  and  natural 
is  for  the  court,  with  such  aid,  to  de-  import.  But,  on  the  other  hand,  we 
termine  whether  the  statute  in  dispute  are  not  to  suppose  that  the  section  was 
has  passed.  For  this  purpose  the  intended  to  embarrass  the  passage  of 
original  record  is  the  best  evidence,  fair  and  necessary  laws,  or  to  encumber 
unless  the  printed  journals  be  made  so  the  titles  or  bills  with  unnecessary  or 
by  statute  ;  and  of  the  original  record,  prolix  recitals  or  suggestions  of  their 
or  of  the  printed  journals,  when  such  contents.  A  title  to  a  bill  is  not  de- 
are  made  evidence  by  statute,  the  signed  to  furnish  an  index,  abstract, 
court  is  bound  to  take  judicial  notice."  or  summary  of  the  bill,  but  only  to 
(Whart.  on  Ev.,  §  290.)  characterize  it,  and  state  the  subject 

In  Buckalew  on  the  Constitution  of  to  which  it  relates.  But  one  subject 
Pennsylvania,  pp.  68-9,  we  have  the  can  be  included  in  a  bill,  and  the  title 
following :  *'  The  objects  had  in  view  must  clearly  inform  us  what  that  sub- 
in  the  adoption  of  this  section  (that  ject  is.  Beyond  this  the  section  does 
providing  that  bills  should  relate  to  not  go.'' 
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conicrac-         §  604.  CoDBtructioQ  antl  iflterpretratioti,  it  must 
diHtin-  be  remembered,  are  distinct  fuuctions.     Iiiterjireta- 


496)  the  last  tvo  readings  in  the  senatu 
of  the  bill  for  th«  act  of  April  29, 1863,* 
were  bj  the  title,  and  ;et  the  act  was 
auBlained. 

"  So  thitc  it  is  no  longer  an  open 
queBtloD  that,  under  the  constitution 
of  ISSg,  bill!  might  be  read  I17  title 
under  a  euspenaiun  of  the  ralee.  The 
rule  ia  probably  different  under  the 
Mnititatiou  of  1ST4,  whioh  reqaires 
bills  to  be  read  at  Icugtli.    Art.  v. 

i  22. 

"II.  Bot  it  it  further  contended  that, 
■upposing  the  bill  might  have  been 
read  bj  the  title  uuder  a  BuepenEion  of 
the  rules,  ^et  the  rules  wure  never 
actaallj  suspended. 

"Ab  the  greater  oonlains  the  leas, 
nnaoimouB  oonseut  is  probably  equiva- 
lent to  a  BuspeaBion  of  the  rules,  or 
implies  it.  But  if  this  be  cot,  so,  the 
coustiluliuu  undur  u-liioh  this  lofjinlA- 
tnre  waa  held,  did  not  require  the  Joor- 
nal  affinnatiTely  to  show  a  iospenaion 
of  the  rules.  And  tor  the  pnrpoae  of 
upholding  a  law  which  appears  npon 
the  statute  book,  we  will  presume  this 
was  done.  Tinsant  r.  Enoz,  27  Ark. 
27S;  English  v.  OliTer,  2S  id.  320  j 
Worthen  u.  Badgett,  32  id.  G13. 

"III.  A  third  objection  was,  that 
the  bill  was  read  for  the  flist  time  in 
the  senate  on  the  Baae  dajr  that  it 
passed  the  bouse,  without  a  suspension 
of  the  rules. 

' '  The  oonsti  tution  does  not  mean  that 
a  bill  cannot  be  read  in  both  honsM  on 
the  same  day  unless  the  rules  are 
suspended.  The  design  of  all  suoh 
restrictions  is  to  prevent  haat^  and  im- 
provident legislation,  by  giving  mem- 
bers time  to  inform  themselves  about 
measnrei  pending  before  them.  No- 
thing coald  be  gained  by  having  a  day 
to  ihtervene  between  the  passage  of  an 


net  III  one  house,  and  its  firit  r?adiii| 
in  the  otiier.  It  would  have  pautd 
from  the  cunBideralion  of  Ibe  hoiue  la 
whioh  it  originated,  and  it  woold  not 
be  befofE  the  other  house  at  all  uDltl  It 
had  been  once  read. 

"  Suoh  a  ooDstroution  presappMesft) 
knowtadge,  by  the  members  of  eittur  ) 
house  of  tlie  proceeding)!  in  the  otbw, 
which,  in  the  nature  of  tbin^.  it  k 
not  to  be  expecti^l  that  they  shnold 
poasMs.  lu  the  matter  of  the  ffteol 
readings,  each  bouse  acts  inde[«ft- 
deully  of,  and  without  referenee  b>  tka  , 
other.  But  the  point  has,  [wrhat^ 
already  been  settled  by  Stato  r.  Craw- 
ford (3S  Ark.  23V),  when  the  biil.  It ', 
seems,  veaa  pending  in  both  houia  M  ' 
the  same  day. 

"  iV.  The  fourth  propcnltion  is,  IhU ' 
the  bill,  approved  by  the  govemoi, anl 
uui-ollud  ill  the  u&iM  at  tliu  sticraLuy 
of  state,  differs  from  tho  Mil  whkk 
passed  the  general  asaemblj.  "A* 
alleged  variance  oonaiata  in  this:  ths 
original  draft  of  the  bUI,  and  the  bill 
aa  tt  was  onrolled  and  approved  tf 
the  governor,  provided  thkt  the  tmaaXf 
ooart  should  submit  th*  qneatlon  of 
BubBorlptlon  to  a  popular  vnta,  npM 
the  Joint  application  of  the  preaidMt 
and  directors  of  the  railrokd  omnpaay, 
and  one  htindred  voters  of  the  oonnty. 
It  is  claimed  that  an  smendnunt  ia 
the  house,  substituting  'or'  for  'aid' 
authorlied  the  eleotion  to  bo  ordered 
npon  the  petition  either  of  the  railroad 
oompany  or  of  one  hnndrad  voto*. 
This  varianoe  oan  ba  detected  only  Vj 
a  oomparison  of  the  original  draft,  aad 
the  Jonmal  of  the  house  irlth  the  en- 
rolled act. 

"  It  is  contended,  in  aappui  of  tbt 
act,  that  the  enrolmsat  Ii  ooneluaive^ 
and  that  the  oonrta  oanuot  go  behiad 
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tion  is  the  determination  of  the  meaning  of  a  dis-   euished 
puted  word ;  construction  assumes  that  the  words  pretaUon. 

it  to  the  journals,  or  the  original  draft,  J.  Law,  20  ;  Plank  Road  Co.  v.  Spear, 

for  the  purpose  of  examining  into  the  22  Penn.  St.  376  ;  Evans  v,  Browne,  30 

contents  of  a  bill  or  the  passage  of  a  Ind.  514 ;  Sherman  v.  Story,  30  Cal. 

law.  253 ;  People  r.  Burt,  43  Cal.  660 ;  Brod- 

**Thi8  is  certainly  the  rule  in  Eng-  rax  v.  Groom,  64  N.  C.  244 ;  People  ». 

land.     The  oldest  case  on  the  subject,  Devlin,  33  N.  Y.  269  ;  People  v.  Com- 

which  we  have  been   able  to  find,  is  missioners  of  Marlborough,  54  N.  T. 

King  V.  Arundel,    Hobart's   Rep.  109,  276 ;  Fouke  v,  Fleming,  13  Md.  392 ; 

decided  in  1616.     There  it  was  sought  Mayor  v.  Harwood,  32  Md.  471 ;  State 

to  get  rid  of  a  private  act  of  parlia-  v.  Swift,  10  Nev.  176 ;  Louisiana  State 

ment,  which  had  the  king's  assent  and  Lottery  v,  Richoux,  23  La.  Ann.  743. 

the  great  seal,  because  it  was  not  the  But  in  some  of  these  states  there  have 

act  of  the  lords  and  commons.     At  the  been  oscillations  of   opinion  on  this 

trial  in  the  court  of  chancery,  it  was  vexed  question,  the  effect  at  least  in 

projwsed  to  show  by  the  journal  of  the  part  of  change  of  organic  law.     Brady 

lords,  ih&i  A  proviso  had  been  passed  as  r.  West,  50  Miss.  68  ;  Bradley  v.  West, 

a  part  of  the  bill.     The  question  thus  60  Mo.  33  ;  State  v.  Mead,  71  Mo.  266 

arose  on  the  admissibility  of  the  jour-  People  v.  Purdy,  2  Hill,  31,  and  4  Hill 

nals  to  impeach  the  act.     The  court  384  ;   De  Bow  v.  People,  1  Denio,  9 

examined  the  journals,  and  would  not  Commercial  Bank  v.  Sparrow,  2  Den 

find  that  the  act  had  been  passed  by  97 ;   Thomas  v.  Dakin,  22  Wend.  9 

both  houses,  and   said  :    *  But,  now,  Hunt  v.  Van  Alstyne,  25  Wend.  605 

supposing  that  the  journals  were  every  People  v.  Supervisors  of  Chenango,  8 

way  full  and  perfect,  yet   it  had  no  N.  Y.  317 ;    Berry  r.  Baltimore  R.  R. 

power    to    satisfy,    destroy,    or    even  Co.,  41  Md.  446;   Legg  v.  Annapolis^ 

weaken  the  act,  which  being  a  high  42  Md.  203  ;  SouthwarkBank  v.  Com., 

record,  must   be  tried  only  by  itself  26  Pa.  St.  446. 

teste  me  ipso.  Now,  journals  are  no  **The  people  of  England  have  no 
records,  but  remembrances  for  forms  of  written  constitution  defining  and  limit- 
proceedings  to  the  record  ;  they  are  not  ing  the  powers  of  their  government, 
of  necessity,  neither  have  they  always  The  parliament  being  supreme,  there 
been.  They  are  like  dockets  of  the  can  be  no  such  thing  as  the  passage  of 
pronotaries,  or  the  particular  to  king's  laws  in  an  unconstitutional  manner, 
patients.'  And  so  it  was  held  that  the  And  the  English  rule  is  the  safer  in  the 
oourts  could  not  go  behind  the  authen-  absence  of  constitutional  restraints 
tication  of  the  act.  upon  the  legislature  in  the   mode  of 

*'  This  case,  it  is  believed,  has  never  enacting  laws.    But  to  apply  it  in  states 

been  departed  from  in  England,  and  it  whose  eonstitutions  contain  minute  di- 

has  been  followed  by  the  courts  of  last  rections   about   the  formalities   to  be 

resort  in  many  of  the  United  States,  observed  in  the  passage  of  laws,  is  to 

Eld  V.  Gorham,  20  Conu.  8  ;  Green  v.  nullify  provisions  which  were  intended 

Weller,  32Miss.  650;  Swannr.Bnck,40  as  safeguards    against    reckless    and 

Miss.  268  ;   Pacific  R.  R.  Co.  r.  Gov-  vicious  legislation,   however   illusory 

emor,  23  Mo.  353  ;  Duncombe  v,  Prin-  such  protection  may  prove  to  be.  Thus 
die,  12  Iowa,  1 ;  State  v.  Young,  32  N.     the  constitution  of  1868  ordains  *  Each 
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have  all  an  ascertained  meaning,  and  Bettles  their  relations 

to  each  other.    Interpretation  is  for  the  jarj ;  conatnictioD 

boQse  shall  keep  &  journal  of  its  pro-  Neb.  125.  This  last  has  alwajs  beoi 
ceedings  and  publish  the  same,'  etc.  the  rule  in  this  state.  Bnrr  v.  Rots, 
*  No  bill  .  .  .  shall  become  a  law  19  Ark.  250 ;  English  r.  OliTer,  28  id. 
without  the  concurrence  of  a  majoritj  321 ;  Knox  r.  Vinsant,  27  id.  278 ; 
of  all  the  members  voting.  On  the  State  v.  L.  R.  M.  &,  T.  R.  Co.»  31  id. 
final  passage  of  all  bills,  the  vote  shall  716 ;  Worthen  v.  Badgett,  32  id.  516 : 
be  taken  hy  yeas  and  nays,  and  en-  Smithee  v.  Garth,  33  id.  17 ;  State  r. 
tered  on  the  journal.'  '  No  act  shall  Crawford,  35  id.  237. 
embrace  more  than  one  subject,  which  '*  But,  at  all  events,  it  is  urged  that 
shall  be  embraced  in  its  title.'  '  No  we  cannot  go  behind  the  journals  for 
new  bill  shall  be  introduced  into  the  purpose  of  examining  the  draft  of 
either  house  during  the  last  three  days  the  bill.  In  Loftin  v.  Watson,  32  Ark. 
of  its  session,  without  the  unanimous  414,  and  in  Haney  r.  State,  34  Ark. 
consent  of  the  house  in  which  it  origi-  263,  this  court  did  examine  theorigiml 
nated.'  Art.  v.  sees.  16,  21,  22,  24.  bills  introduced  into  the  legislature, 
**  Now,  since  the  fundamental  law  The  true  rule  upon  this  subject  vat 
declared  that  certain  formal  rules  enunciated  in  Gardner  r.  Collector,  6 
should  be  complied  with  before  it  be-  Wall  499  :  *  We  are  of  opinion,  there- 
comes  a  law,  and  the  appropriate  office  fore,  on  principle  as  well  as  anthoritj, 
of  the  journal  is  to  record  the  succes-  that  whenever  a  question  arises  in  a 
sive  steps  of  legislative  action,  the  in-  court  of  law  of  the  existence  of  a  stat- 
ference  is  irresistible  that  this  journal  ute,  or  of  the  time  when  a  statute  took 
is  evidence.  Accordingly,  in  a  ma-  effect,  or  of  the  precise  terms  of  a 
jority  of  the  statutes,  where  these  new  statute,  the  judges,  who  are  called  upon 
fundamental  requirements  have  been  to  decide  it,  have  a  right  to  resort  tf- 
introduced,  the  possibility  of  overturn-  any  source  of  information  which  in  its 
ing  the  statute  roll  by  the  journal  nature  is  capable  of  conveying  to  the 
exists.  Spangler  v.  Jacol)y,  14  III.  judicial  mind  a  clear  and  satisfactory 
297  ;  Prescott  r.  Canal  Co.,  19  id.  324;  answer  to  such  questions,  always  seek- 
People  V,  Starne,  35  id.  121 ;  Ryan  v.  ing  first  for  that  which  in  its  nature  is 
Lynch,  68  id.  1(>0;  Miller  v.  Goodwin,  most  appropriate,  unless  the  positivf 
70  id.  659  ;  South  Ottawa  r.  Perkins,  law  has  enacted  a  different  rule.'  In 
94  U.  S.  260 ;  Trustees  v.  McCaughey,  that  case,  only  the  date  of  the  presi- 
2  Ohio  St.  152 ;  Fordyce  v.  Godman,  20  dent's  approval  of  the  act  of  congress 
id.  1  ;  James  r.  Hutchisoji,  43  Ala.  721;  was  in  question.  In  Scott  r.  Clark 
Moody  f.  State,  48  Ala.  115;  Osburn  Co.,  34  Ark.  283,  this  rule  was  followed 
r,  Staley,  5  W.  Va.  85  ;  Opinion  of  the  by  this  court. 

Justices,  35  N.  H.  579,  and  52  N.  H.  "  The  enrolment  is  a  solemn  record, 
622;  State  v.  Piatt,  2  S.  C.  150  ;  Green  and  the  existence  of  the  act  is  to  b« 
r.  Graves,  1  Doug.  (Mich.)  351 ;  Hurl-  tried  by  the  record,  and  is  not  to  de- 
but V.  Britain,  2  Doug.  191;  People  pend  on  the  uncertainty  of  parol  proof, 
V.  Mahoney,  13  Mich.  481 ;  Supervisors  or  upon  anything  extrinsic  to  the  law 
r.  Heenan,  2  Minn.  330  ;  Commissioners  and  the  authenticated  recorded  pro- 
r.  Higginbotham,  17  Kan.  62;  Hull  r.  ceedings  in  passing  it.  But  the  en- 
Miller,  4  Neb.  503  ;  Cottrell  v.  State,  9  rolled  act  is  not  the  only  record  in  the 
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is  for  the  court.    Intepretation  is  a  question  of  fact,  as  to 
which  the  jury  may  be  aided   by  experts   in   the  meaning 

case.      The   iuquirj  may  be  carried  '*and."      The  published  journal,  at 

back  to  the  legislative  journals  and  the  the   same   place   in  the  proceedings, 

records  and  files  of  the  secretary  of  read:  *  Annex  the  word '*  or."  '     This 

state.     In  the  matter  of  Wellman,  20  last  reading  is  totally  insensible,  as  it 

Vt.  656,  the  original  draft  of  the  bill  does  not  show  that  *  and'  was  stricken 

comes  before  us  certified  by  its  proper  out,  and  there  is  nothing  on  line  10  to 

custodian.     Sec.  2731  of  Gantt's  Dig.  which  ^  or'  can  with  any  propriety  be 

provides :  '  The  secretary  of  state  shall  annexed.      However,   the  manuscript 

receive  from  the  secretary  of  the  senate  minutes  are  a  higher  grade  of  evidence 

and  clerk  of  the  house  of  representa-  than  the  printed  copy,  and  must  con- 

tives,  the  records,  books,  papers,  and  trol.     They  show  with  reasonable  cer- 

rolls  of  the  general  assembly,  and  file  tainty  that   the  house  amended    the 

the  same  as  records  of  his  office.'  bill,  by  striking   out   *  and'   and  in- 

"  Sec. 2450:  *Copiesof  anyact,  reso-  serting  'or.'  Does  it  follow  that  the 
lution,  or  order  of  the  general  assem-  bill  which  passed  the  general  assem- 
bly, commissions,  or  other  official  acts  bly  was  not  the  same  bill  which  was 
of  the  governor,  and  of  all  rolls,  re-  presented  to  and  signed  by  the  gover- 
cords,   documents,  papers,  bonds   and  nor  f 

recognizances  deposited  in  the  office  of  *'  In  Cooley's  Constitutional  Limita- 

the  secretary  of  state,  and  required  by  tions,   135,   it  is  said:    *  Each  house 

law  there  to  be  kept,  certified  under  keeps  a  journal    of   its   proceedings, 

his  hand  and  seal  of  office,  shall  be  re-  which  is  a  public  record  of  which  the 

oeived  in  evidence  in  the  same  manner  courts  are  at  liberty  to  take  judicial 

and  with  like  effect,  as  to  the  origi-  notice.     If  it  should  appear  that  any 

nal.'  act  did  not  receive  the  requisite  majo- 

'*  Section  2  of  the  original  draft  of  rity,  or  that  in  respect  to  it  the  legis- 

the  bill  reads  thus :  *  Whenever   the  lature  did  not  follow  any  requirement 

president  and  directors  of  any  such  of  the  constitution,   or  that  in    any 

railroad  shall  make  application  to  the  other  respect  the  act  was  not  constitu- 

county  court  of  any  county  for  a  sub-  tionally  adopted,  the  courts  may  act 

Rcription  by  such  county  to  its  stock,  upon  this  evidence  and  adjudge  the 

specifying  the  amount  to  be  subscribed,  statute  void.     But  whenever  it  is  act- 

and  the  conditions  of  such  subscrip-  ing  in  the  apparent  pej^ormance  ojf 

tion,  and  ^—  of  the  voters  of  the  legal  functions,  every  reasonable  pre- 

county  shall  petition  the  court  for  such  sumption  is  to  be  made  in  favor  of  the 

purpose,  etc.'     The  only  word  on  the  action  of  a  legislative  body  ;  it  will  not 

tenth  line  was  the  word  *  and ;'  the  be  presumed  in   any  case,  from  the 

remainder  of    the  line  being  blank,  meresilenceof  the  journals,  that  either 

which  was    afterwards    filled    by  an  house  has  exceeded  its  authority,  or 

amendment  inserting  the  words  *  one  disregarded  a  constitutional  require- 

hundred,'   before  the  words   'of  the  ment  in  the  passage  of  legislative  acts, 

voters.'      It    also   appears   from    the  unless  where  the  constitution  has  ex- 

manuscipt    journal    that    the    house  pressly  required  the  journals  to  show 

adopted  this   amendment :      '  Sec.  2,  the    action    taken,    as,  for    instance, 

line  10,  add  the  word  '*or,"  instead  of  where  it  requires  the  yeas  and  nays 
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of  words,  by  general  knowledge,  and  by  proof,  when  the  et*' 
tate  denls  with  local  cuatom,  of  the  meaning  of  snob  custom. 

to  b«  entered.'     This  presDinptlon  io  numyBDUsnteeofbritscorroctnen.   It 

favor  of  the  one  paSHage  nf  laws  iraa  U  enrolled  under  the  supprriiion  rf 
tiftifd  apon  in  regard  to  the  three  oommitteiw  of  both  boasts,  mmpoaeJ 
teadings  of  a  bill  in  Vinsant  «,  Knox,  of  memburs  who  4re  convBreant  iriih 
27  Ark.  278,  which  Las  been  followed  the  proceedings  of  their  r«sp«ctiT* 
in  several  other  cases,  as  we  have  Keen.  biidi«e,  and  whose  duty  it  it  to  ana- 
Sow,  the  constitntion  of  ISfiS  did  not  pare  it  with  the  engrosat-d  bill,  the 
require  aroendments  to  bilU  to  be  en-  original  draft,  and  the  Journals.  W» 
tered  on  the  Journala.  Conaeqnentl/,  Iwliese,  also,  that  it  ha*  b«u  tho  Int*- 
ill  order  to  uphold  the  act,  we  will  riable  practice  in  this  ftatn  for  liie 
presume  that  the  house  receded  from  president  of  the  Benats  and  tha  spctkn 
ita  amendment,  aubstilutlng  'or'  for  of  the  house  to  sign  the  Eamu.  Il  il 
■  and.'  then  laid  before  the  governor,  and  U 
"  Equally  liberal  presumptions  have  he  approves  it,  it  is  depoeil"!  with  lb* 
been  indulged  by  other  courts.  UIbss-  secretary  of  state,  and  beoouiea  a  liifb 
Ing  V.  Qatreston,  42  Tesas,  641 ;  Mil-  and  sacred  record, 
ler  V.  Statu,  3  Ohio  St.  475  ;  McCul-  "  To  make  all  legislation  aUimalely 
lough  0.  State,  11  Ind.  424  ;  Snperyisora  depend  on  Ilia  fidelity  with  which  t 
II.  People,  26  til.  181  ;  CoDimlBei oners  journal  clerk  haa  made  bia  entries,  it, 
I'.  Uigginbotbaiu,  17  Kaa.  62.  While  in  the  language  of  Judge  BUck,  in 
the  jouruuli  furnish  evidence  of  lb,-  Thnin[i.ioirs  Tnao.  9  Opiniona  of  Atlnr- 
legislative  proceedtngs,  Bo  far  as  they  neya-Ueneral,  1,  to  render  the  law*  m 
go,  yet  courts  are  not  bound  to  hold  nncertain  aa  thetenngof  a  horae  tr«d«. 
that  Dotbing  was  done,  except  what  We  fear  to  tars  looae  a  principle  wbid 
appears  therein.  Their  silence  ie  con-  might  devour  the  whole  Bt«tata  book. 
cIuBive  only  in  those  matters  where  "The  Judgment  ofthe  Chioot  dNoil 
the  oonstitntion  requires  them  afflrma-  conrt,  quashing  the  levy  of  th«  oountf 
lively  to  show  the  action  taken.  It  is  court  to  pay  iuterest  on  the  bondt 
notorious  that  these  jouruala  are  loosely  issued  under  this  act,  is  roversed,  and 
kept,  and  their  entries  often  unintelli-  the  cause  remanded  with  directions  to 
gible  i  that  they  are  constructed  out  of  dismiss  the  petition  for  the  writ  of  otr- 
hastj  memoranda,  made  in  the  pres-  tiorari." 

•are  of  buainess  and  amid  the  distrao-        In  State  n.  Qlenn,  Bnp.  Ct.  Nor.,  ISfiS 

tion  of  a  numerous  assembty;  that  the  (West  Coast  Rep.,  vol.  i..  No.  1),  it 

reading  ot  them  each  morning  is  fre-  waa   held   that  evidence  that  an  m- 

quently  dispensed  with,  and  there  is  rolled  act  baa  been  certified  by  tfaoM 

not  a  single  guaranty  of  their  acouraoy  offlcera  who  are  charged  by  the  oonatl- 

or  their  truth,  whioh  is  not  iu  practice  tntion  with  the  duty  of  deddini;  wbal 

usually  ignored.     Nobody  vouches  for  laws  have  been  enacted,   that  it  hai 

them,  and  upon  final  passage  of  a  bill,  been  signed  by  the  proper  offloen  of 

they  are  not  searched  to  know  whether  each  house,  approved  by  the  goremor, 

they  contain    enough   to    insure   the  and  Bled  in  the  oflSoe  of  the  Moretaiy 

law's  validity.     On  their  value  aa  evi-  of  state,  is  conclusive  aa  to  the  paasage 

dance,  see  13  Cent.  L.  i.  181.     The  of  such  act  as  enrolled,  and  the  only 

enrolled  statute,  oQ  the  oontraty,  has  evidenoe  thereof.     It  waa  farther  held 
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Construction  is  a  question  of  law,  to  be  determined  by  authori- 
tative precedent,  if  there  be  any  in  point,  and  if  there  be  not, 
by  analogy,  appealing  to  the  document  as  a  whole.^  Yet  in  one 
marked  line  of  cases  interpretation  may  be  a  matter  of  law. 
The  legislature  may  attach  to  a  statute  a  schedule  giving  the 
meaning  of  certain  of  its  words.  If  so,  this  meaning  is  to  be 
accepted  absolutely,  so  far  as  it  goes.  It  may  also  happen 
that  the  legislature  may  use  a  word  as  a  short-hand  expression 
for  a  common  law  term,  which  needs  legal  exposition  to  make 
it  understood;  and,  if  so,  such  exposition  must  be  given. 
Thus,  in  the  Federal  statute  relative  to  offences  on  the  high 
seas,  "  piracy,"  is  subjected  to  a  specific  penalty.  There  is  no 
definition  given  of  piracy,  and  as  the  word  is  evidently  used 
as  having  a  settled  legal  meaning,  we  must  resort  to  the  com- 
mon law,  or  to  the  law  of  nations  as  part  of  the  common  law, 
to  determine  what  that  meaning  is.^ 

§  605.  The  latitude  allowed  in  the  construction  of  statutes 
is  in  this  country  restrained  by  constitutional  limita- 

T      ^\\t 

tions  which  render  inoperative  statutes  which  in   country, 
England  the  courts  are  tempted  to  render  inopera-   ^iQ^^'^^Jdi. 
tive  by  construction.     In  England,  parliament  is  so   fled  by  the 
far   omnipotent  that  it  njay  constitutionally  pass  constitu- 
statutes  impairing  the  obligation  of  contracts,  or  utions?'^*" 
establishing  or  abolishing  religious  tests,  or  denying 
jury  trials  in  part,  or  in  toio^  or  confiscating  private  property, 
or  imposing  ex  post  facto  punishment,  or  convicting  and  direct- 
ing the  execution  of  alleged  criminals.     Statutes  to  effect  any 
one  of  these  objects  would  in  this  country  be  mere  blank  paper. 
All  that  the  courts  would  have  to  say  would  be  that  they  are 
unconstitutional,  and  this  would  be  an  end  to  them.     In  Eng- 
land there  is  no  such  check,^  as  by  the  British  constitution, 

that  the  provisions  of  the  constitution  a  substantial  compliance  with  the  pro- 
regulating  the  passage  of  bills,   and  vision  of  the  constitution  requiring  all 
providing    for    their     authentication,  acts  and  joint  resolutions  to  be  signed 
should  be  construed  with  reference  to  by  the  secretary  of  the  senate, 
existing  customs   in    legislative    and        '  See  Whart.  on  Cont.,  §  641  et  seq, 
parliamentary  bodies.     Signing  an  act        '  Supra,  §§  181,  200,  452. 
of   the   legislature    by   the    assistant        *  See  supra,  §§  393-4 ;  519. 
secretary  of  the  senate,  it  was  held,  is 
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no  statute  of  the  imperial  parliiiment  can  be  unconatitotioiial. 
The  couaequence  is  that,  to  [ireveiit  acts  outrageously  wrong 
from  operating,  English  judges  have  been  led  to  ailopt  a  latt 
tude  of  construction  to  which  it  may  not  be  necessary  in  thii 
country  to  have  resort,  except  in  thcwe  cases  to  whicli  no  con- 
fltitutional  limitation  applies.' 

^606.  Not  only  is  the  burden  of  proof  on  the  party  fletting 
up  the  unconstitutionality  of  a  statute,  but  the  courU 
toi  will  not  hold  a  statute  to  be  unconstitutional  uiiImi 
"■   on  a  clear  case,*     Nor  will  such  uncoustitutioiiality 
be  usually  ruled  if  the  case  cau  be  projierly  decided 


Preiamik 


'  In  Ihe  sense  of  the  text,  are  Ttt  to 
nnderatuid  tlie  foUoving  from  Chiwe, 
J.,  in  Primlman  f.  U.  3.,  4  Dst.  30,  n. 
"  Bf  tliti  talus  which  are  laid  down  iu  , 
England  for  the  oonstiaotian  of  9t»- 
ttitut,  and  tht)  latitude  nhich  has  buen 
ludalgad  in  their  application,  the 
British  judges  hare  aasiimed  a  legisla- 
tive power  ;  and  on  the  pretence  of 
jQdipBl  eipinitlun  buie,  iu  fact,  made 
a  great  portion  of  the  statate  law  of  the 
kingdom.  Of  those  rules  of  ooustruc- 
tiou,  none  can  be  more  dangeroos  than 
that,  which,  distinguishing  between 
the  intent  and  the  words  of  the  legis- 
lature, declares  tlial  a  case  not  within 
the  meaning  of  a  statute  according 
to  the  opinion  of  the  Judges,  shall  not 
be  embraced  within  the  operation  of 
statute,  although  it  ia  clearl/  within 
the  words;  or,  vice  iteria,  that  a  cane 
within  the  meaning,  though  not  within 
the  words,  shall  he  embraced.  Ws 
should  invariabi}'  deem  it  our  dutj  to 
defer  to  the  expression  of  the  legisla- 
ture, to  the  letter  of  tlie  statute,  when 
free  from  ambtguitj,  a  doaht,  without 
tudolging  in  specnlations,  either  upon 
the  impropriety  or  hardship  of  laws." 
It  moBt  be  remembered,  however,  that 
Jndge  Chase  was  distingnished  as  much 
for  limiting  the  rightful  power  of  the 
courts  aa  developers  of  law  as  he  was 
for  exaggerating  their  personal  prerog- 
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ativcE  (see  Whart.  St.  Tr.,  42,  718,  n.).  j 
And  so  far  19  his  positlnii  is  Inconsrilenl 
with  the  rules  heretofore  Hzpt«**l 
(,*upra,  f§  30  tf  atrj,),  it  Ss  no  longfT 
authoritative. 

•  Sapra.  5  385 ;  Fletche^T  o.  Peck.  I 
Cranch,  ST ;  Ogden  i'.  Saunders,  11  ' 
Wheat.  213  ;  Gates  v.  Brooks.  39  towa, 
510;  Lynch,  tr  juirfe,  16  S.  C.  31; 
Walker  ».  t^riiEth,  60  Al%.  361 ;  SmUbm 
V.  Qarth,  33  Ark.  17  ;  People  *.  Loew- 
enlhal,  93  III.  191. 

Chief  Jastioe  Hamfaall,  in  ths  Dart- 
mouth College  Case  (4  Wheat.  635), 
speaking  for  the  whole  court,  said : 
"  This  court  can  be  insensible  nei- 
ther to  the  m^nitude  nor  delicacy  of 
the  qaestion.  The  validity  of  a  legis- 
lative act  is  to  be  Bxamined,  and  the 
opinion  of  the  highest  law  tribunal  of 
the  state  is  to  he  revised,  etc.  Oa 
more  than  one  ocoasion  this  cnnrt  hat 
expressed  the  oaatioas  cironmspeetion 
with  wbioh  it  approaches  the  consid- 
eration of  snch  questions,  and  has  de- 
cided that  in  no  doabttnl  case  wonld  it 
pronODUce  a  legislative  act  to  be  nn- 
constitntional." 

To  same  effect,  s«e  New  York  R.  B. 
V.  Vanhera,  57  N.  Y.  473 ;  Aultman'i 
App.,  9B  Penn.  St.  505  ;  Le^  c.  An- 
napolis,  42  Md.  203 ;  Slack  v.  Jacob,  8 
W.  V«,612. 
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on  another  issue.^    Bat  want  of  jurisdiction  is  a  radical  de- 
fect which,  when  alleged,  the  court  is  obliged  to  notice.* 

^  Randolph,  ex  parte^  2  Brock.  447.  for  its  repugnancy  to  the  constitution, 
'  Ibid.  is  at  all  times  a  question  of  much  deli- 
''Another  general  presumption  is  caoj,  which  ought  seldom  or  never  to 
that  the  legislature  does  not  intend  to  be  decided  in  the  affirmative  in  a  doubt- 
exceed  its  Jurisdiction.  Primarily  the  ful  case.  The  court,  when  impelled 
legislation  of  a  country  is  territorial,  by  duty  to  render  such  a  judgment, 
The  general  maxim  is,  that  extrater-  would  be  unworthy  of  its  station  could 
ritorium  Jus  dicenti  Impuue  non  pare-  it  be  unmindful  of  the  solemn  obliga- 
tur,  or,  that  leges  extraterritorium  tion  which  that  station  imposes.  But 
non  obligant.  Dig.  2, 1,  20.  It  is  true  itisnotonslightimplication,  and  vague 
this  does  not  comprise  the  whole  of  the  conjecture,  that  the  legislature  is  to  be 
legitimate  jurisdiction  of  a  state ;  for  pronounced  to  have  transcended  its 
it  has  a  right  to  impose  its  legislation  powers,  and  its  acts  to  be  considered 
on  its  subjects  in  every  part  of  the  void.  The  opposition  between  the  con- 
world  ;  but  in  the  absence  of  an  in  ten-  stitution  and  the  law  should  be  such 
tion  clearly  expressed,  or  necessarily  that  the  jndge  feels  a  clear  and  strong 
to  be  inferred  from  the  language,  or  conviction  of  their  Incompatibility  with 
from  the  object  or  subject-matter  of  the  each  other.  If  such  be  the  rule  by 
enactment,  the  presumption  would  be  which  the  examination  of  this  case  is 
that  parliament  did  not  design  its  to  be  governed  and  tried  (and  that  it 
statutes  to  operate  on  them  beyond  is,  no  one  can  doubt),  I  am  certainly 
the  territorial  limits  of  the  United  not  prepared  to  say  that  it  is  not,  at 
Kingdom  (Rose  t*.  Hinely,  4  Cranch,  least,  a  doubtful  case,  or  that  I  feel  a 
241,  per  Marshall,  C.  J ;  The  Zollve-  clear  conviction  that  the  case  in  ques- 
rein.  Swab.  96,  per  Dr.  Lushington ;  tion  is  incompatible  with  the  constitu- 
Cope  V.  Doherty,  4  K.  &  J.  367 ;  2  De  tion  of  the  United  States.'* 
G.  &  J.  614  ;  27  L.  J.  MC.  660),  and  they  In  Green  v.  Biddle,  Mr.  Clay,  in  his 
are  to  be  read  as  if  words  to  that  effect  argument,  said  :  '*  The  court  will  exer- 
had  been  inserted  in  them.  Per  Pol-  cise  its  power  with  the  most  deliberate 
lock,  C.  B.,  in  Rosseter  v,  Calhmann,  caution.  This  court  is  invested  with 
8  Ex.  361 ;  and  per  Cur.  in  The  Ama-  the  most  important  trust  that  was  ever 
lia,  1  Moo.  P.  C.  N.  S.,  471.  possessed  by  any  tribunal  for  the  benefit 
'*  Thus,  a  woman  who  married  in  Eug-  of  mankind.  The  political  problem  is 
land,  and  afterwards  married  abroad  to  be  solved  in  America,  whether  writ- 
during  her  husband's  life,  was  not  in-  ten  constitutions  of  government  can 
dictable  under  the  statute  of  James  I.  exist.  They  certainly  cannot  exist 
against  bigamy  ;  for  the  offence  was  without  a  depositary  somewhere  of  the 
committed  out  of  the  kingdom,  and  the  power  to  pronounce  upon  the  conform- 
act  did  not  in  express  terms  extend  its  ity  of  the  acts  of  the  delegated  au- 
prohibition  to  subjects  abroad.  1  Hale,  thority  to  the  fundamental  law.  This 
S.  C,  662."  Maxwell  on  Statutes,  114.  court  is  that  depositary,  and  I  know 
In  Fletcher  v.  Peck  (6  Cranch,  not  of  any  better.  But  success  of  this 
128)  it  was  said  by  Marshall,  C.  J.  :  experiment,  so  interesting  to  all  that 
'*  The  question  whether  a  la^r  be  void  is  dear  to  the  interests  of  human  na- 
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t  §  607.  The  question  of  the  unconstitutiotialitj  of  a  statute 

t  HtrtntaB        '^  divieible  when  a  part  of  a  statute  is  uncoustiia-  - 

''':  io^b»iin-   tioiml.    Tliie,  unless  it  is  necessary  to  conatrue  the 

b  uonaiiu      BtatDte  as  a  whole,  does  not  affact  Bwdi  portiooi  «f 

iTt-  i*^  the  atttote  as  are  oonatitational.* 

fs.  g  608.  We  are  also  told  hy  high  Englidi  aathmitj  tkt 

'A.  aets  of  parliament  will  not  be  oonstmed  in  saA 

p:  ^d^      f^  ^^y  "  ^'>  ooofiict  with  oataral  jaBtio&    It  is  ns 

&..  pouey  no      doabt  true  that  with  us,  as  io  Enriand,  when  tiw 

"*  kvou  argaments  for  two  conflicting  oonstmetions  nf  a 

**'*°'^  stntate  are  ia  eqailibriam,  that  which  is  most  jMt 
will  be  preferred.'  Bnt  when  a  statate  is  within  the  eoosli- 
tational  power  of  the  legislatare,  the  jiutioe  of  its  polief  m 
not  with  as  a  qaeetion  for  the  coarta.  Ko  matter  how  imix>- 
litic  or  illiberal  a  statute  may  be^the  courts,  as  a  general  rule,  - 
will  feel  bound  to  enforce  it,  unless  it  oootravetiea  eoiae  spe- 
cific limitation  of  the  oonstitatlon.  The  very  fuct  that  such 
limitations  are  specifically  enumerated  confines  tlie  courts  to 
the  objections  which  thej  designate  and  describe.'  !Nor,  when  ; 
the  statute  is  plain,  can  inconveniences  be  taken  into  consid- 
eration.*   Kor  can  property  be  arbitrarily  transferred  from 

tare,  depends  apon  the  prndenoe  with  New  York,  in  IS60,  to  an  act  of  Um 

wliich  tbie  high  trust   la   exeouted."  Canadian  Parliament.    Qebbard  r.  R. 

8Wb»at.,4g.  K.,  17  Blatch.   416.    &ee   remarka  of 

i  See,  for  authorities,  tupra,  §  385.  Btory ,  J.,  in  Wilkinson  v.  Leland,  3 

*  In/ra,  $  609  et  ami.  Pet.  657,  and  caseg  cited  n^ra,  107  c 

'  The  dictum  of  Coke,  in  Bonham's  That  the  morality  of  an  act  is  not  to 

Case  (8  Rep.  114  a),  "that  the  common  be  taken  into  consideration  in  deter- 

law  doth  control  acts  of  parliament,  mining  its  validity,  though  all  intend- 

and  odjndges  them  void,  when  against  menta  will  be  made  against  an  immoral 

common  right  and  reason,"  and  whlah  constroction,  see  Cooley,  Const.  Lim. 

was  '  approved    as    "reasonable    and  168;  Bennett  v-  Boggs, Bald. 60 ;  Sillt. 

troe"    by   Lord    Holt    in    London    v.  Corning,  15  N.  Y.  297 ;  People  c.  Roch- 

Wood,  12  Mod.  687,  while  frequently  eater,  60  N.  Y.  52S  ;  People  r.  Briggt, 

spoken   of   with    respect,   has    never  GO  N.  Y.  G53 ;  Newland  p.  Harsh,  19 

been    practically   acted    on.      In   thia  111.3761  Dorman  I'.SUte,  34  Ala.21fi; 

country,  however,  the  supreme  court  Jewell  r.  Weed,  18  Hinn.  272. 

of  South  Carolina,  in  Bowman  v.  Hid-  •  Putnam  r.  Longley,  11  Pick.  487; 

dleton,  1  Bay,  252,  decided  in  1T92,  Leonard  e.  Wiseman,  31  Ud.  201;  U- 

declared  an  act  of  the  colonial  legisla-  ceuse  Tax  Cases,  6  Wall.  462 ;  Stata  v. 

tnre   to  be   void   as    against  common  Liedtku,  9  Neb.  468. 
right.     The  same  test  was  applied  in 
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one  man  to  another  even  though  this  does  not  infringe  a  con- 
stitutional prohibition.^ 

§  609.  It  is  sometimes  said  that  statutes  in  derogation  of 
the  common  law  will  be  construed  strictly.     This   „,  ^, 

...  .      Rlprhts  no 

position,  however,  cannot  be  maintained.     What  is   to  be  take 
called  the  common  law  sometimes  becomes  unsuited   I7p^h^' 
to  the  changed  conditions  of  the  times.     We  have   enactment. 

»  Powers  v.   Bargen,   2  Seld.   358;  Sedgwick  (Stat.  Law,  p.  127),    "Mr. 

People  V.  Edmonds,  15  Barb.  529;  see  Dwarris  cites  no  more  recent  authority 

other  cases  in  Sedg.  Stat.  Law,  129-  than  a  dictum  of  Lord  Coke  ;  2  Inst., 

130.  25  ;  2  Inst.,  84 ;  Dwarris,  624  ;  nor  can 

"Absolute  power,'*  says  Mr.  Dwar-  I  reconcile  it  with  his  previous  reason- 
ris,  page  483,  "must  be  placed  some-  ing.  The  distinction  is,  I  believe,  one 
where,  and  to  it  implicit  obedience  of  a  metaphysical  and  not  of  a  practical 
must  be  paid.  It  can  nowhere  be  so  character ;  and  I  apprehend  that  no 
safely  placed  as  in  the  hands  of  those  modern  case  can  be  found,  where  the 
who  frame  tlie  laws,  though  the  laws  English  judiciary  have  attempted  to 
they  establish  may  sometimes  be  per-  question  the  supremacy  of  parliament, 
nicious,  opposed  to  morality,  and,  as  Mr.  Dwarris  himself  says  (p.  484)  : 
we  can  collect  it,  to  the  divine  will  as  *The  general  and  received  doctrine 
measured  by  the  laws  of  God,  which  certainly  is,  that  an  act  of  parliament, 
mast  be  the  ultimate  test,  however  of  which  the  terms  are  explicit  and  the 
laws  may  be  unjust,  but  they  will  still  meaning  plain,  cannot  be  questioned, 
be  obligatory.**  He  suggests  only  two  or  its  authority  controlled  in  any 
limitations:  "First,  that  all  laws  which  court  of  justice.*  In  the  recent  dis- 
attempt  to  bind  future  parliaments  are,  cussion  which  took  place  in  the  Eng- 
ipsofactOy  void  ;  Dwarris,  p.  479  ;  Jenk.  lish  courts  on  the  subject  of  the  privi- 
Cent.,  27;  and,  secondly,  that  if  any  legeof  the  house  of  commons,  the  house 
provision  of  a  statute  conflicts  with  the  printer  having  been  sued  for  an  al- 
law  of  God  and  nature,  the  law  itself  leged  libel,  and  pleading  in  defence 
will  be  respected,  but  vicious  parts  the  orders  and  privileges  of  the  house, 
will  be  deemed  excepted  out  of  the  thongli  the  court  of  king*8  bench  de- 
statute.**  He  says  :  "  The  English  law-  nied  the  validity  of  the  plea,  the  abso- 
yers  adopt  a  more  cautious  and  a  lute  power  of  parliament  was  admitted, 
very  characteristic  mode  of  proceeding.  'Parliament,*  said  Lord  Denman,  *i8 
They  do  not  inculcate  implicit  obedi-  said  to  be  supreme.  I  most  fully  ao- 
ence  to  a  law  which  leads  to  absurd  knowledge  its  supremacy  ;*  Stockdale 
consequences,  or  to  an  infraction  of  the  r.  Hansard,  11  Ad.  &  E.  253 ;  also 
natural  or  divine  law  ;  neither  do  they  see  Mr.  Justice  Coleridge's  opinion  in 
proclaim  the  law  itself  (which  may  be  the  same  case.  It  is  on  this  principle 
immoral,  but  cannot  be  illegal)  of  no  too  that  it  is  understood  that  the  pri- 
validity,  and  null  and  void.  They  vate  acts  of  parliament  are  upheld  as 
only  hold  it  inapplicable,  and  declare  a  common  mode  of  assurance.  2  Bl. 
that  the  particular  case  is  excepted  out  Com.,  344 ;  2  Kent.  Com.,  448  ;  Powers 
of  the  statute  ;**  part  ii.  pages  484  and  v.-  Bergen,  2  Seld.  358.** 
623.     "For  this  position,**   says  Mr. 
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an  illuBtration  of  this  in  the  old  rule  limiting  territorial 
waters  to  a  marine  league,  which  was  at  one  time  sup- 
posed  to  be  the  range  of  cannon-aliot.'  When,  however, 
the  range  of  cannon-shot  became  far  greater  than  a  marine 
league,  there  were  two  ways  of  securing  such  police  of  mar- 
ginal seas  as  would  prevent  uudue  molestation  of  the  coast 
One  way  was  by  the  courts  saying,  as  tliey  said  when  the 
standard  of  a  marine  league  was  introduced,  that  whatever 
distance  might  be  necessary  to  protect  the  shore  should  be 
assigned  as  the  limit  of  territorial  waters.  The  other  way 
was  legislation.  Now  legislation,  remedial  as  it  would  be  id 
such  a  case,  ought  not  to  be  strictly  construed  ;  and  the  same 
may  be  eaid  of  other  remedial  legislation,  such  aa  etatates 
giving  relief  to  debtors  unduly  pressed  by  the  common  taw, 
and  statutes  relaxing  the  common  law  severity  of  pleading, 
On  the  other  hand,  there  can  be  no  doubt  of  the  rightfulness 
of  the  position  that  a  statute  should  not  be  construed,  un- 
less this  be  declared  in  express  terms,  to  abrogate  any  one  of 
the  great  principles  of  freedom  and  of  justice  settled  by  the 
common  law.'  Most  of  these  principles  am  so  ampi/  protected 
by  constitutional  limitation  that  any  attempts  to  impair  them 
would  be  held  nugatory  on  the  ground  of  unconstitutionality. 
But  supposing  any  one  of  these  principles  is  not  so  sheltered, 
then  nothing  but  the  most  express  directions  would  induce 
the  courts  to  sustain  a  statute  by  which  it  is  impaired.  This 
has  been  held  to  be  the  case  with  statutes  authorizing  trial  by 
jury  to  be  dispensed  with  ;'  and  with  statutes  restricting,  od 
technical  grounds,  the  admission  of  evidence,'  and  with  statutes 
providing  for  constructive  service  of  writs.* — On  the  same 
general  principle  no  statute  will  be  construed  as  having  extra- 
territorial force,  unless  such  force  be  given  to  it  by  the  law  of 
nations.' 


>  Sipra,  §  ISe. 

•A/™,  §615. 

■  Sedgwick,  Stat.  Laws,  271 ;  Wh&rt. 
CI. PI.  &  Pr.,  Stii  ed.,  5$  733,  81B. 

*  Whart.  on  Ev.,  5  697. 

*  Oraj  V.  Larrimore,  2  Abb.  V.  3., 
fi42 ;  gee  East  Union  v.  Rjan,  66  Penn. 
St.  4G9  ;  lupra,  §{  344,  (39. 
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§  filO.  When  the  question  is  one  of  doubt,  the  statute* 
courts  will  refuse  to  give  a  statute  a  retrospective  conBtrued 

ton,  in  The  Zollverein,  Swab.  96.  If,  in  Cope  v,  Doherty,  27  L.  J.  Ch.  601  ; 
therefore,  it  designs  to  effectuate  any  4  K.  &  J.,  367 ;  comp.  per  Lord  West- 
such  subject,  it  must  express  its  inten-  bury,  in  Routledge  v.  Low,  L.  R.  3 
tion  with  irresistible  clearness,  to  in-  H.  L.  100.  In  this  view,  it  would  be 
duce  a  court  to  believe  that  it  enter-  presumed,  in  interpreting  a  statute, 
tained  it ;  for  as  long  as  any  other  pos-  that  the  legislature  did  not  intend  to 
Bible  construction  remains,  it  would  be  legislate  either  as  to  their  rights  or 
adopted  in  order  to  avoid  imputing  liabilities,  and  to  warrant  a  different 
such  an  intention  to  the  legislature,  conclusion,  the  words  of  the  statute 
Per  Cur.  in  U.  8.  v.  Fisher,  2  Cranch,  ought  to  be  expressed  or  the  context  of 
390 ;  Murray  r.  Charming  Betsey,  2  it  very  clear.  Per  Turner,  L.  J.,  in 
Cranch,  118.  All  general  terms  must  Cope  v.  Doherty,  27  L.  J.  ch.  669 ;  2 
be  narrowed  in  construction  to  avoid  De  G.  &  J.,  614. 

it.  Per  Lord  Stowell,  in  Le  Louis,  2  **0n  this  principle,  mainly,  it  was 
Dods,  229."  Maxwell  on  Stat.,  122.  held  that  the  act  of  Anne,  which  gave 
*'It  may  be  added,  in  connection  a  copyright  of  fourteen  years  to  *the 
with  this  topic,  that  as  regards  theques-  author  of  any  work,'  did  not  apply  to 
tion,  how  far  statutes  which  confer  a  foreign  author  resident  abroad.  Jef* 
rights  are  to  be  construed  as  extend-  freys  t;.  Boosey,  4  H.  L.  815  ;  dubitante 
ing  to  foreigners  abroad,  the  authorities  Lord  Cairnes,  in  Routledge  t;.  Low,  L. 
are  less  clear.  It  has  been  said,  in-  R.  3  H.  L.  100.  The  decision  would 
deed,  that  when  personal  rights  are  probably  have  been  different  if  the  au- 
conferred,  and  persons  filling  any  cha-  thor  had  been  in  England  when  hiswork 
racter  of  which  foreigners  are  capable  was  published.  Per  Lord  Cranworth, 
are  mentioned,  foreigners  would  be  id.  955;''  Maxwell  on  Stat.,  127-8. 
comprehended  in  the  statute.  Per  ^'In  determining  either  what  was 
Maule,  J.,  in  Jeffreys  v.  Boosey,  4  H.  the  general  object  of  the  legislature,  or 
L.  895.  On  the  other  hand,  it  has  the  meaning  of  its  language  in  any 
been  laid  down  that,  in  general,  stat-  particular  passage,  it  is  obvious  that 
utes  must  be  understood  as  applying  to  the  intention  which  appears  to  be  most 
those  only  who  owe  obedience  to  the  agreeable  to  convenience,  reason,  and 
legislature  which  enacts  them,  and  justice,  should,'  in  all  cases  open  to 
whose  interests  it  is  the  duty  of  that  doubt,  be  presumed  to  be  the  true  one. 
legislature  to  protect ;  that  is,  its  own  An  argument  drawn  from  an  inconve- 
subjects,  including  in  that  expression,  nience,  it  has  been  said,  is  forcible  in 
not  only  natural  born  and  naturalized  tlaw,  Co.  Litt.  97  a  ;  and  no  less  force  is 
subjects,  but  also  all  persons  actually  due  to  any  drawn  from  an  absurdity  or 
within  its  territorial  jurisdiction  ;  but  injustice.  The  treaty  between  Louis 
that  as  regards  aliens  resident  abroad,  XII.  and  the  pope,  which  gave  the 
the  legislature  has  no  concern  to  pro-  king  the  right  of  appointing  to  '  all 
tect  their  interests,  anymore  than  it  bishoprics  vacated  by  the  death  of  bish- 
has  a  legitimate  power  to  control  their  ops  in  France,'  was,  for  instance,  prop- 
rights.  See  per  Jervis,  C.  J.,  in  Jef-  erly  construed,  not  as  giving  him  the 
freys  v,  Boosey,  4  H.  L.  946  ;  per  Lord  right  of  appointing  to  a  foreign  bishop- 
Cranworth,  id.  955 ;  per  Wood,  V.  C,  ric  whenever  its  incumbent  happened 
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M  TCtio-      effect,  when  this  works  injostioe.^    In  many  cassii 
^^^^^      however,  no  iujostioe  is  worked  by  soeh  statutes 

todieinFra]ioe,lnit;,mOT6  0<mtl«t«iitly  46  N.  T.  546;  ]»roTfdiiig  iSkaA  a  pa»- 

with  good  sense  and  eonTenlenee,  as  tenger  riding  on  Uie  j^Mtem  ef  a  ew, 

Miihorising  him  to  All  the  hishoprios  when  there  is  voom  inride,  AaSk  %an% 

of  hisown  kingdom  when  their  holders  no  daim  ibr  oompensntJom  in  ease  «f 

died,  whether  et  home  or  ahroad.  Pait»  Moident,  Willis  v.  Long  bland  S.  B^ 

L.  N.  h.  5,  o.  12,  §  8.     If  a  statute  SS Barh.  898;  Hong  v.  Fedk,  SS  8ai%w 

gives  an  appeal  from  a  magistrate's  645 ;  impreadng  property  Syr  pnliiis 

decision, '  when  the  iram  a4indged  to  nse,  as  in  ease  of  pestileiiee,  FUdnss 

be  paid  on  oonTiotion  shall  exceed  two  v.  Dorothy,  56  He.  186;  antheriidng 

pounds,' the  qneetion  whether  the  pen-  municipal  aid  to  railroads;  rastrain- 

alty  on^,  or  the  penalty  pins  the  costs  tngtrade  or  the  alienatiom  of  pvspsH^, 

were  intended,  woold  be  decided  on  Richardson  v.  Bnswiler»  14  La.  Amu 

similar  general  considerations  of  con-  668 ;  ezdnding  testimoiiy,  Pdham  fu 

Tcnience  and  reason.     It  would  be  Messenger,  16  La.  Ann.  iW.    The  earns 

thought  more  likely  that  the  legisla-  is  true  of  statutes  conlbrring  spssJal 

iure  intended  to  give  an  appeal  only  privileges,  as  banking  laws,  Slito  «. 

when  the  olfence  was  of  some  grari^,  Chase,  6  Ohio,  N.  8.,    628.     flHM^ 

and  not  merely  where  the  costs  (which  when  the  act  authorised  the  OTgaalsa- 

would  Tary  aooerding  to  the  distances  tion  of  a  certain  number  of  banks,  and 

t6   be  travelled   by  the  parties  and  the  authorised  number  were  ergaa- 

their  witnesses,   the  number  of  the  Ized,  and  some   of  them  afterwards 

latter,  and  similar  accidental  circum-  ceased  to  do  business,  it  was  held,  that 

stances)  happened  to  swell  the  amount  no  new  ones  could  be  organized  to  take 

above  the^  fixed  limit.    R.  v.  Warwick-  their  places.    Ibid.      A   statute    pre- 

shire,  6  E.  &  B.  837  ;  25  L.  J.  M.  C,  scribing  how  a  man  shall  build  on  his 

119  ;*'  Maxwell  on  Stat.,  166-7.  own  land,  with  pains  and  penalties, 

Prof.   Pomeroy   (Sedgwick  on  Stat.,  should  be  scrutinized  with  great  care. 

2d  ed.,  296),  gives  the  following  illus-  Stiel  r.  Mayor  of  Sunderland,  6  H.  & 

trations  of  **  statutes  derogating  from  N.  706." 

common  right,  which  are  to  be  strictly        '  R.  v.  Ipswich,  2  Q.   B.  D.   269  : 

construed:*'  *' giving  a  preference  in  Ogden  v.  Blackledge,  2  Cranch,  272; 

payments  out  of  the  dbunty  revenues,  McEwen  v.  Den,  24  How.  242 ;  Atkinson 

People  V,  Williams,  8  Cal.  97 ;  requir-  r.  Dunlop,  50  Me.  Ill ;  Dash  p.  Van 

ing  gratuitous  services  from  any  class  Kleeck,  7  Johns.  477  ;  State  v,  Newark, 

of  persons,  Webb  r.  Baird,  6  Ind.  13;  40  N.  J.  L.  92;  Bedford  p.  Shilling,  4 

subjecting  property  to  forfeiture  for  S.  &  R.  401 ;  Eakin  p.  Raub,  12  S.  k 

the  offence  of  another  person  than  the  R.  330  ;  Carpenter  r.  Shimer,  24  Hnn, 

owner,   such  forfeiture    cannot    arise  464 ;  State  v,  Jersey  City,  40  N.  J.  L. 

from  implication,  Ohio    v.   Stunt,   10  257;    James  r.  Rowland,  52  Md.  462; 

Ohio,  N.  S.,  582;  condemning  private  see  Gable  r.  Scott,  56  Md.  176;  Peters 

property  for  public  use,  Gilmer  v.  Lime  r.  The  Auditor,  33  Gratt.  368  ;  State  v. 

Point,  19  Cal.  47 ;  Curran  v.  Shattuck,  Ferguson,  62  Mo.  77  ;  Reis  t7.  Graff,  51 

24  Cal.  427  ;  Adams  v,  Saratoga  R.  R.,  Cal.  86  ;  Sturgis  r.  Hull,  48  Vt.  302; 

10  N.  Y.  328 ;  but  not  so  literally  as  see  Illinois  Co.  v.  Bonner,  75  III.  315. 
to  defeat  the  object,  N.  Y.  R.  R.  r.  Kip,        In  what  cases  retrospective  legisla- 
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operating  retrospectively ;  and  when  this  is  the  case,  as  in 
matters  of  change  of  procedure,  a  retrospective  enactment  will 
be  sustained.^ 

§  611.  The  actual  law-makers,  whose  intentions  we  have 
to  ascertain  in  interpreting  a  statute,  are  not  neces- 
sarily its  formal  law-makers.     Laws,  to  be  opera-   Motives  of 
tive,  as  we  have  seen,  must  be  declaratory  of  public   inadmis- 
sentiment  ;*  and  those  who,  as  formal  legislators,  fitention 
give  technical  expression  to  these  laws,  may  some-   ^^\. 
times  not  comprehend  their  bearing,  and  may  some-   from  words 
times  misconstrue  their  meaning."    That  this  was 
the  case  in  several  important  respects  with  the  constitution 
of  the  United  States  has  been  already  seen  ;^  it  is  necessarily 
more  or  less  the  case  with  all  legislation.     There  is  no  statute 
passed  for  which  the  arguments  used  by  its  advocates  are  not 
in  some  measure  based  on  misapprehensions  of  its  character,  or 
on  personal  inferences  from  the  attitude  of  opponents,  or  on 
special  exigencies  which  do  not  by  themselves  explain  the  real 
character  of  the  terms  used.     Hence  it  is  inadmissible  to 
appeal  to  the  reports  and  speeches  of  legislators,  made  when 
discussing  a  bill,  for  the  purpose  of  explaining  the  meaning  of 
the  bill.*    The  primary  proof  of  the  meaning  of  a  statute  is 

tion  is  constitutional  has  been  already  history  of   the  progress  of   a  clause 

considered,  aupraf  §§  470,  564  et  seq,  through  parliament.     Barbat  v,  Allen, 

As  a  matter  of  course,  when  a  statute  7  Ex.  616;    R.  v.  Capel,  12  A.  &  E. 

or  clause  of  a  statute  conflicts  with  the  382,  411 ;  Donegall  v.  Layard,  8  H.  L. 

constitution,  it  fails.     See  Sedgwick  on  C.  465,  472,  473 ;  Atty.-Gen.  v.  Sillens, 

Stat.  Law,  160,  173.  2  H.  &  C.  521 ;   Wilberforce  on  Stat., 

>  Lane  v.  Nelson,  79  Penn.  St.  407;  106. 

Baldwin  v,  Newark,  38  N.  J.  L.  158 ;  In    this    country,    though    in    the 

Tiltou  V.  Swift,  40  Iowa,  78 ;  and  cases  opinions    of  judges    the    debates    in 

cited  supra f  §§  473,  492.  the  Federal  constitution  are  sometimes 

'  Supra^  §  27.  appealed    to    as    explanatory  of   the 

*  Supra f  §§  359,  360.  action  of  the  convention,  it  has  been 

*  Supra,  §  596,  note.  ruled,  when  the  question  has  come  up 

>  Supra,  §§  359,  360,  596.  In  Eng-  for  judicial  decision,  that  motives  of 
land  it  has  been  expressly  ruled  that  legislators  cannot  be  inquired  into  fur 
the  court  will  not  listen  to  debates  in  the  purpose  of  explaining  their  legis- 
parliament  in  order  to  determine  the  lative  action.  U.  S.  &.  Un.  Pac.  R.  R., 
meaning  of  an  act ;  R.  p.  Whittaker,  91  U.  S.  72 ;  Dist.  of  Col.  v.  Washing. 
2  C.  &  K.  640 ;  Gorham  r.  Bishop  of  Market,  3  McArth.  559 ;  People  p. 
Exeter,   5   Ex.    667;   or  even  to  the  Shepard,  36  N.  Y.  285;    Harpending 
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to  be  found  in  its  text,  though,  as  expUnnfory  of  this  mean- 
ing, national  antecedents  and  conditions,  as  will  prdsentljr  b« 
seen,  may  be  taken  into  considepation.' 

g  til2.  When  the  meaning  of  a  contract  is  to  be  determined, 
.  , ,  it  is  admiaaible,  in  order  to  solve  latent  ambiiruities. 

And  from       .  ....  ,  , .  .      ,        I 

hbuohbI        I.e.,  ambiguities  as   to  the  objeuta    to  which   the 

deiiisBiid  words  used  by  the  parties  relate,  to  put  in  evidence 
condition,  proof  of  such  extrinsic  facta  as  will  enable  the  in- 
tention of  the  parties  to  be  more  fully  brought  out ;  and  wheo 
these  facta  are  of  a  public  character,  they  will  be  taken 
notice  of  by  the  court  without  proof,*  Among  such  facta  are 
regarded  the  training  of  the  parties ;  the  meaning  assigned  by 
them  to  particular  controverted  words;  the  jiecuHar  neceaai- 
tiee  to  which  cither  of  them  was  at  the  time  subjected.  In 
the  construction  of  wills  a  still  greater  latitude  is,  from  the 
nature  of  things,  permitted,  it  being  the  usage,  when  a  testa- 
tor's meaning  as  to  the  objects  of  his  bounty  is  considered,  to 
inquire  not  only  into  bis  means,  but  into  his  family  relation- 
shipe,'  Tlie  same  privilege  of  resorting  to  extraneous  facta 
exists,  mutalis  mulandis,  in  the  construtition  and  interpretation 
of  statutes.  Statutes,  ne  ive  have  already  seen,  are  the  pro- 
ducts of  national  conBcience  and  necessities;*  it  is  often  im- 
possible to  adequately  understand  a  statute  without  taking 
into  account  such  conscience  and  necessities.  Nations,  also, 
form  a  continuous  stream  of  generations,  knit  together  like 
strands  in  a  rope;  no  public  act  of  a  nation  can  be  pro|>erly 
weighed  without  taking  into  consideration  its  past  ae  well  aa 
its  present,  the  traditions  which  it  has  inherited  as  well  as  the 
influencee  to  which  it  may  at  the  moment  be  subjected.  And 
in  the  construction  and  interpretation  of  statutes,  the  courts, 

V.  Hftigbt,  39  Cat.  189 ;  State  t>.  Hbti,  ■  As  to  how  tntent  fi  to  be  wrllMtcd, 

49   Mo.   e04;   McCDlloch   v.  State,  11  we  Sedgwick  on  Btatntos,  193-7;  SUte 

lad.  424.     Even  the  debates  of  a  oon-  r.  Brewster,  42  N.  J.  L,   12G ;   Oold- 

ititDtiouftl    oonventlon    cannot.   It    is  smtth  e.  R.  R.,  62  Qa.  463;  Waltoa  v. 

held,  be  addnoed  a«  eiplanatory  ot  it*  State,  62  Ala.  197 ;  State  i.  NicltoUi, 

action.     Taylor  v.    Taylor,    10  Hlna.  30  La.  An.,  Part  II.,  1217. 

107.     Nor  can  reporU  by  whioh  a  bill  ■  See  tapra,  5  359. 

1r    introdaced,  or    reiuoiu    gWeu   hy  'See  Whart.  on  Et.,  H  920  <(  tj. 

members  In  debate.     V.  8.  v.  Va.  Pao.  *  See  tapra,  H  16  «t  «•;. 
B.  B.,  91  17.  S.  73. 
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either  consciously  or  unconsciously,  uniformly  appeal  to  these 
sources  of  explanation.  When  the  meaning  of  the  terms 
used  in  the  statutes  of  mortmain,  for  instance,  has  been  liti- 
gated, the  conscience  of  the  English  people,  i,  e.,  the  national 
repugnance  to  that  which  appears  merely  superstitious  and 
ceremonial,  and  their  necessities,  i.e.^the  injury  to  the  public, 
produced  by  the  withdrawal  of  land  from  the  market  and 
its  concentration  in  ecclesiastical  corporations,  have  been 
adverted  to  by  the  judges  as  explaining  such  of  the  provi- 
sions of  the  statutes  as  might  be  obscure,  and  as  pointing 
out  the  object  they  were  designed  to  meet.  We  may  turn, 
also,  as  illustrating  the  same  appeal  by  the  courts,  in  order 
to  get  at  the  meaning  of  a  statute,  to  the  sense  of  right  and 
the  sense  of  need  by  which  it  was  prompted,  to  the  opinion 
of  the  judges  of  the  supreme  court  of  the  United  States  on 
the  legal  tender  statute,  and  on  the  constitutional  amend- 
ments consequent  on  the  late  civil  war.  In  the  legal  tender 
decisions,  we  have  brought  conspicuously  before  us,  in  the 
opinions  rendered  on  both  sides  of  the  question  before  the 
court,  (1)  the  determination  then  existing  in  the  country  to 
maintain  its  integrity,  and  (2)  the  dire  straits  to  which  at  the 
time  it  was  reduced.  In  'the  reconstruction  decisions  the 
opinions  on  both  sides  appeal  in  like  manner  to  what  was 
the  national  sense  of  right  and  national  necessity  prompting 
to  the  legislation  under  investigation.*  It  is  true  that  no 
evidence  was  taken  in  either  line  of  cases  to  show  what  were 
the  national  sense  of  duty  and  the  national  necessities  at  the 
period  in  which  the  legislation  in  question  was  enacted.  Of 
these  and  kindred  facts  the  courts  took  judicial  notice.'  And 
as  the  national  conscience,  or  sense  of  right,  which  is  so  im- 
portant a  factor  in  legislation,  is  not  an  instantaneous  emotion, 
but  the  product  of  ages  of  national  training  and  national  apti- 
tudes, so  the  courts,  in  making  up  their  opinion  as  to  what  a 
legislature  intended,  turn  to  national  traditions  and  antece- 
dents as  an  im[K)rtant  element  in  determining  such  intentions. 


>  See,  for  citatioDS,  supra,  §  593  ;  and        '  For  cases  illustrating  Judicial  notice 
Bee  further,  supra,  §  360.  of  this  class,  see  Whar.  on  Ev.,  §  338. 
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Henoe  it  is,  that  one  lUtnte  may  ba  vxplained  by  prior 
itatntes  aod  by  the  oommoa  law.*  In  fiuit  tiun  ia  bo  etaluta 
that  can  be  ntidwBtood  without  taking  into  eonsidetatiMi  tiht 
pertinent  history  of  ^«  past.  The  past  is  not  merriy  ffrphrm 
totycrf"  the  present  It  u  the  base  on  which  the  preaent  ataada 
And  the  reason  why  this  examination  of  past  and  pwaonteoa- 
ditioDS  of  the  ooantry  is  essential,  is,  as  baa  beMi  alnady 
notioSd,  because,  as  a  matter  of  fiu;t,  tiie  real  law-^nalma  of  a 
ooantry  are  its  people.  Their  legislation  mty  be  the  woric  tt 
oentnrifls ;  it  is,  as  a  rDle*  instinctive  and  imperBsptihle  in  iti 
pn^rees ;  it  movsa  not  with  debate,  and  isanea  no  retorts  of 
its  movements.  Bat  it  speaks  none  the  leas  artieohtaly 
tfaroagfa  the  forces  it  represents  and  the  stamp  it  impreaaoi  oa 
eostomary  oommon  lift.*  And  when  we  seek  the  meaoiaf 
of  a  law,  we  most  resort  primarily  to  the  eoondantioa  «f 
these  forces  and  this  stamp.  In  other  words,  we  mnaf  inqoiie 
as  to  the  conditions  and  ^vironmants  oC  tlie  oonntiy  at  tiM 
time  the  law  was  evolving,  and  as  to  tint  coatoma  in  whiA 
it  gradoally  took  shape  before  legulativa  adoption.* 

'  A/ra,  S  616.  ratio  or  Boope  of  tha  autnte  (or  •*« 

■  S\^>ra,  §6  14,  27.  tl^e  hiBtoryof  the  statnto)  mkjbenMd 

■  See  Big  BlMk  Creek  Co.  v.  Com.,  u  an  iustmnMnt  or  moani  for  detar- 
94  PenD.  St.  450 ;  Bszter  v.  Tripp,  12  mining  the  doabtTol  import."     lb. 

B.  I.  310;   Cearfosi  v.  State,  42  Hd.  Bir  Fater  Maxwell,  in  bIttroaUMDB 

403.     That  Listorj  Is  to  be  appealed  the  interpretation  of  Statotea  (Londoii, 

to  in  anoh  caeeB,  Bee  U.  S.  v.  R.  E.,  91  18T&>,  thus  apeaki  (p.  19)  :   ■■  Ai  ra- 

U.S.T2.   That  the  joDrnaUoftbelegis-  gards  the  history,  or  eztemal  olnmni- 

latare  may  be  aearchtid  fbr  this  pnr-  Htanoei  oonneoted  with  the  enaotment, 

pose.  Bee  Sdger  v.  Raodolpli  Co.,  TO  the  general  rule  which  ia  applloable  t* 

Ind.  331;  Bee  Dist.  of  Col.  d.  Wash-  the  oonBtruotlon  of  all  other  doonmeiiti 

ingtOQ  Market  Co.,  3  MoArthur,  &GS ;  is  aqnallj  applicable  to  atatntei,  ric, 

see,  alsn,  illustrationB  in  raooQBtrno-  that  the  Interpreter  ahonld  so  fkr  pat 

tlon  opinionfl,  tupra,  {  593.  himself  in  the  pocition  of  th<w«  whose 

"  He  (the  Interpreter)  may  seek  It  words   ha    is   interpreting    h    ta   b« 

(the  meaning  of  a  statute),  for  ez-  able  to  see  what  thooe  words  relate  to. 

ample,  in  the  reason  of  the  statute,  as  Estrinsie  erldenoe  of  the  ninnimstancwi 

indicated  by  the  statute  itself,  or  in  or  snrroanding  facts  nnder  whloh  a 

the  reason  of  the  Rlatnte,  as  indicated  will  or  contract  was   made,  so  far  as 

by  the  history  of  the  statute;  or  by  they  throw  lighten  the  mattertowhich 

the  clear  enactments  of  other  statutes  the  doonmeut  relates,  and  of  the  out' 

made  by  the  same  legislature  tn  port  dition  and  position  of  the  persons  who 

tuateria,"   Austin,  Lect.   zzztII.     "If  madeitorarementionedinit,  iialwaji 

those  terms  be  of  doobtful  import,  the  admitted  as  indispensable  for  the  par- 
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§  613.  The  position  heretofore  taken  that  statutes  are  only 
permanently  operative  when  declaratory  of  existing  conditions, 

pose  not  only  of  identifying  such  per-  draw  a  lady's  carriage  and  a  dray 
sons  and  things,  hut  also  of  explaining  horse  ;  and  it  would  therefore  be  neces- 
the  language,  whenever  it  is  patently  sary  to  inquire  what  was  the  kind  of 
(latently)  ambiguous  or  susceptible  of  horse  which  was  the  subject  of  the 
various  meanings  or  shades  of  mean-  warranty.  See  the  judgment  of  Black- 
ing, and  of  applying  it  sensibly  to  the  burn,  J.,  in  Burgess  v,  Wickham,  3  B. 
circumstances  to  which  it  relates.  &  S.  698,  33  L.  J.  Q.  B.  28  ;  Clapham  v. 
Wigram,  Interp.  Wills  Prop.  5 ;  An-  Langton,  5  B.  &  S.  721),  34  L.  J.  Q.  B. 
stie  I'.  Nelms,  26  L.  J.  Ex.  5  ;  per  46.  Whore  a  guarantee  is  worded  in 
Bramwell  B.  ;  Wood  t'.  Priestner,  L.  language  equally  applicable  to  a  past 
R.  2,  Ex.  70 :  Shortrede  v.  Cheek,  1  A.  and  to  a  future  credit,  evidence  would 
&  E.  .^7  ;  Bauman  r.  James,  L.  R.  3  Ch.  be  admitted  of  the  position  of  the  par- 
App.  508;  Doe  r.  Benyon,  12  A.  &  E.  ties  at  the  time,  in  order  to  determine 
431  ;  Blundell  r.  Gladstone,  3  McN.  which  was  their  real  meaning.  Gold- 
&G.  692;  Turner?'.  Evans,  2  E.  &  B.  abode  r.  Swan,  1  Ex.  154;  Wood  t\ 
515.  Thus,  when  a  charter  party  Priestner,  L.  R.  2  Ex.  66.  So,  in  the 
stipulates  that  *  detention  by  ice*  is  not  interpretation  of  statutes,  the  interpre- 
to  be  reckoned  among  laying  days,  the  ter  must,  in  order  to  understand  the 
meaning  intended  to  be  expressed  by  subject  matter  and  the  scox)e  and  ob- 
this  term  cannot  be  accurately  deter-  jeot  of  the  enactment,  call  to  his  aid 
mined  without  that  knowledge  of  the  all  those  external  and  historical  facts 
circumstances  of  the  port  and  trade  which  are  necessary  for  the  purpose, 
which  the  parties  possessed,  or  are  con-  Gorham  v.  Bishop  of  Exeter,  rep.  by 
clusively  presumed  to  have  possessed;  Moore,  p.  462.  (See  5  Ex.,  630.) 
and  evidence  of  these  circumstances  is  **  In  his  celebrated  judgment  in  the 
received  for  the  purpose  of  accurately  Alabama  arbitration,  Cockburn,  C.  J., 
construing  the  contract.  Hudson  r.  showed,  by  a  reference  to  their  history, 
Ede,  L.  R.  3  Q.  B.  412;  and  see  Behn  that  both  the  American  and  English  For- 
r.  Burness,  3  B.  &  S.  751,  32  L.  J.  Q.  eign  Enlistment  Acts  of  the  early  part 
B.  207.  When  a  vessel  is  warranted  of  the  present  century  were  intended 
seaworthy,  the  meaning  must  vary  not  to  prevent  the  sale  of  armed  ships 
with  the  nature,  not  only  of  the  vessel  to  belligerents,  but  to  prevent  Ameri- 
but  of  the  voyage  ;  and  evidence  of  can  and  English  citizens  from  manning 
these  circumstances  is  admitted  in  privateers  against  belligerents.  Sup- 
order  to  ascertain  the  precise  intention  plement  to  the  London  Gazette,  2(^ 
of  the  parties.  In  a  lease  of  a  house  Sept.  1872,  p.  4135. 
with  a  covenant  to  keep  it  in  tenantable  **  The  5  Geo.  IV.  c.  113,  for  the  aboli- 
repair,  it  is  necessary  to  ascertain  tion  of  the  slave  trade,  was  construed 
whether  it  be  an  old  one  in  St.  Giles's  as  extending  to  offences  committed  by 
or  a  palace  in  Grosvenor  Square ;  for  British  subjects  out  of  the  British  do> 
that  which  would  be  a  repair  of  the  minions,  that  is,  on  the  west  coast  of 
one,  might  not  be  so  of  the  other.  On  Africa,  by  the  light  of  the  notorious 
the  sale  of  a  horse  warranted  to  go  well  fact  that  the  crime  against  which  the 
in  harness,  the  qualities  of  a  good  act  was  directed,  was  mainly,  if  not 
goer  would  be  different  in  a  pony  fit  to  exclusively,   committed  there   (R.    v. 
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[aH».  VB,' 


it  UlutektAd  by  tb«  trattment  br  tin  BaglMi  oDarti  of  thi 
AvAorito-  ol^s'  EngHidi  rtatatai.  WiMn  Umn  stefotn  tii  Mt 
gww^Mi-  iq  their  text  fit  into  «ruting  OMiditiotti  thqr  mn 
strrtebed  or  eontracted  until  a  fit  ma  ^iprazinutad ; 


Minria 


islMta,  1  Car.  k  E.  US) ;  iha^^  H,  to  dtrvt  Ui  ad 

ptrhJipa,  aug>  not  lum  «xtMd«d  to  Ha,  ot  all  tepn 

(iarnib}«alaInoUurp«rtaoftliawafU  tka  paM,  and  to  MaaMar  tka  fe^- 

bqrond  our  tairltoriM.   Per  Bnmi^dl,  gvaga  of  tba  ant  >•  If  It  bat  baw  jn- 

S.,  In  Bantoa  v.  nUd8«,  »  I..  J.  C.  P.  Mdtod  to  Urn  Jbr  tha  Int  ttea  la  A> 

MS;  8C.B.  N.8.M1.  «hm  beim  Uk.    it>  Haw.  Bl  L  I. 

"AnordlnanaaoftbaaolaVofHeag  Bt^.  8*.  It  la  nnniBMaaiy  to  ■*!  ttat 

Can(,wlilAa«tb«drl*adtka«xbadUkia  lliii  nuliiiiil  \i aitaaiiiia  alM  mtf 

<)f  GUneaa  saVlaMa  to tha gVNcABtnt  ba  tbtn  rrfWrad  to,  do  not  Jnstif^i 
at  China,   wliBB  tbargad  wltb   'any-  dtryartata  b«Bk  every  meaniiig  of  tha 

«bM  or  obnea   nn^nat  Iha  law  ot  langnagaafthaitct.     Thoir  fnnctian li 

ddna,*  waa  aoottonad  altli v I7 rafitf-  Iladlad  toaanaiiiiig  a  key  to  thetr 

taoa  to  the  ahwimatonw  nnd»  wMnb  aanaa,  whan  tha  vords  are  fairly  optaT 

tha  tnatT',  wUeh 


(lapUeal  raUtlm  of  Hong  Kong  to 
Aln  a,  a*  llmttad  to  thoaa  I 


aUnattonaaonmrlnpnMflrUI^.  At-  a: 
tooMj-GvntTil  V,  Kwok-a-SInf,  t.  B. 
{>  P.  C.  179, 197.  AuBotwhich  BDthor- 
iied  the  oonrt  bsfors  which  a  road  tn- 
liiotment  was  preferred,  to  give  costs, 
«■«  oODBtmed  tu  aothoriiing  the  Judge 
tt  uUi  prlus  to  do  BO,  partlj  on  the 
gTonnd  of  the  well-known  fact  that 
inch  indiotmenta  wars  rarelj  tried  by 
the  oonrt  tn  which  thej'  were,  in  the 
ttriot  ■enaa  of  the  word,  'preferred.' 
K.  V.  Pambridge,  3  Q.  B.  901.  Lord 
Weatbnrjiwhen  ohancellor,  referred  to 
■  ipeeoh  made  b;  himtelf,  as  sttome;- 
ganeral,  in  the  house  of  coiniDODi,  in 
IBBO,  in  lutrodnciDg  tha  banfcroptc; 
bill,  which  was  paasad  into  law  in  the 
following  year;  and  onaof  hii  raaaoni 
in  tftvoT  of  the  oonstrnction  which  ha 
pnt  on  the  act  was  that  it  tallied  beet 
with  the  intention  which  the  lagis- 
latnra  might  be  preanmed  to  hare 
adopted,  ai  it  was  the  gronnd  on  which 
application  had  been  made  to  it.  Bnt 
be  observed,  at  the  same  time,  that  he 
had  endeavored,  in  tbnnlng  hli  opinion, 
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taztnutrbaiMndbtba  a 
gtran  tba  b|^h  atMsIa,  M  OM.  IL 
2S.  wfafah  daciuad  an  Mu-ri^aal 

ohildtan  ondw  aga  tcM,  vHhm  tfc* 

oonaent  of  the  parenta  or  gDardiini 
waa  first  obtained.  It  baoame  a  qo«- 
tion  whether  the  act  waa  to  b«  inter- 
preted to  iDolnde  illegitlmata  ehildren ; 
and  Lord  Hansfleld,  In  holding  that  It 
did  so,  pnt  hla  deciiion  on  tha  ground 
of  the  misehietl  which  the  act  wm 
intended  to  obviate:  "This  aot  wai 
psaied  in  order  to  prerant  the  illexal 
pracUoe  of  olandesti  ne  marriagea,  w  hich 
were  boooma  so  reij-  enonnona,  that 
places  were  set  apart  In  the  Pleat  and 
other  prisons  for  the  pnrpoae  oi  ode- 
bratlug  clandestine  maniagea.  Th* 
oonrt  of  ohanonrj,  on  the  gnmnd  of  its 
iilegalitf,  made  it  a  contempt  of  the 
oonrt  to  marry  one  of  Ita  ward*  In  this 
manner.  Thej  oommitted  tha  offenden 
to  prison ;  bnt  that  mode  of  punish- 
ment was  Ibond  rldieoloas  and  ineF- 
factoal.  Than  this  aot  was  introdnoed 
to  reuadythe  miaohief."  R.  v.  Hod- 
nett,  1  T.  E.  98. 
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and  when  circumstances  changed,  the  law,  to  adopt  Mr.  Spence's 
statement,*  was  "  accommodated  to  the  altered  state  of  society." 
But  until  the  cotemporaneous  construction  put  by  a  court 
having  jurisdiction  is  overruled  by  circumstances,  or  becomes 
obsolete,  it  is  authoritative  as  a  judicial  exposition;'  and 
the  same  may  be  said  of  the  action  of  the  departments  of 
government  when  applying  a  statute.'  The  United  States 
courts,  also,  as  we  have  seen,  in  construing  a  state  statute,  will 
take  the  construction  imposed  on  it  by  the  state  courts,*  and 
when  a  statute  of  one  state  is  adopted  by  another,  it  will  usually 
be  accepted  with  the  construction  attached  to  it  by  the  courts 
of  the  state  of  its  original  adoption.*  And,  as  we  have  seen, 
when  a  title  has  been  acquired  in  accordance  with  the  deci- 
sion of  a  state  court  as  to  a  statute,  the  supreme  court  of  the 
United  States  held  that  such  title  cannot  be  divested  by  the 
state  court  overruling  its  former  decision.* 

1  Supra,  §  30  ;  and  see  Washington  language,  {t  is  rather  an  expression  of 

V.  Murrajr,  4  Cal.  388,  cited  infra,  §  t>21.  those  concerned  than  an  exposition  of 

'  See  supra,  §  30.  the  act,  and  must  be  corrected.    Id. ; 

"The    Abbotsford,    98    U.   S.   440;  Vaugh.,  170;  and  per  Lord  Brougham 

Douglass  V.  Pike  Co.,  101  U.  S.  677  ;  in  Dunbar  v.  Roxburghe,  3  Ch.  &  F. 

Swift  V.  U.  S.,  14  N.  &  H.  481 ;  State  v,  354.     But  this  maj  depend  materially 

Whitworth,  8  Lea,  594 ;  see  mpra,  §  480.  on  the  nature  of  the  usage.     Where  it 

On  this  topic  see  generally  District  of  has  been  of  an  authoritative  character, 

Columbia  i;.   Washington    Market,    3  and  especially  where  the  statute  is  an 

MacArthur,  559  ;  and  authorities  cited  ancient  one,the  interpretations  of  usage 

to  §  611.  have  materially  modified  the  meaning 

*  Supra,  §  526.  of  apparently  unequivocal  language. 

*  Myrick  v.  Hasey,  27  Me.  9 ;  Adams  Thus,  the  statute  1  Westm.  c.  10, 
V,  Field,  21  Vt.  256  ;  Com.  v.  Hartnett,  which  enacts  that  coroners  shall  be 
3  Gray,  450  ;  see  aupra,  §  480.  chosen   of    the  most    legal  and  wise 

*  Supra,  §  480.  How  far  questions  of  knights,  has  always  been  understood 
public  policy  may  be  considered  in  con*  to  admit  of  the  election  of  coroners  who 
Btrning  a  statute,  see  Baxter  v,  Tripp,  were  not  knights.  2  Hawk.,  o.  9,  s.  2. 
12  R.  I.  310.  That  journals  of  legisla-  Though  the  15  Rich.  II.  enacted  that 
turesmay  be  examined  in  view  of  mean-  the  admiralty  should  have  no  jurisdic- 
ing,  see  Edger  v.  Randolph  Co.,  70  tion  over  contracts  made  in  the  bodies 
Ind.  331 ;  supra,  §  603.  of  countries,  seamen  engaging  in  Eng- 

**  It    has    been    said,   indeed,   that  land   have  nevertheless   always  been 

usage  is  only  the  interpreter  of  a  doubt-  admitted  to  sue  for  wages  in  that  court, 

fnl  law,    but  cannot  control  the  Ian-  Smith  r.  Tilley,  1  Keb.  712,  where  the 

guage  of  a  plain  one,  and  that  if  it  has  remedy  is  easier  and  better  than  in  the 

put  a  wrong  meaning  on  unambiguous  common  law  courts  ;  on  the  ground,  it 
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§  614.1  COMMENTARIES  ON  LAW.  [CHAP.  Vn. 

§  614.  When  the  literal  meaning  of  a  statute  is  not  unrea- 
sonable, it  is  to  be  followed  in  preference  to  a  more  remote 

lias  been  said,  per  Lord  Holt  in  Clay  within  that  time,     •     .     .     and  that  a 

r.  Sudgrave,  1  Salk.  33,  that  commnnis  large  number  of  the  most  important 

error  facitj as."    Maxwell  on  Stat.,  722.  acts  now  upon  the  statute  books  of  th4' 

In  State  r.  Qlenn,  Sup.  Ct.  Ner.,  state    have    been    so    approved   and 

1883  (West  Coast.  Rep.,  vol.  i.  No.  1),  signed,  which  nsage  and  practice  of 

the  authorities  on  this  point  are  thus  the  executive  department  of  the  atatf 

grouped : —  government    should    not  now,  in  our 

**The  supreme  court  of  the  United  judgment,  be  disturbed  or  set  aside.* 
States,  when  the  power  of  the  judges  Solomon  v.  Commissioners,  41  Ga.  161. 
of  that  court  to  sit  as  circuit  judges  '*  The  supreme  court  of  Pennsjlvanii. 
was  called  in  question,  said  :  *  To  this  in  discussing  the  x>ower  of  the  legisli- 
objection,  which  is  of  recent  date,  it  is  ture,  under  the  provisions  of  the  con- 
sufficient  to  observe  that  practice  and  stitution  of  that  state,  to  enlarge  the 
acquiescence  under  it  for  a  period  of  privileges  of  corporations,  said:  ^Thii 
several  years,  commencing  with  the  construction  is  not  unsupported  bj  an- 
organization  of  the  judicial  system,  thority.  It  has  not,  indeed,  receiTed 
affords  an  irresistible  answer,  and  has  the  direct  sanction  of  any  express  judi- 
indeed  fixed  the  construction.  It  is  a  cial  decision.  But  the  legislature,  with 
contemporary  interpretation  of  the  most  many  members  of  the  convention  in  it, 
forcible  nature.  This  practical  expo-  has  always  acted  upon  this  interpreta- 
sition  is  too  strong  and  obstinate  to  be  tion.     And  this  has  been   done  vith  the 

shaken  or  controlled The  silent  acquiem-eyice  of  all  the  ftroplt,  irtfoai- 

question  is  at  rest,  and  ought  not  now  ing  the  legal  profession  and  the  jmlicinn. 

to  be  disturbed.'     Stuart  v.  Laird,  1  The  defendant's  counsel   has  prclui-e:! 

Cranch,  308.  us  a  list  of  two  hundred  and  seventv- 

**  111  Georgia,  when  the  question  was  nine    acts   of  assembly,    pa9.se<i    oiily 

raised  as  to  tlie  power  of  the  governor  within  the  last  four  years,  creating  ou^ 

of  that  state  to  veto  bills  after  the  ad-  and  enlarging  the  powers  of  another 

journment  of  the  legislature  was  called  corporation,  or  enlarging  the  ]»owers«>f 

in  question,  the  court  said  :    *  If  this  two  corporations,  both  lunnicipal  antl 

was  an  original  question,  independent  private.     Some  thousands  of  such  law> 

of  any  construction  heretofore  given  by  have  probably  been  passed  since  183>. 

the  executive  department  of  the  state  If  we  now  declare  them  to  be  unoon- 

governiuent,  to  this  clause  of  the  con-  stitutional,  and  sweep  away  at  once  all 

stitution,  weshould  be  inclined  to  hold  the  rights,  public  and  private,  which 

that  the  governor  could   not  approve  have   been  acquired  under  them,  Wf 

and  sign  any  bill  after  the  adjourn-  must  do  an  amount  of  mist-hief  which 

ment  of  the  general  assembly  ;  but  on  no    man's   arithmetic    can    calculate. 

l<X)king   into  the   past  history  of  our  This  is  a  proper  element  of  legal  jud^'- 

legislation,  we  find  that  it  has  been  the  ment  on  such  a  subject.     We  are  n-'t 

practice  for  many  years  for  the  govor-  to  overlook  the  practice  of  the  legi^l,v 

nor  to  take  five  days  after  the  adjourn-  ture,  or  disregard  the  consequence  of 

ment  of  the  general  assembly  for  the  doing  so.'  Moers  r.  City  of  Reading,  21 

revision  of  bills  passed  by  that  body,  Pa.  St.  202. 

and   to  approve    and  sign    the  same  '*  To  the  same  effect :  Bingham  r.  Mil - 
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and  conjectural  meaning  which  may  appear  to  the  court  more 
reasonable.     The  question  of  greater  or  less  reason- 
ableness is  for  the  legislature  and  not  for  the  court.^   meaning 
But  a  literal  meaning,  when  manifestly  based  on  a   eonaWeto 
clerical  error,  may  be  set  aside.'    Nor  will  it  be  susr  ^®^*^^'°* 
tained,  when  the  general  construction  is  doubtful,  in  cases 
where  such  literal  meaning  would  work  gross  injustice.* 

ler,  17  Ohio,  448 ;  Johnson  v.  Joliet  &  scription  or  royal  charter,  and  not 
C.  R.  R.  Co.,  23  III.  207 ;  Scanlan  v.  merely  one  by  reputation.  1  Hale, 
Childs,  33  Wis.  666 ;  Cronise  r.  Cronise,  491 :  3  Dyer,  326  b. 
54  Pa.  St.  263 ;  Commissioners  v.  Ilig-  ''A  harbor  act,  which  imposed  a 
ginbotham,  17  Kan.  80.  penalty  on  *  any  person*  who  placed 
**  These  cases  are  quoted  and  cited  articles  *  on  any  quay,  wharf,  or  land- 
as  declaring  principles  which  should  ing  place,  within  ten  feet  from  high- 
govern  courts  where  doubts  exist  as  to  water  mark'  so  as  to  obstruct  the  free 
the  proper  construction  of  the  consti-  passage  over  it,  was  held  to  apply  only 
tution.  It  is  only  in  cases  where  the  toground  over  which  there  was  already 
provisions  of  the  constitution  are  free  a  public  right  of  way,  but  not  to  pri- 
from  doupbt  that  courts  follow  *  the  vate  property  not  subject  to  any  such 
fundamental  law  as  it  is  written,  re-  right,  and  in  the  occupation  of  the 
gardless  of  consequences.'  In  such  person  who  placed  the  obstruction  on 
cases,  courts  have  frequently  declared  it.  Harrod  r.  Worship,  1  B.  &  S.  381  ; 
that  the  argument  ah  inconvenienti  30  L.  J.  M.  C.  165 ;  diss.  Wightman, 
should  not  'bend  the  constitution  to  J."  Notwithstanding  the  compre- 
suit  the  law  of  the  hour.'  We  agree  liensive  nature  of  the  general  terms 
with  Judge  Cooley  that  *  we  allow  the  used,  it  was  not  to  be  inferred  that  the 
contemporary  and  practical  construe-  legislature  contemplated  such  an  in- 
tion  its  full  legitimate  force,  where  it  terference  with  the  rights  of  property 
is  clear  and  uniform,  to  solve  in  its  as  would  have  resulted  from  construing 
own  favor  the  doubts  which  arise  on  the  words  as  creating  a  right  of  way." 
reading  the  instrumentto  be  continued.'  — Maxwell  on  Stat.,  257. 
Cooley's  Const.  Lim.,  71,  and  authori-  In  Lieber's  Hermeneutics  (p.  120) 
ties  there  cited."  we  have  the  following  : — 

*  State  V,   Brewster,    42    N.   J.   L.  **1.  A  sentence  or  form  of  words  can 
125.  have  but  one  true  meaning. 

'  People  V.  Hoffman,  97  111.  234.  2.  There  can  be  no  sound  interpre* 

•  Supra f  §  609 ;  i«/ra,  §  614.    **Stat-    tation  without  good  faith  and  common 
utes  which  encroach  on  rights  of  the    sense. 

subject,  whether  as  regards  person  or  3.  Words  are,  therefore,  to  be  taken 

property,  receive  a  strict  construction,  as  the  utterer  probably  meant  them  to 

Thus,  the  act  21  £dw.  I.,  de  male  fac-  be  taken.     In  doubtful  cases,  there- 

toribna  in  parcis,  which  authorized  a  fore,  we  take  the  customary  significa 

parker  to  kill  trespassers  in  his  park,  tion,  rather  than  the  grammatical  or 

and  who  refused  to  yield  to  him,  was  classical,  the  technical  rather  than  the 

oonstrned  as  strictly  limited  to  a  legal  etymological — verba  artis    ex    arte — 

park,  that  is,  one  established  by  pre-  tropes    as    tropes.     In    general,    the 
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%  615.  Wtien  there  are  two  conflicting  oonatniD- 
^  doubt      tioM  of  a  itatafee,  aitd  wbw  theugenwto  far  tfaeM 


word*  nr«  Ukra  ta  ttut  hmsIbc  Uw  aufHom  If  it  tavolvM  k  MrilM 
wbioh  fL^rM*  BMit  vUk  Uw  tAwMlir  ot  rabruM  oa  Iht  aUa  if  the  «liw 
of  bolli  tMtl 

4.  The 
not  defeat  tl 

5.  The  azaaption  li  foudad  i^ob   tpMtortlMtext. 
the  BUpefk 

S.  Thai  wUoh  to  vnUlO*,  Ur,  b«M  om  cv  tha  oOaa  aawtrwHMi^ 
uid  cuitana>7i  la  pnAnbU  •>  tha  m^  K>>U«  n>  fat  ilaiiiHin  wUA  aM- 
Improb&Ua,  wAlr,  a«l  ■anntf.  atraatkn  wa  a«^  to  adaf*. 

7.  We  fcUovspMlalralaattnB^  11.  Tha  oUw  a  Isv,  or  a^r  l«l 
proper  aathorftj'. 

8.  We  «nda«T«r 
anee  frota  that  wMA  la  I 
Wfore   i>raaaadin(   to  tkat  wU*  li    < 


9.  ]ii[tffpraUttim  li  Mt  tha  ol^aft, 
bnt  mrgana ;  haiHa  isptrlor  aowaMwa 
tiona  mR/  axlit>" 

The  followtiv  nl«  «n  gtr^  «■  f, 

144  ttitq:— 

"1.  All  prinotplaiof  InterpretBtlon, 
if  al  all  applicable  to  oonatrnctioD,  are 
valid  for  the  latter. 

2.  The  main  gnide  for  coDitraotton 
is  annlogy,  or  rather  reaaoDlng  bj 
parol  If  Hum, 

3.  The  aim  and  object  of  ao  Instra- 
ment,  In.",  etc.,  are  essential,  if  dia- 
tinctl.v  known  In  constraing  them. 

4.  So,  also,  may  be  the  oanses  of  a 
law. 

5.  No  text  imposing  obligations  is  vn- 
derstond  to  demand  impossible  tbiugi. 

6.  Privileges  or  favora  are  to  be  ood- 
Btrae-l  so  aa  to  be  least  Injarioas  to  the 
nan-privileged  or  unfavored. 

7.  The  more  the  text  partakes  of 
the  nature  of  a  compact,  or  solemn 
agreement,  the  closer  ought  to  be  its 
construction. 

8.  A  text  imposing  a  performance, 
expresses  a  minimam  if  the  perforin- 
ance  is  ■  saoriSoe  to  the  perfonner ; 
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13.  Yet  nothing  oonlribnUs  root*  % 
the  substantial  protection  of  indivhtall 
llbertj,  than  a  habitaallj  ckitv  iuW 
paatrtlaatnd 

U.  Itkim; 
tiur  W(ff4B  were  n»nl  in  a  ilrflnll^ 
abaolnte,  and  eironmacribeil  meani^ 
or  in  a  generic,  relatire,  or  expansin 
character. 

14.  Let  the  weak  baTO  tha  benell  0 
a  donbt,  witbont  defeating  tha  gaasrsl 
object  of  the  law.  Let  merer  prarail, 
if  there  be  real  donbt. 

15.  A cousiderationoftbeentitatext, 
or  diaoanrse,  is  neceaaary  in  order  tc 
constme  fairly  and  faithfullj. 

IS.  Above  all,  be  bithlnl  In  bos- 
strnctlon.  Constrnctiou  ia  tha  bnildint 
up  with  given  elemeuta,  not  the  (aniai 
of  extraneona  matter  into  text." 

On  pp.  WJ  Mttg.,  tha  (bllowlag  an 
given  aa  mleaapplioable  to  Intarprrta 
tion  In  general : — 

"  1.  The  trna  meaning  of  tha  wordi 
can  be  bnt  one. 

2.  Uoneet,  faltbfal,  ioH  JUt  \afith 
pretatton  Is  all  important ;  eoouMa 
■erne  mast  guide  as. 

3.  Word!  are  to  be  taken  aooMdiii| 
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constructions  are  evenly  balanced,  the  construction   that  which 
will  be  preferred  which  is  fairest  and  most  generally   and  most 

to  their  customary,  not  in  their  original  become  valid  in   the  oonrse  of  time, 

or  classical  signification.  Dig.  L.  50,  Tit.  17,  24.     .     .     . 

4.  The  signification  of  a  word,  or  10.  If,  therefore,  the  law  admits  of 
the  meaning  of  a  sentence,  when  du-  two  interpretations,  that  is  to  be  adopted 
bious,  is  to  be  gathered  from  the  con-  which  is  agreeable  to  the  fundamental 
text,  or  discovered  by  analogy,  or  fair  or  primary  law,  thoagh  the  other  may 
induction.    Yet  the  same  word  does  have  been  adopted  previously. 

not  always  mean  the  same  in  the  same  11.   Custom  of  the  country,  where 

discourse  or  text.     This  would,  in  fact,  the  law  was  made,  supplies   the  defi- 

militate  with  the  important  rule,  that  ciency  of  words. 

we  are  to  take  words  in  their  natural  12.    In  dubious  cases,  the  fairer  in- 

sense,  according  to  custom  and  their  terpretation  is  to  be  adopted.    *  Every- 

connection.  where,  especially  in  law,  equity  is  to 

5.  Words  are  always  understood  as  be  considered.'  <Dig.  L.  50,  Tit.  17, 
having  regard  to  the  subject  matter.  90,  192,  200. 

6.  The  causes  which  led  to  the  13.  That  which  is  probable,  or  cug- 
enactment  of  a  law  are  guides  to  us.  tomary,  is  preferable  to  that  which  is 
If  one  interpretation  would  lead  to  ab-  less  so,  wherever  obscurity  exists.  If 
surdity,  the  other  not,  we  must  adopt  two  laws  confiict  with  each  other,  that 
the  latter.  So,  that  interpretation  must  yield  the  effect  of  which  is  less 
which  leads  to  the  more  complete  effect  important,  or, 

which  the  legislature  had  in  view,  is  14.   That  is  to  be   adopted,  by  the 

preferable  to  another.  adoption  of  which  %e  approach  nearest 

7.  Two  chief  objects  of  all  govern-  to  the  probable  or  general  intention  of 
ment  are  peace  and  security  ;  the  state  the  legislature.  Specific  rules,  adopted 
can  never  be  understood  to  will  any-  for  the  protection  of  private  individ- 
thing  immoral,  so  long  as  there  is  any  uals,  must  be  followed.  .  .  . 
doubt.  Laws,  therefore,  cannot  be  con-  15.  The  more  general  the  character 
strued  as  meaning  anything  against  of  the  law  is,  the  more  we  ought  to 
the  one  or  the  other.  Security  and  try  strictly  to  adhere  to  the  precise  ex- 
morality  are  the  supreme  law  of  eyery  pression.  Without  it,  it  would  be  a 
land,  whether  this  be  expressly  ac-  wavering  Instead  of  a  stable  rule  ;  we 
knowledged  or  not  must  presume  that  the  words   have 

8.  The  general  and  superior  prevails  been  the  better  weighed.  Many  con- 
over  the  specific  and  inferior  ;  no  law,  siderations,  however,  may  exist,  which 
therefore,  can  be  construed  contrary  to  would  oblige  us  to  follow  a  different 
the  fundamental  law.  If  it  admits  of  course,  e.  g,,  the  cruelty  of  a  law,  its 
another  construction,  this  must  be  antiquity,  and  consequent  unfitness, 
adopted.     ...  16.    If  any  doubt   exists  in   penal 

9.  A  law  contrary  to  the  funda-  laws  or  rules,  they  ought  to  be  con- 
men  tal  or  primary  law,  may  at  any  strued  in  favor  of  the  accused ;  of 
time  be  declared  so,  though  it  has  al-  course,  without  Injury  to  ony  one  else, 
ready  been  acted  upon  ;  for  that  which  17.  In  cases  of  doubt  between  the 
was  wrong  in  the   beginning  cannot  authority  and  an  individual,  the  bene- 
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f  <tl(k]  cMiMiiimAmm  ra  l4w.  {muup « is. 


bMMAetia  beueficiaL  ItisnottobepreBoniedyiameinthtisifi 
y.ww.^  eqailibrnm,  tibat  the  l«gialatare  meant  to  impoee  tbe 
ooDBtrnctioii  which  would  be  unfair,  or  barmfuU  And  when 
general  terms  are  used^  eueh  tersM,  unless  rertrieted,  will  be 
allowed  their  tall  signtfioanee.* 

itoft]Mdaa1iit,aUolli«rnMNiiiilMiBf  tlmi  iiamiiMh  «  ao  poaltaNr  «Mli 

a^aal,  onglit  to  lis  $!▼•&  to  tlio  isdi»  l^gallj  belong  to  tho  oonpsnj  whowM 

TidiiAl,  not  to  tlM  nnthorl^,  te  tlio  not  alao  a  fbtimaii  of  ttM  «itj,  tlM  ^ 

ttftieniak«it]iolftwi,«iidtlie«itliQvilgr  lawwMto  bo  oonotniod  m.  Unilollo 

iMitliopoirer;  jetitis  snliv^niTSoC  Hmm  pmfhenn  wiio  w«ire  alio  ftoo* 

all  good  goToniniont,  pgaoe,  and  dvU  aoay  to  aroid  tho  i^}iuitfoo  of  paal^ 

morally,  If  lubtlo^  to  allowed  to  do-  Ing  men  te  refosing  to  onlor  into  a 

feat  the  wtoe  object  of  the  law,  or  If  a  compaaj  to  whieh  thej  eoold  Ml 

norUdpartialitj  te  an  evildoer  gvldos  l^galfy  belong.    FonUer'a  CknpMgr 

the Intefpreter.  v«  PhiUipey  S  Bing^  V.  CL  S14.     Bain 

18.  The  weak  (henoe  the  Indliridnal  thoaeetlooe  112  andlSS  of  tho]knk> 

arraigned  bj  the  state)  oogiitto  have  mpt  Aot  of  184S,  whiib  pioleatid  a 

the  benefit  of  donbt;  doubt  ought  to  bankmipi  Srom  aneit  bj  hla  'enil> 

be  oonstmed  In  men^,  not  In  aererftgr.  tora,'  thto  wocd  waaeoaatraedaaliMittd 

A  law  mi^  be  rendered  mUdoTt  bat  not  to  those  eredltore  who  liaddebliiiwiw 

nMre   severe.  "—See   Sedgwlek   Stat*  aUo  nnder  tho  baakmptflgF;  te  a 

Law,  246.  would  have  been  obvkmaljii^}nsl«  and 

>  Wilkinson  v,  Leland,  2  Pet.  627 ;  was  therefore  presumably  not  intended 

Rntherford  v.  Maynes,  97  Penn.  St.  78 ;  that  his  certificate  shoald   protect  a 

Regents  v.  Williams,  9  Gill  &  J.  365  ;  bankrupt  not  only  against  those  credi- 

Bowman  v.   Mlddleton,    1  Bay,   252;  tors  who  had,  or  might  have  prored 

Goshen  v.  Stonington,  4  Conn.  209.  under  the   bankruptcy,    but    against 

'  Hermance,  in  re,  71  N.  Y.  481 ;  see  creditors  whose  claims  were  not  barred 

Wood  V.  R.  R.,  72  N.  Y.  92 ;  see  supra,  by  it.     Grace  v.  Bishop,  11  Ex.  424; 

§  321.  PhiUips  V.  Poland,  L.  R.  1  C.  P.  204 ; 

**  Whenever  the  language  admits  of  Re  Poland,  L.  R.  1  Ch.  App.  356 ;  Wil- 
two  constructions,  according  to  one  of  liams  i*.  Rose,  3  L.  R.  Kx.  5,  per  Bram- 
which  the  enactment  would  be  unjust,  well,  B.  A  statute  which  enacts  that  a 
absurd,  or  mischievous,  and  accoord-  person  who  has  been  convioted  by  jos- 
ing  to  the  other  it  would  be  reasonable  tices  of  an  assault,  and  has  suffered  the 
and  wholesome,  it  is  obvious  that  the  punishment  awarded  for  it,  shall  be  rt- 
latter  must  be  adopted  as  that  which  leased  from  all  other  proceedings  for 
the  legislature  intended ;  -per  Lord  manslaughter,  if  the  party  assaulted 
Campbell  in  R.  v.  Skeen,  28  L.  J.  M.  afterwards  died  from  the  effects  of  the 
C,  98  ;  Bell,  97  ;  per  Keating,  J.,  in  assault,  such  a  construction  would  de- 
Boon  r.  Howard,  L.  R.  9,  C.  P.  308.  feat  the  ends  of  justice.  R.  p.  Morris, 
Thus,  where  a  by-law  authorized  the  L.  R.  1  C.  C  90.  An  act  which  im- 
Poulterer's  Company  to  fine  '  all  poul-  posed  a  i>eualty  on  any  sheriff  or 
terers  in  London,  or  within  seven  bailiff  who  carried  a  person  arrested 
miles  around,'  who  refused  to  be  ad-  for  debt  to  prison  for  twenty-four  hours, 
mitted  into  their  company,  it  was  held,  though  it  might   render  the    former 
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CHAP.  VII.]  STATUTES.  [§  616. 

§  616.  In  construing  a  statute  we  must  resort  to  the  com- 
mon law  for  the  purpose  of  catching  the  distinction 
which  the  statute  may  be  supposed  to  have  estab-   f  ^™2° 
lished.     Unless  a  statute  is  on  its  face  declaratory,   other  stat- 
it  must  be  presumed  that  it  was  intended  to  effect   taken  into 
a  change  in  the  law,  and  to  understand  this  change,   tion!*^^™' 
we  must  ask  what  the  law  previously  was.     It  is  to 
be  presumed,  also,  that  the  legislature  acted  in  view  of  other 
statutes  bejiring  on  the  same  topic,  and  one  statute  will  not 
be  construed  as  overlapping  another.     It  may  happen,  also, 

liable  for  the  act  of  the  latter,  his  ser-  and  exceptional  cases  only.    Laws  are 

yant,  as  well  as  for  his  own,  would  not  made  adea  quae  frequentius  accidunt 

be  construed  to  admit  of  his  being  sued  (Dig.  i.  ix.  ^10),  and  individual  hard* 

after  the  penalty  had  been  recovered  ship  not  unfrequently  results  from  en- 

from  the  bailiflf ;  for  this  would  be  to  actmeuts  of  general   advantage.     The 

give  the  plaintiflf  a  second  penalty  for  argument  of  hardship  has  been  said  to 

the  same  act,  after  he  had  been  com-  be  always  a  dangerous  one  to  listen  to. 

pensated  by  the  first,  and  would,  in-  Per  Curiam,  in  Munro  v.  Butt,  8  E.  & 

deed,  make  the  bailiff  liable  to  pay  B.  754.     It  is  apt  to  introduce  bad  law 

twice,  as  he  would  be  bound   by  the  (per    Rolfe,    B.,    in   Winterbottom   v, 

usual  bond  to  indemnify  the   sheriff.  Wright,    10  M.  &  W.  116;   Brand  v» 

Peshall .».  Layton,  2  T.  R.  712.      An  Hammersmith  R.  Co.,   L.  R.  2  Q.  B. 

act  (5  &  6  Vict.,  c.  39,  §  6)  which  pro-  241 ;  Adams  v.  Graham,  33  L.  J.  Q.  B. 

tected  a  fraudulent  agent  from  con  vie-  71),  and  has  occasionally  led  to  the 

tion,  if  he  '  disclosed  ^  his  offence  on  erroneous   interpretation   of  statates. 

oath,    in   any   examination   in   bank-  Comp.  ex.  gr.,  Perry  v.  Skinner,  2  M.  & 

ruptcy,  was  held  not  to  include  a  con-  W.  471,  with  R.  v.  Mill,  10  C.  B.  379, 

fession  made  there  after  commitment  1  L.  M.  &  P.  695  ;   and  R.  r.  Shiles,  1 

by  a  magistrate,   and    which   was  in  Q.  B.  919  ;  and  Welch  i'.  Nash,  8  East, 

substance  only  a  repetition  of  the  facts  394,  with  R.  i*.  Phillips,  35  L.  J.  M.  C. 

proved  later  ;    on  the  ground  that  it  217,  L.  R.  1  Q.  B.  648.      Courts  must 

would    have  been  absurd    and    mis-  look  at  hardships  in  the  face  rather 

chievous  to  enable  a  man  to  provide  an  than  break  down  the  rules  of  law  (per 

indemnity  for  himself,  by  simply  mak-  Lord  Eldon  in  the  Berkeley  Peerage,  4 

ing  a  statement  of  facts  already  known  Camp.  419  ;   and  in  Jesson  v.  Wright, 

and  provable  aliunde,  and  not  in  any  2  Bligh,  55)  ;   and  if,  in  all  cases  of 

way  advancing  either  civil  or  criminal  ordinary  occurrence    the    law,  in  its 

justice  by  the  alleged 'disclosure.'    R.  natural  construction,  is  not  inconsis- 

V.  Skeen,  Bell  97  ;  28,  L.  J.  M.  C.  91.  tent,  or  unreasonable,  or  unjust  ;  that 

So  held  by  nine  judges  against  five." —  construction  is  not  to  be  departed  from 

Maxwell  on  Statutes,  179-181.  merely  because,   in    some    particular 

*'  It  is  to  be  borne  in  mind  that  the  case,  it  may  operate  with  hardship  or 

injustice  and  hardship  which  the  legis-  injustice  ;  see  per  Parker,  B.,  in  Miller 

latnre  is  presumed  not  to  intend,  is  not  v.  Salomons,  21  L.  J.  Ex.  192." — Maz- 

merel V  such  as  may  occur  in  individual  well  on  Stat.,  183. 
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§617.]  COItHBNTASIBa  ON  LAW.  [CVAP,  Vm 

thnt  a  stfituto  may  be  in  eoiiie  sense  supplemetitary  to  prior 
statutea,  on  which  its  meiiniiig  may  de^iend.  Tbe  aasumptioB 
IB  that  the  atututes  already  in  existeuce,  form,  in  connection 
with  the  common  law,  a  symmetrical  Bystem  ;  and  every  dis- 
tinct statute  that  comes  up  for  coiiaideration  must  be  con* 
strued  eo  aa  to  make  it  tit  into  this  eystem.  It  must  not  be 
extended,  unless  required  by  the  terme  of  the  enactment,  so 
oa  to  cover  ground  covered  by  other  statutes,  or  by  the  com- 
mon law.  It  will  not  be  read  so  as  to  conflict  with  other 
Btatutes  unless  it  was  intended  to  repeal  auch  statutes,  or  to 
occupy  their  ground.'  And  ita  particular  purpose  will  be 
effected  in  accordance  with  the  general  system  of  common 
law  and  of  statutes  of  wliich  it  ia  part.* 

§  617.  In  some  of  our  states  an   effort  hu.;   been   made  tO' 
„  build  up  a  jurisprudence  which  is  exclusively  stata- 

lawtobo  tory.  It  is  impossible,  however,  for  such  an  efi'ort 
to  help  out  to  be  successful.  There  is  no  word  that  can  be  used 
itatute.  jji  ^  statute  iu  defining  which  it  is  not  necessary  to 
appeal  to  the  common  law.  Ereu  should  a  Btatute  be  passed 
to  the  effect  that  the  common  law  shnuld  cease  to  be  in  force, 
we  sliould  have  to  resort  to  the  common  law  to  detemiine 
what  the  common  law  is.  There  is  no  term  of  law  that 
cannot  be  cited  as  an  illustration  to  the  same  effect.  The 
Federal  courts,  it  ia  declared,  have  no  common  law  criminal 
jurisdiction,  yet  there  is  no  Federal  statute  prescribing  a 
penalty  for  a  crime  in  which  the  courts  are  not  compelled  to 
resort  to  the  common  law  to  determine  what  the  statute 
means.*  Ia  Enifland,  and  in  some  jurisdictions  in  this 
coautry,  tbe  supplemeutary  functions  of  the  common   law  in 

■  Iifra,  $  623,  the  oommon  law  ia  to  be  appe&lsl  to, 

'  That  stalutBS  forming  part  of  tlie  to  explain  thu  irords  of  statatis  eren 

i^ams  ajTBtem  aro  to  be  taken  togulher,  when  uot  accepted  in  the  jurisrliclioli 

see  Wbart.  on  Et.,  {  9S0,  a  ;  Aileabiiry  as  tbe  ba^is  of  Jurisprudenoe,  sw  npra, 

u.  PattiBon,  1  Dougl.  98 1  Com.  V.  Al^ar,  $114:    infra,  S   S17.      See,  gi-Derall7, 

TCnsh.S3:  Com.  u.  Montrose,  62  Penu.  Li<fber,  Ueim.   ch.  v.     That   tbe  tut 

8t.  391  ;  Nunes  a.  Welliaoh,  12  Biub,  statute,  in  ease  of  onnfliut.  is  to  pn- 

363;  Hnber  u.  Reilf ,  G3  Penn.  St.  112;  vail  over  preoediug  statutes,  wmft*, 

Flanders  ».  Merrimook,  46  Wis.  SliT ;  M23 :  Sedgwick's  Sut.  Law,  3&3. 

Gibbons  i;.  Brlttennm,   R6  Miss.  232;  *  Supra,  £  114. 
Sohefteisr.  Tftb«t,46Wis.  439.    That 


CHAP.  VII.]  STATUTES.  [§  617. 

this  relation  are  extended  still  further;  and  it  is  held  that 
where  an  act  is  prohibited  by  statute,  but  no  penalty  is  pre- 
scribed, then  a  common  law  penalty  can  be  inflicted  on  a 
party  committing  the  prohibited  act.  Even  when,  in  a  sub- 
sequent clause  of  the  statute,  a  pecuniafy  penalty  is  imposed 
on  the  act,  this  does  not  exclude  indictment  and  punishment 
at  common  law  ;  though  it  is  otherwise  when  it  appears  from 
the  statute  that  the  statutory  penalty  is  to  be  exclusive,  as 
where  the  penalty  is  assigned  to  the  oflfence  in  the  clause  by 
which  the  offence  is  created.^  As  instances  of  the  annexation 
of  common  law  incidents  to  statutory  offences  may  be  men- 
tioned the  application  of  the  common  law  distinction  of  prin- 
cipal and  accessory  to  statutory  felonies,  though  the  statute 
is  silent  as  to  such  distinction;'  and  the  adoption  under  stat- 
utes of  the  common  law  definition  of  robbery,*  and  of  piracy.* 

• 

1  Whart.  Crim.  Law,  8th  ed.,  §  26;  can  such  description  he  taken  from 

and  see  tn/ra,  §  62f>.  them  in  a  hody.     It  is  inferred  from 

'  R.  V.  Mazeaa,  9  C.  &  P.  676  ;  State  the  common  law. 
r.  Ricker,  29  Me.  84 ;  Hnghes  r.  State,        A  statute  on  creating  a  new  offence 

12  Ala.  458.     As   to  like  doctrine  in  descrihes  it  hy  a  popular  name.     It 

respect   to    misdemeanors,    see  R.  v.  is  made  indictahle,  for  instance,  to  oh- 

Button,  11  Q.  B.  929.  tain  goods  hy  '*  falseljr  personating" 

*  Whart.  Crim.  Law,  8th  ed.,  §  847.  another.     But  no  one  would  maintain 

*  SuprOf  §  200.  that  it  is  enough  to  charge  the  defend- 
Statutes    frequently    make    indict-  antwith^' falsely  personating  another." 

able  common  law  oflfences,  describing  So  far  from  this  being  the  case,  the  in  • 

them  in  short  by  their  technical  name,  dictment  would  not  be  good  unless  it 

e.g.f  ** burglary,"  "arson.**     No  one  stated  the  kind  of  personation,  and 

would  venture   to  say  that  in  such  the  person  on  whom  the  personation 

cases  indictments  would  be  good  charg-  took  effect.     An   act  of   congress,    to 

ing  the  defendants   with  committing  take  another  illustration,  makes  it  in- 

**  burglary"  or  "arson."  dictable  to  "make  a  revolt,"  but  under 

A  statute  may  be  one  of  a  system  this  act  it  has  been  held  necessary  to 

of  statutes,  from  which,  as  a  whole,  a  specify  what  the  revolt  is.     U.  S.  v. 

description   of   the    offence    must    be  Almeida,  Whart.  Prec.  1061.  "Fraud" 

picked  out.     Thus  a  statute  makes  it  in  elections,  in  a  Pennsylvania  statute, 

indictable  to  obtain  negotiable  paper  is  made  indictable ;  but  the  indictment 

by    false    pretences.     But    what    are  must  set  out  what  the  fraud  is.    Com. 

"  false  pretences  "?    To  learn  this  we  v.  Miller,  2  Pars.  480.   It  is  not  enough 

have  to  go  to  another  statute,  and  this  to  say  that  the  defendant  "  attempted" 

statute,  it  may  be,  refers  to  another  an  offence,  though  this  is  all  the  stat- 

statute,  giving  the  definition  of  terms,  utesays  ;  the  particulars  of  the  attempt 

No  one  of  these  statutes  gives  an  ade-  must  be  given.       "  Not    a    qualified 

qnate  description  of  the  offence,  nor  voter,**  in  a  statute,  must  be  expanded 
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§  619.  It  is  frequently  said  that  penal  Btatatea  are  to  be 
strictly,  remedint  stsitutes  liberally,  eonstrued,  Tlii« 
U  certainly  true  so  far  us  it  is  involved  in  tbe  fiosi- 
1^'oD  V^u^^  tion  thftt  Uiera  sboald  be  no  Aoonotion  of  a  erimiMl 
ebsi^E«,  qdIms  0Mb  materisl  ineideot  of  tbe  dafe&d* 
ant's  goilt  sboald  be  proved  bejoad  rcMoiwble  doabt,ind 
among  ioflh  inoidents  is  the  ai^)tciU>iHty  to  bk  oaaaof  a 
statute  tinder  which  he  may  bs[^>ei)  to  be  indicted^  In  addi* 
tion  to  this  we  are  to  mp^y  in  all  cases  of  oonatrsetitm  tbe 
rule  171  dvbio  miHiu,  Henoe,  when  it  is  donbtfnl  wbetber  tbe 
statute  imposes  a  penalty,  the  conolnsion,  if  the  question  is 
in  equilibriam,  most  be  in  the  negative;  when  the  qnestion 
wtiethar  a  remedy  is  snppHed  is  in  eqnlibrinm,  tbe  detunoa 
must  bb  in  the  ^rmative.* 

§  619.  A  grant  of  firaacbiseB  berett^re  rending  in  tbe 
pnbtio,  e.g.t  tbe  right  to  establisb  a  ferry  otm-  a 
t-ranu  or  partioalar  stream,  of  the  right  to  sdl  a  partienbr 
rroncbieei.  commodity  to  tbe  exelnaion  of  others,  will  bestrietly 
construed  as  one  wbieb  dimini^es  pnblio  ri^ta.*  ^leeii- 
oation  of  fcfmcbisee,  also,  in  a  atatate  granting  a  charter  will, 
it  Imn  been  held,  only  be  construed  to  convey  such  powers  as 
are  nocessary  in  the  due  course  of  busiaesa  to  the  exercise  of 
such  franchises.' 


in  (he  inlictment  by  showing  in  what 

tliti  dieqiisliflcation  consisU. 


The 


IS  of  a 


hrotul  than  iU  intent,  in  irhich  case 
the  indittmeut  must  so  differentiate 
the  afTeiiiw  (though  this  mn;  bring  it 
below  the  statiitory  description)  as 
may  blTMituatB  tlie  intention  of  the 
legislature. 

An  (lUance,  when  against  an  indi- 
vidual, mast  be  apeoiSed  as  oom- 
mitted  oo  such  an  individnal,  whan 
known,  though 


Dthe 

;rith 


such  condition  is 

I,  and  offences 
Whart.  Crim.  PI. 


othorwi.t' 
against  Iha  publi 
*  Pr..  i  221. 

I   Svtt   tVhart.  Crim.  Law,  8th  ed. 
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§S  28  et  teg.,-  Wood  r.  R.  B.,  72  N.  Y. 
196 :  State  v.  Jaeger,  63  Uo.  403  ;  West. 
Un.  Tel.  Co.  v.  Axtell,  CT  Ind.  199; 
see  for  contrarj  view,  in  Eentui;k7, 
Com.  V.  Davis,  12  Bush,  240. 

That  penal  statutes  we  not  extra- 
territorial, see  niprti,  $$  246,  609. 

■  Supra,  i  483 ;  Sedgwick  on  Sut.  Law, 
242  ;  citiug  Lees  v.  Manchester,  etc. 
Canal  Co.,  11  East,  652;  Dock  Co.  r. 
Browne,  2  Barn.  &  Ad.  43  ;  Providenra 
Bank  K.  Billings.  4  Pet.  514  ;  Paikw 
V.  R.  R.,  19  Penn.  SL  211, 

■  Whart.  on  Cont.,  §  137,  and  cssm 
there  cited ;  and  Bee  disonssion,  lapnt, 
5S  483,  484,  595. 

See,  as  sustaining  test.  People's  Ins. 
Co.  v.  Hartshorne,  84  Penn.  St.  453; 


CHAP.  VII.l  STATUTES.  [§  620. 

§  620.  When  an  act  ie  forbidden  as  penal  by  statute,  then, 
in  jurisdictions  in  which  the  common  law  is  in  force, 
such  act  is  indictable  as  a  misdemeanor,  even  though   impneg 
it  be  not  made  specifically  indictable  by  the  statute.*   Snd*p«i- 
80  the  imposition  by  statute  of  a  penalty  by  itself  aityprohi- 
implies  a  prohibition,  though  the  penalty  may  be 
the  only  sanction  that  can  be  exacted  on  the  statute.'    And 
where  an  offence  indictable  at  common  law  has  by  statute  a 
penalty  by  independent  procedure  attached  to  it,  then  the 
new  remedy  is  regarded  as  cumulative,  and  both  remedies 
may  be  pursued.'    It  is  otherwise,  however,  with  respect  to 
offences  which  are  exclusively  statutory.     In  this  case,  if  a 
statutory  sanction  is  imposed,  it  must  be  exclusively  followed.* 
Where,  also,  a  penalty  is  imposed,  as  is  the  case  sometimes 
with  tax  laws,  as  indicating  merely  an  election  to  do  a  thing 
in  a  particular  way  or  day  or  suffer  the  penalty,  then  the 
statute  is  to  be  regarded  as  giving  the  election  between  two 

East  Union  r.  Rjran,  86  Penn.  St.  459 :  How.  192;  Fertilizing  Co.  v,  Hyde  Park, 

Rutherford  v.  Maynes,  97   Penn.  St.  97   U.   S.    666;   Burns  v.  Maltuomah 

78;  Sedgwick,  Stat.  Law,  291-6.  R'y  Co.,  8  Saw.  653;  WeUs,  Fargo  & 

That  a  legislative  grant  will  be  con-  Co.  v.  0.  R.  &  N.  Co.,  8  Saw.  616  ; 

strued  so  as  not  to  injure  third  parties,  Cooley*8  C.  L.  394." 

see  Pittsburgh  R.  R.  v.  South  W.  R.  R.,  >  R.  v,  Davis,  Say.  163 :  R.  v,  Gre- 

77  Penn.  St.  173.  gory,  2  N.  &  M.  478  ;  R.  v.  Sainsbury,  4 

In  Hughes  i;.  R.  R.  (1  West  Coast  T.  R.  451 ;  Com.  v,  Shattuck,  4  Gush. 

Reporter,  26)  we  have  the  following  141 ;  Kellar  v.  State,  11  Md.  525,  and 

from  Deady,  J.  : —  other  cases  cited  ;  Whart.  Grim.  Law, 

**  It  is  admitted  that  the  act  incor-  8th  ed.,  §  24. 

porating   the    defendant    is   a   public  *  Bensley  v.  Bignold,  4  B.  &  Aid.  355  ; 

grant,  which  is  not  to  have  effect  be-  State  v,  Fletcher,  6  N.  H.  257. 

yond   what    is    plainly  expressed    or  •  R.  r.  Robinson,  2  Burr.  799,  and 

clearly  implied  therein,  or  contrary  to  cases  cited ;  Whart.  Grim.  Law,  §  26  ; 

the  manifest  purpose  of  it.     Any*  ma-  Whart.  Cr.  PI.  &  Pr.,  §§  232-81 ;  but 

terial  doubt  or  ambiguity  in  its  terms  see  State  v.  Boogher,  71  Mo.  631. 

or  provisions  must  be  resolved  against  *  R.  r.  Wright,  1  Burr.  643  ;  R.  r. 

it  and  in  favor  of  the  public.    Nothing  Wigg,  2  Salk.  460  ;  People  v.  Stevens, 

is  to  be  taken  as  conceded  but  what  is  13  Wend.  341 ;  State  v.  Maze,  6  Humph, 

granted  in  plain  terms,  or  by  clear  or  17.     That  there  may  be  a  civil  action 

necessary    implication.      Coolidge    v.  in  such  cases,  see  Whart.  on  Gr.  PI.  & 

Williams,  4  Mass.  144;  Charles  River  Pr.,  §  453;  Conch  v.  Steel,  3  El.  &  B. 

Bridge  v.  Warren  Bridge,  11  Pet.  544,  402 ;  Atkinson  v.  R.  R.,  L.  R.,  6  Ex. 

600;  Perrine  v,  G.  &  D.  Canal  Co.,  9  404. 
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lines  of  conduct,  and  not  aa  affixing  to  either  the  stamp  of 
■wrongfulness.' 

§  621.  Titles  to  Btatutea  were  in  old  times  aBfii^aed  arbi- 
TiUeamav  trarily  without  any  neceesary  connoction  with  the 
explain  statute  to  which  tbey  were  prefixed.*  The  title  wm 
at  the  moat  regarded  as  only  a  formal  part  of  the 
Btatute,*  and  in  some  jurisdictions  was  not  regarded  as  belong- 
ing to  the  statute  at  all.*  But,  in  any  view,  it  was  held  that 
the  title  might  he  resorted  to  aa  throwing  light,  however  faint, 
on  the  statute's  meaning,*  Since,  however,  the  general  adofv- 
tion  ofthe  constitutional  provisions  requiring  the  character 
of  a  bill  to  be  designated  in  the  title,  titles  have  acquired  ad- 
ditional imiKjrtBBce  in  explaining  the  meaning  of  a  bill,  as  it 
is  no  longer  likely  that  a  title,  under  such  a  limitation,  would 
be  thrown  in  merely  as  a  chance  designation.'  But  under  tbe«e 
constitutional  limitations  titles  will  he  liberally  construed,  and 
no  merely  technical  discrepancy  will  be  held  to  be  a  variance 
when  there  isasuhstantiat  uniformity.'  It  is  sufficient,  ut)d«f, 
these  limitations,  if  the  title  gives  a  notice  of  the  characCer  oi  i 
the  bill  sufficient  to  put  any  person  seeking  for  its  coutenta 
ou  inquiry.' 


■  See  Smith  v.  The  Creole,  2  Wall., 
Jr.,  48S. 

I  Bea  on  thfB  topic  &  paper  bj  Judge 
Roie,  Am.  Lsw  Itav.,  July-Aug.,  1883. 

•  Uftdden  v.  Collector,  S  Wall.  107; 
Burgett  0.  Bnrgctt,  1  Ohio,  4B9. 

'  See  Field  ■;.  Qoodiiig,  106  Moss. 
310. 

■  n.  B.  t:  Palmer.  3  Whuat.  610  ; 
WilliBma  V.  WilliaiuB,  4  5«ld.  S24; 
Comm'ra  i'.  Slif«r.  53  Pena.  St.  71 ; 
Davld«oa  u.  ClaylaDd,  1  Harr.  k  J. 
S4S;  N&iro  f.  Ins.  Co.,  14  WU.  295; 
Burnea  v.  Jonea,  51  Gal.  S<>3. 

•  See  Punna.  R.  R.  r,  Riblel,  66  Penu. 
St.  164 ;  Kb7'a  App..  70  Penn.  St.  311. 

'  People  V.  Briggs,  50  N.  Y,  S53 ; 
MlddletoD,  ex  ;>arfit,  HZ  K.  Y.  19»  ;  State 
■I.  Baouner,  42  N.  J.  L.  43S  ;  MlUer  v. 
Blatu,  3  Ohio  St.4  7G  ;  Howland  Coal 


Co.  I'.  Brown,  13  Boih,  6SI  ;  itprs, 
$  603. 

*  Bojd  r.  Alabama,  94  U.  S.  Mi; 
People  II.  Lawrence,  41  fJ.  Y.  123; 
Mayer,  a  ;««*,  50  N.  Y.  607;  HnrU 
hurt  t-.  Banks,  S2  How.  Pr.  19ti;  Peo- 
ple c.  Bank!,  67  N.  Y.  568 ;  Brookly a 
Bridge,  ei  pant,  72  N.  Y.  527 ;  t<i)ira, 
i  603  ;  AllL'ghen;  Uome's  Ap.,  77  Penn. 
St.  77  ;  Parkinson  v.  State,  14  Md.  1S4; 
Goldsmith  i>.  K.  R,  Co.,  62 Oa. 473,  48S ; 
State  V.  CoTinglon,  2S  Ohio  St.  102; 
JoliQBoa  V.  People,  S3  III.  431  ;  Har- 
rington r.  Wands,  23  Mich.  3S5  ;  FrotI 
f.  Wilson,  70  Uo.  664  ;  Boston  Mlniii{ 
Co.,  in  rt,  61  Cal.  624. 

That  litlua  of  laws  do  tiot  control  the 
meaning  of  their  contpDta,  see  People 
V.  Conipsgnie  Utinftrale,  107  U.  S.  59; 
Ji^m,  §  421.     lu  Walker  a.  Caldwell, 


CHAP.  VII.]  STATUTES.  [§  622. 

§  622.  A  preamble  may  be  in  ordinary  cases  resorted  to  in 
exp)lanation  of  the  enacting  clauses  of  a  statute,  sup-  preamble 
posing  that  the  statute  is  in  itself  ambiguous.  In  notconciu- 
such  case  the  preamble  may  be  regarded  as  any  other 
independent  fact,^  but,  like  other  independent  facts,  is  suscep- 
tible of  parol  explanation.  The  true  meaning  of  the  statute  is  to 
be  drawn  from  its  body  subject  to  the  limitations  above  given ; 
and  from  the  fact  that  preambles  are  generally  attached  for  the 
purpose  of  stating  some  probable  incidental  effect  of  the  bill 
proposed  rather  than  its  logical  scope,  they  cannot,  as  a  rule, 
be  regarded  as  giving  a  summary  of  its  meaning.  They  have 
no  direct  legislative  effect  as  part  of  the  statute ;  they  should 
not  be  allowed  to  work  indirectly  by  modifying  the  enacting 
clauses.*  But  while  they  cannot  be  allowed  to  have  a  binding 
effect  on  the  enacting  clauses,  they  can  be  used  argumenta- 

4  La.  An.  297,  we  have  the  foUowing  :  almost  everj  law  from  the  statute 
"  The  title  of  an  act  often  afforded  no  book,  unhinge  the  business,  and  de- 
olue  to  its  contents.  Important  general  stroy  the  labor  of  the  last  three 
principles  were  found  placed  in  acts  years.  The  first  legislature  that  met 
private  or  local  in  their  opt^rations ;  under  the  constitution  seems  to  have 
provisions  concerning  matters  of  prac-  considered  this  section  as  directory, 
tice  or  judicial  proceedings  were  some-  and  almost  every  act  of  that  and  the 
times  included  in  the  same  statute  subsequent  sessions  would  be  obnox- 
wlth  matters  entirely  foreign  to  them ;  ious  to  this  objection.  The  contempo- 
the  result  of  which  was,  that  on  many  raneous  exposition  of  the  first  legisla- 
important  subjects  the  statute  law  had  ture  adopted  or  acquiesced  in  by  every 
become  altnost  unintelligible,  as  they  subsequent  legislature,  and  tacitly  as- 
whose  duty  it  has  been  to  examine  or  sented  to  by  the  courts,  taken  in  con- 
act  under  it  can  well  testify.  To  pre-  nection  with  the  fact  that  rights  have 
vent  any  further  accumulation  to  this  grown  up  under  it  so,  that  it  has  be- 
chaotic  mass  was  the  object  of  the  con-  come  a  rule  of  property,  must  govern 
Btitutional  provision  under  considera-  our  decision."  Washington  v.  Page, 
tion.''     See,  also.  Succession  of  Lan-  4  Cal.  388. 

letta,  9  La.  Ann.  329  ;  see,  also,  Lafon  ^  Crespigny  v.   Wittenoom,  4  T.  R. 

V,  Dufrocq,  ibid.  350.     To  same  effect  790. 

see  Davis  v.  State,  7  Md.  151.     On  the  '  See  U.  S.  v.  Briggs,  9  How.  U.  S. 

other  hand,  in  California,  the  supreme  351 ;   Hoi  brook  p.    Holbrook,  1   Pick, 

court  thus  speaks  :  **  We  regard  this  248.     That  a  preamble  cannot  extend 

section  of  the   constitution  as  merely  the  enacting  clause,  see  Wilson  v.  Knu- 

directory,  and  if  we  were  inclined  to  bley,  7  East,  128  ;  Lothrop  i;.  Stedman, 

a  different  opinion,  would  be  careful  42  Com.  583 ;  Com.  v.  Smith,  76  Va. 

how  we  lent  ourselves  to  a  construe-  477;  Dwarris  on  Stat.,  2d  ed.,  504. 
tion  which  must  in  effect  obliterate 
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tively  for  the  purpose  of  explaining  thoee  elaaeeB  in 
donbU 


.'<. 


>  8eeLieber'8HeniiNi«atks.(3d6d.)i 
116;  HardouUe  <m  8Ut.  0t.  In 
Hoflias  V.  R.  R.,  1  Dr.  &  8m«  588, 
dumnaU,  B.,  sidd :  "  It  to  a  w^- 
aiUbUshed  rule  thai  «flM  Is  to  be  fi  v«ii 
to  tha  dear  words  of  Ml  «ii«eti]ig  eLuuM, 
tluragli  th^  maj  go  hr  ImjojiA  tho 
langnago  cf  tho  proamblfi— that  is, 
that  where  the  words  of  an  enaetbg 
elanse  are  dear  and  ezpUdtt  then 
their  natural  and  obrioas  meaning 
•hall  not  be  restrieted  or  oat  down  hy 
the  nse  of  langoage  of  less  eztendve 
import  in  the  preamble.  If,  then,  the 
weeds  of  the  enacting  olanses,  taken 
together,  are  words  admitting,  aooord- 
ing  to  their  natoral  import,  bat  of  one 
meaning,  th^  most  prevail,  notwith- 
standing  an  argoment  to  the  eontraiy 
otherwise  derivable  firom  the  preamble. 
If,  on  the  other  hand,  the  words  are 
not  80  clear  and  explicit  as  to  admit  of 
but  one  clear  and  distinct  meaning, 
but  reasonable  effect  may  be  given 
to  the  words  used  in  the  enacting 
olanses  by  applying  to  them  another 
meaning,  then  I  apprehend  that  the 
preamble  may  be  looked  at  too  with 
light  npon  the  subject." 

So  it  was  said  by  Lord  Tenterden 
that  **  In  construing  acts  of  parlia- 
ment, we  are  to  look  not  only  at  the 
language  of  the  preamble  or  of  any 
particular  clause,  but  at  the  language 
of  the  whole  act.  And  if  we  find  in 
the  preamble  or  in  any  particular 
clause  an  expression  not  so  large  and 
extensive  in  its  import  as  those  used 
in  other  parts  of  the  act,  and  upon  a 
view  of  the  whole  act  we  can  collect 
from  the  more  large  and  extensive  ex- 
pressions used  in  other  parts  the  real 
intention  of  the  legislature,  it  is  our 
duty  to  give  effect  to  the  larger  expres- 
sions, notwithstanding  the  phrases  of 
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less  eztensite  import  In  tha 
orinanjpartifiolarclaaae.'*  BHnatoi 
9.  Brandling,  7  B.  ft  a  9m,  8a 
Bohinsen  a.  OoUlBgwnod,  17  C  B.  01 
a)  777 ;  Hardily  r.  WiUiaiM,  liCh 
D.  197.    8eel8Gent.L.J.,B7. 

^*  The  ininenoe  of  the  presnhts  hai 
a  IcNUidation  in  the  exposition  of  ansj 
eodeof  written  law,  upon  tha  uattm 
sal  priaelple  of  inter^atalion,  Ihsl 
tliawOl  andintMithniof  the  li^afm 
is  to  be  regarded  and  iollowed.  TM 
preamble  hi  proj^lj  metered  towiss 
donhts  or  ambigaitiea  aoriaa  npasr  Ihi 
words  of  the  aaaeling  part.  TkapMi 
amble  esn  never  enlaiga;  it  esHMl 
eonfer  a^jr  poweis  p€r  ss.  Its  tnn 
bOoe  is  to  ez^oiand  poweia 
not  sabstantiallj  to 
Btoty,  Oonu  Const,  dtad  Badgwkk  sa 
Stat  48,  dting  ftirther,  Ckaapig^f  a. 
Wittenoom,  4  T.  R.  790 :  Bdwazds  r. 
Pope,  4  111.  465.  <*  The  preamble  to 
a  statute,"  says  the  supreme  court  of 
Illinois,  '*  is  no  part  of  the  act,  still  it 
may  assist  in  ascertaining  the  true  in- 
tent and  meaning  of  the  Legislatore." 
Edwards  v.  Pope,  4  III.  465. 

'*  In  modern  English  oaseii  it  is  said 
that  the  preamble  may  be  osed  to 
ascertain  and  fix  the  subject  matter  to 
which  the  enacting  part  is  to  be  ap- 
plied. Salkeld  o.  Johnston,  1  Hare, 
196  ;  Emanuel  v.  Constable,  3  Rnssel, 
436;  Foster  t;.  Banbury,  3  Sim.  40; 
Crespigny  v.  Wittenoom,  4  T.  B.  790. 
So  the  purview  or  body  of  the  set  may 
even  be  restrained  by  the  preamble, 
when  no  inconsistency  or  oontradio- 
tion  results.  Seidenbender  o.  Charles, 
4  S.  and  R.  166  ;  Kent  v.  Somervell,  7 
QUI  and  J.  265.  But  it  is  well  settled 
that  where  the  intention  of  the  legisla- 
ture is  clearly  expressed  in  the  pur- 
view, the  preamble  shall  not  restrain 


CHAP.  VII.]  STATUTES.  [§  623. 

§  628.    Sometimes,  in  enacting  a  statute,  the  legislature 
declares  that  all  former  statutes  on  the  same  sub- 
ject are  to  be  abrogated  and  repealed,  and  some-   prior\tat- 
times  certain  prior  statutes  are  repealed  by  name,   "^fnipfied 
If  so,  such  statutes  are  to  be  regarded  as  swept  away   *»  ^^^^  ^? 

f^  '■  **     expressed. 

absolutely  from  the  statute  book.  Whether,  when 
there  is  no  such  provision,  a  prior  statute  on  the  same  subject 
is  repealed  by  a  subsequent  statute,  depends  upon  the  terras  of 
the  subsequent  statute.  If  it  covers  the  entire  ground  of  the 
prior  statute,  then  it  must  be  regarded  as  absorbing  such 
statutes;  but  if  the  two  statutes  are  not  thus  coextensive, 
then  the  second  repeals  the  first  only  so  far  as  concerns  pro- 
visions as  to  which  the  second  cannot  be  carried  into  efiect 
without  setting  aside  the  first.  Hence  the  mere  imposition 
of  a  penalty  on  a  pre-existing  ofience  by  a  new  statute  does 
not  exclude  action  for  the  old  penalty  when  the  two  pro- 
ceedings are  not  inconsistent.  Thus  the  establishing  a  health 
office,  by  which  summary  remedies  are  given  for  the  suppres- 
sion of  nuisances,  does  not  exclude  an  indictment  for  nuisance 
at  common  law.^  So  the  giving  a  new  civil  remedy,  e.^., 
injunction  in  a  jurisdiction  in  which  that  remedy  did  not  pre- 
viously exist,  does  not  preclude  the  use  of  other  remedies  pre- 
viously in  force.^    One  statute,  however,  will  not  be  held  to 

it,  although  it  be  of  much  narrower  to  introduce  one  more  extensive.    Wil- 

import.     King  v,  Marks,  3  East,  105  ;  son  v.  Knubley,  7  East,  128  ;  Rac.  Abr. 

Kinaston  v.  Clarke,  2  Atk.  205 ;  IIol-  Stat.,  1 ;  Adams  v.  Wood,  2  Cranch, 

brook  V.  Holbrook,  1  Pick.  251  ;  Cope-  335."— Sedgwick,  Stat.  Law,  43-4. 

man   v.  Gallant,   1   P.  Wm.  R.  320 ;  >  Supra,  §§  616-17. 

King  V.  Athos,  8  Mod.  144;  Kent  v.  <  Ibid.     As  illustrating  repeals  by 

Somervell,  7  Gill  and  J.  265 ;  Lees  v,  implication,  see  U.  S.  v.  Claliiu,  97  U. 

SumersgiU,  17  Yes.  510.     If  the  words  S.  546 ;  U.  S.  r.  Tynen,  11  Wall.  88; 

of  this  section,  says  Lord  Campbell,  C.  Union  Iron  Co.  r.  Pierce,  4  Biss.  327 ; 

J.,  in  a  recent  case  *  admitted  of  any  Com.  v.  Kelliher,  12  Allen,  480;  State 

reasonable   doubt,  we  would  look  to  v.  Jersey  City,  40  N.  J.  L.  257 ;  Will- 

the  title  and  preamble,  and  endeavor  ing  v.  Bozman,  52  Md.  44 ;  Longlois 

to  construe   the    enactments    consist-  r.   Longlois,   48   Ind.   60;    Oleson    v. 

ently  with  them.'     Wilmot  v.  Rose,  3  Green  Bay  R.  R.,  36  Wis.  383.     That 

Ellis  &   Blackburn,  Q.  B.  563 ;    Free  an    implied    repeal    must   be  clearly 

V.  Burgoyne,  5  B.  &  C.  400.     So,  if  a  shown,  see  Parker  r.  Hubbard,  64  Ala. 

clear  and  definite  remedy  is  given  by  203;  Andrews  t-.  People,  75  111.  606; 

the  act,  the  preamble  cannot  be  used  Walker  v.  State,  7  Tex.  Ap.  245.    That 
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repeal  another  by  implicRtion  when  the  two  can  be  reconciles 
BO  as  to  afford  a  common  scheme.  But  whatever  portion  o 
a  prior  Btatnte  ia  manifestly  inconsistent  with  a  eabaeqaeil 
statute  must  be  regarded  as  repealed.' 

§  624.  "We  have  already  seen  that  statutes  may  become  o\ 

solete  either  in  whole  or  in  part,  and  that  tliis  i 
may  eminently  the  case  with  the  British  statules  adopte 

obsoi^tB.       ^y   ^^^  colonists  of    this  country.*      Cases,  alw 

have  occurred  in  which  statutes  adopted  by  stal 
legislatures  have  been  held  to  have  become  obsolete  by  ooi 
user.'  But  the  period  which  has  elapsed  in  this  countr 
since  the  adoption  of  the  Federal  constitution  has  not  bee 
BUiHciently  extended  to  enable  statutes  to  drop  in  this  waj 
§  025.  Where  a  code,  or  a  compilation  of  sTatutes  purpof 

ing  to  embrace  the  whole  applicafory  law,  is  a<Ii^ 

Codes  or  ed,  the  inference  is  that  the  common  law  on  the  top] 
etoiutts  '  _  r 

mayabeorb  is  absorbed,  and  has  no  longer  any  iiidependei 
uieeur  force.      It    id   otherwise,  as   we   have   seen,   wbO 

common  isolated  statutes  are  jiaseed  which  give  a  bettt 
remedy,  or  apply  a  severer  penalty  than  under  sira 
lar  circumslanccs  would  be  given  or  applied  at  common  law 
In  such  case,  not  only  is  the  operation  of  the  statute  limite 
to  its  own  particular  object,  but  in  respect  to  sneh  object,  tb 


the  qnpKlion  of  ri^penl  is  judiDial,  not 
tegiBlaUve.  aiw  d.  S  v.  Cbafliu,  97  U. 
S.  Ue-.  Slrausi  i:  HeiB9,  4S  Md.  292; 
Chosap^ake  B.  K.  v.  Hoard,  10  W.  Va. 
270. 

'  WilberforCB  on  Stal.  Law,  329  a 
luj.;  Henderson's  Tolinceo,  11  Wall. 
052;  Roonds  i:  Waymart,  81  Poon. 
St.  395;  KilgorH  v.  Corn.,  B4  Ponn. 
St.  49fi  ;  Com.  e.  Erie  R.  R.,  66  Peun. 
St.  127 ;  Public  School  v.  Trenton,  30 
M.  .T.  E^.  6U7  ;  Wliitaker  v.  Hayues,  4S 
Cat.  59(i ;  Walker  v.  State,  7  Tex.  Ap. 
245;  Iverson  u.  Statu,  34  Ala.  170; 
Fowler  c  Pirkins,  77  111.  271 ;  Coving- 
Ion  u.  Si.  LouiB,  78  111.548. 

"  It  cannot  be  contended  that  a  snli- 
Bequent  »ul  of  jinrliament  will  not  con- 
trol tlie  pcovUioDS  of  ft  prior  statate, 
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if  it  were  intended  to  have  thai  op«n 
tion  ;  bat  there  are  several  aara  i 
the  books  to  Bhow,  that  where  IJii>  ii 
tentian  of  the  legislature  was  appar«l 
that  the  Bubaeqocnt  act  Hhonld  tu 
have  such  an  operation,  then,  evt 
tliough  the  words  of  snoh  ■  tat  at 
taken  strictly  and  grammaticall; 
would  repeal  the  former  a<rt.  thp  ooDT 
of  law,  judging  for  the  iTcneflt  of  U 
Bubject,  have  held  that  lliey  oii{l 
not  to  receive  such  a  construction. 
Williams  v.  Pritohard,  4  D.  &  E.  2l 
cited  Sedgwick  on  Stat.,  103, 

I  Supra,  §§  22  f4  aeq, 

'  James  v.  Com.,  13  S.  &  R.  22C 
Watson  u.  Blaylock,  2  Mill,  Const..  3i', 
O'Uanlon  r.  Myers,  10  Rich.  128. 

'  .bV/jra,  §5  616-7,  «23. 


CHAP,  VII.]  STATUTES.  [§  625, 

remedy  or  penalty  it  prescribes  may  be,  if  such  is  not  forbid- 
den by  the  general  terms  of  the  statute,  cumulative  with  that 
at  common  law.  There  may,  however,  be  cases  in  which 
the  intention  appears  to  have  been  to  abrogate  the  whole 
common  law  bearing  on  a  particular  range  of  cases ;  and  if  so, 
that  intention  must  be  carried  out,  although  the  statutes  in 
question  do  not  purport  to  form  a  code^  Thus  the  decisions 
of  the  English  courts  limiting  the  range  of  the  common  law 
oftence  of  malicious  mischief,  may  be  explained  on  the  ground 
that  as  parliament  had  passed  a  series  of  statutes  designating 
certain  oftences  as  malicious  mischief,  it  was  to  be  inferred 
that  the  enumeration  was  exhaustive,  and  that  malicious 
mischief  as  a  common  law  offence  had  ceased  to  exist.* 
Where,  also,  a  statute  purports  to  cover  as  such  the  whole 
of  the  common  law  on  a  particular  topic,  then  it  absorbs  the 
common  law  pro  tanto  ;  and  when  it  covers  the  whole  ground 
of  a  prior  statute,  being  coextensive  therewith,  then  it  re- 
peals such  statute.*  But  to  effect  such  repeal  or  absorption 
either  the  intention  to  effect  it  must  be  expressed  (as  where 
a  code  purports  to  be  a  digest  or  compilation  of  prior  stat- 
utes), or  the  later  statute  must  logically  conflict  with  the 
former,* 

■  Broaddus  v.   Broaddus,  10  Bush,  42  Me.  2)3.      That  the  omission  of  a 

299.  statute  in  a  code  is  a  repeal,  see  Car- 

*  Whart.  Crim.  Law,  8th  ed.,  §§  michael  v.  Hays,  66  Ala.  543  ;  Gurneer. 
1066  et  seq.  Superior  Court,  58  Cal.  88.     That  the 

•  Henderson's  Tobacco,  11  Wall.  652 ;  codificMion  of  a  statute  retains  the  old 
Pingree  v.  Snell,  42  Me.  53  ;  Isham  v.  construction,  seeScdg.  Stat.  Laws,  365, 
Iron  Co.,  19  Vt.  230  ;  Ellis  v,  Paige,  1  and  cases  there  cited. 

Pick.  45  ;  Com.  r.  Cooley,  10  Pick.  37 ;  <  R.  r.  Salisbury,  8  A.  &  K.  716;  Da- 

Com.  V,  Ayer,  3  Cush,  150  ;    Com.  i;.  kins  r.  Seaman,  9  M.  &  W.  777  ;  Morris 

Dennis,  105  Mass.  162  ;  Com.  r.  Kvans,  v.  Canal  Co.,  4  W.  &  S.  461;  Chesapeake 

13S.&R.  426;  see  Industrial  SchoolDist.  Canal  v.  Bait.  R.  K.,  4  Gill.  &  J.  1 ; 

p.  Whitehead,  2  Beasley,  290.     Tliat  a  George  v.  Skeates,  19  Ala.  738. 

revision,  either  in  part  or  in  whole.  In  U.  S.  r.  Sixty-five  Terra   Cotta 

repeals  prior  legislation,  either  entire  Vases,  18  Fed.  Rep.  508,  we  have  the 

or  pro  tanto,  see  Wakefield  v.  Phelps,  following  from  Wallace,  J.  : — 

37  N.  H.  295 ;  Giddings  v.  Cox,  31  Vt.  "  The  revised  statutes  must  be  con- 

607 ;    State  v.  Conklin,   19   Cal.  501.  sidered  as  the  legislative  declaration 

That  what  is  omitted  in  a  statute  or  of   the  statute   law   on   tlie    subjects 

code  purporting  to  bo  an  entire  revi-  which  they  embrace  on  the  first  day  of 

sion  is  repealed,  see  Pingree  v,  Snell,  December,  1873,  and  it  is  only  when 
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g  686.  A  statate,  bowerer,  thoagh  it  nuiy  oOT«r  tbe  mam 
groond  u  a  prior  stotate,  or  u  «  d^inct  pcMrCimi  of  tti 


lb*  Uapug*  amplcr«d  in  tha  rcriidoB  t^pUoaU*  to  i 

Udonbtfnl  that  Twort  MB  Iw  k«dW  p«ul  Uwi.'    Tha  ml*  wm  Matai  li 

tlf  y-Mkta^  Uwi  to  M— ■*■!«  lt>  dMgwat  UagaMg»  Im  BtlMJiM  fcii- 

nNulns.    U.  B.  *.  Bowsn,  100  V.  8.  Uwr,  ICUateU.  US,  aaftiUowifr- 
&06;  ^etor  V.  Aiilitir,  104  U.B.4SS.        "  *  Wlun  a  gensnl  dNoripttn l« 

It  aaanot  bo  bad  to  aao  If  onagroH  t«  tm^orad  In  a  atAtvto  f>  ■■»hHm 

•mdlnthorovUon.  .Aitlmrv.Dodga,  wMh  vorda  of  partloaUr  danv^tlM, 

la  U.S.  84,  8C    Appljl^  tha  aa-  tha  aaawlag  of  tfco  gotwl  fmliti 

o^tod  eanona  of  Intarpratatloa  vkldi  ba  aaeartalaod  lir  »  nfivaMO  to  Um 

TetiilrooToi7parta(aBaottobatakaa  wotdaef  pattienlar  daaaBipUea.* 
into  Tio*  for  tlie  pnrpoaa  of  dliootor         "Tblt  ralo  of  eoaatraodoa  hat  tai 

ing  tlio  laglalaUTa  inlaiit,  and  wUch  JiidMaUr  dadarod  ao  froqMBflr  ai 

roitriet  (anaral  aKpteaitwii  whaaarar  ao ooariatOMtly,  that  U  ii  •■  BMhb 

nuBMaaiT  to  maka  all  tha  parta  har-  M>poratadiatoarav«BBolnraathn^ 

Qonin  and  i^e  an  IntaUlglbU  i*at  ItwanazpraaalranbadladiaiL    M 

tooaoh,  It  aaami  quite  daar  that  tha  whaB,fcUowlngtblapHtlaBlardaa^ 

sestlDii  in  qnaatlon  do««  not  oxoHpt  tkn,  tha  aaaa  aaatioa  anhaafMaltf 

all  Mdlootiona  of  antlqnitiaa  &MBtho  dMoribMaoUeetiawof  anUqottlMi^ 

pajriMiit  oT  dntr-   In  daaliiiff  with  tha  prahenaiTat7,.aad  daelaMB  Oat  tt« 

wbola  freo-liat,  Uia  aaotlon  axampla  ara  ta  ba  «z«a>pt  eonditloMallj',  Hi 

miDj  arliolra  firoin  datr  UDOondftion-  dlBtincttonln  the<xint«mplatIcaioroi» 

nil/,  and  othuni  conditionally.     If  the  gress,    betweea    collections    generally 

description  of  the  articles  apeciSRd  is  and  collections  of  a   particnlar  cUm, 

inch  as  to  dislinguieh  them  each  from  seems  clearly  defined.     It  is  onljnpoa 

the  other,  there  is  uo  ditBcull;  in  deter-  this  assumption  that  any  meaning  eaa 

mining  to  which  the  conditions  applj,  be  given  to  the  Ut«r  ctanae,  and  thit 

and  t«i  which  they  do  not.     If  there  effectcsnbegiv-entoall  partsof  theseo- 

hsd  been  in  the  section  only  the  single  tion.    No  collections  of  antiqaily  oonld 

description   of   antiquities   under  the  be  exempt  when  'imported    specially 

elassification  of  '  OLbinets  of  coin,  me-  and  not  for  sale,'  if  all    ooltections, 

dais,  and  all  other  oollections  of  anti-  under  alt  dreams  tan  ces,  were  already 

qnities,'   it   might  be   forcibly  urged  exempt.  Upon  any  other  oonetractioa  it 

that  only  such  collections  are  exempt  would  appear  that  oongreaa,  after  ex- 

as  are  assimilated  to  coins  and  medals  empting  all  antlqnitiea,  had  proceeded 

In  their  general  charscleriatics.  Nearly  in  the  same  section  of  a  law  to  revoke 

fifty  years  ago  it  was  stated  by  Mr,  what  it  hod  already  declared,  by  «x- 

Jnatlce  Sl«ry   (Adams  v.  Bancroft,  3  empting  them  only  npon  specified  oon- 

Bomn.  3S4,  3S6),  that  '  one  of  the  best-  ditions.     The  limitation  or  exceptioa 

settled  rules  of  interpretation  of  laws  Is  in  the  natare  of  a  proviso,  concera- 

of  this  sort  is  that  the  articles  groaped  ing  which  it  is  affirmed  that  when  il  it 

together  are  to  be  deemed  to  be  of  a  repugnant  to  the  main  body  of  the  act, 

kindred  nature  and  of  kindred  mate-  the  proviso  shall  stand  and  be  held  a 

rials  onlesB  there  is  something  in  the  repeal  of  the  purview,  aa  It  speaks  tb* 

context  which  repels   that   inference.  Last  intention  of  the  makers. — Sedg. 

AteituroMciuisairell-foundedmaxlm,  Bt.  Lair,  Il2." 
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CHAP,  vil]  statutes.  [§  627. 

common  law,  does  not  necessarily  repeal  such  prior  statute  or 

absorb  such  portion  of  the  common  law.    It  may  be 

that  the  structure  of  the  statute  and  the  conditions   may  be 

under  which  it  was  passed  may  show  that  its  object 

was  merely  to  give  a  cumulative  remedy.     Of  cases  of  this 

class  we  have  numerous  illustrations  in  statutes  passed  giving 

specific  remedies  for  nuisance ;   which  statutes,  as  has  been 

already  noticed,^  have  been  held  not  to  repeal  prior  statutes 

or  to  absorb  the  common  law  bearing  on  the  same  topic.^ 

§  627.  It  has  been  held  that  at  common  law  the  repeal  of 
a  repealing   statute    revives   the   original   statute 
which   the  intermediate  statute  repealed.'     There   Atcom- 
can  be  no  question  that  the  repeal  of  a  statute  that   ™pearof 
operated  to  modify  or  extinguish  certain  portions  g^®u^"^ 
of  the  common  law  leaves  the  common  law  as  it   revives 
was  before  the  adoption  of  the  repealed  statute,   statute. 
There  seems,  also,  no  reason  why,  when  a  section 
of  a  code  is  repealed,  and  then  the  repealing  statute  is  re- 
pealed, the  code  in  its  pristine  force  is  not  to  be  regarded 
as  restored.     The  question  which   arises  when  an  insulated 
statute  is  repealed,  and  then  the  repealing  statute  is  repealed, 
is  one  mainly  of  construction.     It  may  be  that,  taking  the 
whole  legislation   into  consideration,  it  will  appear  that  the 
first   statute  was   repealed    because  it  was  an  anachronism, 
or  was  in  conflict  with  popular  temper  and   policy,  as  was 
the  case  in  England  with  the  old  statutes  imposing  heavy 
penalties  on  dissenters  and  papists ;  and  it  may  be  that  the 
repealing  statutes  were  statutes  imposing  mitigated  penalties 
in  the  same  line.      If  so,  it  would  be  unreasonable  to  sup- 
pose that  the  repeal  of  the  repealing  statutes  revived  the 
original  statutes.     On  the  other  hand,  when  a  statute  alter- 
ing a  common    law   punishment   of   a   particular  class   of 
common  law  crimes  is  repealed  by  a  statute  giving  a  lesser 
punishment,  it  would  be  equally  unreasonable  to  hold  that 

»  See  suproy  §§  617,  623.  School  Trustees  v.  Trenton,  30  N.  J. 

*  See    discussion   in   Whart.    Crim.  Eq.  667 ;   Wilson  v,  Herbert,  41  N.  J. 

Law,  8th  ed.,  §  26.  L.  454  ;  see  Van  Riper  v.  Parsons,  40 

«  Com.   y.  ChurchiU,  2  Mete.  118  ;  N.  J.  L.  123 ;  People  v.  Wintermute,  1 

Hastings  i;.  Aiken,  1  Gray,  163  ;  Public  Dak.Ter.  63. 
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§  628.]  06inSKBf/SI^6B  law.  [oh&f.  tu;. 

the  repeal  of  the  latter  statute  left  the  offence  in  question 
without  any  punishment  assigned  to  it  by  law.  Tins  is  n<* 
what  the  legislature  could  have  intended,  and  the  iikrerenoa 
in  such  case  may  be  that  the  effect  of  the  repeal  is  simply  ta 
do  away  with  the  mnditiod  )ienalty  of  the  intermediata  atrt 
ute,  and  to  restore  the  jwiialty  of  the  original  statotc'  Ii 
England  the  knot  in  such  caaea  is  cut  by  13  k  14  Vict,,  c.  21, 
which  provides  that  where  any  act  rof>eaIing  in  whole  or  ii 
part  any  former  statute  ia  itself  re[>ealed,8uch  last  repeal  shtt! 
not  revive  the  act  or  provisions  before  repealed,  unless  word 
be  added  for  that  purpose ;  and  that  where  any  act  shall  bi 
made  repealing  in  whole  or  in  part  any  former  act,  and  sab 
Btituting  provisions  instead  of  those  repealed,  such  repealei 
provisions  shall  remain  in  force  till  those  substituted  sbal 
come  into  operation  by  force  of  the  last-made  statute.'  Bo 
it  may  be  doubted  whether  the  first  clause  of  this  statute  i 
not  likely  to  produce  frequent  failures  of  justice,  and  whetha 
such  failures  can  be  prevented  in  any  way  other  than  b; 
making  the  question  of  revival  of  repealed  statutes  one  g 
construction.'  < 

§  628.  When  the  clauses  of  a  statute  conflict,  then  the  Ul 
^  controls  and  overrides  that  which  precedes  it,  so  fi 

ciaases  aa  there  is  a  conflict.'  But  a  clause  in  which  a  mal 
conBlcttha     .        -     ^        ,,.,,.,        .,1  -,     - 

lutiB  ter  18  treated  m  detail  will  prevail,  irrespective  c 

operitve.  ordgi-^  over  a  clause  in  which  it  is  only  incidental! 
referred  to.'  And  when  it  is  plain  that  the  location  of  th 
clauses  of  a  section  are  not  based  on  the  principle  that  the  las 

'  See  Wade  i>.  Industrial  School,  43  bert,  41  N.  J.  L.  4S4.     That  the  repn 

Md.   176;    People    v.   Winlermate,   1  of  a  dKcUratory  alatute   rsriTM   tl 

Dak.  Tur.  63,  coiuaion   law,  see  Gray  v.   Otnai,  ! 

■  Similar  atatatw  have  been  adopted  Qa.231;  contra,  State  n,  BInughter,  1 
in  several  jarisdictiuna  In  the  United  Mo,  484  i  Q*.  Lamb  u.  Schottler,  MCa 
States.     Sen  1  Kent's  Com.,  4liS.  319. 

■  That,  where  a  repealing  statute  it  »  Brown  u.  Clegg,  IS  Q.  B,  6Sl 
limited  aa  to  time  of  operation,  the  Gibbons  v.  Britlenum,  5ti  Hiss,  233 
expiration  of  this  time  revives  tha  Ryan  r.  Stale,  5  Neb.  2V6  ;  Albertse 
statute  that  is  repealed,  sec  Collins  i>.  v.  Slate,  9  Neb.  429. 

Smith,  6  Whart.  294.  S«e  Barry's  •  Slate  i:  Trenton,  38  N.  J.  L.  H 
Petition,  12  R,  I.  SI.  As  to  distinctive  Long  i>.  Calp,  14  Eau.  412 ;  Kansas! 
law  in  Sen  Jersey,  see  Wilson  v.  Her-    B.  «.  Wyandotte,  16  SUn.  587, 
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CHAP.  VII.]  STATUTES.  [§  680. 

clause  is  the  summary  of  the  section,  or  occupies  a  revisory 
relation  to  the  section,  then  the  los^ical  meaning  of  the  whole 
section  is  to  be  sought  for  irrespective  of  any  inference  drawn 
from  mere  location.^ 

§  629.  The  division  of  a  statute  in  sections  has  no  necessary 
logical  effect,  even  where  there  is  a  statute  providing 
that  every  distinct  topic  in  a  statute  is  to  be  in  a  J^Vion?  *" 
distinct  section.  In  old  times,  in  England,  there  hasDoiogi- 
were  no  sections  in  the  statutes.  Subsequently  the 
practice  of  dividing  into  sections  was  introduced  by  editors  of 
statutes,  and  then  by  draughtsmen,  but  the  object  was  sim- 
ply to  prevent  a  statute  from  becoming  so  unwieldy  as  to 
obscure  to  the  eye  its  component  parts.  If  the  sections  are 
independent,  and  may  be  regarded  as  following  each  other  in 
order  of  time,  then  the  last  section  prevails,  as  does  the  last 
clause,  over  those  which  precede.*  But  unless  this  be  the  case, 
they  are  all  to  be  construed  together.'  When  the  division  in 
sections  is  a  distinctive  part  of  the  statute,  then  a  section  can 
be  repealed  without  affecting  the  rest  of  the  statute;  and,  in 
some  jurisdictions,  a  particular  section  of  a  bill  may  be  vetoed 
without  affecting  the  rest  of  the  bill.* 

§  630.  Statutes,  to  sum  up  the  positions  taken  in  the  pre- 
ceding pages,  are  dependent    on  the  judiciary,  as 

follows  : —  depend  on 

I.  For  recognition. — This  involves  two  questions :  forreco^- 
(1)  As  to  whether  the  statute  was  duly  passed  ;» (2)  cimPe.^'''^ 
as  to  whether,  assuming  it  to  have  been  duly  passed,  heusion,  for 
it  is  constitutional  in  whole  or  in  part.* 

II.  For  comprehension, — This,  also,  involves  two  questions: 
(1)  Interpretation  of  particular  words ;  (2)  construction  of  the 
entire  statute.^ 

^  Ebbs  V,  Boulnois,  L.  R.,  10  Ch.  Ap.  v.  Morrow,  26  Mo.  131 ;  State  v,  Inger- 

479.  soU,  17  Wis.  631. 

«  Supra,  §  628.  •  Supra,  §  603. 

»  R.  r.  Threlkeld,  4  B.  &  Ad.  229  ;  •  Supra,  §§  606-7. 

Sedgwick  on  Stat.,  96.     That  a  subse-  '  Supra,  §  604. 

qnent  section  repeals  a  prior,  see  Crib-  Mr.  Wilberforce,  in  the  first  chapter 

bons  V.  Brittenum,  56  Miss.  232 ;  Al-  of  his  book  on  statute  law,  treats  this 

bertson  v.  State,  9  Neb.  429.  topic  in  detail.     He  begins  by  quoting 

*  Blake  v,  Brackett,  47  Me.  28  ;  State  Bacon's  statement  in  his  proposial  for 
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in.  For  iqtpUeoHtm  to  the  eanerete  etue. — ^This  can  only  be 
effected  by  the  jadiciary.'  Laws  as  issued  by  the  legisUUore 
are  asymptotes  which,  antil  applied  by  either  ezecntiye  or  jadi- 
ciary,  cannot  touch  real  life  so  as  to  compel  obedience.  And 
under  a  constitutional  government,  in  which  the  functions  of 
executive  and  judiciary  are  duly  separated,  the  ultimate  power 
of  application  and  enforcement  is  with  the  judiciary.  The 
executive  may  order  the  execution  of  a  law.  But  the  power 
of  revising  this  order,  and  releasing  parties  arrested  in  par 
snance  of  it,  remains,  unless  in  a  state  of  war,  with  the  oourta 
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•mendiiig  the  Uwt  of  Bngland  (Baoon's 
Works,  MonUgn's  ed.,  t.  p.  346): 
'*  There  «re  more  doubts  that  rise  upon 
our  sUtates,  whioh  are  text  Uw,  than 
npon  the  oommon  Uw,  whioh  is  no 
text  Uw."  **  The  ezperionoe  of  nearly 
three  oentnries,"  Mr.  Wilberforoe  pro- 
oeeds  to  ssj,  **  has  faUy  Justified  this 
ssTing,  and  shows  the  prophetio  in- 
sight  of  its  author ;"  oiting  dieta  to  the 
same  effect  in  R.  v.  Skeen,  Bell's  C.  C. 
134,  and  O'Flaherty  r.  McDowell,  6  H. 
L.  C.  179,  and  other  cases.  The  fol- 
lowing is  quoted  from  Bramwell,  L.  J. : 
'*  People  who  draw  acts  of  parliament 
are  very  commonly  found  fault  with 
by  those  who  never  drew  up  an  act 
themselves.  I  suppose  it  is  impossible 
to  foresee  all  the  difficulties  that  will 
arise,  and  to  use  exactly  precise  words 
— to  say  nothing  of  the  difficulties  un- 
der which  acts  are  drawn  up.''  R.  v. 
Monck,  L.  R.  2  Q.  B.  D.  p.  552.  **  It 
seldom  happens,"  says  Cleesby,  B., 
'*  that  the  framer  of  an  act  of  parlia- 
ment has  in  contemplation  all  the  cases 
which  are  likely  to  arise,  and  the  lan- 
guage, therefore,  seldom  fits  every  pos- 
sible case."  Scott  v.  Legg,  L.  R.  2  Ex. 
D.  42.  Mr.  Wilberforce  (p.  4)  on  this 
point  quotes  Lord  Campbell's  reference 
to  **an  ill-framed  enactment,  like  too 
many  others,  putting  judges  in  the 
embarrassing  situation  of  being  bound 
to  make  sense  out  of  nonsense,  and  to 
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reoondle  what  is  Irrooonoilablew"  M 
V.  Burehett,  7  B.  ft  B.  539.  Judgi 
Stofy  to  also  eited  •■  oonunentiiig  <■ 
the  same  almost  uiiiTefval  obseoift| 
of  statutes,  whioh  "  arises  someCiBHi 
from  loose  and  inaooarata  haUts  of  thi 
draughtsman;  sometimes  firom  hsri| 
and  unrerised  legislation ;  but  umv 
frequentlj  from  abundant  and  periu^i 
m-adrised  oautiott."  Baaaott «.  U.  &, 
2  Story,  R.  889. 

Aside  from  the  inherent  difficulty  ii 
the  finding,  even  by  the  most  skilfa] 
and  experienced  of  draughtsmen,  oi 
adequate  words  in  framing  a  statute, 
it  must  be  remembered  that  few  bilU 
pass  the  legislature  as  they  come  from 
the  draughtsman's  hands.  Some  ill 
considered  change  is  made  in  committee 
or  on  the  floor  of  the  house,  by  whicli 
the  symmetry  of  the  whole  statute  ii 
deranged.  A  blunder  of  this  kind  in 
a  judioikl  opinion  is  readily  corrected. 
But  in  a  statute  it  cannot  be  corrected 
except  by  new  legislation,  which  ij 
not  only  dilatory,  but  is  exposed  to  th< 
same  casualties  as  the  legislation  it  a^ 
tempts  to  cure.  This  is  not  a  seriom 
objection  to  legislation  considered  u 
tentative  and  progressive.  But  it  im- 
poses  obstacles  almost  insnperable  in 
the  way  of  fixity  of  codification.  Sitpnit 
§114, 

»  Siqjra,  §§  30,  114. 
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[the  figures  refer  to  sections.] 


ABATING  NUISANCE,  right  of,  5. 

ABOLITION  OF  SITAVERY,  declaratory  of  public  sentiment,  584. 

ACCESSION,  territory  may  be  acquired  by,  151. 

ADAMS,  JOHN,  theory  of  **  evolution"  of  liberty,  19. 

ADMINISTRATORS,  applicatory  law  as  to,  388. 

ADMIRALTY  JURISDICTION,  nature  of,  523. 

ADMIRALTY  LAW  is  the  law  of  the  sea,  86. 

its  limits  under  Federal  constitution,  523. 
ADOPTION,  by  what  law  effected,  291. 
ADVICE,  does  not  constitute  a  law,  2. 

of  senate,  meaning  of,  811,  596,  613. 
AFRICAN  RACE,  provisions  as  to  naturalization  of,  435. 

suffrage  granted  to,  592. 
AFRICAN  SLAVE-TRADE,  internationally  prohibited,  181,  280,  452. 
ALIEN  RESIDENTS,  subject  to  local  law,  178. 
ALIENS,  entitled  to  equal  civil  rights  with  citizens,  436. 

international  rights  of,  261. 

position  of,  under  constitution  of  the  United  States,  481. 
ALLEGIANCE,  no  longer  held  to  be  perpetual,  177. 

limitations  of,  under  constitution  of  the  United  States,  481. 
AMBASSADORS,  accredited  only  to  sovereign,  138. 

authority  to  negotiate  treaties,  158.     See  Envoys,  Ministers. 
AMENDMENT  OF  CHARTER,  power  reserved  of,  491. 
AMENDMENTS  TO  CONSTITUTION,  how  to  be  adopted,  400. ' 

validity  of  adoption  of  those  as  to  reconstruction,  400. 

inferences  to  be  drawn  from  provisions  as  to,  873,  401. 
AMERICA,  common  law  of,  whence  derived,  64. 

discovery  of,  effect  of,  on  international  law,  126. 
AMERICAN  LAW,  history-  of,  19  et  seq.,  108  et  seq, 

evolution  of,  2,  19  et  seq. 
AMNESTY,  president  has  power  of,  507. 
ANALYTICAL  SCHOOL  of  jurisprudence,  6. 
ANGLO-SAXON  law,  authority  of,  66. 
ANNEXATION,  effect  of,  on  laws  of  annexed  country,  153-4. 

territory  may  be  acquired  by,  151. 
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ANNEXATION— (cxndnHfrf). 

tendtnoiw  to,  1B4. 

how  fxr  working  naturnlization,  -433. 

the  result  of  iostioctivc  nalloiml  growlb,  463. 
ANNEXATION  OF  TERRITORY,  whtn  conatimiional,  38",  SOB. 
ANTIQUITY,  how  far  essential  to  cusloiuRrj'  law,  1  7. 
APPRENTICESHIP,  not  affet-ted  by  lliirleenth  nmendmem,  58*. 
ARBITRATION,  a  menns  of  intemntioni.1  settlement,  208. 
ARISTOTLE,  views  of,  us  to  origin  of  law,  44. 
ARMIES,  power  to  raise,  sustains  standiog  nnny  and  conaeription,  4S6. 

militia  may  be  ealled  out  by  general  government,  45T. 

statP«  subordinated  in  tbis  respect  lo  the  Unittid  States,  4^8. 

confess  may  make  rules  for  regulation  of  army  and  Davy,  bnt  mnUlt 
auperstde  civil  courtf,  459. 
ARMS,  right  to  bear,  657. 
ARMY,  direction  of,  belongs  to  president.  503. 
■  ARREST.  EXTRA-TERRITORIAL : 
By  /reals  fith  foreign  gtale,  333  el  ftq. 
Under  Ftderal  eoinlilutinn. 

fugitives  from  justice  to  be  surrendered,  641. 

must  be  "fleeing"  from  justice,  542. 

demand  must  be  based  on  prima /acie  ease  of  crime,  548. 

arrest  may  be  had  in  udvance  of  requisition.  544. 

no  defence  that  defendant  is  amenable  in  asylum  state,  MS. 

fugitive  not  privilegcil  frciiii  nay  but  ipeciH-ni  •:iuiigtii  54fl. 

governor  of  asylum  stal«  cannot  be  compelled  to  act,  547. 
ARSENALS,  jurisdiction  of  congress  over,  461. 
ARTICLES  OF  CONFEDERATION,  inadequacy  of,  370  n. 
ARTILLERY,  international  gales  of,  23G. 

may  be  furnished  by  neutrals,  246. 

how  far  contraband  of  war,  226. 
ATLANTIC  COAST  WATERS,  how  far  under  territorial  control,  185. 
ATTAINDER,  bills  of,  forbidden,  471. 
AUSTIN,  cbaractcristica  of  works  of,  e,  91  et  $eq. 

views  of,  as  to  origin  of  law.  56. 
AUTHORITY,  how  far  necessary  to  institution  of  law,  63, 

use  of,  in  exposition  of  law,  613. 

BACON,  hia  views  as  to  formation  of  law.  22,  63. 

views  of,  to  incidents  of  law,  86,  630. 

views  of,  as  to  codification,  630. 
BAIL,  excessive,  cannot  be  demanded,  580. 
"BALANCE  OF  POWER,"  theory  as  to  pretervation  of,  174. 
BANCROFT,  theory  of  constitution  of  the  United  States.  19 
BANK,  power  of  congress  to  establish,  417. 
BANK  CHARTERS,  involve  contracts  by  state,  481. 
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BANK-NOTES,  constitutionality  of  laws  respecting,  442. 
BANKRUPTCY,  effect  of,  not  extra-territorial,  311. 

congress  has  power  as  to  bankniptcies,  439. 

jurisdiction  extends  to  cases  of  insolvencies,  440. 
BANKS,  national,  how  far  taxable,  409. 
BARBAROUS  STATES,  how  far  excepted  from  inviolability,  147. 

consular  courts  in,  147,  170. 
BELLIGERENCY,  distinctive  recognition  of,  140,  141,  593. 
BELLIGERENT,  how  far  entitled  to  search  vessels,  195  et  seq. 

property  may  be  captured,  218,  485. 
BELLIGERENT  GOODS,  how  far  liable  to  seizure  at  sea,  218. 
BELLIGERENTS,  commerce  between,  forbidden,  214. 
**BELT,"  marine,  extent  of,  186. 
BENTHAM,  views  of,  as  to  origin  of  law,  56. 

views  as  to  sovereignty,  2,  6,  22,  90,  91. 

merits  as  a  reformer,  90. 
BILLS,  constitutional  limitation  as  to  framing  and  passage  of,  603. 
BILLS  OF  EXCHANGE,  applicatory  law  as  to,  324. 
BLACK  SEA,  neutralization  of,  192. 
BLACKSTONE,  defective  views  of  as  to  precedent,  29. 

views  of  the  source  of  law,  52. 

distinguishing  features  of  commentaries,  80. 
BLASPHEMY,  how  far  a  common  law  offence,  22. 
BLOCKADE,  must  be  effective,  233. 

notice  must  be  given,  234. 

vessel  running,  may  be  confiscated,  235. 
BLUNTSCHLI,  view  of  international  law,  119. 
BOOTY,  not  permitted  in  war,  216. 
BORROWING  MONEY,  power  of  congress  as  to,  416. 
BRACTON,  works  of,  76. 

BRIDGES,  over  navigable  streams,  when  enjoined  as  obstructions  of  com- 
merce, 420. 

when  charter  of  may  be  a  monopoly,  488. 
BRITISH  CONSTITUTION,  emanation  of  national  conditions,  18. 
BRITISH  PARLIAMENT,  power  of,  over  contracts,  483. 
BRITISH  STATUTES,  accepted  or  rejected  by  popular  action  of  colonies, 

23  et  seq. 
BRITTON,  works  of,  79. 

BRUNS,  Dr.,  his  views  as  to  origin  of  law,  2,  n. 
BURDEN  OF  PROOF,  constitutionality  of  statutes  modifying,  474. 
BURKE,  view  of,  as  to  law  in  the  colonies,  64. 

view  of,  as  to  origin  of  law,  53. 

sustains  doctrine  of  evolution,  33. 

his  position  that  laws  not  declaratory  are  inoperative,  27. 

opposition  to  paper  legislation,  28. 

view  of,  as  to  political  condition  of  the  colonies,  365,  n. 
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BUf(KF^— (continued). 

IiLh  intlucnce  in  America,  365,  n. 
BUSINESS,  power  of  states  over,  489. 

eflfect  of  charter  in  restricting,  48B. 
BUSINESS  FORMS,  applicatory  law  as  to,  342. 
BUTLER,  Bishop,  his  view  of  conscience  as  a  law-maker,  61. 

»» CABINET**  of  president,  functions  of,  504. 
CALHOUN,  views  as  to  Monroe  doctrine,  175. 

views  of,  as  to  character  of  constitution,  370. 

view  of,  as  to  external  improvements,  380,  n. 
CANNON  RANGE,  test  of  territorial  waters,  186. 
CANON  LAW,  how  far  binding  in  this  countrj',  278. 
CAROLINA,  ineffectiveness  of  Locke's  constitution  for,  21. 
CENTRALIZATION,  international  tendencies  to,  134. 
CESSION,  effwt  of,  on  relations  of  parent  state,  148. 

a  means  of  ac({uiring  territory',  effect  of,  154. 
CHAIUifi  D'AFFAIRES,  diplomatic  character  of,  169. 
CHARTERS,  how  far  conveying  absolute  parts : 

all  legislation  impairing  antecedent  legal  contracts  invalid,  478. 

limitation  applies  to  contracts  of  all  kinds  executed  by  state,  479. 

indebtedness   incurred  in   accordance  with  state  law  will  be  sustained, 
though  there  be  contrary  decision  by  state  court,  480. 

legislation  rescinding  grants  of  private  franchises  or  of  estates  may  be 
invalid,  481. 

stipulation  not  to  tax  may  bind,  482. 

growing  doubts  as  to  perpetuity  of  grants  of  franchises,  488. 

distinction  between  temporary  and  perpetual  engagements,  484, 

grants  to  municipal  corporations  may  be  revoked,  485. 

lieenf^e  may  be  withdrawn,  486. 

charter  no  protection  to  a  nuisance,  487. 

charters  and  <jrants  restrictive  of  freedom  of  business  niav  be  rescinded, 
488. 
J  state  control  over  oppressive  charters  may  be  justified  on  the  «rround  that 

this  is  a  regulation  of  commerce,  489. 

danger  of  resting  function  on  the  right  of  state  to  control  business,  49<>. 

when  right  of  amendment  is  reserved,  charter  can  be  amended,  491. 

construction  of,  619. 
CHECKS  on  legislation,  value  of,  28,  362. 
CHECKS,  KECirilOCAL,  essential  to  government,  392. 
CHIEF  MAGISTRATE,  deference  due,  138. 
CHINA,  consular  courts  in,  147,  170. 
J  CHINESE  cannot  ordinarily  be  naturalized,  435,  585. 

not  made  citizens  by  fourteenth  amendment,  585. 

entitled  to  equal  protection  of  law,  588. 
CHINESE  EMIGRATION,  attitude  of  the  United  States  as  to,  170,  264, 
455. 
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CHIVALRY,  courts  of,  jurisdiction  of,  38. 

CHRISTIANITY  establishes  no  secular  system,  33. 

CHOSES  IN  ACTION  governed  by  lex  domicilii  of  creditor,  806. 

CHURCH  cannot  be  established  by  congress,  553. 

CICERO,  views  of,  as  to  source  of  law,  45. 

CIRCULAR  LETTERS,  laws  applicatory  to,  314. 

CITIES,  charters  of,  may  be  modified,  485. 

**  CITIZEN,**  meaning  of,  in  clause  giving  Federal  courts  jurisdiction,  520. 

may  require  protection  of  sovereign,  139. 
CITIZENS  OF  STATES,  reciprocal  immunities  of,  540. 
CITIZENSHIP  not  convertible  with  suffrage,  437. 

of  state,  not  necessarily  citizenship  of  the  United  States,  437. 
CIVIL  RIGHTS,  not  necessarily  conferred  by  domicil,  260. 

slavery  and  involuntary  servitude  prohibited  in  the  United  States,  584. 

citizenship  confined  to  white  and  negro  races,  585. 

prohibition  limited  to  state  action,  and  not  applicatory  to  discrimination 
by  persons  or  corporations,  586. 

laws  imposing  penalties  on  marriage  between  the  races  not  unconstitu- 
tional, 587. 

equal  protection  of  laws  granted  to  all  persons,  588. 

basis  of  representation  to  be  reduced  in  proportion  to  abridgment  of  right 
of  suffrage,  589. 

validity  of  public  debt  not  to  be  questioned,  and  assumption  of  insurrec- 
tion and  emancipation  debts  prohibited,  590. 

legislation  in  support  of  this  and  other  amendments  must  be  **  appro- 
priate," 591. 

negro  suffrage  granted,  592. 

binding  effect  of  reconstruction  amendments,  593. 

these  amendments  limit  state  interference  with  private  rights,  594. 

they  are  more  conducive  to  business  prosperity  than  clause  protecting 
contracts  as  construed  in  Dartmouth  College  Case,  595. 

they  do  not  disarrange  but  make  manifest  equipoise  of  constitution,  596. 
CIVJL  WAR,  American,  effect  in  aggrandizing  the  United  States,  134,  596. 

American,  effect  of,  on  doctrine  of  neutrality,  243. 

recognition  of  belligerency  to  parties  to,  141. 

effects  of,  in  unfolding  meaning  of  constitution,  596. 
CLAIMS,  COURT  OF,  jurisdiction  of,  528. 
CLAUSES^  effect  of  conflicting,  628. 
CLAY,  HENRY,  view  of,  as  to  evolution  of  powers,  380. 
CLOUDS  ON  TITLE  may  be  constitutionally  removed,  567. 
COAL,  when  contraband  of  war,  226,  241. 

COALING  belligerent  steamers,  how  far  breach  of  neutrality,  251. 
COAST  LINE,  extent  of,  186  et  seq. 
CODE  cannot  be  final,  12,  30,  114. 

fixity  of,  incompatible  with  evolution,  114. 

repeals  prior  legislation,  625. 
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CODE  NAPOLEON,  its  permanence  ilue  to  ifs  vngueness.  62- 

CODIFICATIGS  of  inltmational  law,  illfficulliaa  of,  122.  I 
COEBCION  UF  STATE,  in  what  sense  cansUtutioDal,  378. 

"  COINING,"  Fi:<\etn\  power  of,  442.  1 

COKE,  vulue  of  worki  of,  87.  ' 

COLONIAL  DIVERSITIES,  how  fur  opcrnting  in  moulding  FeJcra]  <:» 

COLONIAL  LAW,  BpontaiK^oiis  producticwi  of,  !,  2!  el  »ei/. 
COLONISTS,  instinetive  moulding  of  law  by,  33,  HI. 
COLONIZATION,  how  far  origii.uting  on  common  Uw.  64. 
COLONIZATION,  ENGLISH,  cause  of  pemmnency  of,  364. 
COMMANDEIMN.CHIEF.  power  of  president  acting  as,  50.1. 
COMMERCE  between  belligfrents  forbidilen,  214. 

COMMERCE,  FOREIGN,  how  far  an  inli'mational  right,  148.  507.  431, 
COMMERCK.  REUDLATION  OF,  power  as  to  : 

power  meant  to  secure  freedom  of  trade  between  states,  418. 

this  required  by  diversity  of  climate,  of  soil,  of  populution,  419, 

state  cannot  close  interstate  walera,  420. 

United   SliLtea  baa  exclusive  power  of  reguladi^  foreign   and   inter^UH 
:,  421. 
«  may  be  refrulated  OD  land,  422. 

exception  oa  to  matters  of  necessarily  local  law,  4SS. 

quamnline  lawa  are  under  state  power.     So  of  wharfage  and  piloUgi 

doea  not  prevent  stntea  from  exercising  police  exclusion,  425. 

restriction  does  not  touch  purely  interstate  transactions,  426- 

eatiiblishing  by  state  of  ferries  and  river  improvements  not  forbidden,  -Itl, 

power  nuthoriEes  laws  limiting  liability  of  ship-owners,  428- 

extends  to  rivers  and  tributary  to  lakes,  429. 

tonnage  dutiw  probibiied,  430. 
COMMERCIAL  DOMICIL,  me-aning  of.  21S. 
COMMERCIAL  PAPER,  applicatory  law  as  to,  324. 
COMMON  CARRIERS,  applicatory  law  as  to,  330. 
COMMON  LAW,  incidents  of,  14  *(  req. 

not  essential  that  it  should  have  existed  time  out  of  mind.  IT. 

embraces  international  law,  119. 

modification  of,  by  time,  22. 

to  be  considered  in  constmiog  statute,  616. 

English,  adopted,  subject  to  popular  modiGcntion,  22-a. 
COMMUNISM  cannot  be  established  by  law.  27. 
COMPROMISES  OF  CONSTITUTION,  binding  effect  of.  596. 
CONCURRENT,  when  powers  of  state  and  Federal  government  may  be, 

smi. 

CONFEDERACIES,  intcmationut  characteristics  of,  137. 
CONFEDERATE  CRUISERS,  how  far  privateers,  201. 
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CONFEDERATE  STATES,  argument  from  constitution  of,  370. 

belligerency  of,  140,  201,  693. 
CONFEDERATION,  how  distinguished  from  a  constitution,  370. 

articles  of,  inadequacy  of,  370,  n. 
CONFISCATION,  how  far  permitted  in  war,  216,  455,  467. 
CONFLICT  OF  FEDERAL  AND  STATE  JURISDICTIONS,  rules  as 

to,  524,  527. 
CONFLICT  OF  LAWS.     See  International  Law,  Private. 
CONGRESS  to  consist  of  two  branches,  363.     See  Legislature. 
CONGRESS,  FUNCTIONS  OF: 

senate  is  the  representative  of  the  states,  and  has  coordinate  legislative 
powers,  895. 

house  of  representatives  elected  by  the  people  on  state  franchise,  and  has 
coordinate  legislative  powers ;  and  elects  its  own  speaker,  396. 

each  house  determines  its  own  elections  and  rules ;  is  bound  to  keep  a 
journal ;  requires  a  majority  for  a  quorum  ;  may  punish  for  contempt ; 
is  limited  as  to  adjournment ;  is  privileged  as  to  debate ;  and  may 
expel  members,  397. 

president  has  a  qualified  veto,  398. 

civil  officers  may  be  impeached,  399. 

amendments  may  be  made  by  convention  or  by  action  of  congress  and 
states,  400. 

inferences  to  be  drawn  from  the  obstacles  interposed,  401. 
CONGRESS  OF  VIENNA,  effect  of  settlement  by,  120,  131. 
CONQUEST,  effect  of,  in  planting  law,  64. 

territory  may  be  acquired  by,  151. 
CONSCIENCE,  office  of,  in  evolution  of  law,  16,  60,  63. 

of  people,  influencing  formation  of  law,  22  et  seq.,  59,  60. 
CONSCIENCE,  NATIONAL,  appealed  to  by  international  law,  121. 
CONSCRIPTION  LAWS,  constitutionality,  456. 
CONSOLIDATION,  INTERNATIONAL,  tendencies  to,  134. 
CONSTITUTION,  FEDERAL: 

the  result  of  existing  conditions,  18,  359. 

prominence  assigned  to  these  conditions  in  construction,  360. 

the  formation  of  a  stable  government  necessary,  361. 

and  so  of  interposition  of  such  checks  as  would  prevent  hasty  and  ill- 
considered  changes  of  public  policy,  362. 

and  so  of  distribution  of  power  in  local  governments,  363. 

this  policy  required  by  race  tendency  to  institutionalism,  364. 

government  to  possess  only  such  functions  as  cannot  be  conveniently 
exercised  by  people,  365. 

American  institutions  revolutionary,  368. 

in  states  people  are  supreme  arbiters,  369. 

constitution  not  a  league,  370. 

was  adopted  by  the  people  of  the  states,  371. 

confirms  sovereignty  in  the  states,  372. 
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IHDIZ. 

CONSTITUTION.  FEDERAL— (conltnued). 
ruCKnt  ameiKimcnU  strengthen  thia  view,  373. 
"nation"  properly  applk'tLbk  to  thu  people  of  tlie  Uailed  StatM  ui 

bodji;   "Btnte"  to  the  portioulnr  EUtea;   "sovereignty"  U  not  ntcvt- 

BArtly  absolute,  374. 
•'  lerritoriea"  not  induded  in  term  "stott^s,"  375. 
in  the  exercise  of  powers  givuii  to  it  general  government  is  supreme, 

subject  lo  restrictions  of  conntitutioD,  3Tli. 
importance  of  preserving  conjtilutioiiBl  ilemareations,  377. 

o  of  Fetlcml  authoritj  not  convtrtihle. 


1  apply  to  gejienil  gDvemment  unleai  cxpre!ii'l;' 
applied  to  states,  379. 
necessity  does   not   abn^te   constJtutioiMl   limitations,   but   pro^rrtaiic 

eonditiom  unfold  them,  380. 
powers  of  state  and  Federal  governments  mny  be  coiirdinale.  381 . 
state  laws  followed  as  lo  stat«  procedure,  3S2. 
treaties  and  statutes  come  in  pari  patia,  3S3. 
presumption  as  to  unconstitnlionality,  384. 
unconstitutional  part  may  be  rejected,  385. 
statutes  must  be  const itntiooally  posted,  366. 

See  Attaindek;  Bakkriiptcv;  CouMEitcci  Coxouksb;  Con- 
tracts, Laws  Impaikikg;  CoprxiaBTs;  Dibtkict  or  Colcmbu; 
Kx  Post  Facto  Laivs  ;  FutKnosi  of  SpEtxii  ;  Government: 
Guaranty  of  Rkpublican  iNSTiTUTioMe ;  Habeas  Cobpcs; 
Judiciary;  Money;  Naturalization;  Partibs  ;  Piraciks; 
Postal  Service  ;  Reconstruction  and  Civil  Riohts;  Relisiooe 
Tests;  Seabcbrs  and  General  Warrants;  States;  Taxation; 
Treason  ;  War. 
CONSTITUTION  OF  ENGLAND,  evolution  of,  18. 
CONSTITUTIUNALITV,  a  matter  for  executive  and  Illative,  as  well  « 

judicial  determination,  389. 
CONSTEUCTION  OF  FEDERAL  C0NSTIt6tI0N.     See  Constitu- 
tion, 359  el  aeq. 
CONSTRUCTION  OF  STATUTES,  rule*  aa  to,  604  tt  uq. 
CONSTRUCTION  OF  TREATiES,  nUe«  •«  to,  157. 
CONSTRUCTIVE  BLOCKADE,  nature  of,  233. 
CONSULS,  diplomatic  powers,  170. 
jurisdiction  over,  170. 
immunities  of,  170. 
CONTEMPT,  how  far  executive  can  pardon,  in  caaea  of,  SOS. 
CONTINENTAL  CONGRESS,  deterioration  of,  361. 
CONTINUED  VOYAGES,  reUtions  of,  to  blockade,  233. 
CONTRABAND. 

articles  contraband  of  war  may  be  forfeited,  218,  226. 
in  cases  of  conspiracy  ships  may  be  confiscated,  227. 
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INDEX. 

CONTRABAND— (con/mue^/) 

question  as  to  dispatches  and  diplomatic  agents,  228. 

such  agents  may  communicate  through  belligerent  lines,  229. 

destination  of  ship  imputed  to  goods,  230. 
CONTKACTS,  LAWS  IMPAIRING  OBLIGATION  OF: 

constitutional  limitation  prompted  by  political  and  business  dangers,  477. 

all  legislation  impairing  antecedent  legal  contracts  invalid,  478. 

limitation  applies  to  contracts  of  all  kinds  executed  by  state,  479. 

indebtedness  incurred  in  accordance  with  state  law  will  be  sustained 
though  there  be  contrary  decision  by  state  court,  480. 

international  rules  concerning.     See  Intkknatioxal  Law  ;  Privatk. 

legislation  rescinding  grants  of  j)rivate  franchises  or  of  estates  may  be 
invalid,  481. 

stipulation  not  to  tax  may  bind,  482. 

growing  doubts  as  to  perpetuity  of  grants  and  franchises,  483. 

distinction  between  temporary  and  perpetual  engagements,  484. 

grants  to  municipal  corporations  may  be  revoked,  485. 

license  may  be  withdrawn,  486. 

charter  no  protection  to  a  nuisance,  487. 

charters  and  grants  restrictive  of  freedom  of  business  may  be  rescinded, 
488. 

state  control  over  oppressive  charters  may  be  justified  on  the  ground  that 
this  is  a  regulation  of  commerce,  489. 

danger  of  resting  function  on  the  right  of  state  to  control  business,  490.. 

when  right  of  amendment  is  reserved,  charter  can  be  amended,  491. 

laws  modifying  remedies  are  not  unconstitutional,  492. 

but  not  when  the  obligation  of  the  contract  is  impaired,  493. 

statutes  modifying  evidence  are  not  unconstitutional,  494. 

state  discharges  do  not  bind  citizen^f  of  other  states,  495. 

marriage  not  within  limitation,  496. 

nor  is  tenure  of  public  office,  497.  * 
CONVENTION,  CONSTITUTIONAL,  inadequate  views  of  its  aiijmbers, 

696,  n, 
COPYRIGHTS  AND  PATENTS : 

power  of  granting  is  exclusively  in  congress,  450. 
«*  CORNERING,"  inoperativeness  of  sti^tutcs  as  to,  27. 
CORPORATION,  domicil  of,  how  determined,  259. 
CORPORATIONS  protected  by  fourteenth  amendment,  5^8,  594. 

also  by  clause  prohibiting  impairing  of  oontracts,  481.       See   Fuax- 

CHISE8. 

COTTON,  how  far  contraband  of  war,  21 7. 

COUNTERFEITING,  how  far  Federal  courts  have  exclusive  jurisdiction  of, 

524. 
COUNTRY,  effect  of,  on  modifying  law,  23. 
COURT  OF  CLAIMS,  jurisdiction  of,  528. 
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COURTS : 

legifllatiTe,  jndidal,  and  exeeudre  ftmcdou  to  be  kqiCaqpinte,  M8L 
judiciary  cannot  snpenrite  matten  piurdij  politiea],  S89f  6iS. 
dangeroua  conseqaenoes  of  jndieial  aHHunpftioB  of  aoeli  ftmelioiiai  t90. 
eoniia  cannot  compel  exeeattre  to  testify  or  eauet  diadoiDie  of  poGlial 
^'^-  aecrets,  891. 

eoorts  cannot  annul  laws  becanse  ni^nst,  892. 
inconsiderate  legislation  preTented  bj  redproeal  dieclWi  898. 
H  soprene  court  not  thmby  made  absoli^  894. 

Judicial  power  of  the  United  States  extends  to  easee  wader  ih»  UaM 
States  constitntion,  laws,  and  treaties ;  to  eases  of  admiralty  and  ausi- 
time  jurisdiction;  and  cases  in  whidi  tbe  Umted  St^es  or  states  vt 
I  parties,  516. 

i "  judicial  powers  are  in  the  main  apportioned  by  eongreasy  617. 

supreme  court  has  no  general  or  final  jurisdiction,  818. 
^  supreme  court  has  final  jurisdietioii  in  all  oonfliets  wiA  state  eourts  as  t» 

Federal  constitntioii  and  laws,  519. 
**citiaen"  in  the  clause  fffhig  Federal  eouits  jurisdietioa  means  **re»> 
I  dent,"  520. 

by  statute  cases  may  be  revunred  from  state  to  Federal  court,  511. 
political  questions  not  of  judicial  cognisance,  521. 
admiralty  and  maritime  jurisdiedon  to  be  ^tinsoislied,  528. 
Federal  courts  have  no  common  law  jurisdiction  of  crimes,  but  statatsqr 

jurisdiction  is  exclusire,  524. 
territorial  courts  may  be  constituted  by  congress,  526. 
Federal  courts  adopt  state  rules  and  practice  as  to  state  questions,  526. 
in  questions  of  concurrent  jurisdiction,  tribunal  that  first  takes  cootrol  re- 
tains it,  537. 
United  States  may  be  sued  in  court  of  claims,  528. 
controversies  between  states  include  questions  of  boundary,  530. 
states  must  be  the  real  parties  to  sue,  531. 

states  can  no  longer  be  sued  by  individuals  in  Federal  courts,  532. 
power  of,  in  making  law,  29. 
no  case  bound  by  exact  precedent,  29. 
necessary  logical  evolution  by  courts,  30. 
this  not  necessarily  arbitrary,  31. 
Nor  is  such  law  ex  post  facto  ^  32. 
responsibility  of  and  restraint  on,  394. 
may  determine  statute  to  be  unconstitutional,  393. 
cannot  control  executive  or  legislature,  388  et  seq. 
COURTS  MARTIAL,  power  of,  37,  579. 
CREDIT,  letter  of,  laws  applicatory  to,  315,  334. 
CRIMES,  Federal  courts  have  no  common  law  jurisdiction  of,  524. 
how  far  statutory  jurisdiction  is  exclusive,  524. 

international  rules  as  to,   350  et  seq.     See  Courts;  Judiciary,  Pi 
RACY ;  Habeas  Corpus  ;  Extradition  ;  Forgery. 
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CRBIES  AND  MISDEMEANORS,  meaning  of  clause  as  to  impeachment, 

891), 
CRIMINAL  PROSECUTIONS,  object  of,  4. 
CRUISERS,  relation  of  belligerent,  to  neutrals,  238-9. 

how  far  entitled  to  search  merchant  ships,  1 94. 

sale  of,  how  far  a  breach  of  neutrality,  249-250. 
CUBA,  proposed  guarantees  of,  174. 
CURATIVE  STATUTES,  not  unconstitutional,  567. 
CURRENCY,  cannot  be  regulated  by  law,  27. 

congress  may  coin  money  and  regulate  its  value,  442. 

states  cannot  issue  bills  of  credit,  443. 

congress  may  punish  counterfeiting,  444. 
CUSTOM,  the  first  stage  in  the  formation  of  law,  14. 

custom  makes  law,  not  law  custom,  15. 

common  law  the  product  of  right  reason  based  on  national  conscience  and 
need,  16. 

eficct  of  in  repealing  statutes,  22. 

may  be  the  basis  of  international  law,  1 22. 
CUSTOMARY  LAWS,  nature  of,  14. 

DANUBE,  free  navigation  of,  191. 
DARDANELLES,  how  far  open  to  navigation,  185. 
DART^IOUTH  COLLEGE  CASE,  criticism  of,  483,  595. 
DE  DONIS,  statute  of,  action  of  judges  on,  22. 
DE  FACTO  GOVERNMENT,  authoritativeness  of,  145. 
DEBATES,  not  admissible  to  explain  statute,  611. 
DEBTS,  governed  by  lex  domicUii  of  creditor,  306. 
DECLARATION  OP  WAR,  how  far  necessary,  211. 

rule  in  United  States,  454. 
DECLARATORY,  necessary  that  laws  should  be,  27. 
DECLARATORY  LEGISLATION,  cannot  annul  prior  contracts,  479,  526. 
DECLARATORY  STATUTES,  incidents  of,  600. 
DEFENCE  OF  SELF,  cannot  be  divested  by  law,  27. 
DEFINITION  OF  LAW,  1  et  seq.     See  Law. 
DEMOCRACY,  its  relations  to  law,  28. 
DEPARTMENTS  OF  GOVERNMENT: 

legislative,  judicial,  and  executive  functions  to  be  kept  separate,  388. 

judiciary  cannot  supervise  matters  purely  political,  389. 

dangerous  consequences  of  judicial  assumption  of  such  functions,  390. 

courts  cannot  compel  executive  to  testify  or  exact  disclosure  of  political 
secrets,  391. 

courts  cannot  annul  laws  because  unjust,  392. 

inconsiderate  legislation  prevented  by  reciprocal  checks,  393. 
DESCENT,  governed  as  to  personalty  by  lex  domicilii  306. 
DESPATCHES,  BELLIGERENT,  how  far  contraband,  228. 
DIALOGUE  DE  SCACCARIO,  authority  of,  74. 
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DIPLOMATIC  AND  CONSULAR  AGENTS: 

diplomacy  a  sjstem  of  liiw,  163, 

oiinistfn  sent  from  government  to  gorcrnmi^til,  164. 

beUigereots  msjr  be  ivpresented,  165. 

sending  uud  rcecpticiti  a  inalti;r  of  dUt-retion,  IM. 

inviolability  und  tixtn-tcrrituriullty  at'  vmbiwsie;,  1C7. 

privilege  uxti-'Dila  to  journey,  IGS. 

clusifiuution,  IdV. 

consuls  not  no  privilpgi^d,  170. 

mny  hnvc  jun!i<liction  in  foreign  land*,  171. 

exciiuutur  required,  172. 
"DIRECT  TAX."  meaning  of  term,  *07. 

DIRECTOHY  STATUTES,  ineidenU  of,  e'oO.  ' 

DISCHARGES  IN  INSOLVENCY,  effttt  of,  43a. 
DISCOVERY,  liow  far  plnnting  a  law,  G4. 

DISKItANCUlSEMENTS,  when  unconstitutional  a*  ttpottfuelo.  47* 
DISTRIBUTION  OF  PERSONALTY,  detcnnuied  by  lex  rti  tiiiu.  306. 
DISTRICT  OF  COLUMBIA,  CEDED  PLACES  AND  TERKITORIES: 

in  district  and  c«ded  places  c^ingress  has  exclusive  jurisdiction,  461. 

congress  holds  territories  in  trust,  482. 

title  to  land  of  territories  is  in  the  United  States,  4G3. 

goremment  to  be  under  guneral  SHfeguards  of  cons tltut ion.  464. 

form  of  government  at  discretion  of  congress,  4Gd. 
DIVISIBLE,  wheu  slatnte  i?  construed  to  be  in  reference  to  constitutionality. 

DIVISION  OF  STATE,  effect  of,  on  public  debt,  142. 
DIVORCE:  JNTERNATIONAL  RULES  AS  TO; 

foreign  divorces  viewed  with  disfavor,  378- 

domicil  of  petitioner  essential  to  give  jurisdiction,  279, 

mere  residence  not  sufficient,  280. 

judicial  separation  gives  wife  independent  domicil,  but  not  mere  voluntary 
Sfparation,  2S1. 

place  of  miirriuge  and  of  olTence  immHterinl,  S8S. 

extra-territorial  service  taay  be  udcquutc,  and  so  of  service  by  publicalian, 
2S3. 

record  must  aver  necesaarj'  facts,  and  may  be  disputed,  2«4. 
DIX,  GENERAL,  view  of.  as  to  Jlonroc  doi'trinc,  1-5. 
DOCKYARDS,  jurisdiction  of  congress  over,  461. 

DOCTRINAIRE  VIEWS,  not  coDsiatent  with  American  tmdiiions,  363,  5M. 
DOMICIL: 

is  a  residence  acquired  as  a  final  abode,  ISO,  354. 

determines  personal  itatus,  255. 

Icgititnute  children  take  father's  domicil  and  nationality ;  tllegilimale,  tbat 
of  mother,  256. 

wife  takes  domicil  of  husband,  357. 

student's  domicil  is  his  home,  S68- 

domitil  of  corporation  is  its  principal  placi  of  bunneas,  269, 
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DOMlClh—(continue(r)* 

doinicil  is  basis  of  taxation,  but  not  of  political  rights,  260. 
DOMICIL,  COMMERCIAL,  meaning  of,  219. 
**DUE  PROCESS  OF  LAW:" 

meaning  of  term,  566. 

provision  as  to,  applies  to  Federal  government,  566. 

and  to  state  governments,  588. 

*^due  process  of  law/'  means  law  which  is  constitutional  and  consistent 
with  common  law  rights,  566. 

private  statutes  (piieting  title  not  unconstitutional,  567. 

defects  of  formal  incapacity  may  be  cured,  568. 

private  proi>erty  cannot  be  taken  without  compensation,  569. 

rule  applies  to  real  estate,  570. 

property  must  be  vested,  571. 

sovereign  has  right  of  eminent  domain,  572. 

United  States  government  may  exercise  the  right  for  Federal  purposes, 
573. 

must  be  for  public  use,  574. 

franchise  may  be  thus  taken,  575. 

exercise  of  right  must  be  by  general  law,  except  in  cases  of  necessity,  576- 

power  may  be  delegated,  577. 

compensation  must  be  fairly  adjusted,  578. 

defendant  entitled  to  an  impartial  jury  of  place  of  crimcj  to  be  informed 
of  the  nature  of  the  chargti ;  to  have  compulsory  process  for  witnesses 
and  have  counsel,  579. 

excessive  bail  and  **  cruel  and  unusual  punishment**  forbidden,  580. 

jury  trial  secured  in  United  States  courts,  581. 
DUKE  OF  YORK'S  LAWS,  operation  of,  23,  n. 
DUTCH,  influence  of,  in  forming  colonial  laws,  23,  25,  n,  64. 
DUTCH  LAW,  how  far  in  force  in  New  York,  64. 
DUTIES,  PROTECTIVE,  how  far  constitutional,  411-13,  416. 

EAST  RIVER,  bridge  over,  sustained,  420. 
EGYPT,  consular  courts  in,  147,  170. 
ELECTIONS : 

in  American  policy,  not  to  take  immediate  elTect,  362. 

power  of  congress  over,  468. 
ELECTIONS  FOR  HOUSE  OF  REPRESENTATIVES,  power  of  con- 
press  to  supervise,  396. 
ELECTORAL  COMMISSION,  constitutionality  of  law  concerning,  388.    • 
ELEVATORS,  power  of  state  over,  490. 
EMBARGO : 

may  be  sustained  by  international  law,  207. 

constitutionality  of,  148,  414. 
EMBASSADORS,  belligerent;  how  far  contraband,  228-9. 
EMBASSIES,  characteristics  of,  163.     See  Ambassadors. 
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ENGLISH  LAW: 

history  of,  65  el  neq. 

accepted  or  rejected  by  popular  action  of  colonies,  S 
ENGLISH  LAW  REFORMS,  evolution  of,  107. 
ENLARGING  STATUTES,  incidents  of,  599. 
ENLISTMENTS,  foreign,  not  pcrmiaaible,  247,  349. 
ENUMERATED  POWERS ;  how  to  be  exercised,  4 
ENVIROSMKNTS,  value  of,  in  eonstn 


ENVOYS,  diplomatir  character  of,  1G9. 

belligerent ;  how  far  contraband,  228-9. 
EQUAL  PROTKCTION   OF  LAWS  granted  to  a 

Civil,  RioHis. 
EQUALITY  OF  STATES  essential  to  international  I 
EQUIPOISES  OF  CONSTITUTION  not  disturbed  I 

59a. 

EQUITY,  prevnlence  of,  35. 

ETHICAL  SCHOOL  of  jurisprudence,  6. 

EUROPE,  consolidation  of  power  in,  134. 

EVIDENCE; 

applicator}'  law  as  to,  34S. 

retrospective  modification  of,  is  not  unconstitutional 

"EVOLUTION."  the  unconi^ious  factor  of  law,  18. 
British  constitution  emanating  from  DHtional  conditi 
so  as  to  constitulion  of  the  United  States,  19, 
unconscious  change  of  institutions  illuetratcd  by  slai 
paper  law  giving  way  to  instinctive  and  customary  \ 
law  made  to  bend  to  national  coDditione,  2i. 
illustrated  in  Pennsylvania,  23. 
illustrateii  in  WnB^achu.ii'tt.*.  Rhode  Island,  and  I,™ 


INDEX. 

EVOLUTION,  JUDICIAL,  a  necessity  of  litigation,  30. 
EX  POST  FACTO  AND  RETROSPECTIVE  LAWS  : 

limitation  relates  to  criminal  prosecutions,  472. 

law  changing  procedure  not  necessarily  ex  post  facto,  473. 

nor  are  laws  modifying  rules  of  evidence,  474. 

under  state  constitutions  retrospective  laws  are  unconstitutionfil,  475. 
EXAMPLE,  an  object  of  law,  4. 
EXCESSIVE  BAIL,  cannot  be  demanded,  580. 
EXECUTION,  when,  may  be  retrospectively  modified,  493. 
EXECUTIVE  POWERS : 

president  commands  army,  navy,  and  militia,  502. 

has  no  power,  as  commander-in-chief,  to  dispense  with  law  as  a  system, 
508. 

cabinet  composed  of  heads  of  departments,  504. 

president,  with  advice  and  consent  of  senate,  may  make  treaties,  305. 

treaties  are  in  some  respects  self-enforcing,  but  not  in  respect  to  matters 
requiring  legislative  action,  506. 

president  has  power  to  reprieve  and  pardon,  507. 

exceptions  as  to  impeachment  and  contempt,  508. 

pardons  may  be  conditional,  509. 

pardon  before  sentence  remits  costs  and  penalties,  510. 

president  has  power  of  appointment  and  removal,  511. 
has  qualified  legislative  functions,  512. 
cannot  be  controlled  by  judicial  writ,  518. 
EXECUTORS,  apphcatory  law  as  to,  888-46. 
EXEMPTION  LAWS,  may  be  constitutional,  492,  493. 
EXEQUATUR,  requisite  for  consular  action,  172. 
EXPATRIATION,  now  internationally  conceded,  177. 
EXPORTS,  limitation  as  to  taxation  of,  408. 

EXPOSITION,  of  constitution,  dependent  on  history  and  extrinsic  condi- 
tions, 859,  860,  612. 
EXTRADITION,  INTERNATIONAL : 

extradition  generally  limited  by  treaty,  852. 

refused  when  there  cannot  be  a  fair  trial,  and  when  the  object  is  political, 

state  having  jurisdiction  ought  not  to  surrender,  854. 

terms  should  be  construed  as  in  asylum  state;  probable  cause  enough ; 

evidence  /or  defence  admissible,  855. 
circuit  court  may  review  case,  and  executive  may  refuse  surrender,  856. 
trial  should  be  restricted  to  offence  specified  in  demand,  357. 
EXTRADITION,    INTERSTATE,  may  be  granted  on  requisition,   541 

et  seq. 
EXTRA-TERRITORIAL  SERVICE  of  writs,  validity  of,  344,  589. 
EXTRA-TERRITORIALITY,  how  far  belonging  to  public  ministers,  167. 
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FEDERAL  GOVERNMENT,  supreme  witKio  iu  orbit, 
power  of,  over  inti'Dirnte  roilroads,  489-490, 
rendition  of  confeUcrate  belligerency,  HI,  165,  221 

FEDERAL  JUDICIARY,  powers  of,  61G  et  teq.     See  . 

FEDERAL  LAW,  original  meaning  of  term,  3. 

FELON.IES,  on  the  seas,  congress  btu  juriadicdon  orer, 

FERRIES,  ponstitutionalitj-  of  laws  respecting,  427, 

FIELD,  D.  D  ,  code  of  inleraational  Uw,  12!. 

ritHlionsfrom,  141,  153,  1G7,  176,  191,  195  i,  !28, 

FINALITY,  no  laws  can  establish,  27. 

FISHERIES,  how  far  tlieru  me;  be  exclusive  right  to,  1 

FISilING,  local  regulations  of,  rule  u  to,  423. 

FLAG,  gives  its  immunities  to  ship,  Igs. 
how  far  proteeting  goods,  218. 

"  FLEEING  FROM  JUSTICE,"  meaning  of,  541-2. 

FLETA,  works  of,  77. 

FOREIGN  COMMERCE,  under  control  of  congress,  41f 

FOREIGN  LAWS,  how  fur  cxtra-temtorial,  266. 

FOREIGN   SHIPS,  law  relating  to,  188  el  »«q, 

FOREIGNERS,  international  rights  of,  26i: 

may  be  excluded  when  disturbing  domestic  peace,  14 
subject  to  law  of  place  of  residence,  178, 

FORFEITURE,  when  worked  by  treason,  467. 

FORGERY,  how  far  Federal  courts  have  exclusive  juris) 

FORMALITIES,  applicatory  law  as  to,  342. 

FORTESCUE,  treatise  of,  83. 

FRAMERS  OF  CONSTITUTION,  views  of,  as  to  its 
sive,  359,  360,  3C3,  696  n.,  612. 

FRANCE,  distinctive  rule  as  to  allegiance,  177. 

FRANCHISE,  ELECTORAL,  determinable  in  the  mai 

FRANCHISES: 

K'gi^hition  rescinding  grants  of  private  franchises,  oi 


INDEX. 

FRANCHISES— (con^mtiecO. 

license  may  be  withdrawn,  486. 

charter  no  protection  to  a  nuisance,  487. 

charters  and  grants  restrictive  of  freedom  of  business  may  be  rescinded, 
488. 

state  control  over  oppressive  charters  may  be  justified  on  the  ground  that 
this  is  a  regulation  of  commerce,  489. 

danger  of  resting  function  on  the  right  of  state  to  control  business,  490. 

when  right  of  amendment  is  reserved,  charter  can  be  amended,  491. 

construction  of  grants  of,  619. 

protected  by  fourteenth  amendment,  588,  594. 
FRANKLIN,  Dr.,  his  views  as  to  colonial  customary-  legislation,  23. 

his  responsiveness  to  popular  condition,  865. 
FREEDOM,  CONSTITUTIONAL  GUARANTEES  OF,  555  cf  ^e^.,  561. 

freedom  of  speech  not  to  be  abridged,  555. 

slavery  and  involuntary  servitude  prohibited,  688. 

equal  protection  of  laws  granted  to  all  persons,  588. 

basis  of  representation  to  be  reduced  in  proportion  to  abridgment  of  right 
of  suffrage,  589. 

legislation  in  support  of  this  and  other  amendments  must  be  ^*  appro- 
priate," 591. 

negro  suffrage  granted,  592. 

binding  effect  of  reconstruction  amendments,  598. 

these  amendments  limit  state  interference  with  private  rights,  594. 

they  are  more  conducive  to  business  prosperity  than  clause  protecting  con- 
tracts as  construed  in  Dartmouth  College  Cases,  595. 

they  do  not  disarrange,  but  make  manifest  equipoise  of  constitution,  596. 
FREEMAN,  EDWARD,  views  of,  as  to  coming  and  going  of  slavery,  20. 

views  of,  as  to  relations  of  Federal  and  local  governments,  863,  n.     See 
Prkface. 
FREE-TRADE,  interstate,  required  by  condition  of  country,  418-19. 
FRENCH  CODE,  elasticity  of,  62. 

FRENCH  INSTITUTIONS  IN  AMERICA,  why  short  lived,  364. 
FRENCH  LAW,  how  far  entering  into  English  common  law,  66, 
FRENCH  REVOLUTION,  effect  of,  on  law  of  nations,  130. 
FUGITIVES  FROM  JUSTICE,  extraditions  of,  352  et  seq.,  541. 

GARIBALDI,  international  position  of  army  of,  221. 

GENEVA,  award  of,  international  effect  of,  243-4. 

GILBERT  OF  THORNTON,  works  of,  78. 

GLADSTONE,  views  of,  as  to  constitution  of  the  United  States,  19. 

his  views  as  to  intervention,  174. 
GLANVILLE,  works  of,  75. 

GOODS  IN  TRANSIT,  governed  by  lex  domicilii,  806. 
GOVERNMENT,  requisites  of,  at  time  of  framing  Federal  constitution  : 

the  formation  of  a  stable  government  nex^essary,  361. 
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COVERNMENT~(<wn(.nu<rf). 

and  HO  of  interposition  of  such  clicck?  as  wouM  pr?Ti;nl   bosiy  rqiI  ill- 
considered  phniiges  of  public  policy,  S6i. 

and  so  of  distiibiition  of  powoi-  in  locnl  governments,  369. 

this  policy  required  by  rncc  tendency  to  institutional  ism,  .164. 

government   to   poasesg   only  such  functions  M   rjinnot   bi-  cunvcn!«ntty 
escrci^ed  by  people,  3G5. 
GOVERNMENT,  DEPARTMENTS  OF: 

Iti^sktive,  judicial,  and  cxecuCivi:  functions  to  tic  kt^pt  Fcpante,  3SS. 

judiciary  cunnot  supervise  mattGn  purely  potiticiil,  3H9. 

dungierou*  consequences  of  judicjitl  usuraptiou  of  audi  functions.  390. 

courts  caunot  compel  executive  to  tcatify  or  cxuct  disclosure  of  politkil 
secrets,  391. 

courts  cannot  annul  kws  because  unjust,  393. 

inconsiderate  legi.iktion  jimveuted  by  reciprocnl  checks,  393. 

Buprcmc  court  not  thereby  matia  absolute,  3M. 
GOVERNMENT,  FEDERAL,  Bupreme,  subject  to  rtslrictioia  of  conititu- 
tion,  37G.     See  Sovbbeionty, 

importance  of  preserving  constitutional  demarcBtions,  317. 

coercion  of  state  and  maintenance  of  P«dcral  authority  not  convertible, 

limiliitions  in  constitutioD  apply  to  general  government  unless  csp[«s9l} 
Applied  to  9tutes,  379. 

nci'C'ssity  doc^  not  nbronnte  constitutional  limitations,  but  progressive  con- 
ditions nnfold  them.  380. 

powers  of  state  and  Federal  governments  may  be  coSrdinate,  S81. 

state  laws  followed  as  to  state  procedure,  382- 

trenties  and  statutes  come  in  paripaiiu,  383. 
GOVERNMENT,  LOCAL,  distribution  of  power  in,  363. 

this  policy  retjuired  by  race  tendency  to  institutionalism,  364. 

government  to   possess  only  such  functions  as  cannot   be   conveniently 
exercised  by  people,  365. 
GO^'ERNMENT,  STATE      See  Stathb. 

GOVERNMENT,  UNITED  STATES.    See  CoNBTiTnTioM,  Federal. 
GRAND  JURY,  when  essential,  561. 
GRANTS  OF  FRANCHISES  to  be  construed  strictly,  619. 
GREECE,  views  of,  as  to  international  law,  124. 
GROTIUS,  view  of,  as  to  origin  of  law,  46. 

view  of  international  law,  119. 

influence  of,  on  internadonal  law,  I!7. 
GUARANTY  OF  REPUBLICAN  INSTITUTIONS,  effect  of,  552. 

does  not  extend  to  suffrage  or  distribution  of  powers,  S49. 

nor  to  social  equality,  550. 

nor  to  exemption  from  revolution,  651. 

but  may  sustain  reconstrucUon  after  goverament  has  been  nupettded,  553. 
GUARANTY  TREATIES,  effect  of,  136. 
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GUARDIANSHIP,  by  what  law  determined,  295. 

domicil  of  ward  determines  as  to  his  personalty ;  foreign  guardian  must 
act  under  local  law,  295. 

so  of  foreign  guanlian  of  lunatic  and  spendthrift,  296. 
GUERILLAS,  when  internationally  sanctioned,  221. 
GUNS,  how  far  contraband,  226. 

may  be  furnished  by  neutrals,  246. 

HABEAS  CORPUS,  by  Federal  judge,  limited  to  cases  involving  Federal 
laws,  534. 

state  court  cannot  discharge  on  Federal  commitment,  but  Federal  court 
may  on  state  commitment,  535. 

power  to  suspend  belongs  to  congress,  536. 
HALF-SOVEREIGN  STATES,  characteristics  of,  137. 
HALL,  view  of  international  law,  123. 
HARBOR  LAW,  how  far  under  control  of  state,  423. 
HEADS  OF  DEPARTMENTS,  functions  of,  504. 
HEFFTER,  view  of  international  law,  119. 
HINGHAM,  works  of,  80. 
HISTORICAL  SCHOOL  of  jurisprudence,  6. 
HISTORY,  influence  of,  in  determining  constitution,  360. 
HISTORY  OF  ENGLISH  AND  AMERICAN  LAW,  66,  et  seq. 
HISTORY  OF  INTERNATIONAL  LAW: 

in  primitive  times  no  such  law  recognized,-  124. 

tendencies  in  the  middle  ages,  125. 

reformation  cosmopolitan,  126. 

Grotius  the  founder  of  the  modem  system,  127. 

development  under  Louis  XI.,  128. 

natural  law  prior  to  the  French  Revolution,  129. 

French  Revolution  hostile  to  rights  of  the  states,  130. 

congress  of  Vienna  appeals  to  legitimacy,  131. 

consequences  of  fall  of  Orleans  dynasty,  132. 

modifications  by  treaty  of  Paris  of  1856,  133. 

tendencies  to  absorption  of  minor  states,  134.     * 
HOBBES,  distinctive  views  of,  6,  47. 
HOLLAND,  his  definition  of  jurisprudence,  2,  n. 

views  of,  as  to  legal  rights,  8. 

distinctive  views  of,  as  to  origin  of  law,  105. 
**  HOLY  ALLIANCE,"  its  views  as  to  intervention,  174. 

action  of,  as  to  law  of  nations,  131. 
HOOKER,  maintains  doctrine  of  evolution  of  law,  33. 

view  of,  as  to  origin  of  law,  47,  86. 

criticism  of,  86. 
HOUSE  OF  REPRESENTATIVES,  functions  of,  396-7.    See  Conqress. 
HURD,  J.  C,  theor}'  of  national  existence,  374,  593. 
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ILLEGAL  CONTRACTS,  opplicatorj-  law  ns  to,  333. 
IMMOVABLES,  govenied  bv  le^  rti  titae,  209. 
mPHACHMENT.  nnturc  loA  efTect  o{,  under  consiitation.  399. 
IMPERATIVE  STATUTES,  nature  of,  BOO. 
IMPOLICY,  doea  not  Bvoirl  ststule,  608. 
IMPORTS,  limitationg  us  to  tajciicions  of,  408. 

not  tHxalilc  b}-  state,  410. 
IMPORTATIONS,  states  have  no  power  over,  418  ei  itrq. 
IMPRESSMENT,  now  siin-Bmlercd,  1EI4. 

IMPRISONMENT,  how  affecleil  by  thirtecnlh  umemimrnt,  584. 
INCAPACITIES,  foreign,  how  far  estm-tcmtorinl,  2)!(i. 
INCIDENTAL  POWERS.     Congresj  mny  m»kc  liiws  to  l-qitj-  inio  v«kI 

enumerated  powers,  668. 
INCOME  OF  UNITED  STATES,  growth  of,  sim^.^  17y'i,  380,  n. 
INCOME  TAX,  constitutional  limits  of,  41.1 
INDEMNITY,  muy  be  required  for  injuries,  139. 

wheu  intern Btioniill J  awarded,  205. 
INDEPENDENCE  of  foreign  insurgents,  reci^icion  of.  140. 
INDIANS,  NORTH   AMERICAN,  diBtinftive  Uw  lo  which  thej- ar«  sub- 
ject. 2G,  265,  434,  585. 
INDIAN  TRIBES,  wht-n  dLitinct  nationditles,  how  ftrgOTi-roed  by  United 

States  laws,  26,  2S6,  434.  

INFAMOUS  CRIMES,  nutnrcof,  under  constitution,  S6t.  ^m 

INJUSTICE,  no  ground  by  ilSL-lf  Cor  tourt»  to  r,-jeot  statute,  S!)3.  ^B 

does  not  avoid  statute,  608. 
INLAND  LAKES,  under  power  of  congress,  428. 
INLAND  SEAS,  relations  of,  192. 
INSOLVENCY,  power  of  congress  as  to,  439-40. 
1N8TITUTI0NAL1SM,    tendency   to,    effect   of   on   English    coloniea    in 

America,  364. 
INSURANCE,  applicator^law  as  to,  327. 
INSURGENTS,  international  relations  of,  217. 
property  of,  may  be  coaliBCated,  455. 
how  far  property  of,  can  be  confiscated,  SI  7,  455,  467. 
INSURRECTION,  efTuct  of,  when  miccessriil  on  debt  of  parent  itate,  143. 
INSURRECTION  DEBTS,  assnmption  of,  prohibited  by  constitution,  690. 
INTENTION,  how  far  to  guide  construction,  616. 

of  framers  of  consUtution,  not  conclusive  us  to  meaning,  359,  360,  963, 
612. 
INTERFERENCE,  INTERNATIONAL,  when  permissible,  174. 
INTERMARRIAGE  BETWEEN  RACES,  may  be  prohibited,  587. 
INTERNAL  IMPROVEMENTS,  question  of,  political,  not  judicial,  447. 
INTERNATIONAL  LAW:  PRIVATE. 
,    Qtntral  RuUi. 

private  internfttional  law  part  of  the  common  law,  252. 
penal  laws  not  extra-territorial,  253. 
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INTERNATIONAL  LAW:  FmYATE^^continued). 
DomicxL 

domicil  is  a  residence  acquired  as  a  final  abode,  254. 

determines  personal  status^  255. 

legitimate  children  take  father's  domicil  and  nationality  ;  illegitimate  that 
of  mother,  256. 

wife  takes  domicil  of  husband,  257. 

student's  domicil  is  his  home,  258. 

domicil  of  corporation  is  its  principal  place  of  business,  259. 

domicil  is  basis  of  taxation,  but  not  of  political  rights,  260. 
PersoTinl  Status. 

aliens  entitled  to  rights  of  citizens,  261. 

naturalization  now  internationally  conceded,  262. 

persons  of  African  descent  entitled  to  equal  rights,  263. 

otherwise  as  to  Chinese,  264. 

Indian  tribes  not  so  entitled,  but  form  distinct  nationalities,  265. 

foreign  disabilities  not  extra-territorial,  266. 

liberty  of  action  subordinate  to  national  policy  and  good  morals,  267. 

foreign  attainder  and  infamy  not  extra-territorially  effective,  268. 
Marriage, 

not  a  contract,  but  an  institution,  271. 

parental  custody  and  power  determined  by  local  law,  292. 
Guardianship, 

domicil  of  ward  determines  as  to  his  personalty ;  foreign  guardian  must 
act  under  local  law,  295. 

so  of  foreign  guardian  of  lunatic  and  spendthrift,  296. 
Law  of  Things, 

lex  ret  sitae  determines  whether  a  thing  is  property,  298. 
Tmmovahles, 

immovables  governed  by  the  lex  ret  sitae,  298. 

chancellor  may  compel  to  convey  foreign  land,  800. 

forms  of  conveyance  determined  by  lex  rei  sitae,  301. 
Movables, 

better  opinion  now  is  that  movables  are  governed  by  lex  rei  sitae,  304. 

rule  applies  to  liens,  305. 

exception  in  respect  to  succession,  marriage,  and  goods  in  transitu,  306. 

title  must  be  made  in  conformity  with  lex  rei  sitae,  307. 

ships  at  sea  governed  by  law  of  Hag,  308. 

debts  subject  to  law  of  creditor's  domicil,  309. 

prescription,  limitation,  and  escheat  are  governed  by  lex  rei  sitae,  310. 

bankrupt  assignments  have  no  extra-territorial  effect,  311. 
Contracts — General  Rules, 

contracts  may  be  subject  to  as  many  jurisdictions  as  there  are  parties,  314. 

question  as  to  seat  of  contract  may  be  contested  by  several  jurisprudences, 
315. 

lex  loci  contractus  determines  interpretation,  816. 
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INTERNATIONAL  LAW:  PRIVATE— (confinti^df). 

in  this  country,  impediments  reduced  to  consanguinity  by  descent  and 

laterally  in  one  degree,  272. 
Iaw8  riHiuiring  consent  of  parents  or  of  state  or  church  not  extra-territo- 
rial, 273. 
divorced  parties  may  be  bound  not  to  remarry,  274. 
law  of  place  of  celebration  determines  mode  of  celebration,  except  when 

subjects  of  other  states  are  excepted,  or  the  local  rites  violate  conscience 

or  are  barbarous,  275. 
Divorce, 

foreign  divorces  viewed  with  disfavor,  278. 

domicil  of  petitioner  essential  to  give  jurisdiction,  279. 

mere  n^sidence  not  sufficient,  280. 

judicial  separation  gives  wife  independent  domicil,  bnt  not  mere  voltTntar}' 

separation,  281. 
place  of  marriage  and  of  offence  immaterial,  282. 
extra-territorial  service  may  be  adequate,  and  so  of  service  by  publication, 

283. 
record  must  aver  necessary  facts,  and  may  be  disputed,  284. 
Parental  Itelationx, 

legitimation  by  subsequent  marriage  determined  by  laws  of  domicil  of 

parent  and  child,  288. 
as  to  real  estate,  territorial  policy  prevails,  289. 
so  as  to  legitimation  generally,  290. 
so  as  to  adoption,  291. 
pla(.*e  of  acceptance  is  place  of  contract,  817. 
Ut  loci  actus  (Iftermines  mode  of  solemnization,  318. 
law  of  place  of  pert brmance  determines  mode  of  performance,  319. 
dates  not  conclusive  as  to  place,  320. 
when  laws  contlict,  that  most  favorable  preferred,  321. 
lex  fori,  when  peremptory,  to  be  obe}C<l,  322. 
Maritime  Contracts. 

contract  as  to  ship  determined  by  law  of  flag,  323. 
Commercial  Palter, 
each  party  bound  by  his  own  law,  324. 
law  of  place  of  payment  controls  payment,  325. 
process  determined  by  lex  fori,  32G. 
Insuraiicf. 

law  relatin*;  to  payment  is  that  of  place  of  payment,  327. 
interpretation  depends  on  usage,  328. 
Partnership. 

secret  partners  may  set  up  limitations  of  domicil,  but  not  open  partners, 

321). 
Common  Carriers. 
law  of  place  of  performance  determines  mode  of  performance  ;  law  of  place 

of  payment  determines  payment,  330. 

7^8 


IKDBX. 

INTERNATIONAL  LAW:  PRIVATE— (confiViwccO. 
Illegal  Contracts, 

illegality  determined  by  law  of  place  of  performance,  unless  judex  fori  is 

precluded  from  entertaining  suit,  331. 
contra(;ts  conflicting  with  laws  of  nations  or  with  public  policy  will  not  be 
enforced,  332. 
Interest. 

place  of  performance  of  contract  determines  interest,  and  this  maybe  place 
of  investment,  333. 
Barring  Contracts. 
federal  bankrupt  discharges  operative  in  the  United  States ;  otherwise  as 

to  state  insolvent  discharges  and  foreign  bankrupt  discharges,  334. 
when  statutes  of  limitations  are  only  processual,  lex  fori  governs,  335. 
^foreign  statutes  barring  debt  not  extra-territorial,  336. 
Torts. 

lex  delicti  commissi  and  lex  fori  must  sustain  suit,  337. 
Succession,  Wills,  and  Administration. 
immovables  governed  by  lex  rei  sitae,  338. 
movables  by  lex  domicilii,  339. 

execution  and  administration  have  no  extra-territorial  power,  240. 
Business  Forms. 

locus  regit  actum  the  general  rule,  342. 
Jurisdiction  of  Courts  and  Process. 

local  actions  to  be  brought  in  local  courts;  otherwise  as  to  transitory 

actions  ;  process  determined  by  lex  fori,  343,  344. 
extra-territorial  summons  now  generally  permitted,  344. 
Evidence. 

letters  rogatory  issue  to  obtain  testimony  in  other  countries,  345. 
lex  fori  determines  questions  of  evidence,  346. 
adroissibilit/ of  witnesses  and  documents  so  determined,  347. 
foreign  law  proved  as  matter  of  fact,  348. 
Lis  Pendens. 

prior  foreign  suit  no  bar,  349. 
Criminal  Jurisdiction. 
country  where  offence  takes  effect  has  jurisdiction,  350. 
offence  may  be  cognizable  in  a  plurality  of  jurisdictions,  351. 
extradition  generally  limited  by  treaty,  352. 
refused  when  there  cannot  be  a  fair  trial,  and  when  the  object  is  political, 

353. 
state  having  jurisdiction  ought  not  to  surrender,  354. 
terms  should  be  construed  as  in  asylum  state ;  probable  cause  enough  ; 

evidence  for  defence  admissible,  355. 
circuit  court  may  review  case,  and  executive  may  refuse  surrender,  356. 
trial  should  be  restricted  to  offence  specified  in  demand,  357. 
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INTERNATIONAL  LAW:  PUBLIC. 

Object  and  Xature. 

international  law  is  a  law  accepted  by  civilized  nations  to  determine  inter- 
national rij^hta,  118. 

international  law  part  of  the  common  law,  119. 

not  the  exclusive  product  of  treaty,  120. 

appeals  to  consciousness  by  right,  121. 

based  on  decisions  and  on  common  consent,  1 22. 

not  necessary  that  there  should  be  a  court  to  enforce  it,  123. 
llittory. 

in  primitive  times  no  such  law  recognized,  124. 

tendencies  in  the  middle  ages,  125. 

reformation  cosmopolitan,  1 26. 

Grotius  the  founder  of  the  modem  system,  127. 

development  under  Louis  XI.,  128. 

natural  law  prior  to  the  French  Revolution,  129. 

French  Revolution  hostile  to  rights  of  states,  130. 

Congress  of  Vienna  ap]K*alsto  legitimacy,  131. 

consiHiuences  of  fall  of  Orleans  dynasty,  132. 

motliiications  by  treaty  of  Paris  of  1856,  133. 

tendencies  to  absorption  of  minor  states,  134. 
Independent  Sorcrtignty,  its  inviolability  and  incidents. 

such  sovereignty  essential  to  civilization,  135. 

specific  territor}'  essential  but  not  form  of  government,  136. 

modes  of  sovereignty,  137. 

sovereignties  entitled  to  political  deference,  138. 

and  to  the  protirtion  of  subjects,  139. 

nrnjxnitioii  dcpi'iulent  on  discretion,  140. 

iH'llijrerency  may  be  distinctively  recognized,  141. 
devolution  of  dutv  on  states  seceding,  142.  * 

individuality  of  ])arent  states  rt»mains,  143. 
mutual  responsibilities  of  states  and  government,  144. 
governments  de  facto  are  authoritative,  145. 
territory  inviohible,  but  mo<lification  as  to  self-defence,  146. 
exception  as  to  semi-eivilized  or  barbarous  states,  147. 
right  to  trade  secured  by  law  of  nations,  148. 
pkMlgfS  and  servitudes  of  national  property,  149. 
servitude  imj)lied  in  neutralization,  15(.». 
Acquisitiohs  of  Territory, 
modes  of  aocjuiring,  151. 
land  added  bv  accession,  152. 
prescription  gives  title,  153. 
cession  does  not  divest  old  laws,  154. 
Treaties, 
classification,  155. 
guaranty  treaties,  156. 
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INTERNATIONAL  LAW,  PUBLIC— (coniinwerf). 

treaties  distinguishable  from  contracts,  157. 

must  be  duly  authorized  and  ratified,  158. 

only  parties  bound  by,  159. 

pledges  granted  in,  160. 

abrogated  by  war  and  other  limitations,  161. 
Diplomatic  and  Consular  Agents, 

diplomacy  a  system  of  law,  168. 

ministers  sent  from  government  to  government,  164. 

belligerents  may  be  represented,  165. 

sending  and  reception  a  matter  of  discretion,  166. 

inviolability  and  extra-territoriality  of  embassies,  167. 

privilege  extends  to  journey,  168. 

classification,  169. 

consuls  not  so  privileged,  170. 

may  have  jurisdiction  in  foreign  lands,  171. 

exequatur  recjuired,  172. 
Intervention, 

permissible  in  matters  disturbing  public  peace,  174. 

objections  to  European  intervention  in  America,  175. 
Naturalized  and  other  Residents:  Slaves. 

naturalization  now  generally  accepted,  177. 

foreigners  subjected  to  law  of  place  of  residence,  1 78. 

may  be  excluded,  179. 

duties  pertaining  to  domicil,  180. 

slave-trade  no  longer  allowed,  181. 

nor  slavery  by  non-slaveholding  states,  182. 
Right  to  Sea  and  River, 

open  sea  free  to  all  nations,  185. 

belt  of  sea  within  cannon-shot  territorial,  186. 

coast-line,  that  on  which  batteries  can  be  placed,  187. 

ship  protected  by  flag,  188. 

exception  as  to  territorial  waters,  189. 

ships  of  war,  190. 

navigable  rivers  open  to  all  nations,  191. 

inland  seas  territorial,  192. 
Right  of  Search  and  Condemnation, 

right  of  search  not  to  be  conceded  in  peace,  1 94. 

otherwise  as  to  belligerents  in  war,  195. 

vessel  seized  to  be  taken  to  prize  court,  196. 

prize  courts  to  be  impartial  and  to  keep  full  records,  197 
Piracy  and  Privateering, 

piracy  an  offence  by  law  of  nations,  200. 

privateers  not  pirates,  201. 
Pacific  Remedies  for  Wrongs, 

international  wrongs  are  delicts  by  law  of  nations,  203. 
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INTERNATIONAL  LAW,  VVBUC^(continued). 

extent  of  (lolicts  still  undetermined,  204. 
restitution  or  indemnity,  205. 
retortion  and  reprisal,  206. 
embargo,  207. 

mediation  and  arbitration,  208. 
irar  and  its  Incidents. 
war  the  final  appeal,  209. 

only  states  can  be  parties  to,  but  involves  all  subjects,  210. 
declaration  should  be  formally  made,  211. 
provisional  governments  may  be  established,  212. 
deception  and  great  material  destruction  allowed,  218. 
commerce  with  enemies  prohibited,  214. 
booty  not  permitted,  215. 

public  but  not  private  property  may  be  seized,  216. 
distinction  in  this  respect  as  to  insurgents,  217. 
conflict  as  to  whether  sailing  under  enemy's  flag  exposes  neutral  goods  to 

seizure,  218. 

English  courts  hold  that  doing  business  in  a  foreign  land  constitutes  com- 
mercial domicil,  219, 

seizablc  property  in  transitu  cannot  escape  seizure  by  assignment,  220. 

guerillas,  when  internationally  sanctioned,  221. 

on  withdrawal  of  invasion  old  system  revives,  222. 

jus  poatliminii  is  right  of  owner  of  captured  property  to  restoration,  223. 

maritime  law  restores  captured  property  on  paying  salvage,  224. 
Contraband. 

articles  coiitnibaiul  of  war  may  be  forfeited,  226. 

in  cases  of  conspiracy  ships  may  be  confiscated,  227. 

(juostion  as  to  dispatches  and  diplomatic  agents,  228. 

such  a«'cnts  niav  coniniunicato  throuf'h  bellic^erent  lines,  229 

destination  of  ship  imputed  to  goods,  230. 
Blockade. 

blockade  must  be  efTectivc,  233. 

notice  must  be  jriven,  234. 

vessel  runninjr  may  be  confiscated,  235. 
Jiiffhts  of  Xttttrals. 

trade  ol*  neutrals  to  be  protected,  238. 

neutral  waters  oufiht  not  to  be  invaded,  239. 

neutralitv  conditioned  bv  circumstances,  240. 

international  and  municipal  neutrality  not  convertible,  241. 

policv  of  the  United  States  is  to  maintain  neutral  immunities,  242. 

deviation  from  this  policy  during  the  civil  war,  243. 

niles  of  treaty  of  "Washington  limiting  neutral  rights  not   of  permanent 
obligation,  214. 

furnishintr  funds  by  subjects  of  neutral  states  to  relieve  belligerents  not 
breach  of  neutrality  ;  and  so  of  loans,  24o. 
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belligerent  may  be  furnished  with  munitions  of  war,  246. 

belligerent  recruiting  in  neutral  state  a  breach  of  neutrality,  247. 

so  of  giving  passage  to  belligerent,  248. 

permitting  the  fitting  out  and  sailing  of  cruisers  a  breach  of  neutrality,  249. 

freedom  of  sale  not  to  be  confounded  with  liability  to  confiscation,  250. 

coaling  forbidden  from  a  constant  base,  251. 
INTER-OCEANIC  CANAL,  neutralization  of,  150. 
INTERPRETATION,  by  what  law  determined,  816. 
INTERPRETATION  OF  STATUTES,  rules  as  to,  604  et  seq. 
INTERPRETATIVE  TREATIES,  nature  of,  155. 
INTERSTATE  COMMERCE: 

constitution  secures  freedom  of  trade  between  states,  418. 

this  required  by  diversity  of  climate,  of  soil,  of  population,  419. 

state  cannot  close  interstate  waters,  420. 

United  States  has  exclusive  power  of  regulating  foreign  and  interstate  com- 
merce, 421. 

commerce  may  be  regulated  on  land,  422. 

exception  as  to  matters  of  necessarily  local  law,  428. 

quarantine  laws  are  under  state  power.     So  of  wharfage  and  pilotage  laws, 
424. 

does  not  prevent  states  from  exercising  police  exclusion,  425. 

restriction  does  not  touch  purely  interstate  transactions,  426. 

establishing  by  state  of  ferries  and  river  improvements  not  forbidden,  427. 

power  authorizes  laws  limiting  liability  of  ship  owners,  428. 

extends  to  rivers  and  tributary  to  lakes,  429. 

tonnage  duties  prohibited,  480. 
INTERSTATE  LAW: 

a  law  though  not  necessarily  expressed  by  a  sovereign,  26,  n. 

distinguishing  features  of,  26. 

public  acts  and  records  of  each  state  to  be  recognized  in  other  states,  588. 

question  of  extra-territorial  service  still  open,  539. 

citizens  of  each  state  entitled  to  citizenship  in  other  states,  540. 

fugitives  from  justice  to  be  surrendered,  541. 

must  be  **  fleeing*'  from  justice,  542. 

demand  must  be  based  on  prima  facie  case  of  crime,  548. 

arrest  may  be  had  in  advance  of  requisition,  544. 

no  defence  that  defendant  is  amenable  in  asylum  state,  545. 

fugitive  not  privileged  from  any  but  specified  charge,  546. 

governor  of  asylum  state  cannot  be  compelled  to  act,  547. 
INTERSTATE  NAVIGATION,  under  control  of  congress,  420. 
INTERSTATE  RIGHTS: 

public  acts  and  records  of  each  state  to  be  recognized  in  other  states,  538. 

question  of  extra-territorial  service  still  open,  539. 

citizens  of  each  state  entitled  to  citizenship  in  other  states,  540. 

fugitives  from  justice  to  be  surrendered,  541. 
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mu»t  bi"  "  flt'eing"  from  justice,  542. 

demand  must  be  bused  on  jirima  facie  ewe  of  triiop,  54S. 

arreat  muy  be  bad  in  advance  ot*  rer|uUition,  A14. 

no  defeute  that  defendant  U  Bnii'nnble  in  ugylum  ilntc.  5<5.  J 

fugitives  not  pririleged  from  niiy  but  specifiyd  charge,  546.  I 

governor  of  usylum  state  rtunnot  be  compelled  to  Bi:t,  547.  I 

INTEESTATE  WATERS,  cannot  be  ctoeeti  by  rt«te,  4S«.  I 

INTERVENTION : 

permisxible  in  matters  disturbing  public  peace,  1 74. 

objections  to  European  interveution  in  America,  175. 
Iir\'ADER  may  establish  provisionul  government,  Sia. 
INVASION  OF  FRIENDLY  STATE,  when  excnsed  br  neccMity.  H6. 
INVIOLABILITY  OF  TERRITQKY,  an  international  rale,  M6.' 
"  INVOLUNTARY  SERVITUDE,"  meaning  of,  aa  aboluhed,  SS4. 
IRON,  when  contraband  of  war,  286- 
ISLANDS,  intemationul  title  to,  153. 
ITALY,  effect  of  consolidation  of,  134. 

JAY'S  TREATY,  niiestion  as  to  ratification  of,  506. 
JEFFERSON,  defence  of  privateering,  201 

views  of,  on  constitution,  246,  365,  391,  414,  468.  ■ 

JEOPARDY,  mc&ning  of,  under  t-oustitution,  581.  _^^^^M 

JEWS.  inHucnce  of,  on  intei-nutlondl  law,  126.  '^^^H 

'  JOURNAL  must  be  kept  by  houses  of  congress,  S9T. 
"JUDGE-MADE  LAW,"  a  necessity  of  Ktjgation,  80. 
JUDGES,  power  of,  in  law  making,  29  et  »eq.     See  Courts  ;  JuDiCIAST. 

power  of,  as  to  haheai  corpui,  534  et  leq. 
JUDGMENTS,  interstate,  effect  of,  538. 
JUDICIAL  EVOLUTION,  necessity  of,  29,  30. 
JUDICIAL  NOTICE  taken  of  history,  3S9,  360. 
JUDICIARY,  POWERS  OF : 

judicial  power  of  the  United  States  extends  to  cases  nnder  United  States 
constitution,  laws,  and  treaties ;    to  cases  of  admiralty  aad  marititBe 
jurisdiction ;  and  cases  in  which  the  United  States  or  states  are  parties^ 
516. 
judicial  powers  are  in  the  main  apportioned  by  congress,  517. 
supr«mB  court  has  no  general  or  final  jurisdiction,  SIS. 
supreme  court  has  final  jurisdiction  in  all  conflicts  with  state  cooitt  as  to 

Federal  constitution  and  laws,  519. 
"citizen"  in  the  clause  giving  Federal  coorts  jurisdiction  means  "rem- 

dent,"  520. 
by  statute  cases  may  be  removed  from  state  to  Federal  court,  521 . 
political  questions  not  of  judicial  cognizance,  622. 
admiralty  and  maritime  jurisdiction  to  be  distinguished,  933. 
Federal  courts  have  no  common  law  jurisdiction  of  crimes,  but  UtXatarj 
jurisdiction  is  exclusive,  524. 
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JUDICIARY,  POWERS  OF— (continued) - 

territorial  courts  may  be  constituted  by  congress,  525. 

Federal  courts  adopt  state  rules  and  practice  as  to  state  questions,  526. 

in  questions  of  concurrent  jurisdiction,  tribunal  that  first  takes  control  re- 
tains it,  527. 

United  States  may  be  sued  in  court  of  claims,  528. 

cannot  take  cognizance  of  matters  political,  889. 

mischief  arising  from  forcing  on  the  judges  political  functions,  S90. 

cannot  control  executive,  391. 

responsibility  of,  and  restraints  on,  394. 
JURE  DIVINO  view  of  international  law,  131. 
JURIDICAL  LAWS,  distinctive  features  of,  1. 
JURISDICTION,  CONCURRENT,  of  Federal  government  and  states,  381. 

collision  of,  in  criminal  cases,  524. 

in  other  cases,  527.     See  Judiciary. 
JURISDICTION  OF  CRIMES,  conflict  as  to,  350. 

under  Federal  constitution,  579. 
JURISDICTION,  INTERNATIONAL,  RULES  AS  TO : 

local  actions  to  be  brought  in  loc*al  courts;    otherwise  as  to  transitory 
actions;  process  determined  by  lex  fori,  343,  344. 

extra-territorial  summons  now  generally  permitted,  844, 589.    As  to  distinc- 
tive questions  in  the  United  States,  see  Courts  ;  Judiciary  ;  Crimes* 

country  where  offence  takes  effect  has  jurisdiction,  850. 

offence  may  be  cognizable  in  a  plurality  of  jurisdictions,  851.     See,  gen- 
erally. International  Law. 
JURISPRUDENCE.     See  Law. 
JURY  must  be  impartial,  579. 
JURY  SYSTEM,  evolution  of  law  as  to,  17.    — 
JURY  TRIAL  secured  in  United  States  courts,  581. 
JUSGENTIUM,  nature  of,  124. 
JUSTICE,  fugitives  from,  surrender  of,  541. 

KANT,  views  of,  as  to  origin  of  law,  54. 
KENT,  CHANCELLOR,  value  of  commentary  of,  109. 
view  of,  as  to  territorial  waters,  192. 

'*LAISSEZ  FAIRE,"  recognition  of  doctrine  in  law,  5,  28,  865.     Sec  594. 
LAKES,  admiralty  jurisdiction  of,  523. 

international  relations  of,  192. 
LAKES,  INLAND,  under  power  of  congress,  429. 
LAW,  DUE  PROCESS  OF,  566.     See  Due  Process  of  Law. 
LAW,  HISTORY  OF,  66  et  seq, 

old  French  law  the  foundation  of  Norman  law,  66. 

Anglo-Saxon  law  of  distinctive  origin,  67. 

Anglo-Norman  law  a  product  of  both,  68. 

statutes  distinguished  from  common  law,  69. 

practice  as  to  writs,  70. 
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LAW,  HISTORY  OF -- (continued). 

peculiar  value  of  ancient  English  records,  71. 
authority  of  reports,  72. 

law  treatises,  73. 

dialo^es  de  Scaccario,  74. 

Glanville,  75. 

Bracton,  76. 

Fleta,  77. 

Gilbert  of  Thornton,  78. 

Britton,  79. 

Hingham,  80. 
progress  from  the  14th  century,  81. 
early  reports,  82. 
treatises  :  Fortescue,  De  Laudibus,  etc.,  83. 

Littleton,  84. 

St.  Jerman,  Stamford,  85. 

Hooker,  Bacon,  86. 

Coke,  87. 

Blackstone,  88. 

Objections  based  on  his  optimism  and  finality,  89. 
Bentham  as  the  champion  of  reform,  90. 
Austin  as  a  leader  of  juridical  thought,  91. 
defectiveness  of  his  analysis,  92. 

his  theory  of  origin  and  authority  of  law  unsatisfactory,  93 . 
and  so  of  his  view  of  development  of  law,  94. 
system  defective  in  leavinjj  out  of  sight  moral  sense,  95. 
rejection  of  moral  sense  not  consistent  with  common  law  rulin<T<,  9G. 
utility  not  a  satisfactory  substitute  from  its  indetiniteness,  97. 
so  from  its  arbitrariness,  08. 
so  as  ignorin«x  national  traditions,  99. 
so  as  to  national  genius,  100. 
Austin's  conce])tion  of  negligence  defective,  101. 

merits  as  a  reformer,  102. 

merits  as  vindicating  * 'judiciary  law,**  108. 
mystical  and  logical  schools  of  utilitarians,  104. 
distinctive  views  of  Holland,  105. 

of  Herbert  Si)encer,  106. 
reforms  recently  adopted  in  England,  107. 
American  jurists  :   Story,  108. 

Kent,  109. 

Wheaton,  110. 
in  this  country  the  colonies  received  the  common  law  as  far  as  adapted  to 

their  particular  conditions.  111. 
recent  English  reforms  anticipated  in  the  United  States,  112. 
and  so  of  "  prevalence  of  equity,*'  113. 
fixity  of  a  code  incompatible  with  destinv  required  by  evolution,  114. 
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LAW,  NATURE  AND  CLASSIFICATION : 

term  **  law"  to  be  restricted  to  the  juridical  government  of  man,  1. 

law  is  based  on  express  command  or  established  rule,  but  not  necessarily  by 

a  sovereign,  2. 
as  to  scope,  law  may  be  international,  federal,  state,  or  municipal,  3. 
object  of  law  is  distribution  of  justice,  4. 
exceptions  in  cases  of  self-protection,  5. 
schools  of  jurisprudence  may  be  classified  as  **  analytical,"  **  theocratic,*' 

**  ethical,"  and  *»  historical,"  6. 
legal  right  is  the  right  to  control  another,  7. 
to  a  legal  right  it  is  essential  that  there  should  be  a  party  privileged,  a 

party  bound,  and  a  thing  to  be  done,  8. 
inappropriate ness  of  term  **  rights  of  things,"  9. 
law  a  condition  of  liberty,  10. 

**  sanction"  is  the  detriment  imposed  on  disobedience,  11. 
distinction  between  written  and  unwritten  law  illusory,  12. 
statutory  law  is  law  imposed  in  fixed  words,  13. 
custom  is  the  first  stage  in  the  formation  of  law,  14. 
custom  makes  law,  not  law  custom,  15. 
common  law  the  product  of  right  reason  based  on  national  conscience  and 

need,  16. 
not  essential  to  common  law  that  it  should  have  existed  time  out  of 

mind,  17. 
British  constitution  emanating  from  national  conditions,  18. 
so  as  to  constitution  of  the  United  States,  19. 
unconscious  change  of  institutions  illustrated  by  slavery,  20. 
paper  law  giving  way  to  instinctive  and  customary  law,  21. 
law  made  to  bend  to  national  conditions,  22. 
illustrated  in  Pennsylvania,  23. 

illustrated  in  Massachusetts,  Rhode  Island,  and  Louisiana,  24. 
illustrated  in  other  states,  25. 

that  a  sanctioning  sovereign  is  not  essential  shown  by  law  of  nations,  inter- 
state, and  Indian  law,  26. 
laws  not  declaratory  are  inoperative,  27. 
this  position  does  not  involve  unchecked  democracy,  28. 
no  case  bound  by  exact  precedent,  29. 
necessary  logical  evolution  by  courts,  80. 
this  not  necessarily  arbitrary,  31. 
nor  is  such  law  ex  post  facto,  32. 
evolution  not  antagonistic  to  free-will  or  theism,  33. 
process  does  not  preclude  occasional  receding  and  revision,  34. 
**  prevalence  of  equity"  in  like  manner  **  evolved,"  35. 
admiralty  law  is  the  law  of  the  sea,  36. 
martial  law  is  the  law  by  which  an  army  is  governed,  87. 
military  law  is  the  law  applied  by  a  military  commander  to  the  territory 

occupied  by  him,  38. 
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LAW,  THEORIES  AS  TO  SOURCE  OF: 
imporlanpe  of  quFRtion  involved,  42. 
views  of  Socrules  nnd  Plato,  4.1. 
Aristotle,  41. 
Ciiero,  i5. 
ScotiiHi,  46. 

lluokcr.  Baeoii,  anil  HoIiIk's.  47. 
PUfcndorff,  m. 
SfiinoEa,  4S. 
Locke,  &0, 
Uoiitv9i]uieu.  51. 
BliK-ksionu.  S2. 
Burke,  S.*!. 
Kiitii,  H. 
Sdvigiiy,  55, 

Bciithum  nnil  Austin,  &6. 
jHinea  Wilson,  67. 
Herbert  Spencer,  58. 
inclioHtion  of  aiitborit}'  is  that  luir  \b  the  product  of  national  i  niiwiiiwll  '  ] 
■nd  need,  59.  1 

conscience  it  not  iin  insulated  morHl  ^etifC,  but  ■  eombinntion  of  mcm  tt  J 
right  nith  rcu«on  and  hereditarj'  and  traditional  Itindencics,  GOi  j 

euitom  the  interniedinte  factor,  61.  1 

primury  lnw-mnkini;  unconscious,  62, 
aathority  may  call  for  law,  but  law  limits  anthorilj,  63. 
common  law  in  thig  conntrj  the  product  not  of  conquest,  nor  of  ccdonix*- 
tion,  but  of  adoption,  64. 
LAW  GIVER,  how  far  necessarily  a  tovereign,  63. 
LAW-MAKING,  primary,  uncoiuciou*  and  instinctive,  62. 
LAWRENCE,  W.  B.,  u  to  privateering,  !01. 
LEAGUE,  how  distinguished  from  a  constitution,  370, 
]>EGAI,  BIGHT,  its  nature,  8. 

"  LEGAL  TENDER,"  constitutionality  of  laws  respecting,  442. 
LEGISLATION,  importance  of  checks  on,  382,  393. 

requisites  of,  598-     See  Statutks. 
LEGISLATURE  to  consist  of  two  branches,  363. 

question  as  to  power  of  making  perpetual  contracts,  484  tt  Mtq. 
cannot  perform  judicial  acts,  388. 
nor  can  it  invade  the  province  of  the  executive,  S88. 
LEGISLATURE,  FEDERAL: 

senate  is  the  representative  of  the  states,  and  has  coordinate  l^ialative 

powers,  395. 
house  of  representatives  elected  by  the  peoplfl  on  state  franchise,  and  has 

coiirdinate  legislative  powers ;  and  elects  its  own  speaker,  396- 
ench  bouse  determines  its  own  elections  and  rules ;  is  bound  to  keep  a 
journal ;  requires  &  majority  for  a  quorum  ;  may  punish  for  contempt ; 
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LEGISLATURE,  FED^RAIj— (continued), 

is  limited  as  to  adjoummcnt ;  is  privileged  as  to  debate ;  and  may  expel 
members,  897. 

president  has  a  qualified  veto,  S98. 

civil  officers  may  be  impeached,  399. 

amendments  may  be  made  by  convention  or  by  action  of  congress  and 
states,  400. 

inferences  to  be  drawn  from  the  obstacles  interposed,  401. 
LEGISLATURE,  STATE,  checks  on.  See  Contracts;  Reconstruction. 
LEGISLATURES,  distrust  of,  embodied  in  constitutional  checks,  366. 

less  wise  than  people,  23,  n. 

necessity  of  curbing,  594. 
LEGITIMACY,  determined  by  lex  domicilii,  254,  256. 

not  essential  to  title  of  government,  145. 

position  of  congress  of  Vienna  in  respect  to,  131. 
LEGITIMATION,  by  what  law  established,  288. 
LEITER  OF  CREDIT,  law  applicatory  to,  815. 
LEWIS,  G.  C,  his  views  of  origin  of  law,  2. 
LEX  DOMICILII,  254,  267.     See  Domicil. 
LEX  FORI,  operation  of  law  of,  815-322. 
LEX  LOCI  ACTUS,  operation  of  law  of,  315-318. 
LEX  LOCI  CONTRACTUS,  operation  of  law  of,  315. 
LEX  LOCI  SOLUTIONIS,  operation  of  law  of,  315-319. 
LEX  REI  SITAE,  when  applicable,  298  et  seq, 
LIBERTY,  essential  to  law,  10. 

LIBERTY  AND  PROPERTY,  SAFEGUARDS  OF;  guaranty  of  republi- 
can institutions  docs  not  extend  to  sutTrage  or  distribution  of  powers, 
549. 

nor  to  social  equality,  550. 

nor  to  exemption  from  revolution,  551. 

but  may  sustain  reconstruction  after  government  has  been  suspended,  552. 

neither  religious  test  nor  establishment  of  religions  permitted,  553. 

freedom  of  speech  not  to  be  abridged,  555. 

right  of  petition  guaranteed,  556. 

right  to  bear  arms  not  to  be  infringed,  557. 

quartering  soldiers  forbidden,  558. 

slavery  abolished,  584  et  seq.     See  Reconstruction  ;  Slavery. 
LICENSE  LAWS,  as  to  intoxicating  liquors,  how  far  constitutional,  424. 
LICENSE  TO  TRADE,  when  given  by  belligerent,  214. 
LICENSES,  in  charters,  when  open  to  withdrawal,  486. 
LIENS,  when  open  to  statutory  modification,  492. 
LIFE  cannot  be  taken  except  by  due  process  of  law,  564. 
LIGHTAVOOD,  views  of,  as  to  source  of  law,  6,  100. 
LIMITATION  determined  by  lex  rei  sitae,  310. 
LIMITATIONS,  STATUTE  OF,  applicatory  laws  as  to,  385. 

when  applicable  to  prior  contracts,  492. 
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LINCOLN,  President,  his  views  as  to  reconstruction,  593,  n. 

his  <1isapproval  of  speculative  legislation,  593,  n. 
LIQUORS,  SPIRITUOUS,  how  far  Uxable  by  states,  410. 
LIS  PENDP:NS,  applicator)'  laws  as  to,  349. 
LITTLETON,  works  of,  84. 

LOANS  to  belligerent  not  internationally  prohibited,  245. 
LOCAL  ACTIONS,  where  to  be  brought,  343. 

LOCAL  LAW,  when  to  determine,  as  to  state  r^ulation  of  trade,  423. 
LOCKE,  views  of,  as  to  source  of  law,  50. 

ineffectiveness  of  paper  constitution  by,  21. 
LOCUS  REGIT  ACTUM,  effect  of  rule,  342. 
**  LOG-ROLLING'*  in  legislation,  limiutions  on,  603. 
LORIMER,  views  of,  28,  163,  170. 
LOUIS  NAPOLEON,  effect  of  reign  of,  on  international  law,  133. 

international  recognition  of,  153. 
LOUIS  PHILIPPE,  fall  of,  effect  on  international  law,  132. 
LOUIS  XIV..  influence  of,  on  international  law,  128. 
LOUISIANA,  evolution  of  jurisprudence  in,  24. 

annexation  of,  a  political  necessity,  462.     See  380. 
LUNACY,  by  what  law  regulated,  296. 
LUXOR  CASE,  question  as  to,  227. 

MADISON,  views  of,  362,  370,  414,  596. 
MAIL: 

congress  has  power  to  make  arrangements  for  postal  service,  446. 

question  whether  congress  can  create  **  post-roads"  is  political,  and  not 

judicial,  44  7. 

"  post-otVici***  is  any  roceptaole  for  mail  matter,  448. 
MAIXK,  SIR  H.,  liis  views  as  to  sovereignty  and  origin  of  law,  2,  .56,  7i. 
MAJORITY,  absolute  rule  of,  not  consistent  with  American  traditions,  361. 
MANDATORY  STATUTES,  incidents  of,  GOO. 
MARAUDERS  not  to  be  regarded  as  belligerents,  210,  221. 
MARION,  international  position  of  soldiers  of,  221. 
MARITIME  CONTRACTS,  applieatory  law  as  to,  323. 
MARITIME  JURISDICTION,  nature'of,  523. 
MARKET  OVERT,  abolished  by  usage,  23  a  seq. 
MARQUE  AND  REPRISAL,  nature  of,  201. 
MARRIAGE  not  a  contract  under  Federal  constitution,  496. 
MARRIACiE,  INTERNATIONAL,  RULES  AS  TO  : 

not  a  conti'act,  but  an  institution,  271. 

in  this  country,  impediments  reduced  to  consanguinity  by  descent  and 
laterally  in  one  degree,  272. 

laws  requiring  consent  of  parents,  state,  or  church  not  extra-territorial,  273. 

divorced  parties  may  be  bound  not  to  remarry,  274. 

law  of  place  of  celebration  determines  mode  of  celebration,  except  when 
subjects  of  other  states  are  excepted,  or  the  local  rites  violate  con- 
science or  are  barbarous,  275.     See  Divorce. 
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MARRIED  AVOMEN,  domicil  of,  how  determined,  257. 

extra-territorial  capacity  of,  266. 

invalid  deeds  of,  may  be  validated,  568. 
MARTIAL  LAW  is  the  law  by  which  an  army  is  governed,  37. 

military  law  is  the  law  applied  by  a  military  commander  to  the  territory 
occupied  by  him,  38. 
MASON  AND  SLIDELL,  question  as  to  seizure  of,  228. 
MASSACHUSETTS,  evolution  of  law  in,  24. 
MEDIATION,  how  far  internationally  pacticable,  208. 
MERCHANT  SHIP  follows  law  of  flag,  188. 
MIDDLE  AGES,  international  law  of,  125. 
MILITARY  GOVERNMENT,  congress  may  establish,  459. 
MILITARY  LAW  the  law  of  a  military  commander,  38. 
MILITARY  POWER  OF  PRESIDENT,  extent  of,  503. 
MILITIA,  direction  of,  is  under  president,  457,  502. 
MINISTERS,  DIPLOMATIC :  ^ 

diplomacy  a  system  of  law,  163. 

ministers  sent  from  government  to  government,  164. 

belligerenta  may  be  represented,  165. 

sending  and  reception  a  matter  of  discretion,  166. 

inviolability  and  extra-territoriality  of  embassies,  167. 

privilege  extends  to  journey,  168. 

classification,  169. 

consuls  not  so  privileged,  170. 

may  have  jurisdiction  in  foreign  lands,  171. 

exequatur  recjuired,  172. 
**MISCEGENERATION,**  laws  as  to,  not  unconstitutional,  587. 
MISSISSIPPI  RIVER,  navigation  of,  191. 

cannot  be  obstructed  by  state,  420. 

congress  has  power  to  regulate  commerce  on,  420. 
MONEY  AND  BILLS  OF  CREDIT: 

congress  may  coin  money  and  regulate  its  value,  442. 

state  cannot  issue  bills  of  credit,  443. 

congress  may  punish  counterfeiting,  444. 
MONROE  DOCTRINE,  its  authority  and  scope,  174,  175. 
MONTESQUIEU,  views  of,  as  to  souVce  of  law,  51. 
MORAL  SENSE,  appeal  to,  by  international  law,  121. 
MORALITY,  relations  to  law,  2,  n. 

MORTGAGE  OF  NATIONAL  PROPERTY,  law  as  to,  149. 
MOTIVES  OF  LEGISLATORS  not  admissible  to  qualify  statute,  611. 
MOVABLES,  governed  by  lex  rei  sitae,  304. 

MUNICIPAL  CORPORATIONS,  charters  of,  may  bo  modified,  485. 
MUNITIONS  OF  WAR,  how  far  contraband,  226. 

may  be  furnished  by  neutrals,  246. 
MUTABILITY  OF  LAW,  a  consequent  of  human  mutability,  22-5,  86. 
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*•  >  AllUfi XL  KOADS,"  coDStitutionalHv  of,  447. 
NATIONALITY,  effect  of  Mturaliiation  on,  177. 
NATURALIZATION: 

intenutionallj- conceded,  154,  177,  !62,  4S1, 

(.■ongress  hu  power  to  ub^lish  uoifonn  naturalinttii 

penoni  bom  io  a  state  are  subject  to  its  jurisdiction 

>V4utt!>  from  ■nDezation,  433. 

tribnl  Indian?  are  not  citizena,  434. 

Chinese  cannot  be  naturalized,  435. 

■liens  i-nlitled  to  efjual  civil  rights  with  citizuns,  43C 

citizenship  of  a  state  does  not  ioTolve  citizenship  ( 
bdU  the  converse,  437. 

forui^or^  subjected  to  law  of  place  of  residence,  1  il 

may  be  excluded,  179. 

duties  pertaining  to  domicil,  ISO. 
NATLRK  OF  LAW,  i  et  teq. 

NAVIGABLE  lUVKRS,  jorisdiction  of  congresi  otbt, 
NAVIGATION  oTintcrsUte  waters,  cannot  be  obstruct 
NAVY,  under  control  of  president  of  the  United  StateS; 
NAVY  YARDS,  jurisdiction  over,  461. 
NECESSITY,  when  >  defence  for  invasion  of  friendly  i 

does  not  abro)>ate  constitutional  limitations,  3B0. 

when  may  excuse  ilestruction  of  property,  573,  876. 
NEEDS  OF  PEOPLE,  inriuencing  formations  of  law,  : 
NEGLIGENCE,  defective  classification  of,  101. 
NEGRO  RACE,  emancipation  of,  5B4. 

citizeusbip  conferred  on,  585. 

equal  civil  rights  granted  to,  5S8  et  »tq. 
NEUTRAL,  cannot  permit  his  territoiy  to  be  occupied  1 
NEUTRAL  FLAGS,  how  far  protecting  goods,  218. 
NEUTRAL  SHIPS,  subject  to  belligerent  search,  195  < 
NEUTRALS,  RIGHTS  OF : 

Inidc  of  neutrals  to  he  nrotectpd.  2.1M. 
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NEUTRALS,  RIGHTS  OV— {continued). 

furnishing  funds  by  subjects  of  neutral  states  to  relieve  belligerents  not 
broach  of  neutrality ;  and  so  of  loans,  245. 

belligerent  may  be  furnished  with  munitions  of  war,  246. 

belligerent  recruiting  in  neutral  state  a  breach  of  neutrality,  247. 

so  of  giving  passage  to  belligerent,  248. 

permitting  the  fitting  out  and  sailing  of  cruisers  a  breach  of  neutrality, 
249. 

freedom  of  sale  not  to  be  confounded  with  liability  of  confiscation,  260. 

coaling  forbidden  from  a  constant  base,  251. 
NEUTRALIZATION,  effect  of  treaties  as  to,  149,  160. 
NEW  ENGLAND,  law  adopted  by,  25. 
NEW  STATES,  admission  of,  462.     See  380. 
NEW  TRIALS,  not  grantable  by  legislature,  .388. 
NEW  YORK,  evolution  of  jurisprudence  in,  25. 

colonial  laws  adopted  by,  25. 

origin  of  distinctive  law  of,  64,  n. 

interstate  waters,  cannot  be  admitted  by  states,  820. 
NORMAN  LAW,  how  far  part  of  English,  66. 
NORMAN  CONQUEST,  effect  on  slaver}-,  20. 
NORTH  AMERICAN  INDIANS,  distinctive  law  concerning,  26,  266,  434, 

585. 
NOTES,  treasury,  laws  providing  for,  443. 
NUISANCE,  right  to  abate,  5. 

charter  docs  not  protect,  487. 

OBJECTIVE  LAW,  nature  of,  2. 
OCCUPATION,  territory  may  be  acquired  by,  151. 

effect  of,  by  invading  army,  212. 
OCEAN,  free  to  all  flags,  185. 
OFFENCES,  international  jurisdiction  of,  850. 

OFFICE,  TENURE  OF,  not  a  contract  under  Federal  constitution,  497. 
OHIO  RIVER,  how  far  an  interstate  highway,  420. 
OPIUM,  constitutionalty  of  laws  excluding,  425. 
ORDINANCE  OF  1787,  effect  of,  on  territory,  465. 
ORLEANS  DYNASTY,  effect  of  fall  of,  on  international  law,  182. 
ORIGIN  of  law,  theories  of,  42. 
OYSTERS,  local  laws  as  to,  423. 

PACIFIC  REMEDIES  OF  NATIONS: 

international  wrongs  arc  delicts  by  law  of  nations,  208. 

extent  of  delicts  still  undetermined,  204. 

restitution  or  indemnity,  205. 

retortion  and  reprisal,  206. 

embargo,  207. 

mediation  and  arbitration,  208. 
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PACIFIC  TERRITORY,  annexation  of,  a  necessary  territorial  growth,  462. 
PAPACY,  effect  of,  on  international  law,  125. 
PARDON : 

presid<*nt  has  power  to  reprieve  and  pardon,  507. 

exception  as  to  impeachment  and  contempt,  508. 

may  be  conditional,  509. 

before  sentence  remits  costs  and  penalties,  510. 
PARENTAL  RELATIONS: 

how  far  ubiquitous,  288. 

legitimation  by  subsequent  marriage  determined  by  laws  of  domicil  of 
parent  and  child,  288. 

as  to  real  estate,  territorial  policy  prevails,  289. 

so  as  to  legitimation  generally,  290. 

so  as  to  adoption,  291. 
PARIS,  peace  of,  international  guarantees  of,  133,  201,  216. 

declaration  of,  as  to  privateering,  201. 
PARLIAMENT,  distinctive  features  of,  362,  363,  868,  388,  393,  595. 
**  PARTISAN''  WARFARE,  nature  of,  201-2,  221. 
PARTNERSHIP,  applicatory  law  as  to,  329. 
PARTY,  cannot  be  compelled  to  criminate  himself,  563. 
PASSACiE  OF  STATUTE,  must  be  in  conformity  with  constitution,  386, 

603. 
PATENTS,  laws  respecting,  450. 
PENAL  LAWS,  not  extra-territorial,  253. 
PENAL  STATUTES,  incidents  of,  600,  618. 
PENALTIES,  when  ex  post  facto,  472. 

wlieii  implied  from  statute,  620. 
PENX,  AVIUJAM,  inoperativeness  of  charter  to,  21,  23. 
PENNSYJA^ANIA,  spontaneous  evolution  of  jurisprudence  in,  23  et  seq. 

slavery  established  in,  bv  usage,  20. 
PEOPLE,  the  source  of  law,  18  et  seq, 

unconscious  moilifieation  of  law  by,  22. 

wiser  than  their  legislators,  23,  n, 

meaning  of  the  term,  in  preamble  to  Federal  constitution,  3  71. 
PERPETUAL  FRANCHISES,  dangers  of,  483. 
PERPETUITIES,  inoperativeness  of  laws  establishing,  27,  595. 
PERSONAL  PROPERTY,  INTERNATIONAL  RULES  AS  TO  : 

better  opinion  now  is  that  it  is  governed  by  lex  ret  sitae,  .304. 

rule  ap})lies  to  liens,  305. 

exception  in  respect  to  succession,  marriage,  and  goods  in   transitu,  306. 

title  must  be  made  in  conformity  with  lex  rei  sitae,  307. 

ships  at  sea  governed  by  law  of  Hag,  308. 

debts  subject  to  law  of  creditor's  domicil,  309. 

prescription,  limitation,  and  escheat  are  governed  by  lex  rei  sitae,  310. 

bankrupt  assignments  have  no  extra-territorial  effect,  311. 
PERSONS,  of  all  classes,  entitled  to  equal  protection  of  the  laws,  586. 
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PILOTAGE,  how  far  under  state  control,  424. 
PIRACY,  to  be  internationally  suppressed,  200. 

an  ofience  under  constitution  of  the  United  States,  452. 

does  not  include  privateering,  201. 

congress  has  jurisdiction  over,  452. 
PLATO,  views  of,  as  to  origin  of  law,  43. 
PLEBISCITE,  unsafe  as  a  mode  of  legislation,  28. 

not  consistent  with  Anglo-American  institutions,  368. 
PLEDGES  OF  NATIONAL  PROPERTY,  law  as  to,  149. 
PLUNDER  IN  WAR,  internationally  forbidden,  213  et  seq,,  216. 
PLYMOUTH  COLONISTS,  laws  adopted  by  them,  25. 
POISON,  forbidden  in  war,  213. 
POLICE  POWER,  extent  of,  425,  486-7,  490,  565. 

quarantine  laws  are  under  state  power.      So  of  wharfage  and  pilotage 
laws,  424. 

constitutional  limitation  does  not  prevent  states  from  exercising  police 
exclusion,  425. 

charter  docs  not  protect  from  such  supervision,  487,  488. 
POLITICAL  PENALTIES,  how  far  ex  post  facto,  472. 
POLITICAL  QUESTIONS,  not  to  be  determined  by  judiciary,  389. 
POLITICAL  RIGHTS,  not  necessarily  conferred  by  domicil,  260. 
POLITICAL  TESTS,  inoperativeness  of  laws  imposing,  27. 
POLK,  action  of,  as  to  Monroe  doctrine,  175. 
POLL  TAX,  limitations  as  to,  408. 
POLLOCK,  F.,  views  as  to  origin  of  law,  2,  n. 

as  to  international  law,  123. 
POLYGAMY,  has  no  extra-territorial  effect,  271. 
POPULAR  ACTION,  importance  of  checks  on,  362. 
POPULATION,  growth  of,  since  1790,  380,  n. 
PORT  LAW,  how  far  controlling  shipping,  189. 
POSSESSION,  right  of,  cannot  be  destroyed  by  law,  27. 
POSTAL  SERVICE : 

Congress  has  power  to  make  arrangements  for  postal  service,  446. 

question  whether  congress  can  create  **  post-roads"  is  political,  and  not 
judicial,  447. 

**  post-office'*  is  any  receptacle  for  mail  matter,  448. 
POSTLIMINII  JUS,  nature  of,  223. 
POWDER,  when  contraband  of  war,  226. 
PREAMBLE,  how  far  useful  in  exposition,  622. 
PRECEDENT,  no  case  absolutely  bound  by,  29. 
PRESCRIPTION,  international  title  by,  153. 

determined  by  lex  rei  sitae,  310. 
PRESIDENT  OV  THE  UNITED  STATES : 

President  commands  army,  navy,  and  militia,  502. 

has  no  power,  as  commander-in-chief,  to  dispense  with  law  as  a  system, 
503. 
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PBESIDENT  OF  THE  UNITED  STATES    emiimmtd. 
t:«b'iuet  coTupoMd  of  boadi  afAepntrnmita,  KM. 
preaident,  with  «dnc«  and  oooMBt  of  MMtB,  BAf  lukiB  ft"— tiw,  HU. 

treatieB  Brain  mbw  mpMti  Mltmterfii^  bat  Bot  iB  rapeetto  MdM 
requiring  lapdattr*  actkn,  096. 

preKidont  hat  ppwtg  to  r^rirft  md  pwdca,  M7.    m    — 

cxceptiou  M  to  iwpMWtaunt  and  aoatamgt,  MS. 

pardons  m^T  Iw  OOBititiawil,  5M. 

pardon  befim  •antwos  VM^  BMli  and  fi— Mm,  910. 

president  im  powt*  ti  ifpcialwaB*  and  iwiwal,  BlI. 

has  power  of  tMd,  SM. 

has  quallSad  k^dativB  ftOMtiOH,  US. 

iraiinot  be  DOObollMlbr  >£nal  wiil,  HI,  Sf>,  »1S. 

the  odIv  ftyaawlatii  ■  ialMMaUMally,  US. 
FHESUMPTIOKS,  ebaii^  of  kw  aa  to,  17. 

constitutiouaU^  orMitBtwwodtQrfaft  4N. 
prevalence'  of  EQimr,  «nilT«d  in  time,  «S. 

eTolutious  of,  lis. 
PRICES.  L-RuiutlwMgidatodl^Iaw,  ST. 
PRIMOGKNrrUBE  dwlMad  by  Maga,  UMteq. 
PRIVATE  LAW,  Mbn*  «/,  9,  ». 
PRIVATE  PHOFEBTT,  not  to  be.aaJaad  in  war,  »6. 

ciDHot  be  taken  wiOout  coayaaartioa,  Sit. 
PRIVATE  RIGHTS,  extent  of,  6. 
PRIVATE  STATUTES,  incidents  of,  598. 
PRIVILEGE  of  member  of  congress,  extent  of,  897. 
PRIZE  COURT,  duties  of,  196-7. 
PROCEDURE,  laws  modifying,  may  be  constitntional,  492. 

ex  post /ado,  how  far  constitutional,  479. 
PROCESS,  applieatory  law  as  to,  343. 
PROSCRIPTION,  POLITICAL,  invalid,  471. 
PROHIBITON  UF,  intoxicating  liquors,  constitutionality  of,  425. 
PROHIBITIVE  DUTIES,  bow  far  constitutional  411-3,  415. 
PROPERTY  cannot  be  taken,  except  by  dne  process  of  law,  564. 
PROSECUTIONS,  CRIMINAL,  cannot  be  ei^wU/ocio,  474. 
PROTECTION,  taxra  for,  how  far  constitutional,  411. 
PROTESTANTISM,  effect  of,  on  international  Uw,  126. 
PROVISIONAL  GOVERNMENT,  congress  may  establish,  4»9. 

may  be  cHCablished  by  an  invader,  212. 
PRUSSIA,  afreet  of  aggrandizement  of,  134. 
PUBLIC  DEBT,  vklidity  of,  not  to  be  questioned,  490. 
PUBLIC  LAW,  nature  of,  2,  n. 

PURLIC  OFFICERS,  do  not  hold  contractually  under  conttitntioD,  497. 
PUBLIC  STATUTES,  incidents  of,  698. 

PUBLICATIONS,  indecent  or  illegal,  prohibition  (rf'circalatio&  of,  6S6. 
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PUCHTA,  his  views  of  origin  of  law,  2. 
POFENDORFF,  views  of,  as  to  source  of  law,  48. 
PUNISHMENT,  objects  of,  4. 

ex  post  facto,  how  far  constitutional,  478. 
PURITANS,  views  of,  as  to  jurisprudence,  6,  24,  25,  86. 

QUADRUPLE  ALLIANCE,  eflfect  of,  174. 
QUAKERS,  influence  of,  on  American  law,  25. 
QUARANTINE  POWERS,  states  can  exercise,  424. 

RACE  DISCRIMINATION: 

slavery  and  involuntary  servitude  prohibited,  584. 

citizenship  confined  to  white  and  negro  races,  585. 

prohibition  limited  to  state  action,  and  not  applicatory  to  discrimination 

by  persons  or  corporations,  586, 
laws  imposing  penalties  on  marriage  between  the  races  not  unconstitu- 
tional, 587. 
equal  protection  of  laws  granted  to  all  persons,  588. 
basis  of  representation  to  be  reduced  in  proportion  to  abridgment  of  right 
of  suffrage,  589. 
RAILROAD    CHARTERS,  how  far  open  to  modification   by  legislature,   V- 

482  et  seq, 
RAILROADS,  how  far  under  state  control,  489,  490.  •^^ 
may  be  postal-agencies,  446. 

how  far  congress  can  regulate  commerce  on,  422.   *-^ 
growth  of,  in  the  United  States,  380,  n, 
RATIFICATION,  implied  as  well  as  express,  of  constitutional  amendments, 

593. 
REAL  ESTATE  governed  by  lex  rei  sitae,  299. 
REASON,  office  of,  in  evolution  of  law,  16,  596,  630. 
RECAPTURE,  effect  of,  on  war,  223. 

RECOGNITION  OF  FOREIGN  STATES,  rule  as  to,  140. 
RECONSTRUCTION,  after  civil  war,  does  not  vary  relations  of  sovereign- 
ties, 373,  586,  589. 
slavery  and  involuntary  servitude  prohibited,  584. 
citizenship  confined  to  white  and  negro  races,  585. 
prohibition  limited  to  state  action,  and  not  applicatory  to  discrimination 

by  persons  or  corporations,  586. 
laws  imposing  penalties  on  marriage  between  the  races  not  unconstitu- 
tional, 587. 
equal  protection  of  laws  granted  to  all  persons,  588. 
basis  of  representation  to  be  reduced  in  proportion  to  abridgment  of  right 

of  sufirage,  589. 
validity  of  public  debt  not  to  be  questioned,  and  assumption  of  insurrec- 
tion and  emancipation  debts  prohibited,  590. 
legislation  in  support  of  this  and  other  amendments  must  be  *' appro- 
priate," 691. 

52  817 


(cntionully  obtained, 
n  object  of  laiT,  4. 


KKUKUillNli,  not  to  be  pcrmitt 

KEDRESS.  PACIFIC,  how  ii. 
REDRESS  OF  INJURIES  a 
REFORM  an  obJL-ct  of  law,  i. 
REFORMATION,  effect  of,  on  international  law,  1 
REFUGEES,  POLITICAL,  rule  as  to,  178. 
REGISTRY  OF  DEEDS,  introJuced  by  usage.  23 
RELIGIOUS  TESTS,  inoiwrativcness  of  laws  impt 

unconftitutional,  5S2. 
REMEDIAL  LEGISLATION,  not  necessarily  unc. 
REMEDIAL  STATUTES,  ineidenUs  of,  600. 
REMEDIES  ON  CONTRACT,  may  be  modified, 
REMOVAL  FROM  OFFICE,  power  of  president 
REMOVAL  OK  CASES,  may  be  directed  by  Fede 
REPEAL  OF  PRIOR  STATUTES,  when'implie. 

effect  of  repeal,  627. 

when  worked  by  code,  625. 
REPORTS,  old  Englisli,  authoriry  of,  72,  83. 
REPRESENTATIVES,  house  of,  functions  of,  896 
REPRIEVE,  power  of,  vested  in  president,  507. 
REPRISAL,  leltera  of,  201. 

how  far  un  international  right,  206. 
REPUBLICAN  INSTITUTIONS  guaranteed  to  t 

eflecl  of  this  piaraiity,  652,  593. 
RESIDUUM  of  sovereignty,  where  existing,  379,  5 
RESTITUTION,  when  intemationallv  awarded,  !0; 
RETALIATION,  liow  far  an  international  right,  2fl 
RETORSION,  bow  far  an  international  right,  206. 
RETRIBUTION,  the  object  of  law,  4. 
RETROACTIVE  LAWS,  how  far  constitutional,  4 


INDEX. 

REVOLUTION,  Enp;lish  government  based  on,  89,  862. 

and  90  of  all  governments,  146,  368. 
REVOLUTION,  not  insured  against  by  constitution,  551. 
REVOLUTION,  FRENCH,  effect  of,  on  law  of  nations,  130. 
RHINE,  free  navigation  of,  191. 
RHODE  ISLAND,  evolution  of  law  in,  24. 
RIGHT,  MEANING  OF: 

legal  right  is  the  right  to  control  another,  7. 

to  a  legal  right  it  is  essential  that  there  should  be  a  party  privileged,  a 
party  bound,  and  a  thing  to  be  done,  8. 

inappropriateness  of  term  **  rights  of  things,"  9. 
RIGHTS,  equality  of,  granted  by  constitution,  588,  596. 
'*  RIGHTS  OF  THINGS,"  insufficiency  of  term,  9. 
RIVER,  international  title  to  bed  of,  153. 
RIVERS,  NAVIGABLE,  jurisdiction  of  congress  over,  420. 
ROMAN  CATHOLIC  THEOLOGY,  relations  of  to  international  law,  126. 
ROMAN  LAW,  influence  of  on  colonial  law,  24. 
ROME,  views  in,  as  to  international  law,  124. 
RUSSELL,  Ejirl,  views  as  to  inter\'ention,  174. 

SACKING  CITIES  internationally  forbidden,  213. 
SAFEGUARDS  OF  LIBERTY  AND  PROPERTY,  561  et  scq, 
SALES,  legislative  validation  of,  567  et  seq, 
*'  SANC'TION,"  the  detriment  imposed  on  law-breaking,  11. 
SANCTITY,  of  territory,  internationally  guaranteed,  146. 
SAVIGNY",  opposition  of,  to  speculative  legislation,  28. 

views  of,  as  to  origin  of  law,  55-59. 
SAXON  SERFDOM,  nature  of,  20. 

SCHOOLS  may  be  constitutionally  divided  as  to  races,  588. 
SCHOOLS  OF  JURISPRUDENCE,  classification  of,  6. 
SCHUYLKILL  RIVER,  subject  to  sUtte  control,  420. 
SEA,  RIGHT  TO : 

ojH^n  sea  free  to  all  nations,  185. 

belt  of  sea  within  cannon-shot  territorial,  186. 

coast-line,  that  on  which  batteries  can  be  placed,  187. 

ship  protected  by  Hag,  1 88. 

exception  as  to  territorial  waters,  189. 

ships  of  war,  1 90. 

navigable  rivers  open  to  all  nations,  191. 

inland  seas  territorial,  192.     See  Admikalty. 
SEARCH,  RIGHT  OF: 

right  of  search  not  to  be  conceded  in  p'ace,  194. 

otherwise  as  to  belligerents  in  war,  195. 

vessel  seized  to  be  taken  to  prize  court,  196. 

prize  courts  to  be  impartial,  and  to  keep  full  records,  197. 
SEARCHES,  UNREASONABLE,  forbidden,  560. 
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SECESSION,  effect  of,  on  debt  of  slute  w«e<1cd  from,  143. 

fullHCj-  of,  3J0. 
SECRETARIES,  of  public  deportments,  wWn  formiDic  ■  L-abinel,  S04. 
SECTIONS  OK  STATUTE,  effect  of  eonHict  K-tween,  628-9. 
SEEBOHM,  opiniou  as  to  village  ram m unities,  SO. 
SEIZURE,  ri^lit  of  property  at  sea,  218-9. 

"  SEIZURE  OF  GOODS,"  how  Hmiteil  under  ctmslitution.  560. 
SELF-DEFENCE,  right  of.  indienuble,  6,  27. 

SELF-CRIMINATION',  under  conslituHon,  eaunot  be  mndccompaUory.C 
SEMI-CIVILIZED  STATES,  Ww  far  governed  by  intemHtioi.il  rulen,  I 

170. 
SENATE  OF  THE  UNITED  STATES,  ftinctions  of,  395-7. 
SERFS,  i-hnracteristiM  of,  in  Englund,  SO. 

SERVANTS,  liow  far  bound  bj  permanent  indi^oturM  in  old  law,  SO. 
SERVICE,  extra-UrfiCorial,  validity  of,  639. 
SERVITUDE,  forms  of,  in  EngUnd,  30. 

SERVITUDES  OF  INTEKNATIONAL  PROPERTY,  lawuto.  Ifl 
SETTLERS  IN  AMERICA,  gponuaeous  moahUn^  of  law  by,  SI  «f  Mf, 
^SRWARD,  on  privateering,  301,  n. 

on  Monroti  doelriue,  175. 

onriitlit  of  »esrcli,  194,  195a. 

as  to  tnuudl  by  nnned  troojiB,  188. 

on  extrailition,  548 
SHIP   AT  SEA,  govtrned  by  law  of  Bag,  188,  308- 
SHIP  OWNERS,  liability  of.  may  be  fixud  by  congress,  42S- 
SHIPS,  when  liable  to  seizure  aa  enrrying  contraband,  327. 
SHIPS  OF   WAR,  territoriality  of,  190. 
SLAVE  TRADE,  how  far  piracy,  181. 

colonial  olForta  to  abolish,  3G5. 
SLAVERY,  came  and  went  in  England  without  legtalHtion,  SO. 

course  of,  in  the  United  States,  20,  584  el  leq. 

no  longer  intcmHtionalty  permitted,  182. 

constitutional  amendment  in  res{>ect  to,  584.     See  RBCONBTBCtrrioK. 
"  SLAVES,"  when  contraband  of  war,  226. 
SLIDELL,  seizure  of,  question  aa  to,  328. 
SMITH,  ADAM,  his  views  of  foundation  of  law.  2. 
SOCIAL  EQUALITV,  not  guaranteed  by  constitution,  550. 

not  given  by  fourteenth  amendment,  585-6.  ^^^ 

SOCIALISM,  inadequacy  of  laws  a*  to,  27.  '^^ 

SOCRATES,  views  of,  as  to  source  of  law,  4;i. 
SOIL,  iuternationul  inviolability  of,  139,  14G,  339,  348. 
SOLDIER,  reiipoiisible  only  to  his  own  sovereign,  138.  Hit. 
SOLDIERS,  quartering  of,  forbidden,  558. 
SOURCE  OF  LAW,  THEORIES  i 

importance  of  question  involved,  4; 

views  of  SoiTiilos  imd  PUtg^^ 
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SOURCE  OF  LAW,  THEORIES  AS  TO^(conUnued). 
Aristotle,  44. 
Cioero,  45. 
Grotius,  46. 

Hooker,  Bacon,  and  Hobbes,  47. 
Pufendorff,  48. 
Spinoza,  49. 
Locke,  50. 
Montesquieu,  51. 
filackstone,  52. 
Burke,  53. 
Kant,  .')4. 
Savigny,  55. 

Benthain  and  Austin,  56. 
James  AV'ilson,  57. 
Herbert  Spencer,  58. 
inclination  of  authority  is  that  law  is  the  product  of  national  conscience 

and  need,  59. 
conscrience  is  not  an  insulated  moral  sense,  bnt  a  combination  of  sense  of 

right  with  reason  and  hereditary  and  traditional  tendencies,  60. 
custom  the  intermediate  factor,  61. 
primary  law-making  unconscious,  62. 
authority  may  call  for  law,  but  law  limits  authority,  63. 
common  law  in  this  country  the  product  not  of  contjuest,  nor  of  coloniza- 
tion, but  of  adoption,  64. 
SOUTH  AMERICA,  recognition  of  independence  of,  175. 
SOUTHERN  CONFEDERACY,  recognition  of  belligerency  of,  141,  228. 
SOVEREKiN,  how  far  essential  to  law,  2,  6  et  seq.,  26. 

binds  his  subjects  by  his  action,  144. 
SOVEREIGNS,  independence  of,  135. 
SOVEREKiNTY,  in  which  way  divisible,  596. 
modes  of,  137. 

not  necessarily  absolute,  374. 
essential  to  civilization,  136. 
SPECULATIVE  LEGLSLATION,  inoperativeness  of,  23,  n. 
objected  to  by  Burke,  27,  53,  365. 
by  Savigny,  28. 
by  Lincoln,  503. 
SPEECH,  FREEDOM  OF,  guaranteed,  555. 
SPENCER,  HERBERT,  view  of  as  to  origin  of  law,  58. 

view  of  as  to  evolution  of  law,  106. 
SPINOZA,  views  of  as  to  source  of  law,  49. 
STAMFORD,  treatise  of,  85. 
STATE,  meaning  of  term,  374. 

cannot  dose  or  obstruct  interstjite  waters,  420. 
only  suable  by  states,  and  not  by  individuals,  530. 
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STATE  LAW,  how  far  nJopted  bv  Federal  court?.  5 
STATE  PKACTICE,  how  far  adopted  by  Federal  e< 
STATE,  RESTRICTIONS  OF  COMMERCE  BV 
STATES,  cannot  tax  Federal  propertj-  or  officers,  40; 
STATES  AS  PARTIES: 

controversies  between  states  include  questions  oft 
states  must  be  the  real  psrties  to  sue,  531. 
states  cnn  no  longer  be  sued  by  individuiib  in  Fed 
precluded  from  coining  money,  or  emitting  bills  o 
STATES,  INTERSTATE  RIGHTS  OP: 

public  acta  and  records  of  eai-h  state  to  be  recogni. 
question  of  extra- territorial  service  still  open,  639 
citizens  of  each  state  entitled  to  citizenship  in  olhi 
fugitives  from  justice  to  be  surrendered,  541. 
must  be  "lleeing"  from  justice,  542. 
demand  must  be  based  on  prima  facie  case  of  cni 
arrest  may  be  had  in  advance  of  requisition,  544. 
no  defence  that  defendant  is  amenable  in  asylum  s 
fugitives  not  privileged  from  any  but  specified  cha 
governor  of  asylum  state  cannot  be  compelled  to  a 
STATES.  LIMITATION  OP  POWER  OF: 
as  to  checks  on  I^islation,  362. 
us  to  legislative  encroachments  on  people,  365. 


o  foreign  and  interstate  commerce,  418  tt  »eq, 
o  police  matters,  425. 
.0  naturalization,  431. 
o  insolvency,  439, 
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STATES,  LIMITATION  OF  POWER  OF  ^(continued). 

as  to  suffrage,  592. 

as  to  public  debts,  590. 
STATES,  RECEPTION  INTO  UNION,  880,  482. 
STATES-RIGHTS  SCHOOL,  views  of,  370  et  seq. 

error  of,  in  making  state  legislatures  too  powerful,  595. 
STATUS,  interstate  effect  of,  540. 

STATUS,  PERSONAL,  determined  by  lex  domicilii,  254-5. 
STATUTES,  at  common  law,  public  or  private,  598. 

classified  as  enabling,  enlarging,  restraining,  or  disabling,  599. 

and  so  as  declaratory,  penal,  remedial,  imperative  (mandatory),  and  direc- 
tory, 600. 

legislative  functions  cannot  be  transferred  to  people,  601. 

take  effeet  on  executive  approval,  602. 

must  follow  constitutional  limitations  as  to  title,  as  to  cumulation,  and  as 
to  enactment,  603. 

construction  to  be  distinguished  from  interpretation,  604. 

question  in  this  country  modified  by  constitutional  limitation,  605. 

presumption  in  favor  of  constitutionality,  606. 

may  be  unconstitutional  in  part,  607. 

cannot  be  avoided  for  injustice  or  impolicy,  608. 

rights  cannot  be  taken  away  except  by  express  enactment,  609. 

statutes  not  to  be  construed  retrospectively,  610. 

motives  of  legislators  not  admissible,  but  intent  to  be  gathered  from  words, 
611. 

and  so  of  national  antecedents  and  conditions,  612. 

authoritative  exposition  to  be  followed,  613. 

literal  meaning  when  reasonable  to  be  taken,  614. 

when  meaning  is  in  doubt,  fairest  and  most  beneficial  will  be  taken,  615. 

common  law  and  other  statutes  to  be  considered,  616. 

common  law  may  help  out  statute,  617. 

penal  statutes  to  be  strictly  construed,  618. 

so  of  grants  of  franchises,  619. 

prohibition  implies  penalty,  and  penalty  prohibition,  620. 

title  may  explain  object,  621. 

preamble  not  conclusive,  622. 

repeal  may  be  implied,  623. 

statutes  may  become  obsolete,  624. 

codes  or  statutes  may  absorb  prior  statutes  of  common  law,  625. 

statutes  may  be  cumulative,  626. 

at  common  law  repeal  of  repealing  statute  revives  original  statute,  627. 

when  clauses  confiict,  last  clause  is  operative,  628. 

division  in  sections  has  no  logical  effect,  629. 

statutes  depend  on  judiciary  for  recognition,  for  comprehension,  and  for 
application,  630. 

judicial  modifications  .of,  22. 
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STATUTES,  BRITISH,  aooeptodorrojeeftedb/ootoniesby  popdaraetm, 
STEAMBOATS  maj  be  postal  agendea,  446. 
STEAMSHIPS,  sale  of,  how  far  a  breach  of  neatralitj,  241. 
STEPHEN,  SIR  J.  F.,  yiew  of  intematioiial  kw,  118. 
STORY,  JUDGE,  Talue  of  iroA»  of,  108. 
ST.  JERMAN,  treatise  of,  85. 
13T.  LAWRENCE,  nayigation  of,  191. 
SUBJECTS,  to  be  protected  hf  sovereigii,  iS9r 
SUCCESSION,  of  penonaltjT,  determiiied  hylexrH  niae^  806. 
SUCCESSIONS,  appBcatorf  law  as  to,  888. 
SUEZ  CANAL,  neutraliaatioii  f^,  150. 
SUFFRAGE,  RIGHT  OF,  representatioD  adjusted  to,  589. 

granted  to  negro  race,  599. 
SUMPTUARY  LAWS,  uiefficacy  bf,  97. 
SUPERSTITIOUS  USES,  modification  of  law  respecting,  25. 
SUPREME  COURT  OF  THE  UNITED  STATES,  how  far  aee^tiag 
state  law,  526. 
.power  of,  see  Coubts;  JimioiABT. 
SUSPENSION  OF  HABEAS  CORPUS,  power  of  congress  as  to,  586. 
SWEDES,  their  inflnence  in  forming  colonial  law,  28,  n,  64. 
SWEDISH  LAWS,  how  far  entering  into  oiir  jnrispradenee,  84. 
SYNDICS,  diiaomatic  pon^m  of,  168. 

TARIFF  PROTECTION,  how  far  constitotional,  411-3,  415. 
TAXATION  : 

power  of  taxation  vested  in  congress,  but  taxing  must  be  uniform,  404. 

**tax**  a  generic  term,  405. 

taxation  not  necessarily  conditioned  on  representation,  406. 

direct  taxation  limited  to  poll  and  land  tax,  407. 

limitation  as  to  exports  does  not  attach  to  things  that  may  be  expcnrted, 
nor  to  embargoes  or  inspection  laws,  408. 

United  States  government  cannot  tax  state,  nor  state  United  States  pro- 
perty, 409. 

state  taxes  imposing  terms  on  imports  and  on  travel  are  unconstitotioDAl. 
410. 

tax  cannot  be  laid  for  merely  private  end,  but  the  fact  that  a  private  end 
will  be  furthered  will  not  vitiate  tax  for  public  purpose,  411. 

power  to  tax  involves  power  to  establish  tax  machinery,  412. 

congress  has  discretion  as  to  objects,  but  not  as  to  particular  persons,  413. 

collateral  intent  to  protect  does  not  vitiate  tax,  414. 

but  not  when  duties  are  prohibitive,  415. 

congress  in  borrowing  money  may  give  proper  securities,  416. 

borrowing  implies  the  right  to  borrow  through  a  bank,  417. 

state  may  tax  generally,  417  a. 
TEMPLE,  SIR  W.,  his  scheme  as  to  cabinet  council,  19. 
TENURE  OF  OFFICE,  not  a  contract  under  constitution,  497. 
TERRITORIAL  COURTS,  congress  may  constitute,  525. 
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TERRITORIAL  GOVERNMENTS,  form  of,  determined  by  congress,  465. 
TERRITORIAL  WATERS,  extent  of,  186. 

bill,  discussion  as  to,  119. 
*»  TERRITORIES,*'  not  included  in  term  states,  875. 

annexation  of,  how  sustained,  462. 

congress  holds  territories  in  trust,  462. 

law  to  which  they  are  subject,  463. 

title  to  land  of  territories  is  in  the  United  States,  463. 

government  to  be  under  general  safeguards  of  constitution,  464. 

form  of  government  at  discretion  of  congress,  465. 
TERRITORY,  essential  to  a  modern  state,  136. 

inviokbility  of,  139,  146,  239,  248. 

how  acquired,  151,  380,  462. 

land  added  by  accretion,  152. 

prescription  gives  title,  153. 

cession  does  not  divest  old  laws,  154. 

essential  to  sovereignty,  136  et  seq.     See  Sovereignty. 
TERRITORY  OF  UNITED  STATES,  expansion  of,  since  1790,  380,  n. 
TEST  ACT,  constitutionality  of,  472. 
TESTS,  inoperativeness  of  laws  imposing,  27. 

religious,  cannot  be  establidhed  by  congress,  553. 
TEXAS,  annexation  of,  a  political  necessity,  463. 
**THE  PEOPLE,"  meaning  of,  in  preamble  to  constitution,  371. 
THEOCRATIC  SCHOOL  of  jurisprudence,  6. 
THINGS,  applieatory  law  of,  298. 

^*  THREE  RULES,*'  of  treaty  of  Washington,  effect  of,  244. 
TITLE,  statute  quieting,  not  unconstitutional,  567. 

to  land  in  territories,  nature  of,  464. 

of  statutes,  when  recjuired  to  be  exact,  603. 

how  far  expository,  621. 
TONNAGE  DUTIES,  states  cannot  impose,  430. 
TORTS,  applieatory  law  as  to,  337. 
TRADE  between  belligerents  forbidden,  214. 

foreign,  how  far  an  international  right,  148. 

foreign  and  interstate,  under  control  of  congress,  418  et  seq.^  420-421. 
TRADE:  FOREIGN  AND  INTERSTATE: 

power  meant  to  secure  freedom  of  trade  between  states,  418. 

this  required  by  diversity  of  climate,  of  soil,  of  population,  419. 

state  cannot  close  interstate  waters,  420. 

United  States  has  exclusive  power  of  regulating  foreign  and  interstate 
commerce,  421. 

commerce  may  be  regulated  on  land,  422. 

exception  as  to  matters  of  necessarily  local  law,  423. 

quarantine  laws  are  under  state  power.    So  of  wharfage  and  pilotage  laws, 
424. 

does  not  prevent  states  from  exercising  police  exclusion,  426. 
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Sic  Prkkack. 
TRANSITORV  ACTIONS,  where  to  be  brought,  3*3. 
TUANSl'ORTS.  how  far  contrabund,  228. 
TREATIES,  not  the  exclusive  basis  of  iDteniatioDal  law 

cluxsifiealion,  155. 

guaranly  treatiet,  156. 

diiilingiiishsble  from  (.■ontnu;ti>,  157. 

mu.st  bf  dill]-  uuthnrizi'd  nnd  ratificti,  158. 

only  parties  hound  by,  159. 

Iilidjica  p-amctl  In,  160. 

ubrO(;Ht<'d  by  wur  anil  other  limitations,  161. 

override  miteee^lent  federal  statutes  and  all  state  stati 

limitiitions  in  United  Slates  constitution  in  respect  to 

iiiidiT  Federal  i^onstitutian,  scope  of,  505. 

vrlii'ii  self-t'iiforcLng,  506 

supri'my  court  has  jurisdiction  over,  519. 

may  annex  territory,  380,  462, 
TRENT,  steamer,  iirrest  of,  228. 
TiUBAL  INDIAN.S,  not  citizens,  434. 
TURKEY,  consulnr  courts  in,  H7,  170. 

UNIFICATION,  mischief  that  would  attend  in  the  Unit 
UNIFORMITl'  OK  TAXATION,  how  far  requisite, 
UNION,  FEDERAL,  359  etieq.,  596.  See  Constiti 
UNION  OF  STATES,  international  effects  of,  9,  137. 
UNITED  STATES,  common  law  of,  whence  derived,  e 

attiludii  us  to  privateering,  201. 

consular  n-gulations  of,  170.  ^ 

mitundixiition,  practice  as  to,  147,  178,  431. 

m:ir^;innl  water*  of,  extent  of,  192. 

policy  of,  is  to  muitilnin  neutral  rights,  24!. 

growth  of,  since  1790,  380  n. 
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UNITED  STATES  GOVERNMENT  supreme  within  its  orbit,  876. 
UNITED   STATES,  POWER  AS  TO   TAXATION,  404  et  seq.     See 

Taxation. 
USAGE.     See  Custom. 

the  first  stage  in  law,  1 4. 

the  basis  of  international  law,  122. 
UTILITY,  not  a  safe  basis  for  law,  97-100. 
UTRECHT,  peace  of,  effect  of  on  international  law,  128. 

VATTEL,  influence  of  works  of,  on  international  law,  129. 

VERONA,  CONGRESS  OF,  effect  of,  175. 

VERSAILLES,  peace  of,  influence  of  on  international  law,  129. 

VESSELS,  how  far  contraband,  228. 

VETO  OF  PRESIDENT,  effect  of,  398,  512. 

VICE-PRESIDENT  OF  THE  UNITED  STATES,  functions  of,  295. 

VICTOR  EMMANUEL,  influence  of,  on  international  law,  183. 

VIENNA,  CONGRESS  OF,  effect  of,  120,  131,  174-5. 

VILLAGE  COMMUNITIES,  how  related  to  slavery,  20. 

VILLEINAGE,  nature  of,  in  England,  20. 

VILLEINS,  position  of,  at  common  law,  20. 

VIRGINIA,  colonial  law  adopted  by,  25. 

evolution  of  jurisprudence  in,  25. 

position  as  to  reconstruction,  584. 
VISITATION,  right  of,  at  sea,  extent  of,  194. 

WAIVER,  of  constitutional  rights,  561  et  seq. 
WAR,  CONSIDERED  INTERNATIONALLY: 

how  far  abrogating  treaties,  160. 

the  final  appeal,  209. 

only  states  can  be  parties  to,  but  involves  all  subjects,  210. 

declarations  should  be  formally  made,  211. 

provisional  governments  may  be  established,  212. 

deception  and  great  material  destruction  allowed,  213. 

commerce  with  enemies  prohibited,  214. 

booty  not  permitted,  215. 

public  but  not  private  property  may  be  seized,  216. 

distinction  in  this  respect  as  to  insurgents,  217. 

conflict  as  to  whether  sailing  under  enemy's  flag  exposes  neutral  goods  to 
seizure,  218. 

English  courts  hold  that  doing  business  in  a  foreign  land  constitutes  com- 
mercial domicil,  21 9. 

seizable  property  in  transitu  cannot  escape  seizure  by  assignment,  220. 

guerillas,  when  internationally  sanctioned,  221.  ^ 

on  withdrawal  of  invasion  old  system  revives,  222. 

jus  post liminii  is  right  of  owner  of  captured  property  to  restoration,  228. 

maritime  law  restores  captured  property  on  paying  salvage,  224.     See 

CONTKABAND  ;  BLOCKADE ;  NeUTRAL. 
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WARI>.  power  of  truiinlian  over.  295. 
WARRANTS.  GKNEKAL.  forbidden,  560. 
WAR-SHIPS,  terrilorialitv  of,  190. 

WASHIXtJTON.  trcBtT  of.  nile»  of  nentnlity  prescribec 
WASHINGTON,  PRESIDKNT,  view  us  to  neutrality, 
WATER  COIRSES.  power  over.  163.  420. 
WEBSTER,  hi*  position  in  Dartmouth  College  Cue,  4B3 

vifws  of,  as  ro  soven-ipnlv  of  Htates,  372. 
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WHAKFAGK  DIES,  nwy  be  imposed  by  ststes,  430. 
WHAIEKACE  RLLK.S.  how  far  to  be  imposed  by  statei 
WHEATOX.  works  of,  v»liie  of,  110. 

vii-w  of  intcrnationHl  law,  118. 
WIFE.  rloniiL'il  of.  bow  deUTmioed,  257. 

when  oix'eplin^  liu^bunU's  nationtlity,  177.     See  Div 
Wn.KKS,  CAl'TAlX,  action  of,  in  seizure  of  Trent,  22 
WILLIAM  HI.,  iuflut-Dc-e  on  intemHtional  law,  128. 
WILLS,  applii-atory  law  as  to.  338. 

WILSON.  JLUUE  J.,  view  of,  as  to  origin  of  law,  58. 
WITNESSES: 

international  rules  as  to,  345  et  ««•}. 

constitutional  rights  of,  563. 
WOOLSEY,  DR.,  view*  of,  as  to  confederate  bclligerenc 

Es  to  privateeHni;,  201. 

as  to  territorial  waters,  193. 

as  to  right  of  searth,  1 95 1'. 

as  to  .Monroe  doctrine,  176. 

as  to  Trent  Case.  228. 
WRITS,  old  English,  authority  of,  70. 

valiilily  of.  ox tm- territorial  WTvice  of,  539. 
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